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PREFACE 

This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1976 to December 31, 1976, It includes the 
most important administrative decisions and legal opinions that were 
rendered by officials of the Department during the period. 

The Honorable Thomas $. Kleppe, served as Secretary of the 
Interior during the period covered by this volume; Mr. Kent Frizzell] 
served as Under Secretary; Messrs. Jack Carlson, James T. Clarke, 
Jack O. Horton, Royston C, Hughes, John Kyl, Nathaniel P. Reed 
served as Assistant Secretaries of the Interior; Mr. H. Gregory Austin 
served as Solicitor. Mr. James R. Richards, served as Director, Oifice 


of Hearings and Appeals. 
This volume will be cited within the Department of the iter jor as 


“83 1.D.” | 
i ee, acne tary of the Interior. 
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| ERRATA: | 7 | | | | 
Page 1—Correct spelling i in deciding date sould be January. 


. Page » 28—Delete punctuation preceding decided date in Pierresieguy decision. 
Page 68—Right col., line 8, correct 1957 to 1975. . a 
Page 74—Right col., par. 2, line 8, correct affirmed. 7 
Page 94—Left eol., under Discussion, line 11, correct Tegal « citation. ar. to ead? 
oe 16,618. = 
Page 117—Right col., par. 2, line 7, lezal citation should eal 82 1 D. 362. 
Page 145—Right col, par. 2, line 6, correct. date should read July: 24, 1971. 
Page 220—Right col. syllabus par. line 1, correct spelling administrative. . 
Page. 226—Right col., par. 1, line 15—Citation for aac Coal Co., should read _— 
82 ID. 558. 
Page 255—Left col., quoted text, line 8, ee date to read Oct. 1 to Oct, 21, 1970. 
Page. 281—Syllabus No. 4, line 4 should read “purchaser” of two: other 320 acre 
2 en- * * * delete are subject to. cancella-: pee 
Page 308—Footnote 1, line 5 pom the bottom, correct teeeti citation to fend 
IBCA 9778-11-72. : ; 
Page 338—Right col., line 4, prnect citation vol. from 4382 to 53;- 
Page 418—Footnote 2, Rushton Mining Co., 5 I BMA 367, delete 1:. 
Page 421—Left col., topic I sau on Appeal, par. 1, line 5, correct 54 to 43 CFR. 
Page 428—Footnote 5, line.16, ‘correct. citation for Bishop Coal Co., 82 ID. 553. 
Pages 462, 468—Syllabi Nos. 4, 5, 6 Topical Headings should. read: iets Land: 
Grants and Selections : Mental Health Lands. ye UGE, 
Page 476—Right col., line 6 of par. 1, correct 80 Stat. 1145 to 89 Stat: 1145. 
Page 489—Par. beginning “Protraction diagram” citation reads 43 CFR 2650- 
5(1) correct to read 2650.0-5 (1). . . 


Page 523—Left col., line 6, correct edition date should read (1957 ). 
Page 598—Right col. ., par. 4, line 1 correct the word original. 


Page. 708—Right col., par [1], line 7, correct legal citation par. to read 29,224. 
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CUMULATIVE INDEX TO SUITS FOR J UDICTALL REVIEW 
| _ OF DEPARTMENTAL DECISIONS. PUBLISHED cae Se 
TN INTERIOR DECISIONS ~ 


The. table below sets ot In alphabetical order arrang med peer 
ing to the last name of the first party named in the Department’s 
decision, all the departmental decisions published in the Interior 
- Decisions, beginning with volume 61, judicial review of which was. 
sought by one of the parties concerned. The name of the action is 
listed as it appears on the court docket in each court. Where the 
decision of the court has been published, the citation is given, if 
not, the docket number and date of final action taken by the court 
is set out: Tf the court issued an opinion im a nonreported case, that 
fact is indicated ; otherwise no opinion was written. Unless other- 
wise indicated, all suits were commenced in the United States Dis- 
trict Court for the District. of Columbia and, if appealed, were ap- - 
pealed to the. United States Court. of Appeals for the District of 
Columbia Circuit. Finally, if judicial review resulted in a further 
departmental decision, the departmental decision is cited. Actions 
shown are those taken prior to the end of the year covered by this 
volume. — 


Adter Ge Co. 67 LD. 21 (1988) aes ~~ 


Adler Construction Co. v. U.S.,. Cong. 10-60. Dismissed, 493 F. 2d 1362 
(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 Uv. S. 993 (1970) ; 
rehearing denied, 401:U.S8. 949 (1971). 

Adler Construction Co. v. U.S, Deng: 5—70. Trial Commr’s. report ae 
ing & approving the stipulated agreement filed September 11, 1972.. 


Administr ative Appeal of Ruth Pinto Lewis v. Superintendent o of the 
Eastern Navajo Agency, 4 IBIA 147; 82 L.D. 521 (197 5) 


Ruth Pinto Lewis, Individuatly & as the Administratria of the Weigle of 
Ignacio Pinto v. Thomas &. ‘Kleppe, Secretary of the ie é.U.8., Civil 
-. No, CIV-16-228 M, D. NW. Suit pending. | 


_ Estate of John J. Akers, 1 IBIA 8; 77 1.D. 268 (1970) 


| Dolly Cusker Akers v. The Dept. of. the Interior, Civil No. 907, D. Mont. 
Judgment for defendant, September: 17, 1971; order staying execution of. 
_ & judgment. for 30. days issued October 15, 1971; appeal dismissed for lack of — 
teen prosecution, May. 3, 1972; appeal reinstated, m: une 29, 1972 ; aff’d., _ 489 FE. 2d— 
44. (9th. Cir. 1974). = 


. EXVO 
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Ouere of Aisne Andrew Kalerak, Jr.,731.D.1 (1966) 


Andrew J. Kalerak, Jr. et al. v. Stewart LZ. Udall, Civil No. A-35-66, 
_ D. Alas. Judgment for plaintiff, October 20, 1966; rev'd, 396 F. 2d 746 (9th 
Cir. 1968) ; : cert. den., 393 U.S. 1118 (1969). 


Allied Contractors, ii Nous 68 LD. 145 (1961) 


Allied Contractors, Inc. v. U.S, Cte cL 163-64.. “Stipulation of settlement 
filed March 3, 1967; compromised, 


| teste Ny, Baker, et al., A-28454 (October 26, 1960). On reconsidera- | 
_ tion Autrice C. Copeland, 691.D.1 (1962) we | 
Autrice Copeland Freeman v. Stewart Li Udall, Civil No. “1578, D. Ariz. 


Judgment for defendant, September 3, (18963 (opinion) ; : aft'd., 336_ F, 2d 
706 (9th Cir. 1964) ; no petition. 


| Maa Barash, The Texas Co. 63LD. 51 (1966) 


Me aw Barash v. Douglas M cKay, Civil No. 939-56. J aaenent for defendant, 

June 13, 1957; rev’d & remanded, 256 F. 2d 714 (1958); judgment for 

_ plaintiff, December 18, 1958. Supplemental decision, 66. I. D. 11 (1959) ; 3 No 
2 petition, 


Cae -Curtiss Co. 64 LD. 319 (1957) ; 65 LD. 49 (1958) 

Barnard-Curtiss Co. v. US, Ct. CL No. 491-59. Judgment for ee 301 © 
BK 2d 909 (1962). 

| Rugenia Bate, 69 LD. 230 (1962) 


Katherine 8S. Foster & Brook H. Duncan, ITY v. Stewart L. Udall, Civil No. 
5258, D. N.M. Judgment for defendant, January 8, 1964; rev’d., 335 F, 2d 
828 (10th Cir. 1964) ; no petition. : 7 


| Robert L. Beery, et al. 25 IBLA 287 ; $3 LD. 249 (1976). 


J. A. Steele, et al. v. Thomas 8. Kleppe : in his capacity as aes ot the © 
Interior, & U.S. Civil No. C76-1840, ND. Cal. Suit Pending. . 


Sam Bergesen, 62 LD. 295. (1955) , 
_ Reconsideration denied, IBCA-11 (December 1 19, 1905) 


Sam Bergesen v. US., Civil No. 2044, D. Wash. Complaint dismissed March 
ih 1958 ; no appeal. 


‘Bishop Coal Company, 82 LD. 553 ( 197 5) 


William Bennett, Paul F. Goad é United a. Workers v. ‘Thomas 8. 
Kleppe, Secretary of the Interior, No. 75— 2158, United States Ct. of Appeals, 
D.C. Cir. Suit pending. 


BLM-A-015669, 70 LD. 231 (1963) 


New York State Natural Gas Corp. v. Stewart Ts Udall, Civil No. 2109-63. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., (Civil No. 2109-63. 
Judgment for defendant, September 20, 1965; Per curiam decision, aff’d., 
ae 28, 1966; no petition. 
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Melvin A. Brown, 69 I.D. 131: (1962). | na 2 = 
Melvin A: Brown v. Stewart L. Udall, Civil No. 3352-62, a ia asre for de: 
' fendant; September 17, 1963; rev’d., 335 F. 2d 706 (1964) ; no petition. 

RB. 0. Buch, 75 LD. 140 (1968) 

"RG, Buch y. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judg- 
“ment for plaintiff, 298 F. Supp. 381. (1969) ; rev’d, 449: F. 24.600 (9th Cir. 
1971) ; judgment for defendant, March 10, 1972. | oo SEE oh 

The Calufornia Go., 66 LD. 54 (1959) | | 

The California Co. v. Stewart L. Vaal, Civil No. 980-59. Tudou for 
defendant, 187 F, Supp. 445 (1960) ; aff’d., 296 F. 2d 384 (1961). 


: In the Matter of Cameron Parish, Louisiana, Cameron Parish Police 
Jury & Cameron Parish Senge Board, June 3, 1968: appeal by 
Secretary July 5, 1968, 75 ID. 289 (1968) | 


Cameron Parish Police Jury v. Stewart L. Udall, et al., Civil No. 14-206, 
W.D. La. Judgment for plaintiff, 302 F. Supp. 689 verde 2 order vacating 
prior order issued November 5, 1969. . tein . 


- Vanieh Construction Co., 62 LD. 422 (1955) 


Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for plain 
- tiff, December 14, 1961; no appeal. 


Chargeability of Aereage Embraced in Oil me Gis Reais Offers 
71 LD. 387 (1964), Shel? O2t Co., A-30575 (October 31, 1966) 


Shell Oil Co. v. Udall, iy No. 216-67. pepenteon of dismissal filed Au- 
- gust 19, 1968: : | 


Chena Cote Perlite orm: v. Agius O. W. Bowen, 72 L D. 403 (1965) | 


Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision 
Ba the Dept. by the lower court aff’d., 423 P. 24 104 (1967 ); rev'd. 432 
P, 2d 435 (1967). 


Stephen H. Clarkson, 72.1. D. 138 (1965) 


Stephen H. Clarkson v. U. S., Cong. Ref. 5-68 Trial Commr’ S. bores adverse 
to U.S. issued December 16, 1970; Chief Commr’s. report concurring with _ 
the Trial Commr’ s. report issued April 18, 1971. P.L. cols enacted ase ag : 

ing the Chief Commr’ S: report. , | 


| poe COAC, Ine. , 81 L.D. 700 (1974) 
COAC, Ine. v. U.S., Ct. Cl. No. 895-75; Suit pending. 
Mrs. Homnah Cohen, 70 LD. 188 (1963) » 
‘Hannah and Abram Cohen v. U.S., Civil No. 3158, D. R. I. Compromised, 
Barney R. Colson, 70 1.D. 409 (1963) 


7 Barney R. Colson, et al. v. Stewart LD. Uaall, Civil No- 68-26-Civ Oc, MD. 
. Fla, Dismissed with prejudice, 278 F. Supp: 826 (1968) ; aff’d., 428 F. 2d 
(1046 (5th Cir. 1970) ; cert. denied, 401 U.S. 911 (1971). 
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Columbian iaon Co., Merwin E. Tiss 63 I. D. 166 (1958) 


Merwin B. Liss v. Frea A. Seaton, Civil No. 3233-56: Judgment for de- 


fendant, January 9, 1958; appeal dismissed for want of peeeeen een Sep- 
tember 18, 1958, D.C. Cir. No. 14,647. ) 3 


7 Appeal by the Confederated Salish & K ootenai Tribes of the Pion he: 
oe in the Matter of the Enrollment a Mrs.. Elwerna Y. 
| Olairmont Baciarelli, 77 1.D. 116 (1970) - % 985 . 


Elwerna Yevonne Clairmont Baciarelli v. agers C. B. Morton, Civil No. | 
_C-7052200-8C, D. Cal. Judgment for defendant, , August 27, 1971; aff'd., 481 


¥. 2a 610 (9th Cir. 1973) ; no petition. _ 


Appeal of Continental Oil 00., 68 IL D. 337 (1961) | | 
‘Continental Oil Co. Vv. Stewart L Udall, et al., Civil No. 366-62, ‘Vedenenk | 
for defendant, April 29, 1966 5 aff’d., February 10, 1967 ; cert. ‘den, 389 U. S. 
839 (1967 a 
Estate of Hubert Pranitlin Cook, 5 TIBIA 49: 838 I. D, 75 (1976) 
Leroy V. é Roy Ht, Johnson, Mu arlene Johnson Eaendine & Ruth Johnson 


Jones Vv. Thomas S. Kleppe, Secretary of the Interior, Civil No. eal = 
0362-5, W.D. Okla. ‘Suit pending. | | 


; Autrice C.. Copeland, 
S ee Leslie N. Baker et al. 


Xf. Le Gord, Donald E. Wheeler, ‘Baward. aD, Neuhof, 8 80 LD. +301 


Edward D. Neuhoff é BE. . Cora v. Rovere C. B. Morton, Reareiany oF 
= the Interior, Civil No. R—-2921, D. Nev. Dismissed, Sent. 12, peed (opinion); | 
appeal docketed, Nov. 44, 1975. as eh es 


Appeal O of Cosmo Construction Co. r, 8 ae D, 299 9 (1966) 
Cosmo Construction. Co., et al. v. U. S., Ct. CL. 119-68. Ck opinion setting 
case for trial on the merits issued March 19, 1971. 


Estate of Jonah Crosby (Deceased Wisconsin Winnebago Unaitotted) 


81 T.D,279 (1974) | 

| | Robert Price Vv. Pa C. B.M orton, Individually & in his official wapadity 
as Secretary of the Interior & his SUCCESSOTS iN office, et al., Civil. No. -74-0~ 7 
189, D. Neb. Remanded to the Secretary for further administrative action, 
December 16, 1975. - : : | : 


John C. deArmas, J’ rae A M cK enna, 63 I.D. 89, (1956) 
_ Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for 
., defendant, June 20, (1957; affd., 259 &. 2d 780 Bole OGre. denied, ee U.S. — 
885 (1958). a | 


: The Dredge Corp., 64 ie D. 368 (19577) ; 65 1. D. 336. (1958) | 
| The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judg gment for 
| -deféndant, September 9, 1964; aff’d., 862 F. 2d 889 (9th: ‘Cir. 1966) ;no peti- 
tion. See also, Dredge Co. Vv. Husite Co., 369 Py 2d 676 (1962) ; cert. den., 371 
US. 821 (1962). | 
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Hastern eee Coal Corp. ss 82 LD. 99, (1975) 


International Union of United Mine Workers of Aoieviee vy. Rogers 0. B. 
Morton, Secretary of the Interior, Nox. ‘75-1107, United States ( Ct., of Appeals 
DC. Cir. Dismissed by stipnlation, October 29, 1975. _ as , 


7 EHastern Associated Coal Corp., 82 I.D. 311. (1975). 


. United. Mine Workers of America V..: Interior Board oO Mine Operations 
Appeals, No. 75-1727, United States Ct. of Appeals, D. 0. Cir, Petition for a 
Review withdrawn, July 28, 1975. 3 


Aeon of Eklutna, Iné., iF ANCAB 185; 83 i D. 500 (191 8)" : 
| . State: of. Alaska v. Atoka Native Claims Appeal Board, et ai., Civil No. 
-AT6-236, D. Alas. Suit pending. a. &, ; 
David H. Bvans v. fealph C- Little, A-B1044 (Apri 10, 197 0), 1 IBLA > 
269; 78 1.D. 47 (1971) © | 


David -H. Buans v. Rogers: On B. M orton, Civil No. 171-41, D. ‘Idaho. | 
| Order. granting motion of Ralph. CG. Little for leave. to intervene. as a party 


defendant issued June 5, 1972. Judgment for. defendants, July. 2%, 1978; _ | 


aff’d., March 12, 1975 ; no petition. 


John J. Farrelly, et al. , 62 ID. a (1985) 


John: de ‘Farrelly ee The. ‘Fifty-One Oil Co. YY. ‘Dougtas lickay, ovat No. | 
_ 3037-55. J udgment for plaintiff, October a 1955, no appeal. | 


P. Jack Foster, 75 LD.81 (1968) ~ 


Gladys Ht, Foster, Beecutria of the éatiite of T. Jack Foster. Vs. Stewart L.. : 
Udall, Boyd. L. Rasmussen, Civil No. 7611, D. N. M. J udgment for Plaintiff, ; 
J une 2, 1969 ; no appeal, | ) i | 


Franco Western O4l Co., et dl. , 65 1. D. 316, , 491 (1958) - 


Raymond J. “Hansen v. ‘Fred A. ‘Seaton; Civil No. 2810-59. Judgment for 
_ plaintiff, August 2, 1960 (opinion) ; no appeal. 
See Safarik.v. ‘Udalt, oe B. 24 944. ey. cert. denied, 871 US. 901 
(1962). 


Gabbs Dianinditun Co. ert LD. 160 0 (1960) | 


 Gabbs Beploration Co. v. Stewart L. Udall, Civil No. 219-61. Fudgnient 
for defendant, December 1, ‘1961; aff'd., (815 F. a 37 (1968) 5 ; cert. ea 
875 U. S. 822 (1963). | , 


Estate of Temens (imens) Vivian n Govdaje 5 IBIA 113; 83 LD. 
“216 (1978) 


: Confederated Tribes &. Banas er the ‘Pakima Indian Naan ¥, Thens ; - 
7 Kleppe,. Secretary of the Interior, & Erwin ees Civil No. C-16-200, E.D. 
Wash. Suit pending.. | 


| | Stanley Gartho fner, Dien Broa, 7 LD, 4. (1960) 


Stanley Garthofner v. Stewart Le Uaall, Givil No. 4194. -69,, J udgement for 7 
plaintiff, November 27, 1961; no appeal. 
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| Estate of Gei-haun-mah (Bert), 82 T.D. 408 (1975) ° 


od uanita Geikaunmah M ammedaty & Imogene Geikaunmah Carter v. Rogers 
Cc. B. Morton, ‘Secretary of the Interior, Civil No. oe 15-1010-E,. W.D. 


Okla. Judgment for defendant, April 23, 1976. 


General Hacavating 0o., , 67 LD. 844 (1960) 


General Eacavating Co. Vv. US, Ct. Cl. No, 170-62. Dismissed with prej- 
udice December 16, 1963. 


Nelson A. Gerttula, 6 64 I.D. 225 (1957) 
Nelson A. Ger ttula v. Stewart L. Udall, Civil No. 695-60. seaenieak ‘for 
defendant, June 20, 1961; motion for rehearing denied, mucin 3, 1961; 
aff’d., 309 F. 2d 653 (1962) ; no petition. 


Charles B. Gonsales, et al. Western Ou Fields, [né., et al., 69 I. D. 236 
- (1962) | 


| Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Uaalt, 
Civil No. 5246, D, N.M. J udgment for defendant, J une 4, 1964 ; aff’d., 352 
FP. 2d 32 (10th Cir. 1965) ; no petition. 3% 


James C. Goodwin, 80 I.D. 7 (1978) 


James C. Goodwin v. Dale R. Andrus, State Dir., Burcu of Land u an- 
agement, Burton WwW. ‘Silcock, Dir., Bureau of Land Management, & Rogers 
CO. B. Morton, Secretary of the Titerior: Civil No. C5105, D. Colo. Dismissed, 
November 29, 1975 (opinion), appeal dismissed, March. 9, 1976.. 


Gulf Ov Corp., 69 LD. 80 (1962). . 


Southwestern: Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62. 
Judgment for defendant, October 19, 1962 ; aff’d:, 325 F. 2d 633 (1968) ; no 


petition. ™ Jae s | 
Guthrée Electrical Construction 6 621. D. 280 (1958), a (Supp) 
_ (March 30, 1956) 


’ Guthrie Blects ical Construction Co. Vv. U. S., Ct. Cl. No. 129-58. Stipulation 
of settlement filed September 11, 1958. Compromised one i ia and case. 
closed. October 10, 1958. | ve 3 Be 74 


L. H. Hagood, et a. ,65 LD. 405 (1958) 
Hawin Still, et al. v. U.S. Civil No, 7897, D. Colo, Compromise accepted, 


Raymond a. Hansen, et al., 67 L.D. 862. (1960) 


Raymond Fe Hansen, et al. v. Siewert D. ‘Udall, Civil No. 3902-60. Juds- 
ment for defendant, auoe 23, (1961; aif'd., 804 F. 2d 944 (1962) ; : cert. den., 
— (371 U.S. 901 (1962). 
- Robert Schulein -v. Stewart: Le Udall, Oivil No.. 4131-60. Judgment for 
defendant, June 28, 1961; aff’d., 304 F. 2d 944 (1962); no petition, 


| ‘Billy K. Hatfield, et al. v. Southern Ohio Coal Co., 82 I.D. 289 (1978): 


District 6 United Mi ine Workers of America, et al. vy. U.S. Dent: of Interior 
Board of Mine Operations Appeats, No: 75-1704, U. S, Court of Appeals, ‘D.C. 
Cir. Suit pending. 
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- Kenneth Holt, an individual, etc., 68 ID. 148 (1961) 
Kenneth. H olt, ete. v. Ue S., Ct. Cl. No. 162-62. Stipulated judgment, July 2, 
1965. _ 4 | 


Hove Natural Gas Co. 70 I. D. 228 (1968) 


Hope Natural Gas Co. v. Stewart L. Vaal, Civil No. 2182-68. : 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109- 
63. Judgment for defendant, Pepin 20, 1965; Per curiam decision, aff’d., 
April 28, 1966 ; no petition. — 


Boyd L. Hulse v. William H. Griggs, 87 LD. 912 (1960) 7 


“William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipula- 
_ tion for dismissal filed May 15, 1962. | 


fa daho. Desert Land Entries—Indian Hill Givin. "2 LD. 156 “(4988), | 
U.S. ¥. Ollie Mae Shearman, et al—Idaho Desert Land Lntries— — 
Indian Hill Group, 73 L.D. 386 (1966) | 


Wallace Reed, . et al. v.. Dept. of the Interior, et al.; Civil No. 1-65-86, D. 
Idaho. Order denying preliminary injunction, Senteniber 3, 1965; ‘dismissed, 
November 10, 1965; amended complaint filed, September 11, 1967. ~ 

U.S. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dismissed 
without prejudice, June 6, 1966. 

U.S. v. Hood Corp., et at., Civil No. 1-67-97, S. D. Taatio. 

_ » Civil Nos. 1~65-86 .&. 1-67-97 consolidated. Judgment adverse to U.S., 
July 10, 1970; reversed, 480 F. 24-634 (9th Cir. 1973) ; cert. denied, 414 U.S. 
1064 (1978). Dismissed with prejudice subject to the terms of the Stipula- | 
tion, August 30, 1976. 


Appeal. of. Inter® Helo, Ine. 7 IBCA~713-5— 68 (December 30, 1160), 
82 1.D. 591 (1975) | 


John Billmeyer, etc. v. U.S., Ct. Cl. No. 4-74, Remanded with h instructions 
to admit evidence, May 30, 1975. 7 


Interpretation of the Submerged Lands Act, 71 I. .D. 20 (1964) 


Floyd A. Wallis v: ‘Stewart. DL. Udall, Civil No. 3089-63. Dismissed with 
prejudice, March 27, 1968. ; 


0. J. Iverson, 82 LD. 386 (1975) 


CG. J. Iverson v. Kent Frizzell, Acting Secretary ‘of the- Fiiter ier & Dor othy 
D. Rupe, Civil No. 75-106-Bldg, D.-Mont. Stipulation for dismissal with — 
prejudice, September 10, 1976. © _ Oe 


ie alanis cedpcciar me 466 (1957) #6 cay 
| J. A, Terteling & Sons, Inc.-v. US., Ct. OL No. 114-59. Judgment for de- — 
tencant 390 F. 2d 926 (1968) ; remaining aspects compromised, 


aD. Armstrong Oo.,63 1.D. 289 (1956) 


TOD. “Armstrong, ‘Inc. ¥: US., ‘Ct. Cl. No. 490- 56. Plaintifi’s motion v0 dis- 
miss petition allowed, June 26, 1959. . 
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M. G. Johnson, 78 LD. 107 oo U.S. v. Menzel. G. dohnson, 16 
_IBLA 234 (1974), hig aut: 7 = 
Menzel. G. Johnson Vv. Rogers C. B.M oon: Seseraea: pe the Interior, et al., 
—— Civil No. ON-LV-74-158, RDF, D. Nev. Suit pending. | 
Estate of San Prerre Rilkakhon (Sam. E. Hill), i IBIA 299 19 ze D. 7” 
583 (1972), 4 IBIA 242 (1975), 5 TIBIA 12 (1976) | J 
Christine Sam d N ancy J. udge ve Thomas Kleppe, Secretary on bbe melee 
Civil No. C-76-14, E.D. Wash. Suit pending. 2 a 
Anquita Le K luenter, et al., A-30483, November 18, 1965» : 
See Bobby Lee Moore, ez ah ahi pat By, Bi maee 
Leod.K ottas, Earl Lutzenhiser, 73 I. D 123 (1968) 


‘Bart M. Lutzenhiser and Leo a Kottas v. Stewart L. Udall, et al. Civil No. | 
1871, D. Mont. Judgment for defendant, June T, 1968; alld. “482, Fr. 2a 328 


(9th Cir. 1970) ; no petition.. 
Ma ian L. Krueger, Vaughan B, Connelly, 65 LD. 185 (1958) 


u az TL, Krueger Vv: Fred A. ‘Seaton, Civil No. 3106-08. Complaint dismissed 
by plaintiff, June 22, 1959. — ty ot eH 


W. Dalton La Rue, Sr., 69 I. D. 120 (1962) | | ee | 
 W. Dalton La Rue, Sr..v. Stewart L. Udall, . Civil No. 2784-62, eae 
for defendant, March 6, aioe. ens, 324. me 2d ‘aa Gece Gort. den., ibe U.S. 
aa 907 (1964). ) Gy. Re es 
a L. B. Samford, Ine. , 74 1.D. 86 (1967) 

iL.’ B. Samford, Ine. v. US,, “Ct. CL No. 893-67. Dismissed, 410 ¥. 2d 782 

(1869) ; no petition. 
Charles Lewellen, 70 ID. 475 (1968) | are 
_ Bernard #. Darling v. Stewart it. Vaal, Civil No. ‘AT4-64, S Wadanienk n0F 
defendant, October 5, 1964 ; appeal voluntarily dismissed, March 26, 1965. 
Milton H. Lichtenwalner, et al. , 69 LD. V1 (1962) wan 


Kenneth MeGahan VY. Btewart Ls. Udau, Civil No. “A-21-68, D. Aloe: Dis- 
missed on merits, April 24, 1964 ; stipulated dismissal of appeal with prej- 
. udice, October 5, 1964. Ee Ges oe | 


i Mervin . ‘Liss, et al. TOLD. 298 (1988) 


Hope Natural Gas Co. v. Stewart QD. Udall, Civil No. 2139-68, | 

Consolidated Gas Supply Corp. V. Stewart L. Udall, et al, Civil No. 2109~ 
68. J udgment for defendant, Sepieniber 20, 1965 ; ; per curiam dee, aff’ d., oe 
28, 1966 ; no petition. . — . 


Bess May Lutey, 76 LD. 37 (1969) 


Bess M ay Lutey, et al. v. Dept. of Agriculture, BLM, et al.,.Civil No, 181%, 
D. Mont. Judgment for defendant, December 10, 1970 ; no aaa 
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Elgin A. McK enna es ile, Estate O “ Patrick A. It. ch enna, 1 4 J. D. 
183 (1967) 


| Mrs. Elgin Ay McKenna as Heecutrie of ‘the. Estate : Patrick A, Mc- 3 


Kenna, Deceased v. Udall, Civil No. 2001-67. Judgment for defendant be Ur Ue 
ary 14, 1968; aff’d., 418 F. 2d 1171 (1969) ; no petition. | | 


‘Mrs. Elgin AS M cKenna, ‘Widow and ‘Successor in Inter est of Patrick A, 
McKenna, Deceased v. Walter: J. Hickel, Secretary of the Interior, et al., 
Civil No. 2401, ‘Dd. ‘Ky. Dismissed with prejudice, May 11, 1970. 


A. G. McKinnon, 62 I. D. 164 (1955) 


Pas A. @. McKinnon v. US. Civil No. 9433, D. Ore. Judgniont for plaintit 1% 18 
_ FB. Supp. 913 (1959) : ‘rev’d., 289 F. 2d 808 (9th Cir. 1961). 


: Estate of Elizabeth 0. Jensen: ME Oatet 5 IBIA 61; 83 LD. 145 
(1976) sv | | 
> Raa ymond 0. McMaster v. U. g., Dept. of the Interior, Secretary of Five Ine. 


’ terior & Bureau of Indian Affairs, Civil. No. ‘C76-129T, W.D. Wash. Suit 
pending. 


Wade M oNeil, et a, 64 i LD. 423 (1957) 


Wade M on eil v. Fred A. Seaton, Civil No. 648-58. J ademare jos defendant, 
id une 5, 1959 (opinion) ; rev’d., 281 F. 2d 981 (1960) ; no petition. 


_ Wade McNeil v. Albert K. Leonard, et al. Civil No. 2226, D. a oe | 
missed, 199 F, Supp. 671 (1961) ; : order, April 16, 1962. , : 


Wade MeNeit v. Stewart LL. Udall, Civil No. 678-62, J udgment for defend- 
ant, December 13, 1963 (opinion) ; aft’d., 340 F, 2d 801 (1964) ; cert. den., 381 
U.S. 904. (1965). 


i M arathon Ow Con & 81 I. D. 447 (197 4), Atlantic + ich Co., M ara 
| thon Oil Co. , 81 LD. 457 (1974) —e 


Marathon Oil Co. v. Rogers C. B. Morton, Seoretary 0 of the Interior, et al., | 
Civil No, C 74-179, D. Wyo. | 


| Marathon Oil Co. v: Rogers ¢. B. Aorton, Seoretary of the Interior, et al, 
Civil No. ¢ 74-180, D. Wyo. 


Atlantic Richfield. ‘Co. é Pasco, Inc. V. “Ronee 0. B. Morton Seoretary of 
the Interior, et at., Civil No. C 74-181,. D. Wyo. . 


Actions consolidated ; judgment for plaintiff, December 11, 1975 ; notice | 
of appeal filed in Civil Nos. C 74-179 & 180, February 6, 1976. — 


. Salvatore Me egna, Guardian, Philip T. Garigan, 65 LD. 38. (1958) 


Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58. Judg- 
ment for plaintiff, November 16, 1959 ; motion for reconsideration denied, 
December 2, 1959; no appeal. 0 


Philip T. Garigan Vv. Stewart oe Udall, Civil No. 1577 TUXx., -D. Avie: — -_ 
liminary injunction. against | defendant, July ‘27, 1966; supplemental dec. . 
rendered pans 7, 1966 ; judgment for plaintiff, May 16, 1967 ; TO appeal... 


256-908—78S——-3. 
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— Meva Corp., 76 LD. 208 (1969) a . ww 2 
: Meva Cte: v. U.S., Ct. Cl. No. 492-69, rant ment for plaintiff, 511 F. 2a 548 
(1975). son =e : 


Duncan M ‘ier, Louise Cristi, 66 de D. 388 $ (1950) 


_ Louise Cuccia and Shell Oil Corp. v. Stewart Dd. Udall, Civil No. 562. 60. 
J udgment, for defendant, June 27, 1961; no appeal. 


Duncan Miller, 70 LD. 1 (1963) 


Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of 
pr osecution, April 21, 1966 ; no appeal. 


Duncan Miller, Samuel W. M elntosh, “1 LD. 121 (1964) 


Samuel W. McIntosh v. Stewart L. Udall, Civil No. ‘1522-64, sia eats for 
defendant, June 29, 196d ; no appeal. 


Duncan Miller, A-80546° Cris 10, 1968), A-20566 (Angus: 1, 
1966), and 78 LD, 211 (1966) 


Duncan Miller v. Udall, Civil No, C-167-66, D. _ Utah. Dismissed wat 
prejudice, April 17, 1967 ; no appeal. : Gages. 


Bobby Lee Moore, ét al., 72. 1.D.505 (1968), Anquita ya Kluenter, et Pab., 
A-80483: (November 18, 1965) * 


Gary Carson Lewia, ete., et al. v. ‘General Ser vices Administration, et al., - 
Civil No. 3253 8.D. Cal. Judgment for defendant, eee aan 12, 1965 ; aft’ d., (BIT | 
iw, 2d 499 Ore, Cir. 1967) sno petition. . 


He Enry 8. M organ, et al. 65 LD. 369 (1958) | 


. Henry 8&. Morgan ¥. Stewart L. Udall, Civil No- 3948-59, Judgment for 
‘defendant, February 20, 1961 (opinion). ; aft d., 806 | B.. 2d 799 (1962) ; cert. 
den., 371 U. S. 941 (1962). 


Morrison-Knadsen Co., I ne. , 64 LD. 185 (1987), 


_ Morrison-Knudsen Co., Ine. v. US. Ct. Cl. .No. 239-61, Remandea to Trial 
Commr., 345 FB. 2a 838 (1965) : - Commr’s. report adverse to-U. S. issued June 
20, 1967: ; Judgment for plaintiff, 397 FP. 2d 826 (1968) ; part remanded to the 

- Board‘ of Contract Appeals; stipulated dismissal. on October 6, 1969 ; judg: 
ment for plaintiff, ee 17, 1970. yo 


Nawajo Tribe of Indians: v. State of Utah, 80 Tt. D. 4A (1973) 


Navajo Tribe of Indians Vv. Rogers. C. B. M orton, Secr etar y of the oe “Or, 
Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of the 
Board of Land: Appeats, wee ofthe. Interior, Civil No: peace D. Utah. 
— Suit. pending. . 


fchard L. Oetschlaeger, 671 D. 237 "(1960)" 


“Richard T, Oelschlaeger Vv. Stewart Ty Udall, Civil No. 4181-60, ‘Disnissed. 

2 ~ November’ 15, 1963; case reinstated, February 19, 1964; remanded, April 

s 1967; tev'd. & remanded with directions to enter judgment for. appellant, . 
389 F. 2d 974 (1968) ; cert. den. 892 U.S. 909 (1968). . 
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Ow and Gas Leasing On ee Withdrawn by Enecutive Orders. for 
Indian Purposes in Alaska, 70 1.D. 166 (1968) PA 
Mrs. Louise A. Pease v.. Stewart L, Uda, Civil No. _ 760-68, D. Alas. 
Withdrawn, April 18, 1963. | mie 
_. Superior Ott Co. v. Robert im Bennett, Civil No. A-17-68, D. Alas. Dis- 
missed, April 28, 1963. 
Ni ative Village of Tyonek v. Rovert E. Bennett, Civil No. A-15-63, D. Alas. 
Dismissed; October 11, 1963. | mae | | | 
Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20- 63, D. Alas. wetes 
. missed, “October 29, 1963 Acre opie): aff'd., 332 F. 24.62 (9th. Cir. oe ; 
. no petition. - 


George LD. ueiiee v. Stewart Z. Udall, Civil No. . A-89-63° D. ne Dis- 
missed without prejudice, March 2; 1864 ; no appeal, ; ; 


Old Ben Coal Corp., 81 LD. 428, 81 LD..436, 81 [D. 440 (1974) | 


es old Ben Coal Corp. v. Interior Board of Mine Operations Appeals, et at., 
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for the 7th 
Cir. Board’s decision aif'd:, J une 13, re reconsideration denied, June 27, 
1975. 


Old Ben Coal Co., 82 i LD. 855(1975) 


. United ‘Mine Workers of America ve Os. Interior Board ois Afine- Onera- 
tions Appeals, No. 75~1862, United States Court . of Appeals; D, C.. Circuit. 
Suit pending. 


Appeal of. Ounalashlea ion ask ANCAB 104; 83 he D. a5 (a 78) 


Ounatashke’ Corp., ‘for’ & on behalf of. its Shareholders. Ve 7 homuss x. 
Elepve, Secretary of the Interior, & his suecessors & predecessors in ofice,. 
et at., Civil No. A76-241 CIV, D. Alas. Suit it pending, 


| Paul Jarvis, Ine, 64 LD. 285 (1957), 


Paul Jarvis, Ine. v. U. S., Ct. CL No. 40-58. Stipulated Judement for plain- 
| tit, December 19, 1958, . 


Peter Ki iewit Sons? Co., 72, e D. ‘AAS (4085): 


Peter Kiewit Sons’ Co. v. U.S., Ct. CL 129-66. Judgment for plaintia, ‘Say 
24, 1968. . | ws 


Curtis D. Peters, 80 L. D. 595 (1978) 


Gurtis Do Peters v. U. S., Rogers 0. B. Mor ton, as: ‘Seer etary af the T nterior, 
Civil No. C-75-0201 RFP, N.D. Cal. Judgment: for defendant, ‘December: i. 
1995; no appeal, 


City of Phoenia v. ee oe et on 81 I. De 65 5 (197 4° 


| Alvin B. Reeves, Genevieve C. Rippey, Ler oy. Reeves vs Thelma ‘Reaves, aS 

heirs of A. H. Reeves, Deceased Vv. Rogers. OB, _ Morton, Secretary. of the 
| Interior, é The City of Phoeniz, a municipal Corp., ‘Civil No. T4117 PHX~ 
| WPC, D. “Ariz. Dismissed with ‘prejudice, Augtist ay 197 is; reconsideration 
‘den, September: 24, ade no o appeal. 1 
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vis avoid Ladd Pieree, 69 I. D. 14 (1962) | | | 
Duncan Miller v. Stewart Ee Udall, Civil No. 1351-62. Judgment for de- . 
 fendant, August 2, 1962; aff’d., 317 F. 2d. 573 ti no petition. 


Port Blakely Mill Oo., 711. D, 217 (1964) — 
Port Blakely Mill Co. v. U.8., Civil No. 6206, W. D. Wash, Dismissed with ‘ 
| prejudice, December 7, 1964, a 

Estate of John 8. Ramsey (Wap ous Note) (Nee ia Atte 7 

| No. 853, , Deceased), 81 1,D. 298 (1974) — | | 


‘Clara Ramsey Scott v. U.S. & Rogers 0. B. err Serene of the In- 
terior, et al., Civil No. 3-74-39, D. Idaho. ee with yo Au-- 


- gust 11, 1975 ; no. appeal. 


fay D. Bolander Co. Ine. 72 L.D. 449 (1965) | | 
Ray D. Bolander Co., Inc. v. U.S. Ct. Cl. 51-66. Judgment for. plaintiff, 
- December 13, 1968; subsequent Contract Officer’s dec., December 3,. 1969; 
_. interim dec., December 2, 1969; Order to Stay Proceedings. until, March 31, 
1970; dismissed with prejudice, August 3, 1970. . 
Estate of Crawford J. Reed ata Crow No. e418), 1 IBLA 
826; 79 LD. 621 (1972) 
George Reed, Sr. v. Rogers Morton, et al, ‘Civil No. 1105, D.. ‘Mont, Dis: 
. nissed,. June 14, 1973 ; no appeal. | _ | | 


Reliable Coal Corp. 1IBMA 97; 79 LD. 189 (1972) 


Reliable Coal Corp. Vv. Rogers C. B. Morton, Secretary of the Interior, et al,; | 
No. 72-1417, . United States. Cony of Appeals for the Fourth Circuit. Suit Z 


| - pending. 
Riohpeld Or Corp. ., 62 LD. 269 5 Ciaihy! 
| Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55, Dismissed without | 
_ prejudice, March 6, 1958 ; no appeal. . | | 


Hug Jugh 8. Ritter, Thomas M. Bunn, 72 LD. 111 (1965), aecuisace: 3 


tion denied by letter decision dated ee une 23, U8 by the Under 7 


- Secretary. a bc | 
- Thomas M. Bitin v. Stewart eee vaaut, Civil No. 2615-65. Remanded, | 
J une 28, 1966. _ 


Estate of Welliam Ceol Robedoaum, 1 1 IBIA. 108 7 g I. D. 284 cas D3 


2 IBIA 33; 80 LD. 390 (1973) 


Oneta Lamb Robvedeaus, et al. v. Rogers CO. B. conetiai civil No. 71-646, 
D. Okla. Dismissed, J anuary 11, 1978. 

Houston Bus Hill v. Rogers. C. B. Morton, Civil No. 72-376, WD. Okla. 
Judgment for plaintiff, October 29, 1973; amended ingemen ne for pie 
| November 12, 1973 ; appeal dismissed, June 28, 1974, 
se ‘Houston Bus Hill and Thurman 8. Hurst Vv. Rogers C. B. M orton, Secre- 
tary of the Interior, Civ. No, 73-528-B, W. D. Okla. Judgment for. plaintiff, 
April 30, 1975; Corrected judgment, May 2, 1975; per curiam dec., vacated 
& remanded, October 2, 1975; judgment for plaintiff, December 1, 1975. | 
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| Richard W. Rowe, Daniel Cia. $9 LD.174 (1975) 


Richard W. Rowe, Daniel Gaudiane v. Stanter y K. H athaway, in his official | 
capacity. as. Secretary a the Interior, Civil es 75-1182. pudement for Oe: a 
| fendant, July 29, 1976, oe * | , 

7 San Carlos Mineral Strip,6 69 LD. 195 5 (1962) 


James. Houston Bowman’ ¥. Stewart: tL. Udat, Civil No. 105-68. Jadgment 


for defendant, 243 F.. Supp. 672 (1965); aff'd., sub nom. 8. Jack Hinton, et al. 


vy. Stewart L. Udall, 364 F. 2d 676 (1966) ; : cert. adei., 385: U. Ss. oe 8 aud 
" supplemented by. M-38767, November 1, 1967. Ca a a 


Seal and Co., 68 LD. 94 (1961) 


Seat & Co:, Ine. Ys. U.S. Ct. OL 274-62. Iudement 1 for plaintf, January B1, 
1964 ; no appeal. | 


re. Administrative Appeal of Begone Ine. (A Cal. eras v. Vyatd 


Olinger Ortner (Lessor), Lease No. PSL-83, ‘Joseph Patrick — 


Patencio (Lessor), Lease No. PSL-36, aks ee (Lessor), ; 
Lease No. PSL-41, 81 LD. 651 (1974) 


7 - Sessions, Ine. v. Rogers 0. B. ‘Morton, Secretary of fhe Interior, et ai, ‘Civil, # 
No. CV 74-3589 UL, C. D. Cal. Dismissed with prejudice, J: anuary 26, 1976. 


Sessions, Tne. v. ‘Rogers Q. B. Morton, Secretary of the Interior, et al., Civil: | 
No. CV 74-3591 MML, C.D. Cal. Dismissed with prejudice, J anuary 26, 197 6. 


. Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil © 
No. CV 74-3590 FW, C.D. Cal. Dismissed with prejudice, J anuary 26, 1976. 


Shell O84 Co.. , A-30575 (October. od 1966), Charge ity of f Acreage | | 
 Lmbraced t in Oil & Gas Lease O ffers, 7 1 I.D. 337 (1964) PH 


Shell Oi Co. v. Udall, Civil No. 216-67. ‘Stipulated ¢ dismissal, ) August 49, 
1968. ; 


| Since O41 & ae Os 1 LD. 155 (1968). 


Sinelair Ott € Gas Co. V. ‘Stewart LL Udall, Beoretary of the. Interior; et at., 
Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic Richfield 
Co. v. Waiter J. Hickel, 308 F. setae ee (1969) ; aff'd. 432 ¥, 2d 587 7 (10th | 
Cir. 1970) ; no. petition. | 


Charles i, Sink, 82.1. D. 535 (1975) - 


Charles T. Sink v. Thomas. 8. ‘Kleppe, Secretary of the Tiere nine : 
Enforcement & Safety Administration (MESA), United States Court. of 
Appeals for the 4th Cir. Suit pending. | | a 


Southern Pacific Co. ,76 1D. 1 (1960). cae 
Southern Pacifie Co. Vv. Walter J. Hickel, Secretary of the Interior, , Civil 7 


No. S~1274, D. Cal. Judgment for defendant, December 2, (1970 coprion a ta 4 


no appeal. 
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Southern oad ha Louis G. Wedekind, a 7 LD. 177 ia 20 IBLA 
860 - (1975) «. 


George: C. Laden, Lowis wenaane. aa -Vern Lear, Mrs: Aaa: Prita, é 
Heien Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers C. B. 
Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974 remanded for 
further agency proceedings as originally ordered in 77 LD. 177: Dist. Ct. 

reserves jurisdiction; supplemental complaint filed, August. 1,.1975; Judg- 
ment for defendant, November 29, 1976; appeal filed’ J anuary 27, 1977... 


Southwest Welding and M anufacturing Division, ¥y. uba Consolidated 
Industries, Inc., 69 L.D. 173 (1962) 


_ Southwest Welding v. US., Civil No. 68-1658-CO, C. D. Cal. Judgment 
for plaintiff, January 14, 1970; appeal dismissed, April 6, 1970, 


Southwestern Petroleum C Orp., et al., 71 I.D. 206 (1964) 
Southwestern Petroleum Corp. v. Stewart dis ‘Udall, Civil No. 5773, D. NUM. 


J udgment for defendant, March 8, 1965; aff'd., 361 F. 2d 650 (10th Cir. 
1966) ; no petition.. 


Standard Ou Co. of California, et al. 16 6 1.D. 271 (1969) 


Standard Oil Co. of California V. Walter J. Hickel, et al., Civil No. A-159- 
69, D. Alas. J udgment for plaintiff, 317 F. Supp. 1192 (1970) ; ; aff’d., sub 
nom, Standard Oil Co. of California v. Rogers C. B. Morton, et al., ee BF, 2d 
498 (9th Cir. 1971) ; no petition. 


Standard. Oil Co. of Texas, (pee D. 957 (1964). 


California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N.M. 
Judgment for plaintiff, J anuary 21, 1965 ; no appeal. 


James EK. Fallman, 68 I. D. 256 (1961) 


Faves K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judg- 
ment for defendant, November 1, 1962 (opinion) ; rev’d, 324 F. 24 411 (1968) ; : 
cert. granted, 376 U.S. 961 aie Dist. Ct. aff’d., ou ee 1 (1965); re- 

- hearing den., 380 U.S. 989 on) 


Lenaco, Tne. ts) LD. 8 (1968) 


Texaco, Inc., a Corp. v. Secr Stara of the Fitahior: Civit No: 446-68. eam ed 
for plaintiff, 295 FF, Supp. 1297 (1969) ; aff’d., in part & remanded, 437 F. 2d 
636 (1970), aff'd. in part & remanded, J uly 19, 1972. . . 


‘Tewas Construction Co., 64 LD. 97 (1957 ) ‘Reconsideration denied, 
IBCA-73 (June 18, 1957 i | oes 


Texas Construction Co. vy. U.8.,. Ct.. CL. No. (224-58. Stipulated judg ment 
for plaintiff, December 14, 1961. 


7 Estate 0 f John, Thomas, Deceased Cayuse Allottee W 0. 293 ond Estate 
of Joseph Thomas, Deceased, Umatilla A llottee No. 877,64 I.D. 401 
(1957) © 

Joe Hayes v. Fred A. Nati, Seanetany of the eres Civil No. 859-581. 


Judgment for defendant, September 18, 1958; aff’d d., 270 FW. 2d 319 (1959) ; 
cert. den., 364 U.S. 814 (1960) ; rehearing den., 364 U.S. 906 (1960). 
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Thor- Westeliffe Development, Ine., "70 I.D. 134 (1963) 


. Thor-Westcliffe Development, Ine. v. Stewart SL, Udall, Civil No. 5848, D. 
N.M. Dismissed with prejudice June 25, 1963. | | 


See also: 


Thor-Westcliffe Development, Ine. v. Stewart L. Udall, et al., Civil No. 
2406-61. Judgment for defendant, March 22, 1962; aft'd., 314 F. 2d 257 
(1963) ; cert. denied ; 373 U. S. 951 (1968). 


Richard K. Todd, et al.,68 1.D. 291 (1961) 


Bert F. Duesing v. Stewart Lv Udall, Civil No. 290-62. Judgment for de- 
fendant, July 17, 1962 (oral opinion) ; ; aff’d., 350 , 2d 748 (1965) ; cert. den., 
383 U.S. 912 (1966). | 

Atwood, et al. v. Stewart L. Udall, Civil Nos. 298-62—299-62, incl. Judg- 
ment for defendant, August 2, 1962 ; affd., 350 F. 2d. 148. aaa no 0 petition. 


ane a Toke C leaners, 81 < .D. 258 (197 4). 


Thom Properties, Inc., d/b/a Toke Cleaners & Leunderer 8 V. U. 8. ‘ube: 
ment, Dept. of Interior, Bureau of Indian Affairs, Civil No, A8~74-99, D.N. D. 
copula for dismissal & order dismissing’ case; June 16, 1975. 


Estate 0 of Phillip Tovisgah, 4 IBIA 189; 82 18 D. B41 (19 75) 


Jonathan Morris & Velma Tooisganh v. Thomas S. Kleppe, re of the 
Interior, Civil No. CIV—76--0037-D, W. 1D. Okla. Suit pending. os 


Union Oil Co. Bid on Tract 228, Brazos. oe Lemas Ofhor Sale, | 
51D. 147 (1968), 76 LD. 69 (1969) | 


The Superior Ott Co., et al. Vv. Stewart D. Uaall, Civil No. 1521- 68. gu deiacal 
for plaintiff, July. 29, 1968, modified, July 31, 1968 ; aff'd., 409 F. 2d 1115 
(1969) ; dismissed as moot, June 4, 1969 ; no petition. : 


Union Ou Co. of California, Ramon P. Colwert, 65 LD. 2 945 5 (1958) 


Cain Oil Co. of California v. Stewart L. Udall, Civil No; 3042-58. Judg- - 
ment for defendant, May o: 1960 sopEnOn) ; seams 289 F. 2d 790 (1961) ; no. 
petition. a 


Union Ou Company of Calufornia et al, . i I. D. 169. 1964), 2 LD. 
313 (1965) 


‘Penclope Chase Brown, et al..v. Stewart Udall, Civil No. 9202, D. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F.-2d 759 (10th 
Cir. 1969) ; cert granted, 396 U.S. 817 (1969) ; rev’d. & remanded, 400 U.S. 48 
(1970) ; remanded to Dist. Ct., March 12, 1971; judgment for plaintiff, 370. 

~¥. Supp. 108 (1973) ; vacated & remanded, September 22, 1975; petition for - 
rehearing en banc denied ; cert. den., June 21, 1976. . . | 


Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close 
Files aud Stay Pr oceedings, March 25, 1967. 


| “Gabbs Ezploration Co. v. Stewart Lf. Udall, Civil No. 9464, D. Colo. Order — 
‘to Close Files and Stay Proceedings, March 25, 1967. 


Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order 
to Close Files and Stay nee ae March 25, 1967. 
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Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, D. : 
Colo. Judgment. for plaintiff, 261 F. Supp. 954 (1966) ; aff'd. 406 F. 2d 759 | 
(10th Cir. 1969) ; cert. gr anted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400 

«U.S. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; judgment for plaintiff, 
870 F. Supp. 108 (1978) ; vacated & remanded, September 22, 1975; petition 
: for rehearing en banc denied ; cert. den., June 21, 1976, 


| John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to Close 
Files and Stay Proceedings, March 25, 1967, | 


: The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680, D. 
Colo. Judgment for plaintiff, 261 F. Supp: 954 (1966) ; aff’d., 406 F, 2d 759 
- (10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400 
US. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; judgment for. plain- 
tiff, 370 I. Supp. 108 (1973) ; 3; vacated & remanded, September Do 1975; peti- 
_ tion for rehearing en banc denied ; cert. den., June 21, 1976. 


oo ‘The Oil Shale Corp., et al. Ve ‘Stewart D. ‘Vaal, Civil. No. 9465, D. Colo. 
| Order to Close Files & Stay Proceedings, March 25, 1967. | 


Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. Judg- 
ment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 (10th Cir. 
1969): cert. granted, 396 U.S. 817 (1969); rev’d: & remanded, 400 U.S. 48 

(1970) ; remanded to Dist. Ct., March 12, 1971; judgment for plaintiff, 370 F. 

Supp. 108 (1973); vacated & remanded, September’ 22. 1975 ; penuan for 

menear Ns on banc denied ; cert. den., June 21, 1976. | 


Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461, | 
D. Colo. Order to Close Files & Stay: Proceedings, March 25, 1967, 


Wien Oil Co. of California, aie D. 287 (1964) 


- Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64, ie 
ment for defendant, December 27, 1965 ; no appa": e - 4 : 


Union Pacific R.R., T2LD. 6. (1965) 


. Lhe State of Wyoming and Gulf Oil Corp. v. “Sonar L. Udall, ete., Civil 
No, 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 ae aff’d., 
~~ B79 R. 2d 635 (10th Cir, 1967) ; cert. den, 389 U.S. 985 — (1967 Je — 


8. y. Alonzo A. Adams, et all. 64 LD. 294 (1957), A-27364 aly 
19577) 


Wionde A. Adams, et al. Vv. . Paul B. Witmer, et ae, Civil No. 1299-57-¥, S. D. 
~ Cal. Complaint dismissed, November 27, 1957 (opinion) ; rev’d. & remanded, 
271 F. 24 29.(9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer; 

| petition for rehearing by Berriman denied, 271 ¥F. 2d 37 (9th Cir. 1959). 


| US. v. Alonzo Adame, Civil No. 187-60-WM, 8.D. Cal. Judgment for plain- 
“tiff, January 29, 1962 ( opinion) ; judgment modified, se Ff. 2d 861 (eee 
Cir. 1968) ; no petition. — 


(18, v. B.A. and Esther ee (6LD.2 299 i806)... 


- Esther Barrows, as an Individual and as Eaecutria of the Last Will of 
BA, Barrows, Deceased v. ‘Walier J. Hickel, Civil No. 70-215-CO, C.D. Cal. 
: Judgment for defendant, April 20, 1970; aff’d., 447 F. 2d 80 (9th Cir. 1971). 
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U8.¥. J. i Block, 80 LD. BTL (1973) 


J. L. Block v. Rogers M orton, Secretary of. the Tnterior, Civil No. LV-74-9, 
BRT. D. Nev. Dismissed with prejudice, ae 6, 1979; notice of. appeal, daly. 
3, 1975 Ay 


U.S. v. Lloyd W. Booth, 76LD. 73 (1969) 


Lioyd. W. Booth v. Walter J. Hicket, Civil No. 42-69, D. Alas. Tudgment. for 
| defendant, June 30,1970; noappeal. — 


U.S. v. Alice A. & Carrie H. Boyle, 76 LD. 61, 318 (1969), Recon | 
sideration denied, January 22,1970 : 
Alice A. & Carrie. H. Boyle v. Rogers C. B. Morton, Secretary of the in 


terior, Civil No..Civ-71-491 Phx WHC, D. Ariz. Judgment for plaintiff, May 
4, 1972; appeal docketed September 2%, 1972. 


US. R. Ww. Brubaker, et al, A-80636 uly 24, 1968), 80 LD. 261 
(1973) . 


R. W. Br abarer: a/le/a Ronald W. Brubaker, BLA. Bribie: a/k/a Barbara 

A. Brubaker, € William J. Mann, a/k/a W. Jd. Mann v. Rogers 0. B. Morton, 
Secretary of the Interior, Civil No. 73-1228 HC, C. D. Cal. Dismissed with | 

| - prejudice, August 13, 19735; aff’d., June 27, 1974; no petition. : 


U 8. v. H enrietta & Andrete Julius Bunkowshi 5 IBLA 102; i 19. LD. 
x (1972) ae | | | 
_ we enrietia & Andrew Julius Bunkowski ve L. Paul Appeloate, District Man- . 


ager, Bureau of Land Management, Thomas 8. Kleppe, Secretary of the In- . 
_ terior, et al., Civil No. R-76-182-BRT, D. Nev. Suit pending. » . 


TS.Y. Ford i. Converse, 72. 1.D. 141 (1965) 


| Foré M. Converse v. ‘Stewart Uda, Civil No. 65-581, D. Ore. tuderient’ for 
defendant, 262 F. Supp. B83- (1966) ; aff’d., 899 F. 2d 616 (9th Cir. madaue : 
cert.. denied, 393 U. 8. 1025 (1969). | 


te OR; v. Alvis F. Denison, et al. TLD. 144, (eee: 76 LD. 233 3 (1969) 


Mw arie W. Denison, Individually & as Heécutria of the Estate of Alwis FR. 
Denison, Deceased v. Stewart L. Udall, Civil No. 963, D. Ariz, Remanded, 
- 248 F. Supp. 942 (1965). 


Leo H, Shoup v. Stewart L. Uaall, Civil No, eigen tae D. Ariz. sneement 
for defendant, January 31, 1972. 


‘Reid Smith v. Stewart L. Udall, ete., Civil No. 1058, D. Ariz. Judgment for 
defendant, January 31, 1972; aff’d., February 1, 1974; cert. denied, October 
15, 1974, 


OSV. Everett Foster, et ab. 65 1. D.1 (1958) 


 -Heerett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for 
- defendants, December 5, 1958 contain) ; affd., 271 F. 2d 886 (1959) ; no 
‘betition. . 
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U8. Y. Peer Grigg, et al., 82 1.D. 123 (1975) 


Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Kathryn 
‘Watiams, Lovell Taylor, William A. Anderson, Saragene Smith, Thomas M. 
Anderson, Bonnie. Anderson, Charles L. Taylor, Darlene Baines, Luann &é 
Paul EE. Hogg v. U.S., Rogers C. B. Morton, Ree oF the Interior, ‘Civil 


No. 1-75-75, D. Idaho. Suit pending. 


USL. Henault Mining Co. 73 1.D. 184 (1966) 


 Henault Mining Co. v. Harold Tysk, et at., Civil No. 634, D. Mont. Judg- 
‘ment for plaintiff, 271 F. Supp. 474 ( 1967) ; rev’d. & remanded for further 
proceedings, 419 F. 2d 766 (9th Cir. 1969) ; ; cert. denied, 398 U.S. eee (1970) ;. 
_Judgment. for defendant, October 6, 197 0. 


US. ¥. Charles H. Henrikson, et al., 70 1.D. 219, (1968) 
Charles H. Henrikson, et al, v. Stewart L. Udall, et al., Civil No. 41749, 
N.D. Cal. Judgment for defendant, 229 F. Supp. 510 -(1964); aff’d, 350 _ 
F. 2d 949 (9th Cir. 1965) ; cert. denied, 384 U. S. 940 (1966). 
U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 79. LD. 709 
(1972) | 


H umboldt Placer Mining Co. &é Del De Rosier Vv. Secretary of the Inter LOr, 
Civil No. S-2755 E.D. Cal. Dismissed with Pea June 12, (1974; appeal 
docketed, September 23, 1974, i - 


U.S. v. Ideal Cement Co., 5 IBLA 285, 791.D. 11% (1972) 


I deal Basic Industries, Inc., formerly enown as Ideal Cement Co. v. Rogers . 
0. B. Morton, Civil No. J-12-72, D. Alas. Judgment for defendant, February | 
25, 1974; motion to vacate judgment denied, May 6, ‘1974; aff’d., September 28, 
1976 ; petition for rehearing en bane denied, November 16, 1976. 


OSV. Independent Quick Silver Co., 72 I.D. 367 (1965) 


‘Independent Quick Silver Oo., and Oregon Corp. y. Stewart E. Udall, Civil 
No. 65-080, D. Ore. J udgment for aetendant, 262 F. Supp. 583. ae appeal 
dismissed. | | 


OS. Richard Dean Lance, 73 I.D. 218 (1906) 


Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864, D. Nev. 
_ Judgment for defendant, January 23, 1968 ; no appeal. 


U.S. v. William A. McCall, Sr. , Lhe Dredge Corp., £. state of Olaf Hi. 
_ Nelson, Deceased, Small Tract A pphicans Association, fL Ve 
LD. 71 (1971). . | 7 7 


William A. McCall, Sr., The Decaie Corp., & Olaf. H. Nelson v. John B. 
- Boyles, et al., Civil No. 74-68 (RDF), D. Nev. Suit pending: | : 


U.S. Y. William A. McCall, Sr; Estate of Olaf A ae Nelson, De- 
ceased, 7IBLA 21; 79 1.D. 457 (1972): | 
William A. McCail, Sr. & the Estate of Olaf Henry Nelson, Deceased Vv. 


John S. Boyles, District Manager, Bureau of Land Management, Thomas &. 
ileppe, Secretary of the Interior, et al., Civil No.. LY~76-155 RDF, ‘D. Ney. | 


Suit pending. 
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| U.S. v. Kenneth McClarty, aaa D. 331 (1964), 76 L.D. 193 (1969) © 


_ Kenneth McClarty v. Stewart L. Udall, et al., Civil 1 No,.2116, E.D. Wash. 
Judgment for defendant, May 26, 1966; rev’d. & remanded, 408 F. 2d 907 (9th 
Cir. 1969); remanded to the Secretary, May 7, 1969; vacated & romauded. to 

_ Bureau of Land Management, August 13, 1969. : 


U.S. v. Charles Maher, et al.,5 IBLA 209, 79 L D. 109 (197 2) 
: ‘Charles M aher & L. Franklin u ailer v. Rogers C. B. ‘Morion, Secretary of 
the Interior, Civil No. 1-72-1538, D. Idaho. Dismissed without prejudice, April 
3, 1973. bk | | 


OBS. Mary A. re 67 LD. 63 (1960) _ 


U.S. v. Edison R. Nogueira, et al., Civil No. 65-220-PH, C.D. Cal. Judgment 
for defendant, November 16, 1966 ; rev'd. = remanded, ase F, 2d 816 Bia ; 
no petition. 


U.8.v. Frank & Wanita M fellueso, 76 6 I.D. 160 (1969) 


Frank & Wanita Melluzzo ‘vy, Rogers.0. B. Morton, Civil No. CIV 78-3808 _ 
~PHX CAM, D. Ariz. Judgment for defendant, June 19,. 1974; rev'd.. & re- 
manded for: further proceedings, J anuary, 14, 1976 (opinion). 2 Gem 


OS. v. Frank & Wanita Melluzzo, et al., 7 6 I. D. 181. (960) ‘Recon- 
sideration, LIBLA 387,77 1D. 172 (197 0) 
| WIM Mining Development Oo., et al. v. Rogers C. B. Mor ton, Civil No. 
70-679, D. Ariz. ea for. defendaut, December ‘8, 1971; dismissed, Feb-. 
ruary 4, 1974. . 


USN. Mineral eae id, 80 it i, 792 (97 3) 


Minerat Ventures, Ltd. v. The Secretary of the intention Civil LNo. 74-201, 
D. Ore. Judgment for defendant, J uly 10, 1978; notice of appeal filed septem- 
ber 5, 197 5. 


US. v. @. Patrick Morris, et al, ga. D. 146. (197 5) 


G. Patrick Morris, Joan E. Roth, Hlise L. Neeley, Lyle dD. ‘Roth, Fera MM. 
Baltzor (formerly Vera M. Noble), Charlene 8S. & George R. Baltzor, Juanita 
M. & Nellie Mae Morris, Milo & Peggy M. Aaelsen, & Farm Development Corp. 

. Vv. U.S. & Rogers C. B. Morton, Secerery ee the Interior, Civil No. 1-75-74, 
dD Idaho, : ‘Suit pending.. . 22 


US. v. New J ersey Zine Sieeieiiats 14 L 1D: 191 (1967 i 7 
The New Jersey Zine Corp., a Del. Corp. v. Stewart L. Vaal, Civil No. 67— 
_ .C-404, D. Colo. Dismissed with prejudice, January 5,1970. ~ | 
US. v. Lloyd O'Callaghan, Sr., et al., 79 LD. 689 (a9), | ‘a v. 
Lloyd O'Callaghan, Sr., Contstt No. R-04845 (July 7, 1975) 


Lloyd 0’ Callaghan, Sr.; “Individually & as Executor of the Estate of Ross : 
O'Callaghan v. Rogers Morton,. et al., Civil No. 73-1298, $.D. Cal. Ata. in 
part & remanded, May 14, 197 Ass ee 
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US.v.I.B. Osborne, ot al TLD. 88 (1970). 


eee ‘R. Osborne, Individually & on behalf of ER. R. Borders, et al. v. Rogers 

CG. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defendant, March 1, 
1972; remanded to Dist. Ct. with directions to reassess Seeretary’s conclu- 
gion, February 22, 1974; remanded to the Department with orders to re- _ 
examine the issues, December 3, 1974, , 


US. v. EB. V. Pressentin and Devisees of the H. S. M artin Estat, 71 
LD. 447 (1964) — 


BH. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Hstatev. Sieur 
L, Udall & Charles Sioddard,, Civil No. 1194-65. Judgment for defendant, » 
March 19, 1969; no appeal. 


U7. SV Ollie Mae Shearman et al., 73 T.D. 886 (1960) 
See Idaho Desert Land Entries—Indian Hill Group. 


«OSV. Snyder, et al., 72 T.D. 223 (1965) 


Ruth Snyder, Adn’ rel of the Hstate of C. F. Snyder, Deceased, et al. v. 
Stewart L. Udail, Civil No. 66-C-181, D. Colo. J udgment for plaintiff, 267 F. 
~ Supp. 110 (1967) ; > rev’d., 405 F. 24 1179 eas Cir. ane cert. den., 396.U.8. 
7 819 (1969). | , 
U8. v. Southern ‘Paste Co. a I. D. “1 (1970) - 


‘Southern Pacifie Co. et al. v. Rogers CUB. Morton, et al, Civil Wo. 2156, 
H.D. Cal. J udgment for defendant, November 20, 1974. 


OSL. Clarence T. & Mary D. Stevens, TLD. 97 (1970) 


Clarence T. & Mary D. Stevens V. Walter J. Hickel, Civil No. 1-70-94, D. 
- Idaho. J udgment for defendant, June 4, 1971. | 


U.S. Y. Elmer H. Swanson, 81 I. D. 14 (1974) 


| Elmer H. Swanson Vv. Rogers C. B.. Morton, Secretary of the Interior, Civil 
No. ° 4-14-10, 1D, Idaho, ‘Dismissed without ei ance December 23, 1975 
(opinion). 


US. Vv. Alfred 1 Vervite, THLD. 300 0 (1968) 


- Alfred N. Verrue v. U.S. et al., Civil No. 6898. Phx., D. Ariz, Rev'd. & re- 
“manded, December. 20; 1970; aff’d., 457 B 2d 1202 (9th: Cir. 1971)-; no peuiiton: 


: 0. S.v. Vernon 0. & Ina 0. White, 72 LD. 552 (1968) 


Vernon O. White & Ina CO. White v. Stewart L. Udall, Civil No. 1-65-122,. 
D. Idaho. J udgment for defendant,. January 6, » 1967; aff’d., 404 I I, 2d 33d ve: | 
(Cir. 1968) ; no petition. | 


0. 8. v. Frank W. Winegar, et al, 81 I. D. 370 (1974) 


Shell Ott Co. & D. A. Shale, Ine. v. ‘Rogers C. B. Morton, ROPE of the 
; Interior, Civil No. 74-F-739, D, Colo. Suit pending, — | 


| U.8.v. Aferlel. Zweifel, et al ,80 LD. 323 (1973) 


‘Merle I. ‘Lweifel, et al. v. US. Civil No. C-5276, D. Colo. Dismissed without 
_ Prejudice, October 31, 1973. | 
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| Kenneth Roberts, et al. v..Rogers C. B. Morton & The Interior Board. of - 
. Land Appeals, Civil No. C-5308, D. Colo. Dismissed with prejudice, January 
23, 1975 (opinion) ; appeal docketed, ‘March 17, 1975. | | 


BA, Vaughey, 63 LD. 85 (1956) 


E. A. Vaughey v. Fred A. Beareus Civil No. 1744-56. Dismissed by ;stipalas 
_ _ tion, April 18, 1957; no appeal. 

Estate of Cecelia Smith. Vergote (Gage: M orris. ae (K. ) ee 
& Caroline J. Charles (Brendale), 5 IBIA 96; 83 LD. 209, (1976) 

: Confederated Tribes & Bands of ‘the Yakima Indian. Nation ve ‘Thomas 


| Kleppe, Secretary of the Interior & Palle. Brendale, Civil No.  C-16-199,, 
ELD. ‘Wash. Suit pending. — 


E'state of Florence Bluesky Venue - (Onallotted ca Courte Oreilles 
| Chippewa of Wisconsin), 1 IBIA 312, 79 LD. 615 (972). 


“” Constance Jean Hollen ‘Eskra Vv. ‘Rogers C. RB. ‘Morton, et al., ‘Civil No. meet 


72-C-428, D. Wis. Dismissed, 380 F. - Supp. 205 (1974) ; : rev'd, September ae 
1975; nO petition. | 


_ Burt A.W ackertt, et al. B I. D. 280 (1966) 


a Burt & Lueva G. -Wackerli; ‘et al. :v. Sena tL. Udall, ee aha Civil No. | 
1-66-92, D. Idaho. Amended complaint filed March 17, 1971, J udgment for 
plaintiff, February 28, 1975. 


Estate of Milward Wallace W ard, 82 I.D. 341 (18 75). 


-- Alfred Ward; Irene. Ward Wise, & Huizabeth Collins vy. ‘Kent Prizeell, 
Acting Secretary of the Inter ‘tor, et al., Civil. No. tos D. Wyo. Dis-. 
missed, January 1, 1976. | “a * a 


Weardco Construction Corp. ., 64 LD. 376 (1987 ) 


- Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. Judg- 
_. ment for plaintiff, October. 26, 19505 satisfaction of judg gment entered — 
| February 9, 1960. | a 


Estate of Mary Ursula. hou Ww elllenown, 1 IBIA 83, 8 LD. 179 | 
(1971) : | | 
William T. Shaw, Jit. et al. v. Rogers C. B. Morton, et al. civil No. 974 
D. Mont. Dismissed, July 6, 1973 (opinion) ; no appeal. | 
Estate of Hiemstennie (M aggie) Whiz Ab bott, 9 TBIA 53, 80 1 D. 617 
(1973), 4 IBIA 79 (1975) | 
Doris Whiz. Burkybile v. Alvis Smith, Sr., as Siadion Ad. Litem fon 


Zelma, Vernon, Kenneth, Mona &. Joseph Smith, Minors, et at., Civil No. 
C-75-190, E.D. Wash. Suit pending. 


Frank Winegar, Shell Ott Co. & D. x Shai Tae 74 LD. 161 (1967) 


Shell Oil Co., et al. v. Vaal, et al., Civil No. 67-C- 321, D. Colo. Judgment 
for Plaintiff, September 18, 1967 ; no appeal. 
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Appeal of Wisenak, inc.,1 ANCAB 157; 93 LD. 496 (1976). 


Wisenak, Ine., an ‘Alaska Corp. Y. Thomas 8. Kleppe, Individually é& as 
Secretary of the Interior & the U.8.,, Civil No. F6-38 Civ., D. Alas. Suit | 


pending. 
Estate of Wook-K ah-Nah, Gouieene Allottee No. 1982, 65 L D. 436 


(1958) | 
“Thomas J. ‘Huff, ‘Adm. ‘with will annexed of the Estate oF Wook-Kah- 
7 Nan, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane 
 Asenap, Wilfred Tabbytite, J. KR. Graves, Haaminer of Inheritance, Bureau 
of Indian Affairs, Dept. of the. Interior: é& Earl R. ‘Wiseman,. District. Dir. 
of Internal Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the Ex- 
atniner of Inheritance; ae dismissed suit without prejuaice as to the 
other defendants. : . a re . 


Thomas. J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nanh 
Vv. Stewart L. Udall, Civil No. 2595-60, User for. defendant, June 5, 
1962 ; remanded, 312 ¥. 2d 358 (1962). | 5. nubs an eee 2 , 


Zeigler Coal Co., 81 I.D. 729 (1974) 


International Union of United Mine stead of America v. Stanley K. 
_ Hathaway, Secretary of the- Interior, No. 75-1003, United States Court of 
_. Appeals, D.C.: Cir. Rev’d., April 18, 1976; id ool denied, ies 6, 1976; 


no petition. 


Zeigler Coal Co., 82 1.D. 36 (1975) 


. Leigter. Coal Co. v. Kent Frizzell, Acting Secretary of. the Interior, No. 
75-1139, United States | Court of Appeals, D.C. Ofr. sya nee for defendant, | 
April 20, 1976. . ue % , - 
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flict, 50 L.D. 656. 


LD. 115) } modified, 20: L.D. 131. 


) | Davis, Heirs of (40. L.D. (573) ; - over- 


‘ruled, 46 L.D, 110. 
DeLong v. Clarke (44 LD. 278) ;  wodt- 
fied ‘So far as in conflict, ied LD, 5a. | 


Dempsey, Charles a. 
modified, 43° L.D. 300: 
Dension and Willits: (14 C.L.0. 261) ; : 


(42° L.D, 215) ; : 


Deseret Irrigation Go. ef at. ». Sevier 
‘Ewing: o. Rickard (1 L. D. 148); over- 


River Land and Water- Co: (40 L. D. 
463); overruled, 51-L.D. 27 ae! 


Devoe, Lizzie A. (6 LD. 45 “modified, 5} 
ahd | Falconer v. Price’ (19 LD. 167 ds ‘over- 


LD. 429. 
Dickey, Ella I. (22, LD. 351) 
ruled, 32 L.D: 331. . 
Dierks, Herbert (36 LD: 367) . 


Thomas J. Guigham, March 11, 1909. 


Dixon v. Dry Gulch Irrigation Oo. (45 
OP AIRS 


~L.D. 4) ; overruled, 51 L.D. 27. 
Doug gjas and Other Lodes . (34. L.D. 
BBG). 3 modified, 43 L..D, 128. 


Dowman v. Moss Sat L.D.. 526) ; -over-| 


poled, 25 L.D. 82. 


Dudymott vw. Kansas. Pacific B.R. Co. (5 : . 
a | Ferrel et ‘al. v. “bee: et. al. as. LD. 


. €L.0.69)-; overruled so far as in 
- eonflict, 1 L.D. 345. 
Dumphy, Blijah M. (8 L.D. 102): over- |; 


ruled so far as in conflict, 36 L. D. 561. 
| Field, 


Dyche v. Beleele (24. L.D, 494).5 : | 
fied, 48 L.D. 56. 

Dysart, Francis J. (23. LD. 
modified, 25 L.D. 188. . 


East Tintic Consolidated 2 | peas Co. | 


(41 L.D. 255) ; vacated, 43 L.D. 80. 


Eastern Associated Coal Corp. oe IBMA : 


831, 81 I. D. 567, 1974-1975 OSHD par. 
18,706 (1974) ; overruled in part, Ala- 
 bama By-Products Corporation (On 

Reconsideration), 7 IBMA 88, 3 I.D. 

574 (1976). , 

5 IBMA 185, 8&2 LD. 506, 1975-1976 

OSHD par. 20,041 (1975) ; set aside 

' in part on reconsideration, 7 IBMA 

14, 83 I.D, 425 (1976). 

Easton, Francis BE. (27 


| L.D, 600) ; 
overruled, 80 L.D. 355. - 


*Blliot v. Ryan (7 L.D. 822); over-|_ 


ruled, 8 L.D. 110 (See 9 L.D.. 360). 
El Paso Brick Co, (387 L.D. 155); over- 
ruled so far as in conilict, 40 L.D. 
199. | 


Hison, William C. (6 L.D. 797) 4 over: | 


ruled, 37 L.D. 330. 


Emblem v. Reed (16 L.D. 28); modi- 


fied, 17 L.D. 220. 
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ruled, 38 LD. 406. - : 

‘Esping vy. Johnson: on I. D. 708)  over- 
ruled, 41 L.D. 289. — 


ruled, ony 483, 


ruled, 24 L.D. 264. 


404); modified, 48 LL.D, 128;. over- 
ruled iso far as in conflict, 55 I.D. 348. 
‘Farrill, - John W.: (18 L.D. 713); over- 
ruled SO far as in. ae ‘52. L.D. 


‘Febes, James Hu. (37 LD. 210) 3 over: 
‘ruled; 43..D.188; ~ | | 

Federal Shale. Oil. Co. (53 LD. 218) ; : 
oversee so far ‘as in conte; 55: 1.D. 
» 290. . 


81); overruled, 25. L.D. 351... 
‘Fette v. Christiansen (29-. LD, 
overruled, 84 L.D. 167. . ; 
‘William ¢. (1 T.Dy 68) ; e over- 
ruled. so farcas in conflict, 52: L.D. 

| AT3. 


m0) 3 ; 


(61 L.D.. 649) ; See 55 £.D. 

605. % 

Fish, Mary (10 LD. 606) 5 modified, 18 
E.D. 511. et. 

Fisher ‘v. Heirs. of Rule (42 2 De 62, 
64) ; vacated, 43 L.D. 217. . 

Fitch. VD. “Sioux City and. Pacific R-R. 
Co. (216 L, and R. 184) ; a overruled, 
17 L.D. 43. 

Fleming v. Bowe (13 LD. 78) ; : over- 
ruled, 283 L.D. 175. 

Florida Mesa Ditch Co. (14.L.D. 265) ; 
overruled, 27 L.D, 421. © a 
Florida Railway and Navigation Co. v. 
Miller (3 L.D. 324); modified, 6 LL.D. 

716; overruled, 9-L.D. 237. 
Florida, State of (17 L:D. 355) + ‘Te 
~ -yersed, 19 L.D. 76. 


‘| Wlorida, State of (47 L.D. 92, 93) 
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291. 

Forgeot, ita aance (7 L. D. 280) ¢ _over- 
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#. Winegar, Frank W. et al., 16 IBLA. 
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‘Freeman v. Texas and Pacific Ry. Co. 
(2 L.D. 550) ; overruled, 7 LD. 18. 
Fry, Silag A. (45 LD. 20/3 3 modified, 

51 L.D. 581. 
Fults, Bill, 61 ID. AST (1954) ; over- 
ruled, 69 I.D. ig (1962). 


Galliher, Maria (8 OL. 181); ; over- 
ruled, 1. L.D. 57. | 


Gallup v. Northern Pacific Ry. Co. (un. ; 


published) ; overruled so far as .in 
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Gariss v. Borin (21 LD, 542) (See 39 


LL.D. 162, 225). 
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ruled, 5 1.D. 158. 
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fied, 48 L.D. 229. 


Gates v. California and Oregon RR. 


Co. ae 150) ; overruled, 1 L.D. 
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ruled, 24 L.D. 81. 
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- Gleason v. Pent (14 L.D. 3753. 
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go far as in conflict, 59 I. D. 416, 422. 
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ruled so far as in conflict, 4 L.D. 580. 
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L.D, 557).; modified, 87 L.D. 250,00 
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tinguished, 55 ID. 580.- _ 
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| Goway + v. Gilbert (19 LD. 1); : over- 


ruled, 26 LD. 453. 
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Co. (22, L.D. 624) ; modified, Sada LD. 
191. 
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. ruled, 25 L.D. 495. : 
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LD. 151) ; modified, 30 L.D. 310. 
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236) ; modified, 19 L.D. Bod. . 
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(1958) ; overruled, Beard Oil: Com- 
pany, 1 IBLA 42; 77 ID. 166 (1970). 
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| overruled, 41 LD. 505. “a 
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overruled, 29 L-D. 59. | 

Hardee, D. ©. (7 L.D, 1); overruled so 
‘far .as.in conflict, 29 L.D. 698. . 

Hardee v. United States (8 L.D. 391; 
16 L.D. 499); overruled so far as in 
conflict, 29 L.D. 698. a 

Hardin, James A. (10 L.D. 313) i te 
voked, 14 L.D. 238. 

Harris, James G.' (28 LL.D, 90) 5 ; over- 

ruled, 89.L.D. 93. . - | 

Harrison, Luther (4 L.D. 179) ; 
ruled, 17 L.D. 216: 

Harrison, W. R. (19 L-D. eee) ; Over- 
ruled, 83 L.D. 589. — 

Hart v. Cox (42 L.D. 592) : vacated, 
260 U.S. 427 (See 49 L.D. 418). 


eee . 


: | Hastings and Dakota Ry. © oe 
Goodale ». Olney (12 L.D. 324); dis-| y. Co. v. Chris 


tenson ef al, (22 L.D. 257) } ; Over- — 
ruled, 28 L.D. 572. | | 
Hausman, Peter A. C. (37 L.D.. oo) 
modified, 48 L.D, 629.. ? 
Hayden v. Jamison (24 L.D. 408) : ya- 
cated, 26 L.D. 878. 
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Haynes v. Smith (50 L.D. 208) ; ; over-|. 
~ puled so far.as in. conflict, 54 ID. 150. |. 


Heilman vw. Syverson (15 L.D. 184) ; om 
| Hollensteiner, Walter (38 ips B19) ; : 


overruled, 23 L.D. 119. 


“Heinzman et al, v. Letroadec’s Heirs i“ 


at. (28 LD. 497) ; voverruled, 88 LD. 
| 253. 


| Heirs of Davis (40 1. 518) over- 


ruled, 46 L.D. 110. 


Heirs of Mulnix, Philip: (38 L.D. 881) ;| 


~ overruled, 43 L.D. 582. . 


*Heirs of Stevenson v. Cunningham 
(32 L.D, 650) ; overruled so far as in 


‘conflict, ‘41 LD. 119 (See 43 ‘LD. 
~ 496), G 


Heirs of. Talkington V. “Hempfiing - (2 | | 
| Howell, John HH. (24 LD. 85); over- 


LL.D. 46); ‘overruled, 14 L.D. 200... 
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“(25 L.D. 232) ; overruled, 38 L.D. 253. 
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overruled, 48 L,D, 246. ge 
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- overruled, 25. LD. 113. : 
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fied, 5 L.D, 256. 


‘Hildreth, Henry (45 L.D. 464); ve |, 
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cated, 46 LD. 17. 


‘Hindman, Ada I, (42 L.D. 327) ; va- | 


cated in part, 43 L.D. 191. 


-Hoglund, Svan (42 L.D. 405) ; ; vacated, 


43 L.D. 538. sat 
- Holbeck, Halvor F., A~30876 (Decem- 


ber 2, 1965) ; overruled, 79. 1D. mele 


(1972). — 
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overruled, 29 L.D. 166. 


ir Holland,. G. W. (6 LD. 20) ; : overs es |r 


‘SLD. 639 ; 12 L.D. 436. 
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cided April 26, 1934 5. overruled in 
part, 55 I. D. 221, ; 


overruled, 47 L.D. 260. 
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(28 L.D. 6); overruled, 28 LD. 126. 
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LD. 162, 225). 
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Howell L.. C. (29 L.D. pea (See 39 L.D. 
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Hull et al. v, ‘Ingle (24 LD: 214) ; _over- 


_- ruled, 30 LD, 258. 
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Humble Oil & Refining Co. (64 I. D. 5 > 
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} Hunter, Charles H. (60 LD. 395) ; dis- 


tinguished, 63 I.D. 65. 
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. ruled, 62 I.D. 12. 
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LD. 818) ; overruled, 28 L.D. 95. — 
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 tenden (50 L.D. 262); overruled so 
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ruled, 141, D. 429, 
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(50 LD. 639) ; overruled SO far as in | 
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. February 1, 1939, unreported ; ‘over- 
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| Lockwood, Franeis A. (20 L.D. 361) ; : 
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$14; 386 L.D. 199. 


| fied, 9 L.D, 157. 
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ruled SO far. as in condlict, 51 LD. 291, 


“Luey 'B. ‘Hussey Lode (5° LD. 93) > 


- overruled, 25 L.D, 495. _ 

een Jeanette L. et al. (61 L Dp. 108) ; ; 
_ distinguished by Richfteld Oil Corp., i 
T1 LD. 248 (1964). 


“Luton, James W. (34 L. D. 468) ; pee 


; ruled so far as. in | conflict, 35 L.D. 
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188) ; overruled in part, 43 Li D. 110. 


Maney,. John J. (35: L.D. 250) 5 modi-} 


= fied, 48 LL.D. 153. 
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LD. 487) ; vacated, 19 L:D. 48. 
Maughan, George W. (1 L.D. 25) ; over- 
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sistency, 56 LD. 73. e 
McCornick, Williams is. (4 7D: 661, 
666) ; vacated, 43 LD. 429. — 
*“McCraney v. Heirs of Hayes (38 L.D. 
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41 L.D. 119 (See 48 L.D. 196). 
McDonald, Rly.. (34 L.D, a; 
‘ruled, 87.L.D.285. | 
*MeDonogh School Fund a L. D. 
878); overruled, 20 L.D. 616 ( See 
35 LD. 399). 


over- | 


McFadden et al. v. Mountain ibe Min- 


- ing and Milling Co. (26 L.D. SO) H 
vaeated, 27 L.D. 358. 

MeGee, Bdward D. (LT LD. 285) ; over: 
ruled, 29 L.D. 166. | 

MecGrann, Owen (5 L.D. a overruled 
24£L.D. 502, 

MeGregor, Carl (37. L.D. 693) ; 
.Tuled, 88 L.D. 148, — 

McHarry. v. Stewart (9 Z.D, 344) ; ; 
criticized and distinguished, 56 I. LD. 
$40, 


over- | 


‘McKernan: ». Batley as LD. 368) a 


overruled, 17 L.D, 494, 
*McKittrick Oil Co. v, Southern Pacific 
RR, Co. (37 L. D. 243); overruled 
sO far as in conflict, 40 LD. 528 (See 
“42 E.D. 317). 
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McMiken, Herbert et a7. (10 LD. 97); 


11 LD. 96); distinguished, 58 1.D.| 
; Monster Lode (35 L.D. 498) ; overruled. 
MeN amara et at. v. State of California : 7 
Moore, Charles H. (16 L.D. 204) ; iia 

MecPeek v. Sullivan et al. (25 L.D. 281) ; +: - 


257, 260. 
(17 L.D. 296) ; overruled, 22 L.D. 666. 


, overruled, 36 L.D..26. 


—*Mee V. Hughart et al. (23 LD. 455) ; | 
Morgan, Henry 8. e¢ al. (65 LD. 369) ; 4 


-vaeated, 28 L.D. 209. In effect rein- 
stated, 44 L.D. 414, ART, 46 L.D. 484; 
. 48 L.D. 195, 346, 348; 49. L.D. 660. 


Meeboer v. Heirs. of Schut (35 LL.D. 


835) 5 overruled so far as in conflict, 
AL L.D. 119 (See 43 L.D. 196). 


119); overruled, 35 L.D. 649. - 


er Meyer v. Brown (15 L.D. 307) (See 39 } - : 
| | | Morrow et at. v. State of Oregon et al. ; 


LD. .162, 225). 


Meyer, Peter (6 L.D. 639) ; - modifiea, 12 
7 Moses, Zelmer R. (36 L.D. 478); over- 
Midland Oilfields - Co, (50. LD. 620) ; | 
| Mountain Chief Nos. 8 and 9 Lode 


LD. 436. 


overruled so far as in conflict, BAT. D. 
871. | nies 

Mikesell, ‘Henry D. “A-24412 (Mar. 11, 
1946) ; : rehearing. demed (June 20, 
-.1946), overruled to extent inconsist- 
-ent, 70 I.D. 149 (1963). 


Miller, D.. (60 LD. 161) ; : overruled in 


part, 62 ID: 210. 

- Miller,. Duncan, '‘A-29760 (Sept, 48, 
1963), overruled, 79 I.D. 416 (1972). 

Miller, Duncan, A-30742 (December 2. 

; 1966), overruled, 19 LD. 416 (1972). 
Miller, Duncan, A~-30722 (April 14, 
1967), overruled, %9 LD. 416. (1972). 

Miller, Hdwin: J. 8 L.D. 411) ; over- 
Tuled, 43 L.D. 181. 


Miller 9,. Sebastian (19 L.D. 288) ; over- - 


ruled, 26 L.D. 448, 


Milner and North Side. RR. Co. (36 " 
| ‘Myll, Clifton O., 71 I.D. 458. (1964) ; as 


. LD. 488) : overruled, 40 L.D. 187. 


Milton et al. v. Lamb (22 L.D. 339) 5 a 


‘overruled, 25 L.D. 550. 

‘Milwaukee, Lake ‘Shore anid Western 
Ry. Co. (12 L.D. 79) ; overruled, 29 
L.D. 112. | 


| Miner v. Mariott et. al. (2 LD. 708) ; :| 


modified, 28 LL. D. 2A, 

Minnesota and Ontario Bridge Com- 
pany (30 L.D. 77); : no longer 20k 
lowed, 50L.D. 359. 


*Mitchell 2. Brown GB L.D. 65) ; over- 
ruled, 41 L.D. 396 (‘See 48 L.D. 520).! 


AND ‘MODIFIED CASES 


‘Naughton, 


Monitor Lode (18 L. D. e083) overruled, 7 
25 L.D. 495. . 


so far as in conflict, 55 I. D. 848. 


ruled, 27 L. D. 482. 
Morgan, v. Craig (10 0.1.0. 284) ; ; over, 
‘ruled, 5 L.D. 308. 7 


overruled to extent. inconsistent, a 
LD. 22 (1964). ou | 
Morgan v. Rowland (37 L.D. 90) ; overs 
ruled, 37 L.D. 618. 


Moritz ». Hinz (36 LD. 450) vacated, . 
7 Mercer v, Buford Townsite (35. L.D.} ® os 
| Morrison, Charles S, 


87 L.D. 882. 7 
(36 L.D, 0), : 
miodified, 86 L.D. 319. | 


(32 L.D. 54) ; modified, 33 L.D. 101. 
ruled, 44 LD, 570. 


‘Claims (386 L.D. 100) ; overruled in. 
part, 36 L.D. 551. cans 4 
Mountain: Fuel Supply Company, ne 
31053 (December 19, 1969), overruled, 
9 L.D. 416 (1972). 
Mt. Whitney Military Reservation (40 | 
L.D. 815) (See 43 L.D. 33). eS 


Muller, Ernest (46 LD. 248) ; “over 


- ruled, 48 L.D. 168. 
Muller, Esberne K. (39 LD. 72)°5 modi- 
fied, 39 L.D. 360. | 


Mulnix, Philip, Heirs of (38 LD. 331) 3 . 


loverruled, 43 L.D. 582. 
Munsey, Glenn, Harnest Scott and Ar- . 
nold Scott v. Smitty Baker Coal Com-. 
pany, Inc., 1 IBMA 144, 162_ (Aug. 8, 
1972), 79 I.D. 501, 509, distinguished, | 
— 80 LD. 251 (1973). v4 


| supplemented, 71 I.D. 486 (1964), 1 va= 
‘ated, 72 1.D. 536 (1965). 


National Livestock Company and Zack 


Cox, I.G.D. 55 (1988), is overruled, 
United States v. Maher, Charles. e¢ 
aL, 5 IBLA 209, 79 I.D. 109 (1972). 
Harold J., 3 IBLA 237, 78° 
. LD. 800 (1971) ; Schweite, Helena M., 

—=©14 IBLA 305. (Feb. 1, 1974) is dis- 


. tinguished by Kristeen J. Burke, Joe —_ 


_N. Melovedoff, Victor Melovedotf, 20 ; 
IBLA 162 (May 5, 1975). | 
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WN ebraska, State of (18 L. D. 124) ; -over- 
- ruled, 28 1.D. 858. 

- Nebraska, Sta 

O.L.L, 647) 3 overruled, 26 L.D. 128. 


Newbanks v. ‘Thompson (22 L.D. 490) ; : 
_ overruled, 29 L.D. 108. “ | 
-Newlon, Robert ©. (44 L.D. 421) ; ‘over- 
ruled so far as in conflict, 43 ‘LD. 
B64... | 


New Mexico, ‘State of (46° L:D. 217 yet 
| Olson v. Traver et al. 


overruled, 48 L.D. 98. 


‘New Mexico, State of. (49 L.D. 814) |e 


overruled, 54 I.D, 159. 


Newton, Walter (22 L. D. 822) ; : modi- 


fied, 25 L.D. 188. _ 
‘New York Lode and Mill Site (5 L.D. 
B18). ; overruled, 27 L.D. 373. 


*Nickel, John R. (9 L.D. 388); over-| 
*Opinion of Acting ‘Solicitor, July 30, 


ruled, 41.I.D. 129 (See 42 L.D. 313). 
Northern Pacific. R.R. Co. (20 L.D. 


- 191) ; modified, 22 L.D, 234; overruled } 


so far as in conflict, 29 L.D. 550. 
*Northern Pacific R.R. Co. (21.L.D. 412, 
23 L.D. 204: ; 95 L.D. 501) ; overruled, 


 §3.1.D, 242 (See 26 L.D. 265; -83 L.D. 


426; 44 L.D. 218; 117 U.S, 485). 


, Northern Pacific R.R. Co. v. Bowman | | 3 
‘Opinion of Associate Solicitor, M-86512 : 


(7 L.D. 238) ; modified, ‘18 L.D, 224. 


Northern Pacific. R.R. Co. v- Burns (6) | 


L.D. 21); ‘overruled, 20 L.D. 191, 
Northern Pacific R.R. Co. v. Loomis 
(21 L.D. 395) ; overruled, 27 L.D. 464, 


Northern Pavific R.R. Co. v. Marshall : 
‘Opinion of © Secretary, 


_ et al, (17. L.D. 545) ; : overruled, 28 
L.D. 174, ome 


Northern Pacific R.R. Oo. v. “Miller (7 
L.D. 100) ; overruled SO far as in con- 


 . flict, 16, L.D. 229. 
Novthern Pacific RR. Co. v. | Sherwood 


(28 L.D. 126) ; overruled so far. as in 


— eonfliet, 29 1.D.550. 
Northern’ Pacific: R.R.: -Co.: ». Symions 


(22 L.D. 686) overruled, 28 L.D. 95. - 


‘Northern Pacifie R.R. Co. v. Urquhart ) 
“Opinion of Solicitor, J une 15, 1934 (64 


«(8 L.D: 365); overruléd, 28 L.D.- 126. 


Northern’ Pacific R.R:. Co.:v. Walters | 
-e€ al: (18 L.D. 280); overruled. So far os 
2% Opinion of Solicitor, Oct. 95, “1984, 55 


7 as in conflict; 49 L.D. 3oL. 


Northern Pacific R.R. Co. v. aoe (8) 


LD. 58) ; overruled, 12 LD. 127... 


State of v. Dorrington (2) 
Ludi, © | Nunez, Roman ©. and Serapio (56 LD, . 
Neilsen v. Central Pacific R.R. Co. e¢.al. | 
(26 L.D. 252).; modified, 80 L.D, 216.) ae 
Nyman v. St. Paul, “Minneapolis, aud = 
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‘Northern Pactfie Ry. Co. (48 LD. 
573); overruled so far as in conflict, 


51 L.D. 196 (See 52 L.D. 58), 


363) ; ‘overruled ‘So far ‘as in conflict, | 
57 I.D. 213. 


_ Manitoba Ry. Co. 6 L.D. 396) ; over-— 


ihe _ ruled, 6L.D. 750. 


| eeoatei, ‘Thomas’ J. (28 LD. 214) 


overruled, 35 L.D. 411. 
(26 TL. D. 350, . 
628) ; overruled so far as in conflict, 
29 LD. 480 ; 30 L.D. 882. | 


Opinion AAG: (35 L.D. 277) ; vacated, 


86 L.D. 342. 


Opinion of Acting Solicitor, June 6, 
.. 1941 ; overruled SO far as inconsistent, 


60 LD. 383. - 


1942 ; ‘overruled so far as in conflict, 
58 LD. 331 (See: 5 LD 846, 350). 
Opinion of Associate Solicitor, Oct. 29, - 
(1947 (M-34999) ; ; distinguished, 68 

I.D. 488 (1961). " 3 


Opinion of Associate Solicitor, M-36463, 7 


64 L.D. 351 (1957) ; overruled, 741. D. ; 
165 (1567). - 


(July 29, 1958) ; “overruled ‘to extent - 
inconsistent, 70 1.D. 159. . | 
Opinion of Chief Counsel, J uly 1, 1914 
(48 L.D. 839) ; explained, 681 LD. a2 
(1961). a 
1B LD. 147 
(1968) ; vacated, 76. LD. 69 (1969). 
Opinion of Solicitor, October ol, 1917 
_ (D-40462) 5 overruled so far as incon- 
- gistent, 58 I.D. 85, 92, 96. 


: Opinion of Solicitor, February 7, ‘1919, 


(D-44083) + overruled, November 4, 
1921. (M-6397) (‘See 58 L. D. 158, 160). 


“Opinion of ‘Solicitor, August 8, 1983" 


‘(M-27499) ; : ‘overruled 's SO far as in 
_ conflict, 54 I.D. 402. . | 

LD. 547) ; overruled in part, Febru- 
ary 11, 1957 ( M-36410). 


 LD., 14, overruled sO. far, as incon: , 
_ sistent, roe LD. 48. (1970). | 


TABLE 


Opinion of Solicitor, May g, 1940 (BT 


LD. 124) ; : overruled | ‘in part, 58 1 D. : 


562, ‘567. 


Opinion ‘of Solicitor, August 31, 1948 [i 


~ (M=33188) ; eI Aenea nen 58 ‘TD. 


726, 729. 


Opinion of ‘Solicitor, May 2; 1944. (58), 

“LD. 680) ; distinguished, 64 I:D. 141. - 
Opinion of Solicitor, Oct: 22, (1947 (M- : 
433, : 


84999) ; ‘distinguished, 68 rt D. 
(1961). 


- Opinion of Solicitor, March 28, 1949 
(M-~-35093) ; overruled in 1 part, 64 I. D. Ne | 
| Oregon Central Military Wagon Road 


-70. 
| Opinion of Solicitor, 60 I. D. 486. (1950) ; 4 


will not be: followed to the extent that |: 


it conflicts with these views, 72 L D. 
92 (1965). | ca 

| Opinion of Solicitor, M-36051 (ocean. | 
ber 7, 1950), modified; .Solicitor’s 
Opinion, M—36868, 79 I.D. 513 (1972). 
é Gitnion of Solicitor,. Jan. 19, 1956 (M- 


36378) ; overruled to extent : inconsist- 


ent, 64 I.D. 57. 


Opinion of. Solicitor, June. 4, 1957 (M- | 
| overruled in part, 65 1.D. 316. | 7 
Papina v. Alderson (L B.L.P. 91) ; oo 
. ‘modified, 5 L.D. 256. : 
| Patterson, Charles BH. (38 LL.D. 


36448) ; 


| Opinion of Solicitor, July 9, 1957: (M- 


36442) ; withdrawn and superseded, 

65 1.D. 886, 388. 

7 Opinion of Solicitor, Oct. 80, 1957, ‘e 
LD. 393 (M-36429) ; no longer fol- 

— lowed, 67 I.D. 366 (1960). 

Opinion of Solicitor, 64 1.D. 351 (1957 ): 


overruled, | | M-86706, Th LD. 165 


“(1967 ye 


Opinion of eee 64 LD. 435 (1987) ; : 
Pecos: Irrigation and Improvemeiit Co, 


will not not ‘be followed to. the extent 
“that it conflicts with these, views M— 


36456 (Supp.) (Feb. 18, 1968); 76 


“ED. 14 (1969). 


Opinion of Solicitor, J uly 29, 1958 (M- | ge 
| Perry v. Central Pacific RR. Co. (39 


36512) ; ‘overruled to extent inconsist- 
ent, 70 -1.D- 159. (1963) .- | 


- Opinion of Solicitor, Oct. 27, 1958 (M-| | 
‘Phebus, . Clayton (48 LD. 128) ; 5 overs 
Opinion of Solicitor, July 20, 1959 - (M- | 


-36531) ; overruled, 69 I.D. 110 (1962). 


.86531,. Supp.) ; overruled, 69 I. D. 0 
(1962). 
Opinion of Solicitor, 68: I. D. 433 (1081) + 


distinguished and limited, 72 I. D. ae a 


: (1965) . 
: Opinion of Solicitor, M-86767 (Nov. 1, 


1967) (supplementing, M-36599), 69 


LI D. 195 (1962). 
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nes Solicitor, M-36735 (Jan. Ces 


1968), is reversed and withdrawn, Re- 
location of Flathead Irrigation Proj-. 
ect’s Kerr Substation and Switchyard, 
M-86735 (Supp.), 83 LD. 346 (1976). 


7 Opinions of Solicitor, ‘September 15, < 
1914, and ‘February’ 2 1945 ; ‘over- 


ruled, “September 9, 1919 (D~43085, 
May. Caramony) (See 58 Lb. 149, | 
~ 154-156). “e | 
Oregon and California B.R. Co. v. ‘Puck- 
ett o L.D. 168); : modified, 53 LD. 
264. | | 


Go. v. Hart (17 L.D- a overruled, 
18 L.D. 5438... | 


Owens et al. v. State of California (22 


LD. pads 3 overruled, 38 LD. 253. 


Pace ». Carstarphen et al, (50 L.D. 


369) ; distinguished, 61 I.D.-459, 


Pacific Slope Lode (12 L.D. 686) 3 over- ; 


ruled so far asin conflict, 25 L.D. 518.. 
Page, Ralph, 8 TIBLA 435 (Dec. 22, 
1972), explained ; Sam Rosetti, 15. 
IBLA 288, 81 I.D. 251 (1974). 7 


| 260) : 
modified, 6 LD. 284, 624. = a 
Paul Jarvis, ‘Ine., Appeal of (64. LD. 
285) ; distinguished, 64 I.D. 388. _ 
Paul Jones Lode (28 LD. 120) ; 3 ‘modi- 
fied, 31 LD. 359. _ 
Paul vo. Wiseman (21 L.D. 12); 7 over= — 
‘ruled, 27 L.D. 522, 


(15: LD. AT) ; overruled, 181 L.D. 168, . 

268. | 3 

Pennock, Belle L. (4, L.D. (315) 5 : 
cated, 43 L.D. 66. cs 


‘L.D.5) 4 overruled | SO far as in con- 
flict, 47 L.D. 304. | 


ruled so far as in conflict, 50 L.D.- 
281; overruled to’ extent inconsistent, a 
70 LD. 159. 


Phelps, W. DL. (8 C.L.0. . 189) § s overruled, ae 


2 LL.D. 854. 


Phillips, ‘Alonzo: (2 LD: 321) ; : over- 


ruled, 15 L.D. 424, | 
‘Phillips: we Breazeale’ Ss ‘Heirs as. LD. 


' OTS) ; overruled; 39 LD: 93. 
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| Phillips, Cecil. H., A~80851 (November 


“16, -1967),. overruled, 79 ID. 416). 
(1972). ue 
Phillips, Vance W.. 14 IBLA 79 (Dee. 


“11, 1973) is modified by Vance W. 


| Phillips and Aelisa A. Burnham, 19. 
_  IBLA 211 (Mar. 21, 1975). 


Pieper, Agnes ©, (85 L.D. 459) ; ; over- 
ruled, 43 L.D. 374, 
Pierce, Lewis W. (18 L.D. 328); v 
gated, 58 LD, 447; overruled so ae as 
in conflict, 59 I. D. 416, 442. 
Pietkiewicz et al. v. Richmond (29 L.D. 
195) ; overruled, 37 L.D. 145 _ | 
Pike’s Peak Lode (16 L.D, 200) ; over- 
“'yuled in part, 20 L.D. 204. 

Pike’s Peak.Lode (14 L.D. 47); over- 

ruled, 26 LD. 204, | 

Popple, James (12 L.D. 438) ; overruled, 

AB -L.D..588, 

Powell, D. C. (6 L.D, 302) ; : modified, 

15 LD. ATT. 
Prange, | Christ. ©. and William C. 
Braasch (48 L.D. 488) ; overruled so 
far as in conflict, 60. I.D. 417, 419. 
Premo, George (9 L.D, 70) (See 39 I.D. 
162, 225)... 

Prescott, Henrietta P. (46 LL.D. 486) ; 
_overruled, b1 L.D. 287. 

Pringle, Wesley (18 L.D. 519); over- 
ruled, .29.L.D. 599. 

Provensal, Vietor H. (30. L.D. 616) ; 
overruled, 35 L.D. 399. 

Prue, Widow of Emanuel (6 L.D. me : 
vacated, 33.L,.D. 409. 

Pugh, F. M.. e€ ai. (14 LL.D. -274); 
effect vacated, 232 U.S. 452. 

Puyallup Allotment (20.L.D. 157) ; mod- 
ified, 29 L.D. 628. 


Ramsey, George L., Heirs of Edwin C. 
-Philbrick (A-16060), August 6, 1981, 
unreported ; recalled and vacated, 58 

LD. 272, 275, 290. 

- Raucho. Alisal (1 L.D. 178) ; overruled, 

+5 LD. 320. . 

Ranger Fuel Garporiidn 2 IBMA 163 
(July 17, 1973), 80 I.D. 708; Set aside 
by: Memorandum: Opinion and Order 
Upon Reconsideration in Ranger Fuel 


_ Corporation, 2 IBMA 186 (September | 


‘5, 1973), 80 LD. 604. 


Rankin, James D. ef al. (7 LD. 411) 5 | 


overruled, 35 L, D. a2. 


Rankin, John M. (20. L.D. gee ; re- 
versed, 21L.D. 404 : 
Rayburn, Ethel Cowgill, ‘A-28866 ( en 
6, 1962) is modified by T. T. Cowgill, 
et al, 19 IBLA 274 (Apr. 7, 1975). 
Rebel Lode (12 L.D. Ps overruled, 20 
L.D, 204; 48 L.D. 5238. : , 
*Reed v. Buffington (7 LD. 154); over-— 
: ruled, 8 L.D. 110 (See 9 L.D. 360). 
Regione v. Rosseler (40. LD. 98) ; va- 
eated, 40 L.D. 420. | 
Reid, Bettie H., Lucille H. Pipkin (61 
LD. 1); overruled, 61 I.D. 355.. 
Reliable Coal Corp., 1 IBMA 50, 78 I.D. 
199 (1971), distinguished, . Zeigler : 
Coal Corporation, 1 IBMA 71, 78 I.D. 
362 (1971). : 
Relocation of Flathead Irrigation Proj- 
' ect’s Kerr Substation and Switch-. 
yard, M-36735 (Jan. 31, 1968) ; iy re- 
versed and withdrawn, M-—36735 — 
-(Supp.), 83 I.D. 346 (1976), 

Rialto No. 2 Placer Mining Claim (34 
L.D. 44); overruled, 37.L.D. 250. 
Rice Town Site (1 L.D. 556!) ; modified, 

. § LD. 256. 

Rio Verde Canal Co. (26 L.D. 3st) - 
vaeated, 27 L.D. 421. . 

Roberts v. Oregon Central ‘Military 
Road Co: (19 L.D. 591) ; ; overruled, 
31 L.D. 174. 

Robinson, Stella G. (12 L.D. 443) -over= | 
ruled, 13 L.D. 1. | 

ol qee v. Atlantic & ‘Pacific R. R. Co. 
(6 L.D..565) ; overruled ‘so far. as in. 

_ eonflict, 8 L.D. 165. | : 

Rogers, Fred B. (47 L.D. ue ); vacated, 
- 53 I.D. 649.. 

Rogers, Horace B. (10 LD. 29) ; over- 
ruled, 14 LL.D. 321. 7 

*Rogers v. Lukens (6 L.D. 111) +0 over- 

ruled, 8 L.D. 110 (See 9°L.D. 360). 

Romero v. Widow of Knox (48 L.D.~ 


_. 82).3 overruled so far as in cous 


49 LD. 244. : 
Roth, Gottlieb, (50 L.D. 196) ; modified, 
50 L.D. 197. 


Rough Rider .and Other Lode Claims 


(41 L.D. 242, a vacated, 42 LL.D. 
«BSA. 


St. Clair, Frank. (52 L.D.. 597) ; ; modi- 


~« fied, 53 ID. 194. 


a Serrano — . Southern Pacific RR. Co. 
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*St. Paul, Minneapolis and Manitoba 


.. Ry. Co.. (8 L.D. 255); modified, 13 

«LD. 354 (See82L.D.21), 

St. Paul, Minneapolis and Manitoba Ry. 
Co. v, Fogelberg (29 LD. 2911); -va- 
cated, 30 LD. 191, | 


St. Paul, Minneapolis and Manitoba Ry.: 


Co. v. Hagen (20 LD. 249); over- 
ruled, 25 L.D. 86. 
salsberry, Carroll : (17 L.D. 170) ; “over- 
- ruled, 39 L.D. 93. 


Sangre de Cristo and Maxwell Land: 


Grants (46 L.D. 301) ; modified, 48 
L.D, 8&8. 
Santa Fe Pacific R.R: Co. v. Peterson 
6 (89 L.D. 442) ; : overruled, 41 L.D. 383. 
Satisfaction Extension Mill Site (14 
TAD. 173) (See 32 L.D.128). | 
. ae Henry P. (2L.D. 88) ; modified, 
- 6 L:D. 797 (See 37 L.D. 380). . 
: Schweite, Helena M., 14 IBLA 305 (Feb. 


1, 1974); Naughton, Harold J, 3} 


IBLA 237, 78. LD. 300 (1971) is dis- 
tinguished by Kristeen J. Burke, Joe. 
_. N. Melovedoff, Victor Melovedoff, 20 
 . TBLA 162 (May 5, 1975). | 
Schweitzer v. Hilliard et at. (19 L.D. 


(294); overruled So far as in conflict, a 


26 L.D. 639." 


(6 C.L0. -98)-; overruled, 1 L.D. 380. 


. Serry, John J. (27 L.D. 380) ; overruled | 


go far as in ‘conflict, 59 LD. 416, 422, 
Shale Oil Company (See 55 ILD. 287). 
‘Shanley v. Moran (1 L.D. 162) ; 5 over- 
ruled, 15 L.D. 424. 


‘Shillander, H. E., A-30279 (January 26, ‘ 


1965), svetraled. 79 LD. 416 (1972). 
Shineberger, Joseph (8. L.D. a over- 
ruled, 9 L.D. 202. 


- Silver Queen Lode _ L.D:. 188) ; ove 


ruled, 57 1.D. 63. | 


Simpson, Lawrence W:. (35 LD, 399, 


609) ; modified, 36 L.D. 205. 

-Sipchen v. Ross (1 L.D, sei: modified, 
4 L.D. 152. 

Smead v.. Southern Pacific R.R. Co. (21 

LD, 482) ; vacated, 29 L.D. 135. 
Snook, Noah A. ef @l.. (41 L.D.: 428) ; ; 

overruled so far as in conflict, 43 L. D. 

364. . 


“ Sorli @. Bene! ‘(40 LD. 250); overruled, | 


a2 L.D. 557. 
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‘Southern Pacific: R.R.. Co. 


| Southern 





South Dakota Mining Co. v. McDonald, 


30 L.D. 357 (1906), distinguished, 28 
- IBLA. 187,83 LD. 609 (1976). . 
(15. L.D. 
460) ; reversed, 18 L.D. 275. 
Pacific R.R. Co. 
281).; recalled, 32 L.D. 51. 
Southern Pacific R.R. Co. (33 L.D. 89) 5. 
recalled, 33 L.D. 528. 

Southern Pacific R.R. Co. v. Bruns (31 | 
L.D. 272) ; vacated, 87 L.D. 243. | 
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DECISIONS: OF THE | 
| DEPARTMENT OF THE INTERIOR | 


E ‘sovrunian PACIFIC TRANSPORTATION CO, JAY! R FOGAL, i 


LLOYD iD HAYES, 


28 IBLA 232 


Decided Ja anary 9, 1 9 6 


ae om, F a rejection. of. an 


| application for. patent to public. land 
pur suant to the Transportation Act of 


1940." 
"Reversed and remanded. 


= 1. Railroad. Grant Lands” 


i Liéesl title, ‘although not record: title, to" 
granted. lands: -passes:to'a railroad under” - 
a railroad land. ‘grant . act. upon the filing 
of:a, map of definite. location :of. the rail- 
“a road.2 and such title. is subject to. divesti- 
ture by adverse possessioii, wider state 
laws prior to the’ issuance of = to. the’ 


eT auted lands. 


a Railroad. Grant Lands. a . 


“Where land within the primary. limits of 
a vailroad | land grant is” excluded or res 


| served | by the terms of the granting act, 


- - the ‘adverse’ possessiow” of one who asserts 
-  onty. that he has satisfied the statute of 

; limitations of a particular State will not 
divest: the. United States of its title or in- 
vest the adverse ‘possessor with any ee 


. est i in the land. 


. oe Railroad. Grant Lands 


: Where land within the pr imary- ‘limits of : 
- a-Tailroad- land grant is not excluded. OF. 


INTERVENOR | 


“Peserved by ‘the terms of fhe’ er anting eee ; 
the statute - -operates to vest titlé in the — 


‘tailroad at the time the railredd quali- 
. fies to-receive it. Tt. is a grant in-pr aesenti, 
regardless of whether the: United. States 
’. bas issued its patent or. certificate. . a 


4, Mineral Lands: / Genorall; Rail 
road. Grant. Lands” | : 


Lands known fa henner ae cues. 
(except for coal or iron) ‘at: the ‘time: of a” 
definite location of B. railroad. are eX+ >: 


cluded from the grant of place lands to 


the railroad even though ‘tie ae) may i 
‘later lose. their mineral char acter. | 


5. Mineral Lands: Determiziation’ of 


Char acter. of—Railroad . Grant, ‘Lands : a 


Theperiod. for: deterniination: by: the: De-- a 
partment: of the. Interior, whether public - 
eo. Jand, included. within the primary limits: - 

of.a legislative grant-in-aid of the con- 
struction . of. a. railroad which excepts. : 

mineral land is mineral in character’ oe 
tends tothe ‘time of issuance of patent =o 


to. ther ailroad: company. 


6. “Act of Sept. 18, 1940 Y (Transporta- es 
tion Act of 1940, 49 U.S.C. §65(b) _ 
(1970) ) —Conveyances: = 
Railroad. .Grant- ‘Tands—Words, as 


Phrases 


Where the. purchaser from. the railroad ; - 
of unpatented land believed: at: the time Sas 


of his purchase that the:land: was min- 


- 88 LD. No. 1 


Generally— ‘7 


9 a DECISIONS 


| eral, and. Time was een evidence. of 

or if-conditions | 
‘were such that the purchaser should have . 

. known then that. the land was excepted.” 
- from the grant to the railroad, he wasnot _ 
a purchaser in-good faith within the “ine 

-- nocent purchaser” proviso of section 821 


| INTERIOR BOARD OF LAND 


its mineral character,. 


(b) of the Tr ansportation Act of 1940. 


_ % Mineral Lands: Determination at ce 
Character of Railroad Grant Lands—* 


~ -Bules of Practice: Hearings | Vite 


c When. the Department of the Interior © 
: finds that. ‘public land within the place 


. limits of a legislative grant-in-aid of the 
construction of a railroad was mineral in 


of mineral character, whereupon the 


company has the. burden of. establishing. ) 


nonmineral character by a preponderance 
of the evidence. : 


, | 8. ‘Trespass: : encialty” 


7 ‘Where timber on Federal land: is s cut for « 
commercial purposes by one who knows 
that no patent has issued and who oc 
cupies: the land either asa mining claim- 
ant. Or as one who is engaged in attempt- ) 
_ing'to defeat the: interests.of third par-_ 
ties: by adverse possession, the taking of 
rs the timber constitutes a willful trespass 
_ -vagainst the interests of. the United States. 
“s If the. taking occurs: after ‘a, State court , 


has issued. its decree. quieting. title in the 


; | timber-taker against all third parties but © 
~ 4 Gt against the United States, the taking ; 
will nonetheless constitute a trespass if it 


vis: determined that legal. title had not 


| passed: from ‘the United States by ora 


tion of law. 


APPEARANCES: Ja ames ML ee Ir, 


Esq,, Sacramento, California, for ‘the: 
a Donald a Coulter, Esa, oe 


oF THE DEPARTMENT 


OF THE INTERIOR . ee ID. - 


Grants Pass, Oregon, ae the inter- 


venor. 


OPINION BY. dint, 


TIVE JUDGE STUEBING 


APPEALS : 
The Sauhot Pacihe ‘Transpor-_ 


tation Company, successor to the 
“Central Pacific Railroad Company 
of California, applied by its Selec- 
tion List No. 35 for a patent to 140. 
acres of land in the NEY, of sec- _ 
tion 15, 1.12 N., BR. 10 E., 


character and the railroad company chal- 

lenges | such finding a hearing should. be_ 
gr anted at. which. the Depar tment has-the 

| obligation of. making a prima. facie case 


M.D.M., 


for the benefit of Jay R. Fogal. The ’ ts 


application was filed pursuant to 


section 321(b) of the Transporta- 


tion Act of Sept. 18, 1940, 49. U.S.C. 

§ 65(b) (1970). - 
The land at issue Aerice was — 

subject to the operation of the Fed- 


7 eral grant of lands made available 
to the Central Pacific by the Act of 


July 1, 1862 (12 Stat. 489, as 
amended, by the Act of July 2, 1864 | 
(18 Stat. 356)). The Central Pa- . 


eilic. quitclaimed this and other land 


on Apr. 24, 1890, to Joseph R. 


Walker and Matthew H. Walker in — 


consideration of their payment of 
$725, thereby initiating: a chain of 


title which, through mesne convey- ~ 
ances, ultimately terminated with 
Alpine Gold Mining Company, the 7 
: last grantee of record, : 


‘In order to receive the waveutens: 


ous freight rates’ afforded. by the | 
| Transportation. Act of 1940, the Act - 
required the land grant railroads to 
release all unsatisfied: claims to. : 
“inter aa, 
claims to lands previously sold by 


grant lands, except, 


5 ey hs 7 ‘SOUTHERN PACIFIC! TRANSPORTATION: co., TAY: R.. FOGAL, oo an 


| LLOYD D, HAYES, INTERVENOR ae 
oS January 9, 1976 Fae cig poe 


“gach leeds to: an  ageant pur- 


= chaser for-value. Accordingly, when 


the railroad filed its release, it did- 
not release - its claim 1 to the: land — 
here at.issue. : 
 Overa period of many years eon 7 
| ~~ 1902 to the. 1930's numerous mining 

~ claims were located on the land by 

: persons who were strangers to the 


-. chain of title created by the sale 
from Central Pacific to the Walk- 


7 ers. These claims eventually blan- 


_keted the subject land. _ | 
~ -'To.compound the problem, there 


. | is yet. another chain. of title which : 
originated i in 1892 with a deed from 


2 oe Pablo Cortez in favor of Rob- 


ert. Hunt, There is no legitimate | 
basis: shown. for this chain of title, 
which is. comprised of 10: convey- 


-ances, and apparently terminated 


with the last. transfer. of record in | 


| 1929. 


In 1934 J ay RoE Fogal, a ose 
‘ : to both the chain of title from Cen- 
tral Pacific. and the chain of title” 
from Cortez, acquired the several. 
. unpatented mining claims which. 
blanketed the land. In. 1947 he ap-_ 
plied for patent to these. claims: 
under » the 1872 mining law. The 
: claims were examined on several oc- 
- ¢asions by two mineral examiners | 
of the Bureau of Land Management. 
who each recommended that contest 
"pr oceedings be: initiated to test the 
? validity of each of: the claims. Con: 
_. test: proceedings were brought and, » 


after a hearing, the Hearing ‘Ex: 


 aminer held ‘that all of the claims 
were null and void: ‘because-no qual: | 
_ ifying discovery of a valuable min- 


| eral deposit: haa eae tanae re fone 
the boundaries of any. of the eight = 
claims held by Fogal:.Fogal ap- 
pealed to the Director, Bureau of ~~ 
~, Land Management, who affirmed the 
Hearing ‘Examiner’s ‘decision on | 


June 16;.1959. A final appeal by 


Fogal. to the Secretary resulted in 
another. affirmation of the holding 
. that the claims are null and void | 


because of lack of discovery of a val- 


—uable. mineral deposit within the 
boundaries of any of the claims suf- 
; ficient: to warrant a pr udent man in 


the further expenditure of his labor 


and. means, with a reasonable pros- 


pect of success in developing a valu- 


able mine. United States v. J ay Be : 
Fogal,: A-28233 _ (May 10, 1960). 


Fogal did not seelt judicial. review — 


_of this decision, ‘which constituted zy 
e a final determination, . 7 


Apparently, however, Fogal_ re- 
mained i possession of the land, — 
made certain improvements thereon, ; 


and sold. commercial timber there-_ a 
from. In .1972 he brought suit in ~~ 


Superior Court of the State of Cal- 


ifornia in and for the. County of EI: ~ | 
Dorado, to quiet, title to the prop- 7 
erty, claiming ownership through. a 


adverse : possession in. compliance | 
with the California statute of lim- 


- itations. The Court’s. judgment in 
| that action held that: Fogal was.“the _ 
owner in fee simple. and entitled to 
the possession of” the described ._ 
land, and held farther that” the — 
“nheimed: defendants in that action, 
see those.claiming title under them, — 


“are without. any right, title, inter 


est, claim or estate whatsoever ***? 


: behalf. ' | 
Meanwhile, Tleya: D. ‘Hayes, ioe | 
tervelor herein, had’ allegedly been - 
negotiating with the. Alpine Gold 7 
- Mining’ Company, . the last: owner. 
~ | of recordin the chain of. title’ ema-- 
ae hating | 


is action: browght’ by” Fogal, 
that the: jtdgment specifically held st 


‘Ipine Gold Mining Company 3 _ 
: the appellants. This. Department has ~~ 


previously. examined the status ofan 
adverse possessor who had matured 
a limitation title to railroad:grant 
lands by: compliance. with the. ad- 
verse possession statutes-of the State : | 

in which such lands are situated.In 
-Lester, J. Hamel, 74. 1.D..125, 129 
(1967 ), it was noted that. ‘the Su- i 
-preme Court has held in'severalin- 

_ stances that title may: be’ acquired by = 
adverse possession to. Jands eranted a 
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oo Nonetheless the Goact ‘said, “This. 
, judgment does. not oreo any . 

~ elaim of the United States of Amer- : 
ica in and to said real property.” 
—_ Fogat v. Mont Eaton, e¢ al., No. 
20964 (Entered | July 13, 1972). The . 


- judg ment was dated July 7, 1972.- 


- Armed with his quiet title cts 
| Fogal then approached, ‘Southern | 
Pacific . “Transportation Company 


and prevailed 1 upon. it to file this ap- 
plication OF 


“from the. Central” Pacific 
Railroad Co.3 f “aid, according to 


Hayes, : the ‘Alpine | Gold: Mining | 


Company ‘eonveyed | ‘the ‘land to 


Hayes . by ‘quitélaim © “deed ‘dated 
July 12, 1972. We note that Al- : 
pine “Gold: Mining Comipariy was . 


a” par ty. ‘named--in the quiet title 
and 





that: 
| held no interest in the reer ‘We note 


: ‘further thai the: quitclaim from. ‘Al : 


pine: Gold» “Mining” Company ‘to 


- ‘Hayes’ was: ‘dated 5 days after: the 


| - judgment was: dated; and’ ae ‘day: be 
; fore the: judgment ° was filed and en- 


tered. We have no means ‘of knowing 7 
I whether the Tand > was then listed i in 
7 the notices of. lis pendens, nor have 
we analyzed the: effect. of these: con- 

oe siderations. on. the. respective posi- 
tions of the. par ties under. Califor- 


os pe law. Accordingly, we: ‘make. no 


DEPARTMENT 


patent ~ cone Fogal’s 


OF THE INTERIOR. 


Gaidiotca: of the SEO and ted ee 
claims of Lloyd D. Hayes 
2 On ‘Feb. 24, 1975, the California e 
‘State Office of the Bureau of Land — 
Management held for rejection the: , 
application of Southern Pacific for 
the reason that Fogal was notin the. 
chain: of. title emanating fr om. the a 
Central Pacific Railroad Company, ety 
there having ‘been no. ‘conveyance lie 
from Alpine Gold Mining Company. 
to Fogal. The decision further held _ ~ 
— that Fogal’s title by adverse ‘posses- — 


sion is anew title, not based upon — 
the chain of title from the: railr oad, — 


: and that: a title acquired: by. adverse 
| possession does not qualify the 
holder: as an. innocent purchaser for: 


value, as’ contemplated: ey ‘the 


eee Acer Act of. 1940:° 


[1] Appellants: argue that: the de: : 
cision 1s In. error; that an- adverse 
possessor can, in law, acquire the in-.. 
terest or estate of a railroad’ (or of 


its gr antees) under a, land grant.in 
eae -of. construction, . while - the 
: United - States continues: to. ‘hold 
- leg al title. | 


Weare in pias agr feat Heth | 


to railroads i maid of construction of 
their lines, citing Toltee :-Ranch 
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a one v. ae “191. U Ss. 582° 
(1908) 3 Lowa. Railroad. Land. Oo. Var 
: Blumer, 206 U.S. 482. (1907, )3,Mis- 
_  SOUTE, Valley. Land Go. v. Wiese, 2.08 - 
~ U.S.,234-(1908).. While. none. of the a 
“ cited. Suprem 1e Court .cases involve 
~-elrcumstances, which. cor respond . in 
fear il aspects: with the circumstances. of 
this case, they are. nonetheless. per- 
- suasive that.a title acquired by ad-— 
verse possession of. railroad - grant 
statute, 
would qualify. the. holder: of such 
title just as effectively as though. he 
7 had. ‘acquired it’ through a lawful 
_ conveyance. - + ek “Hence, the stat- 


lands, . applicable . state 


ute - “of. limitations would. 


= Appellants - rebut this objection ef- 


- fectively, we think, by the following 
quotation. from. Williams v. . Suton, ind 
. 48 Cal. 65, 73 (1872): : 


oe [The new, title thug saequited is] | founded 


On: and. springs from .the- disseizen .. . 
The new title thus. acquired by. ‘the dis- 


_ Seizor must of necessity: correspond with 

: ‘that [title] on which ‘the disseizin oper- 
ated, as-he: could not: acquire ‘by disseizin — 
aes eas “estate: phan ah tele by ‘the ~ lands. and making. improvements. - 
| _ ‘thereon g give no vested right therein 


against: the United: States or: any” - 


| disseizee. 


“This iThistrates that ‘thought the | 


ss an ‘of the.title is “new,” it: is. 
| [subsequent] purchaser therefrom, me 


~ “Sparks: ve Piei od, 115 USS. 408, 413 
(1885) 5 and: an. occupant musts show - 
eeu he” occupies, the | same under , 


‘nevertheless the : same title.. 
"We might: add. that: not. only. can 


‘ thie: Adverse “possessor acquire. nO. 


ead ae title ‘than that. held by the 


run - 
against the railroad. [and the rail- 
7 “ro ad’s: grantees], by one in. adverse. 
. Possession, of the. railroad’s land.” 
= ** Lester J. Hamel, Supra, at 180. 

| The decision appealed from notes” 7 
ht, “Title by adverse possession. 

isa new title not based. upon the. 

~ chain of: title from. the railroad.”. 


Gees ape cai n acquire no. odifierend a 
title. dn. TLoltec. Ranch, Co: x Cook, 
PUP at, 538, the: Supreme: Cont. 


| Waverse: esac theresove: may be- | 


said: to. transfer: ‘the : title. “as. effectually - 
‘asa. conveyance fromthe owner it iaay- 
be considered as tantamount toa convey- ~ 
_ anee, And the Central Pacific ‘Railroad — 
Company had the title. Salt Co. v. Tos ey, 


142 U.S. 241 [1891]. It would seem, there- - 


_ fore, an: irresistible conclusion that it _ 
could have been. transferred. by any: OF ae" 
the means which the. law ‘pr ‘ovided. =e 


Thus, if the Central Pacific Rail: _ 
oad Co.. | und. - 
_ others: in.the record. chain: of ‘title — 
emanating from. the: Central Pa- 
“eific’s conveyance were entitled to 
the land, then Fogal succeeded ‘to 

their entitlement, and iid to their 3 


of California ‘and the 


entitlement. . ee 
fay This 1 tTaises a cr itical i issue not 


addiessed 3 in the decision below, to: ; 
“wit: Was the Central Pacific Rail- 
road: Company (or its: grantees) en- 

| titled to the land? Lf not, Fogal:has 
no right, ‘title, claim or™interest 

eS whatever in the’ land. Tt has been _ 
. firmly: ‘established that the United . 
“States” may not be divested of its = 
‘title to: federal. lands by. ote who. 
asserts only that he has satisfied the 
statute of limitations of : a particular 


State. Mere occupancy of public 


ay “record” - title. 
States. Supreme Court. and : this Department P 
have held that it: was, “the legal title as dis- _ 
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seme prooocding: or cinw cae at least 


gives him the right of possession. — 
Henshaw v. Elimaker, 56 1.D, 241, 
O44 (1937 ) ; Keller v. Bullington, Bee 
L.D. 140 (1890). Moreover, as We 
have seen, the decree of the Califor- 
nia Superior.Court quieting title in | 
Fogalexpressly provided that it.did. 


ne aftect: the interest of the United 


States, nor could it have done s so, the 
. United States. not. haying: been a 


party to. the action, 


[3] It. has: been : held an ae | 


title,t although not record: title, ‘to 


~ granted lands passes ‘to ‘a railroad 7 
under a railroad Jazid grant act upon. 

. the filing by the railroad of a map 
of definite location of its line, and 
that ‘the: statute. operates. as a grant 
an praesenti at the time the railroad 
qualifies to réceive it, regardless: of 


cs whether a patent or certificate 3 is 1s- 


sued by the United States. Missouri 


Valley Land Co, v., Wiese, supra; 


>, Lowa Railroad Land Co: v.B humer : 


Lester J.. Hamel, supra. 


- Accordingly, ce the Contra Pa- o 
‘cific Railroad qualified. ‘to receive. 
this tract, the legal. title. vested. in 


the railroad and eventually lodged 


with Fogal, where. it presently re-. 
sides, and. the United. States’ only © - 
interest is ‘to’ fulfill its. ministerial 


obligation to issue the patent.. Wes- 


-CONSiN Centr al Raslroad €o. -v. 
Price County, 188 US. 496 (1300) ; 


the United - States retained the’ bare legal or 
‘However, | ‘both. the.’ United 


tinguished _ from. an equitable . or inchoate 
interest” which passed - to . the railroads. 


Deseret Salt Co. v. Tarpey,142 U.S. 241 


greets Lester J. Hamel, 74 ID. 125, (1967). 
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; Deseret. Salt Co.v. Taigied: 142 U s. on 
941. (1891) ; 
eed Supra. ° 


Loltec ftanch Co. aoe 


‘However, the’ granting’ ait ‘and a 


the amendment: thereto specifically 
except inter alia “mineral land”? 
| (other than coal and i iron: land) or 
f ‘any: lands returned ¢ or denominated *. 
‘as-mineral lands” from thé terms of 
the gr ant, and therein lies the core 
Of our concern with this case, » 


“The. record before us is ‘replete 


“with references to the history and 
“occupation of this tract as mineral 
‘land. The Supr eme Court has often _ 
‘held that title did not pass’ by the 
‘railroad granting act. to mineral ~~ 
| Jands. which | were ‘reserved by the. . 
act. McLéug ghlin: v. United States, 


107 U.S. 526 (1882) 5 Western Paci-. 


‘fie R.R. Oo. v. United States, 108 
US. 510 (1882) ; “Barden'v. Nortli- 
‘ern Pacific RR. Co.; “154 US. 288 | 
United States ve Southern i 
» Pacific Co., 251 US8.1 (1919) ; State 
of Wong: y. United States, O55 : 
U.S. 489 (1921). (Other ei ae 
. Court: citations omitted) an 
In order to make a finding that - 
2 title to the land specified by the — 
_ granting acts did not pass to the 


(1894) ; 


“grantee of the. railroad company, at 
“must appear that the lands were of | 

known mineral. character either at 
the date of definite location-of the | 
‘line or at the date of the original. 

“1 Ordinarily, we “would counaee that such 7 sale by the Q aile oad, a or cae ee time : 
a. grant -conveyed. the. equitable. title, while — 


.. £ Also. “aaeiided: from. the: giant were “pre: 
eaHod: homesteads, swamplands, Or. other 
lawful claims, any: -Governnient ‘reservation, Oo 
or the improvements. of any bona fide. settler. 


Sec. 4 of the Act of July 2, 1864. ‘If the official - 
“Tecords of the Jand office show. that the sub- 
ject land was in.any. of, these: categories, this 
claim could be disallowed without a hearing. 
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| between, ca ee ‘the. purchasers : 


| should have known at the time of 


= their purchase that the land was exX-— 


cepted from the grant to the rail- 


road, and that they. could. obtain no- 
title ‘feune the railroad. This is SO 


even though the land later. loses its 


mineral character. Southern Pacific | 
| Company, 71. LD. 924. (1964) 5 | 


Southern ‘Pacific Co... (Heirs of 


which suggests that this may have 


been. the situation. in this instance. 
A: resume of. some of oa evidence 


follows. 
The land i is situated i in El Doride 


‘ County, California, 1 in.the George- : 


town: Mining District in the: foot- 


hills of. the, Sierra Nevada. Moun-. 


-tains,: in what, is generally _ con- 
sidered. part of the Mother Lode 


Belt.. Empire. Greelx flows. through 

_ the property, which has a number 

of springs on it which feed the creek. 
‘The. Mother’ Lode. formation, also. 
known. as the Sierra Gold: Belt, is” 
described as one of the. most inter- : 


esting and, so far, the most -persist- 


ent in depth of all the gold bearing - 


: formations. in the United ‘States. 


- There are, or have been, many pro-- 
ducing gold mines in the area. The — 
_ foregoing information i is contained — 


in ‘reports of mineral examinations 


conducted: in ‘Sept. 1949, Oct. 1956. 
and Apr. 1957. The reports further 
| show considerable evidence of min- 


dng activity over..a long. term. of 
time. Indeed, in the 1949 report the 
| examiner states : | 


These claims ‘ are. > located 1 near a. . split in 
the Mother Lode Belt and cover'a portion — 


‘of the Mariposa and- associated forma-  - 


tions. ‘Parts. of the claims: were ‘worked 


by ground sluicing. and hydraulic meth- © 


ods in the early days of mining an Cali- 
fornia as is evidenced by old ‘glory holes, 
cuts and other work. (Italies added. ) 

- We turn now to the. decision of : 
Hearing Examiner John A. “Wood, | 


_ dated Apr. 28, 1958, rendered in ~ 
George H.. Wedekind), . 20 IBLA - | 
365 (1975). As indicated above, the - 
record before. us contains ‘much 


United States v. Fogai, Contest No. 


5078, the proceeding to determine po 
‘the validity. of the mining claims ~ 
held by Fogal which blanketed the - 
— subject land.The ‘decision is not-a 
- part of the: record of this case, but 


we take official notice thereof pursu- | 


ant to 43. CFR 4.24(4) (b). In this — - 


decision the | Hearing. Examiner. re-. 


counts the evidence “adduced. at the 7 
hearing. The Goyernment’s expert, 


a. mining engineer, testified to the. 


large number and variety of mine 
workings he found. He said there 
“were, a large number. of rock ex-. 

—posures all-over the claims, which 


have been caused by minor surface 


| workings. ” In addition he described 
three separate areas: where old evi- ~ 
_ dence of ground sluicing g oper ations — 
was found, six. adits, one winze abo 
the end of a, 75-foot adit, several | 
small earth reservoirs and/ or diver- +. 
slon. ponds, dams and: ditches, sev- 
eral pits, shafts,. trenches, and cuts, 
and glory ‘holes, most of which ap- 
peared old, some of which » were 
— caved:.or filled,’ -and.some. of which — 
cwere covered by vegetation, includ- is 
ing. small trees... His jae indi- _ 
“eated little or no gold. - ae 


Fogal testified that ie had wae - 


and produced sufficient gold to war- 
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“ rant his aoe and intention . Pts 
| velop mining operations, and that 


» be had. only. discontinued such oper- 
ations because. of. the high cost. and 


* difficulty: in: getting: inbor ‘He. ex: 
hibited’ gold which: he tookfrom thé ~ 


land. Fogal ‘insisted that’ the: land 


- is mineral 1 In character. and testified 
to the geology i in support of that as- 


sertion, referring to Bulletin 108, 


California Bureau of Mines. Qiiot- 
- ing from the decision, at page 1: 


the. records: show on the operation of vai 


fous” mines when gold was $20 an ounce 
and. labor’ was $2 a: day.and. covered. 
Inines in various states and. locations in 

an effort to show. what might be on these aS 


claims i in question and could be recovered 


if a fair price, of gold. was established 
suitable to ‘warrant capital in ‘assisting | 
‘Him in the explor ation and | development ee 


of the. proper ty. 


‘Fogal also” Sab ea: proposed | 
findings of fact, which included the | 


following: 


Contestee purchased said. claims from ; 
: partuers: of dissolved Madrone. Mining 1 


Company, who purchased claims from H. 


Le ‘Herzinger July: 12th 1929. And mined 


. said claims until: ‘Sold. to coritestee.. 


Tbs important to: ‘note that al: 
‘thou gh’. the ~ éontest . 


~ mnineral ag ‘character’ | and that’ 10 


ee discovery | ‘of ‘valuable: mineral de- 


posits’ had ' been made. within™ the 
boundaries of the claims, the contest 


Was. decided solely on'a, finding that | 
3 ther e Was, at that tiie, no discovery a 
- Walker family (with. the possible — 
| exception of E. O. Howard). ‘These 
were the Utah and California Gold 
Mining Company oy whose board . 


and, accordingly, there was no ad- 
_ judication of the issue of the min- 
~ eral character of the land. Moreover, 

a finding. or recommendation that 


| “complaint : 
charged both that the land. was non- : 


~ them.” 


183 Lp. 


ee ia eas noriminaral aie ‘the 


1950? s would not be dispositive of 7 
the’ question of its mineral character 
.. in the 1880’ 8, which i is the ‘focus of ) 


our concern now. : 
os Bs i ‘reviewing the Hearing’ i 


“ dintnan’s décision-‘on appeal, the Aat- 
‘ing Director, Bureau of, Land Man- 
‘ag gement, “Hoted ° that Fogal “of: 
fered testimony” to the effect: that. 

| the subject’ claims. were previously 
successfully operated. for the gold pee 


“Mr. Fogal testified at length as to what. therein contained aid that it is oily 


because of the increase in price of 


Jabor and the depressed price of 
| gold that they cannot now pe suc- 
crastally exploited.” os ret ee 


- We now refer to the two title re- 
ports in the record. Both were pre- 


pared by the ‘Inter- County ‘Title 
Company for FE Fogal and Hayes, re- 
‘spectively, and. were submitted in 
support of: ‘their. separate ‘claims. - 


These reports show not only: that. 


- there has been historical interest, in 
this land Dy. a ‘number of gold min- 


ing companies, ‘but they also-reflect. - 


‘doubt: on ‘the bona’ fides of the ori- 
| ginal purchasers from the railroad. 


‘Tt will be recalled that the. Cen- 


2 tral Pacific conveyed this land in 


1890 to J oseph - R. Walker and M. i. 


‘Walker. There j is no record ofa gub- 

‘sequent conveyance “by” either of = 

‘However, ‘they apparently 7 

, conveyed certain intere sts in. this 

land to-two gold. mining companies | 
which- were both under the exclu- — 


sive dir ectorship. of members of the 
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| of oe ‘Howe Sieur ae 


four Walkers) m and the Union Con- | 


-solidated Gold Mining Company. — 


The second conveyance of record: | 


(in 1929) was by the directors. and 


trustees of these two. Utah corpora- . 
- tions; which by then were. defunct, 
and by the heirs of Joseph R. Walk- 
er and M. H. Walker. They. con- 


an veyed this land to E. OQ. Howard, an 


. erstwhile director of the Utah and 
California Gold Mining Company. < 
Less than 4 months later Howard, 
joined by his wife, conveyed to the | 
Alpine Gold Mining Company, also. 
a Utah corporation. The title report . 
reveals that in 1936 the vice presi-. 
dent of Alpine Gold Mining ‘Com- 
‘pany. was one J ohn H. Walker, and: 

_. Company, which. ‘eventually con- 
veyed them to. Fogal. Apparently an 
other mining claims, or mterests ~ 


its secretary was J. R. Walker. | 


... The reports also show that there. 
were two J oseph _ R. ‘Walkers. Both 
sometimes used the initials JR, and | 
they were, respectively, Joseph R. 
Walker, — 


Sr. 


and 


Walker “who pure chased the land, 
was the same as the J oseph R. 


7 W alker who served as a director or 
an officer. of the different gold min- 
ing companies which held this land. 


However, it. is ‘fairly apparent that 
~ the Walker family exercised signifi- 


cant. control over three separate: . 
- gold mining companies, to which. it » 
committed the land, so that from the — 
time the land was purchased by the 
Walkers j in 11890 until the t time Fogal . 


4 Joseph R. 
Walker, Jr., and both apparently 7 
signed oceasionally. without. using — 
. their generational. designation. Con-. 
‘sequently, it is impossible: to. say 
with. certainty. that. the .J foseph_ R. 


commercial - 


ebeatned iis quiet title decree, a pe- — 
riod of 82 years, the land was inthe 
hands of the Walkers or one of the 
three gold mining companies con-.. 

trolled by that family. This suggests - 


rather strongly that the Walkers ac- 
quired the land in the first place be- 


cause they regarded it as mineral in. 
character, and. treated it as Suen | 
thereafter, an 

_ Moreover, it seenis that the Walk: ee 
ers were not alone i in their apparent a. 
belief that this” was. mineral land 
with a valuable gold ‘potential. <a 
: Strangers to. the Conprat! Pacific- . 


Ww alker. title beg: an locating mining | 


. claims on this land. near the turn of 
the century. ‘Some of these - were ac- 


quired. by | the Madrone — ‘Mining © 


therein, were.not acquired. by Fogal, 


and remained outstanding until the | # 
quiet. title | action “eliminatéd the ~ 
other ‘claimants. = | 


kt appears, therefore, that vir ivtual fen 


ly, all interest in this property, from, | 
the Walkers’ to Fogal’s, and numer- | 
ous others’, has focused exclusively 


on the mineral character of the land, _ 
save only for Fogal’s harvest. of 
timber, concerning | 
which we will say more, infra. . | 
[5] Itis well established law that 


the determination of the date the. | 


miner al character of the land 1 in the’ 
primary limits of a railroad land 
grant was Imown (to ascertain — 
whether: the land passed cunider the — 


: grant) can be made at any time oS 


Pa to. the 1 issuance. of a patent. to _ 
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the railr Sia: If it 1s Sound. that ae 


~ land was known. to. be miner ‘al in 


~ char acter: at the time of the rail- 
road’s. conveyance, and the pur- 
chaser. was chargeable with actual 
or constructive knowledge of that | 
fact, the grant would fail as to that . 
= ined. ‘Southern Pacific Co. (Wede-' ~ 
_ hind) , Southern Pacific Company, 
supra; State of Wyoming v. United 
States, supra at 507; Anderson vy. 
McKay, 211 F. 2a 798, 807 (D.C. 
Mr: 1954), cert. denied, 348 US. 836 © 
2 (1954), rehearing denied, 348 US. 
890 (1954); Barden v. Northern’ 
Pacific RR. Co., supra. In deter- 
~ mining whether the land is mineral 
oe ba character, it is not essential that a 
there. be ‘an actual discovery of 
: miner al on the land. It is sufficient. 
to show only that known conditions. 
--were such. as reasonably to engender oa 
| the belief that the land contained’ 
| miner al of such quality and in such 
_ quanti ty as to render its extr action | 
profitable and. justify, expenditures 
_.to that end. Such belief maybe — 
predicated upon geological condi-_ 
tions, discoveries of minerals in ad-— 
- jacent land and other observable ex: | 
-. ternal conditions upon which pru- 
_ dent and experienced men are shown 
— to be accustomed | to act. United 
| Pie ve + Pobiassen, 1 10 TBLA. 379 


(1978 


[6] ee ‘thie pur cliaser_ * grom 
- the railroad. believed at the time of | 
purchase that. the land was mineral’ 
and there * was physicial evidence ‘Or: 
its “mineral character, or if condi-| 
tions’ wei'e stich that the purchaser 
should pave known then that the : 


‘188 oa Dy 


cand. was 3 er capad ‘from. ie grant 
to the railroad company, he was not 
a pur chaser i in good faith within'the 
“innocent | purchaser” * ‘proviso of 
section 821(b) -of the Transporta- 
tion Act of 1940. United States v. 
TLobiassen; Supra; “Southern Pacifie 
Company, SUPTAS Southern Pacific 


Co. (Wedekind), ‘Supt “a and cases 


ae therein cited. 


[7] ‘Where it: is’ ‘found that rail 2 


‘road grant lands did not pass be- 
cause of their mineral characterand = - 
the railroad disputes this finding, — 

_ the pr ‘ocedure is for the Department 
to bring charges against the rail-. 
road, and to hold a hearing on. the 7 


charges. At any such hearing it is 


~ first the Department's obligation to 
present a, prime facie case. that the 
lands were mineral in character on 
the cr “itical date, whereupon thebur- 

den shifts to the railroad to’ show: 


by a preponderance of the evidence 


that the lands, or any part thereof, | 
were not» mineral - in character, 


United States v. Tobiassen, supra; 
Southern. Pacific Company, supra; 


| Southern Pacific Co. (Wedekind), = 


supra, and cases cited therei. : 
“We note that when. this applica- 


‘tion was filed, the California. State > 
Office, ‘BLM, ‘requested a report 

. from the Geological Survey as tO 
| whether this land was. mineral in 
character on or before April 24, 
1890, the date of the railroad’s con-| 
veyance to ‘the ‘Walkers. The Geo- | 
logical Survey replied that the land _ 
was without value for any of the : 

“miner als covered. by the miner al 

leasing g laws, but added : 
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Gold ae Neer yeporicat in ihe: area. eo 
‘field examination ds, recommended. Your 


; attention” ‘is. directed to: California Jour- 
nal of Mines and Geology, vy. .52, no. 4, 


p. 492, p. 10. 


This advice - was not. deed. upon 
by Bureau personnel, Instead, the. 
decision fromi. which this. appeal is 
taken was issued on the erroneous — 
- premise that one who acquires title 
- by adverse posse sion. cannot qual- 


ee 


| “That decision must ba vacated and: 7 
the case remanded for 2. thorough. | 
investigation of the mineral status 
of the land on the critical date and/* 
or the good’ faith of the purchasers 
from the railroad.’ Should this in- - 
vestigation. reveal insitflicient cause 


_to believe that the land Was excluded 


from the operation of the grant, a 
patent must issue. If, however, the | 
investigation discloses sufficient evi- 3 
dence to indicate prima. ‘facie that : 
| the land ‘was excluded. from the. 
: grant and the railr oad company dis- : 


% the fact. that Fogal, being an. adverse .posses- 


> ‘sor, is. not “an: innocent purchaser for value — 
. within. the meaning.’ .of the 1940 “Act.” We. 
agree that. he is not, but we-consider it. irrele- 
vant. The very language of the Act imposes 
' an‘ administrative duty upon the Secretary of 
the Interior-to find whether the:land in ques- 
‘tion was “* *°* heretofore sold by any such 
- carrier to an innocent purchaser for value 
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-Thus,. ‘the...determination of: bona 


fides: and the payment of value is focused by 


the statute upon ‘the person(s). to whom the 


carrier sold, and of on subsequent claimants © 


to. ‘the title who might have acquired. their 
interest through inheritance, gift, 


and aot: “0 Fogal. | 


“or any: of 
the. means: which the. law. provided.” | See 
| Toltec Ranch Co. v. ‘Cook, SUDA. - ‘Accordingly, - 
the | statutory test. must:be. applied to ‘the - 
*: Walkers,’ as the purchasers from .the railroad, = 


| putes this finding, a has muse be = 
_ conducted upon. Proper charges and 
a, decision. rendered.” | 


Finally, we. note that ; in his ae 


fidavit of Use: and Occupancy” ap-. 


pended: to the: ‘application Fogal 
states, “Timber has been renioved 


from said property for commercial 


purposes.” The timber’ in question’ 


apparently is that. which is de- 
‘scribed as follows in the 1957 pop Or . 


of investigation: . 


The soil. covering is heavy and supports 


an. excellent stand of timber consisting of i 


Ponderosa Pine, cedar, Douglas fir and. 


Sugar pine.. Madrone trees, from which 
the elaim group gets its name srow to an 
exceptional size of 18 inches i in diameter. 
' A considerable | number. of 


Ponderosa: 
pines. were noted to .86.to 46 inches. in 
diameter. Stumpage on. these eight claims 
was estimated to be worth approximately 


$30, 000. (Italics in original. - 


We question Fogal’ S right ie take js 


this. timber. - He certainly had no . 
right to remove. it for commercial 
‘purposes as the. holder of unpat- 4 


ce een corneas ented mining claims. 
-.38-'The dissenting opinion ‘concerns itself with . 


Teller. NW. 


United States, 113 F. 273. (8th, Cir. i 


1901), Nor. could he have legally 


harvested it ‘during his. subsequent 


period of. adverse possession since he 


_was fully aware of the Federal in- — 
terest, having just been. through a 


Government contest proceeding ¢ con- 
cerning this’ same land. Moreover, 
his adverse possession did not, and. 


could not, operate against the inter- -- 
ests of the United States. Sparks ve 


Pierce, supra. ‘Therefore, any com- — . 
mercial timber-cutting by Fogal be- 7 


tween the years 1934, when he ac- 
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: ‘quired the mining claims and 1972, | 


when title was quieted in him by 


might ~ reasonably’ have supposed 


grant, Fogal. would, be liable for: Te- 


‘moval ‘of the timber. However, ‘it 
seems: unlikely.that the timber re-_ 


moval occurred’ during this period, 


as” -Fogal’s: affidavit. concerning’ it 
“months: after the 
Court, issued its decr ee. An investi- 


was made only 8 


gation of the: circumstances of the 
timber removal, should } be corr elated 


with the investigation of the min- 


eral character of the land. If the 


cutting: of, timber is likely to con- 
tinue it’ may, be necessary, to. seek a a | 
~ tempor: ary injunction pending reso-_ 
~~ lution. of the title question. See 


7 United States ¥. Foresyth, 821. F. 
, Supp. 761 (D. Colo. 1971). _ 


‘Therefore,. pursuant to. the au- a8 


thority, delegated to the Board of 


| ‘Land, Appeals by. the Secretary of 
re the. Interior, 43, CF TR 4.1, the deci- 
sion: ‘appealed from is ‘reversed and 
: the case 1s remanded to the Califor; - & 8 
ce the Tr eeportations Act of 1940. — 


nia State. Office, Bureau of Land 


DEPARTMENT OF THE INTERIOR. | 


‘ T CONCUR! 
that he had'a right to harvest the — 
timber notwithstanding the Court’s | 
_ caveat that the decree did not reach 
_ the intérests*of the United States. — 
This would beso because, if all else ~ 
were. “regular, | ‘title - ou have. 
7 passed out of the United States,” . 
. which would hold’ only the record 
title, Lester J< Hamel, supra. Even 
so, if the land is foun al not'to have’ 
passed ‘mder the ‘railroad land 


Management, for furtheractioncon- 
sistent with this decision. en oe 
judicial decree was, @ fortiori, nd 
willful trespass. After having -ob- 
tained his quiet title decrees, he’ | 


Epwanp Ww. SrumsiNe, | ms “= : 
Administ brative a ude ee 


‘FRepertox Fisuman, nee a ae 
Administr ative J udge.. 


ee sopen u 


THOMPSON | DISSENTING: 


ai would affix m. the decision: ee this 


Bureau of Land Management's. Cal-. 
- yfornia: State, Office: I see no basis... 
for a heari ing in thig case because the | 


application was filed on behalf. of 


Jay R. Fogal who has no standing to- 


claim that he is either the purchaser 


| fr ‘om. the railroad company or in a 
; chain. of. title : in. puity. with: the 
7 purchaser. ag | 


The maa) jority aecisicn in 1 this. case 


assumes, as absolute. propositions, » 
~ matters swhich are the very issues to | 
| be resolved. For example, the deci-- 
sion states positively that when the | 
railroad company. filed its. release — 


under sec. 821 (b)’ of the Transpor- 


tation. “Act. of 1940, 49° U, S:C.: 8 6b 
Ab} (1970) , ab did: not. ‘release its 
_ elaim to the land here-at issue. The ~ 


effect of the railroad’s. release. and : 


the interpretation: of the. Transpor- 


tation Act: are the deter minative and 


| vital. questions. to be resolved here. : 
majority’ s. = 
opinion. rests.. primarily . upon Su- | 


Unfortunately the. 


preme Court cases rendered. long be- | 


| ay SOUTHERN PACIFIC TRANSPORTATION CO., gat’ or “FOGAL, 
So LLOYD D. HAYES, oe, 


INTBRVENOR 


January 9, 1976 = — F raatg | 


a5 Those deans decided questions of. 
title to land after. patents had been 
issued: and. resolved disputes between. 
private parties based upon the ap-_ 
= plication of state. Lae net federal 3 
| claw. - PSs ts Tes 4 
Whether: a ee Sade issue. to i 
the. railroad company. here for the. 
benefit of Fogal, claiming title only . 
as an adverse, possessor of the com- 


; pany and its successors in’ interest, 


is a question of federal law—not 
state law—as it necessarily involves. « 
. the effect: of the Transportation Act- . 
-..and the release filed under it. Of. . 
|. United: States v. Powell, 330 U.S. 
238 (1947) ; Krug ve Santa Fe ae 


a to have. been: granted, or" which’ “it is. 

es claiinéd should have: ‘been granted: to such 

° This case is a case of first i impres- - 

 ~ slot Although there have been some’ . est. under any.. 
_- Departmental decisions which relate - 
to some-of the problems which arise » 
in this case, none squarely faced the - 


crucial i issues here. Since we have. bes. 


RB. 00,829 U.S. 591 (1947). - 


foré us for the first’ time an issue 


pot 


were granted certain lands: along 


: {Italics added. 1 


: : jay? 2 “1864, 13 Stat 356, “was: ae 
_.of the major railroad grant.statutes. | 
In return for the benefits granted by 
the United ‘States, the federal gov- 
ernment received, rate: concessions. 
- Among’ other. provisions:to. help. an 


ailing railroad industry,:the.Trans- - 


‘portation, Act of 1940 did away. with 
certain favorable ‘govermment: rate. - 
privileges. | 
(1970). ry. conditioned upon the rail- 
‘ road. carrier filing... Coa : 


(49 | US: Gu § 65(a) 


ORK Ie gy , release of-any dain it may phages : 


against the United States: to. lands;: -inter-. 
ests in Jands, compensation, oY. veimbur Se 


SO 


lands which have been granted, claimed 
carrier Or. any: ‘such: pr edécessor in; ‘inter- 


cae 


said. 


49 U.S.C. $665 (b) (ago). 


~ However, set. B21 Buby of the At : 


tore , UME. a ue further stated : 
which cecides:an important effect of - - 
the Transportation Act, we should * 
very carefully consider that. Act in 
connection. withthe railroad. grant. 
_ statutes-and the. changes 1 in the law. : 


“Nothing in “this ‘hettin . shall ‘be 


a 


construed as. requirihig any ‘such’ ‘earrier | : 
“to réconvey tothe: United | States: lands. 
_ which shave. been. ‘heretofore patented, or. 

certified: to. it, ‘or, ta) prevent. the. psswance des 
a _ of patents - confirming . the ‘title. to. such 

: aa ees ae policy's since > the date OF lands as the Seer ‘etary. of ‘the’ Taterior _ 

shall find have been: ‘her etofore. sold by 

ASG is. yall iowa in the. history 


| any: ‘such ‘cartier ‘to’ an: innocent: pur- 
7 of public lands, railroad companies 


chaser for value'or as. preventing: ; the-is- 
. suanee of. patents. to., lands: :listed | Or | 


_. selected by sueh carrier, which listing or 
_ their rights-of-way asa subsidy to y 


“help the development. of the rail- 
way, system. throughout this coun 
try. Krug v. Santa Fe Pac. R. Co. ° 
‘ae oe The Act of J eg 1, 1862, ee 


selection has heretofore. been ‘fally ‘and - 


3 finally approved ‘by the Secretary: of the. A 
‘Interior to the extent. that ‘the issuance 


of such patents may be authorized. by: law. 


grant. -to-. such : carrier | or | 
such predecessor: in. interest, as. afore- * 


“it is. apparent in “this case e that 
the railroad company filed the re- ~ 
‘lease-required by the Act. By: ‘the — 


terms: ‘of. ‘the. Act: such: release: in- . 


: ‘elidéd: interests“‘in' ‘lands “which 


have beeir'granted”: to the ‘railroad. 
We must,therefore; start with: the. 


| a first: ‘premise’ ‘that: larids: which had - 


_ been - granted’ to ‘the ‘railroad com- 


pany were’ reléased tothe United | 


_ States; instead: of assuming ® they 
‘were hot released. The provision of 


see: 391(b) of the Act last: quoted - 


above operates as'a'limitation upon 
the effect, of the releases filed by the. 
- pailroad:companies. First, it: makes. 
it clear’ thatthe railroad: ‘carriers | 
were not required to reconvey to the 
; United. States lands which had | been . 
patented or .certified: to the. com-. 
pany. Fhe: lands: ‘in: question . ‘here - 
‘have not béen’ ‘patented: ‘Or: certified. | 
Next, it provides that the“Act shall 
not prevent the issuance of: patents 


_ confirming. title to lands: the Secre- 


tary. finds has: been, heretofore sold - 
to an innocent. “purchaser. for - 
value.” The next. provision. is inap- ~ 
plicable. here, so we are confined to | 


i determining whether the conditions | 


“a of the prior exception are satisfied. 
When 'wé analyze this exception ° 


: it, 1s. obvious that the. “Transporta- 
: tion. Act. did not. except. all lands’ 


- conveyed. by..a ‘railroad company - 


from ‘the: effect: of -1ts: release.’ 15°. 


‘ ‘made three’ ‘requirements : (1) the . 
“Jand had to have been 'sold prior to 


the Act; (2) the purchaser ] had to * 


be. ia mecent, d.e:,.2 good faith stand- 
ard; and. (8) sacs had to be value 


for the purchase. Even if title had _ 


_ passed to the carrier, but patent had _ 


DECISIONS. OF: THE DEPARTMENT OF. THE INTERIOR, [88 LD. 


‘not issued Aa the Tie not pepe t. | : —_ 


‘or certified. for patent, the release 
would still effectually’ ‘préverit’ ‘this 
Department’ from issuing“ a’ “patent 


‘to ‘the railroad: company” ‘if-thoge 
three | requiremenits ‘were not: satis-_ 7 


‘fied. For example, this: Depart tment 
has no authority to issue a patent it 
‘land had been’ gratuitously conveyed 


“by ‘the: ‘Yailroad: without'a transfer 


‘or. value, ‘or-if the purchaser fails to 


~ Meet: the: good ‘faith standard ‘sug- 


“gésted by the ‘qualifier “innocent.” — 
~- Congress - apparently ‘beliéved: that 
where: value had been’ paid: for ‘the 
‘land in: ‘good: faith, the delay by tho 
“purchaser. and: his: successors in’ in- 
‘terest in obtaining a certificate or - 
“patent should. not prevent the pur- 
chaser from’ getting complete title, 
cassuming that: title did: pass: to the 
raily oad’ company ‘under the grant. ~ 

“The Supreme’ Court :has ‘strictly 
dinterpidted the effect: of the'réleases 
“and sec. 821(b)of the. ‘Transporta- 
-tion-Act. As stated in Kricg v. Santa 
Fe Pac R. Oo.; supra at 597, In-re- 
fering to the tangiings m: ithe. Act | 

e regarding: the releases, 


eu Ws “This: language in itsel? indicates a 


"purpose of its: ‘draftsmen: to utilize every — 


term. which: could: possibly: ‘be conceived =~ 
to. give the required release.a:scope.so 


broad that it would put an end to future 
_ controversies, administrative difficulties, 
and. claims. growing. out. of. Jand- iil 


Ses 


"Further, the Court stated: 


eee we think. Congress. intended ste bak: 
any future claims’ by. all accepting rail- 


- roads_ which arose. out ‘of any or ‘all ‘of 


the - Jand- grant - acts, ‘insofar ‘as those 


claims arose from. originally granted, in- - 


demnity or lieu lands. _ All the: Acts. here 


4) | SOUTHERN “PACIFIC “DRANSPORTATION COs JAY: Ri: ‘BOGAL, oe 
. __ LLOYD, D. HAYES, INTERVENOR = 
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OE olee a: ihe Kees . £ 1866, 187 4, 4904. er | : 


1940, relate to a continuous stream of 


7 executing hana 


Td. at 598. 


Act and the release by. the yailroad, 


we should, likewise, strictly inter- 
pret the. Act and not.broaden.the | 
- scope of the exceptions tothe .re-. 
leases beyond what Congress clearly - 
intended. Instead of writing “finis” 
~ to-the claim of the railroad: in: cir- 


_ cumstances: existing in this case;‘the 


‘majority has opened the door which. 


may make available patents: for the 
“benefit of a class of persons not men- 
~tioned-by: Congress, ‘and ‘not: within 


the policy for making the exception, 
The exception ‘in sec. 321 (b) of the. 
‘Transportation Act protecting In-~ 
_“nocent. purchasers for. value is: és- 
| sentially a. provision for equitable - 


rehef. It is predicated: on there 'be- 


road: company and its purchasers if 


‘their interests in the land, and the 
purchasers were to sue the railroad 


to recover the value paid:to it. How-_ 


‘ever, none of these considerations is 


: involved here where the adverse pos- _ 
_-sessor is claiming the railroad’s title 


to the land, not by. virtue of pur- 


chasé: ak i virtue: of an adverse. 
~ holding’ of the land: under’ ‘a state 


“interrelated transactions: anid: -contro-- ‘statue . f limitations. 
-versies, all: basically stemming : from one. 
| ‘thing—the. land: grants. .We- think: Gon- =: 
‘gress wrote: finis to all these claims for 


all railroads: which: ‘aecepted: ae ae as 


“Because: ‘the. ee “gpinion 


reste. so much on, the ‘ rights” of ad- 
verse possessors; let us consider them 
- in relation to our situation. The ma- - 
my eae jority tends to deprecate the con- 
In’ detéemiiiiny: tie ‘effect: at of the . clusion in he: BLM < onen oe | 
the title of an‘adverse possessor 1s a 
‘new title‘not derived from: the rail- 
~yoad. Nevertheless, the ‘general. ma- 
75 ority “rule: throughout this coun- 
“try is that the'title obtained by an 
adverse possessor under a‘state stat- 
ute of limitations and quiet title:ac- 
tion in state courts’is a-break:in the — 
“chain of title ‘and is a. new title. '4 
“TIFFANY, REAL PROPERTY, 
j $ 1172, pi 892: (3d: ‘ed. 1975); 

THOMPSON ON REAL -PROP- — 
ERTY, §2541;.p. 510 (1957 -ed.). — 

_ Appellant: even admits that a title — 
based: on adverse: possession -estab- - 

-lishes a new chain of title. His:quo- 

station from a California’ Supreme 
‘Court case has been adopted by'the — 


<mMayj jority. ‘However, a complete quo- 
Ing. equities in: ah innocent pur- 


chaser for value to. be protected and 
- warranting a! confirmation.of title. — 
It is also a recognition of problems . 
that. might arise between ‘the rail-. 


‘tation is more enlightening. With . 
reference to a right resting upon the 


statute ‘of limitati ons, the Califor- 


“nia: court in. Williams v. ni 43 
ees 65 (1872); stated : : 


the release’ were. deemed to defeat 5 The rule itself is founded on the 

a piopssition that when’ ‘the. statute has : 
fully run, and has become effectual to bar 
an: adverse. title, the disseizor, acquires a 
new title. founded on. disseizin. He does 


not acquire or succeed to the title. and: 


estate of the disseizee, but is. vested with 


: a new title and. estate, founded on and 
“springing 
title of the disseizee,. if not wholly extin- 


from. the disseizin ;: and - the » 


16.0% 


. earahede has at least ‘hecome  idopotative . ‘ 
in law, and is without a remedy to en- . 
> foree it: (Arrington ¥. Liscom, 84 Cal. 881, - 


_ necessity correspond with. that. on. ‘which * 
the disseizin operated, as he could not 
“acquire by disseizin a greater estate than - 


~ that held byt the disseizee. 
| vi d. at. 1B. a 


Obviously an Midas: possessor - 
claiming title under a state statute of 
- limitations ‘is: out of the. chain of 
title from the railroad and_its. pur- 


i chasers. His. title is one created, by 


state law—not by private grant. He 
has no contractual relationship ‘with © 
the: railroad. company nor its. suc-. 
~eessors. Unlike a. purchaser. and. 


those in privity in the chain of title 


=2 from the, railroad, an adverse: pos-. 
. sessor would have no cause of action 
against. the company for executing 
“eo ihe release. Furthermore, there can 


be: no good, faith or equitable. consid- 


- erations stemming from the pur- 


| -chase front’ the railroad since the ac- 


: the company. 


Ue pelle and ay suagoriy 6 opin- ? 
ion rely on Supreme Court rulings 


in Missouri. Valley Land Co. v. 
Wiese, 208 U.S. 284 (1908); Lowa 


pany v. Cook, 191 U.S. 532-(1908) 5 


and Deseret Salt Co. v. Larpey, 142 
ULS.. 241 (1891), to support. a -vlew 
that an adverse possessor can suc-. 


- ceed. to the rights of an- ‘innocent 


ie ee for value. However, as : 
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| stated t in ete 7 ‘Hamel, 14. I. D. a 
. 125, (1967 )s referri ng sto those spe- 7 
and authorities there cited.) The new title Seed cases: a ‘ 3 


thus aequired by the. disseizor must of - 
sors ‘had acquired the railroad’s title to 


lot 9 by adverse possession, what. was 
‘the effect of that action as against the 
.: - United. States, which still has. the record 
. title? The Supreme .Court. cases cited 
. . did not reach. this question since in those 


Assuming still that, . Hamel’s ae 


eases the . lands involved had. been 


: patented . or certified (the. equivalent. of 
patenting) to the railroads. or. their suc- 
- cessors and the controversies were be- 
tween the adverse claimants and” ‘the. | 
. ‘holders of record title: to the lands. * Roe GR 


Wa. at, 130.. oe ee 
~ Inv addition to We: “facts thet ee vo: 


those cases the Supreme Court was) 
dealing with: ‘situations: where. the 


conflict: was between ‘private: per-_ 
sons, and.the record title had-been 
conveyed by: the United States, state 


law was applied in determining the 
rights of the respective parties. See 
also, Northern Pac. Ry.Co.v. Town- 


send 190 U.S. 267, 270. (1908). Fur- 


| - tions of the adverse possessor are by. thermore, they an arose prior to the | 


definition contrary to such consid- d 
--erations. Fogal’s “right” in this case . 


was: ‘created. i in antithesis to that of me 
| Act and the release and whether an 


Transportation Act. ‘They were not: | | 


concerned. with the» question “in- 


-volved here. as to the effect of that 


adverse. possessor in the position of 


-Fogal may seek to overturn the ef- 
fect of the release by the railroad. - 
‘They are certainly not precedent for _ . 
a conclusion that patent must issue 


Railroad Land Co. ¥. Blumer, 206. ‘ 
-in this case if it is found title once 


U.S: 482 (1907) ; - Toliee Ranch Gom-.~ 


passed to the railroad. company ¢ and — 


the land had been sold to an inno- 
cent purchaser. for value, where an 
party not in privity with the put- 
~ chaser is the real party-demanding 


patent, The H amel decision * comes 


* ee os : SOUTHERN’ PACIFIC “TRANSPORTATION. C0., TAL: R FOGAL, Bs a 
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* éloseat: to the present c case, at does : 
not stand. as a holding which, could 
a _ support appellant's ‘position. - Tn- | 
deed, it held that because the rail- 


road company had filed a release t un- 


ca . : der the Transpor' tation Act of 1940 
2 ee there’ was LO authority { to. patent: the . 
od] land to. the railroad..'The decision” 


does 3 not disclose. whether. the rail- 


| road had ever conveyed the land. to. 

anyone So. that the issue raised here 
“Was not. discussed, but in view of the 

rationale used, ba ‘fail to: see that 7 
we would. make any difference... , | 
é ‘Another ‘prior Departmental de- 
_ cision, Martin ¥. Lord, 59 I.D. ‘485. 

. ae, (1947 ); raised the question : of anad- 


verse. possessor” s right to. purchase 


- under’. sec. 5 of. aie Act of Mar, 3, 

1887, 43. US. C. § 897 (1970). ‘That, 

& Spe ovision permitted a. bona fide pur- nd 

Pe chaser from a railroad. company of 

of lands. within the primary graut to : 

. ‘the company, ‘but. which lands were 
: excepted. from. the grant, ‘to. pur- 

- chase the lands from the ‘United . 


‘States subject.1 to certain exceptions. 


The decision refused. to decide the 
as question’. whether the adverse ‘pos- 
~ /sessor could, be allowed, to purchase. 

‘under: that Act. The case noted, how- 


ever, at 443, that a-previous Depart- 
| mental decision had ruled Martin 
was ineligible to purchase under the 


1887 Act ‘because her asserted inter- : 
est was based on a. tax title. I submit. = 


that the reasoning which would } pre- 


~- elude the holder of atax title to pur- 

» chase. becatise she is not in privity. 

= 2 vith the original purchaser, is as 

- aptly applied to.an adverse. ‘posses- 
sor as to the. holder under the tax, 


cunder. sec. 


title. Ti see. no bane. for es a 
that an adverse, possessor could. be: oe 
soonsidered. a “bona fide purchaser” oe 
5 of the. 1887 Act, “That * «. 
provision mer ely. affords a bona fide= — 
_purchaser,a pers sonal. privilege to 
‘purchase. - It; did not. establish. an’ 
-absolute. right. protected from. sub- a 
sequent. - 3 
LEDs Anderson v. ‘McKay, 2 D1 E. 2d i 
198. (DG. Cir..1954), holding that. 
8 reservation. of; certain. minerals by. | 
an Act passed. before’tlie. purchaser ns 
applied for } patent, but.after he had 
purchased. ro the. railroad, was. 7 
_ effective. Also, the privilege must be 
exercised. within. a.reasonable time. — 
— Ramsey v. Tacoma Land Company, Sos 
°196..U.S. 360. (1905). ‘The equities oe 
that. Congress. had-in mind in. per: 
mitting a: bona, fide. purchaser to. 
~ purchase land i in, which there was & 
defect of title would not apply to, an ” 
vedverse, possessor... oe en ee . 


‘Tegislative - 


It is. hornbook law t nee a yea : 


can. gain no rights-:against.-the 
United States by. his adverse: pos- a 
“session » of land i In. the absence ofa -— 
Specific. statute per mitting purchase, 7 
-such as. the. Color. of Title Act;.43 
U.S.C. § 1068: ( 1970). Nevertheless, | 
the majority 1s. permitting. an‘ad- _ 
--verse possessor to obtain rights by 
2 legalistic. reasoning which’ fails to | 
differentiate between: the situation — 
in the cases. arising prior to. the. 
PE ansportation. Act of 1940 and the ©. 
facts and law’in this case; ignoring 
the principle cessante. ratione legis, 
; cessat et. apse ‘lee (the reason of the 


law. ceasing, ‘the: law itself also - 


ceases). 
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“Let us. eenaider Fogal’s ‘position . 
in this case. He bases his title upon 

- “the acquisition of ‘unpatented: min-— 
ing claims‘on Jan. 27, 1934. ‘Those 
. -eldims were. declared null’ and ‘void — 
| by, the Department in T nited States 


“y. Fogal, A-28233 (May 10, 1960). 


= “‘Theteafter, oll May 10, 1961, the 
- “Empire! ‘Consolidated | Group” “(of 

| -avhich Fogal isa party) filed: notices © 
— ol logation of placer mining claims 
for the same lands. The Group ‘sub- 

7 ‘sequently quitclaimed them to Fo gal 
“of: ‘title not oe Spelvity with the 
‘railroad. | 


by deeds recorded. ‘Mar. 24) {97 le 


‘Thereupon, Fogal ‘obtained his quiet. 


title decree in a state ‘court. We can- 
“not close ¢ our eyes to Fogal’s See 


7 issuance sof patents aidet the Trans ; 
| portation “Act ‘of 1940 ° ‘require: that. 


an application filed under the “Act 


; ‘by the carrier for its purchaser: mist ; 
~jnelude certain ™ ‘detailed showings, 


~ including the following: 


eee Full details of the ifieged sale must 


be furnished, such’ as ‘dates, the: terms 


“thereof, ‘the’ ‘estate involved, ' considera- 

‘tion, parties, amounts and dates ‘of pay- 
...ments, made, and amounts Ue, if: any, 
roe description. of the land, and transfers. of 


title, The use, occupancy, and cultivation . 
‘of the Jand’ and the improvements placed é 


‘thereon by the alleged ‘purchaser should 
be. ‘described. All statements ‘should be 
duly. corroborated... mae eee 


48 OFR 2631.1. That icunaucs goes 
on to require available documentary 
evidence, abstracts of title, ete., as 


- cunh It. then states: ae 


ae * No application for. a ‘patent under 


‘this act will be favorably considered. un- 


Jess. it be sliown that the alleged pur- 


-, chaser. is entitled. forthwith to ‘the estate 
~ and interest transferr ed. by. such patent. 


| ‘Bvidence of a recorded deed of. convey 


ce pane fle: carrier to ‘the purchaser . . 
; may be required. * 


Tt 1S. evident that ae re soulations ¢ en- 

“visage the beneficiary. of the excep- _ 
‘tion’ “from the railroad releases: to be 
“an innocent purchaser - for ‘value 
: from’ the ‘railroad. or someone in 
i privity ‘with the purchaser i ina di- 
“rect ‘chain of title where. the same 
“estate ‘and’ interest as ‘the: ‘carrier 


a aca oe 


would have’ Is" passed on. It ‘ob- 
-Viously. ‘does not contemplate some-— 


one claiming under a a different chain 


_Becaise, of the release flea by the : . 


railroad, we cannot assume there. is - 

> only : a, mere. ‘ministerial function to. 

. issue a patent. ‘We have no authority : 
to issue. a patent except, under the 
“conditions | permitted . by. Congress 
“under the 1940. Act. Even if we as- | 

| sume the fact that the railroad com- 
pany conveyed the land to an inno- 

cent purchaser for value and that we 

“title had. passed tothe railroad com- 

“pany, who may. ‘take advantage of) 

the. exception to the. release under 

“the. Act? The regulations. require | 
‘that the - purchaser . (and we can 
‘fairly rule. someone ‘in privity with © 

the purchaser), show he is:entitled 

to the estate and interest. transferred x 4 

by the patent. ‘While; an adverse pos- | 

“sessor may be said to acquire : a com-: 

plete title where patent has issued 

from. the United States, where pat- 


ent has not issued, as ‘between him 


| and the, United States, he is simply : 
an adverse possessor. Fogal’s posi- — 
tion over the years | has been directly 


contrary to the position now claimed _ 


that. title to the as pe from _ | 


eee "SOUTHERN PACIFIC TRANSPORTATION “CO:, JAY. RE FOGAL, 


he. _ 


LLOYD Ds. HAYES, INTERVENOR 
ipa  Fanuary 8 ‘1976 ae, 


| dhe: United : States. to aa ae 
company. -Prior.:to ‘the 1940: Act, 


_-Fogal was’ claiming the land under 
the United States mining laws. ‘This 


visa direct-recognition of the supe- 


4g rior titleof the United States and is. 
-lnconsistent: with a:elaim: that title . 


_ was:then inthe railroad. While this 
ease need not-rest on: such:a ground, 


it: may -certainly: be. arened: that 
_Fogal. should be estopped ‘to: claim. 
‘that: title was in.the:railroadcom- 
“pany at any time he claimed: the. 
land. There. certainly:.cannot: be: a 
good faith: claim :by.-him that title: 


~ passed to the railroad company. The 


United States has asserted its inter- : 
est in the land by contesting Fogal’s . 


mining claims. Any: ensemble. rule 


of statutory. construction: to.bé ap-. 
plied here would defeat an interpre- 


_ tation of the 1940 Act to-require.a 
“patent. to issue to an.adverse: pos: 


ss sessor under these circumstances. 
Because : Fogal: fortuitously: an 


| tained a state court. decree quieting 
title in him after having been. de- 
- feated in a mining contest, I cannot 
— conclude he is an innocent purchaser 
_ for value within the. meaning of’ the 


1940 Act. Furthermore, even assum-_— 


ing. the land had been sold to an 
innocent purchaser for value, T sub- 
init we have no authority to issue a 


patent in the absence of a clear — 


| showing that the innocent purchas- 
~ er for value or someone. in privity 


—owith him can show a. right a the: 
land as required by. regulation 43 


CFR. 2631.1. This Department. has 
rejected a simplistic argument, that 


: aa title pasied ie thee carrier aa ob 
the carrier had conveyed to-an inno- - 
cent purchaser. for. value, .a patent - 
must issue confirming title-in some- — 
one. Southern Pacific: Company, 16 
ED. 1, 4 (1969). It emphasized that — 
‘the's saving clause of sec.321 (oy: of 
the Transportation. ‘Act does not op- 
erate: automatically | without: ‘any 
-designation. of land.'to' be: excepted 
“from ‘the: release. TL land: ‘was not. 


ineludéd* in’ ‘the ‘list of excepted 


lands filed. with the. release, an ins . 
. ference arises that the land. applied. 
for had: not. been listed because-the 
-railroad: did “not suppose: it came 
within * the ‘scope © “of” the’ saving 

; clause,. ‘Tf land ' was listed as. ‘@x- oe’ 
“cepted. from the release no legal sig- 
‘nificance. would. attach, to- 0 that fact. | 

| The: decision stated : rae | 


Rates “The - ‘Transportation. het ‘itself ; 
‘epeiad the cireumstances which except 
land from. a release filed by. a. ‘railroad 
company, under the act and commits to. 
', the Secretary of the Interior the respon- 
Sibility for determining | 
. circumstances exist.. If the specified. con- 
ditions are ‘not found, ‘the inclusion. of - 
a tract. ‘of land by a ‘railroad company in : 
| ‘its list. of excepted. lands cannot. except : 
‘that Tand from the effect. of a release, 
“In other words, the list. of sold. lands . 
“submitted with the release filed in 1940 &e 
was for informational ‘purposes. only... 


Ld. ait. 4-5: The @ decision concluded | a 
by: holding: . 


where . those 


as . We find. one that a. wailroad: can- 
not. invoke the saving. clause of. Section. 7 
(821 without showing. that . application. a4 
. for patent. is made on: behalf Of:one who... - 
ean, assert the rights. of .an.innocent pay 


chaser for value. [Footnote cme 


| ld. at 6. 
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Tn Footnoia 9 Dy: ‘the Pere an 


forth the standard ‘definition. and. 


criteria in. determining ran “innocent 
es a for value’). fn 


2 The ‘term “innocent ‘purchase[r] for . 


~-yalue,” as used inthe ‘Transportation Act, 
“must be understood in its.ordinary com- 


mercial. sense, and it has long been un- 


derstood by the. courts to describe one 


who pur ‘chases in good faith and for value. : 
ne Chapman. Vv. ‘Santa’ Fe Pac: R: Co., 198. 
“F. 24 498, 502 (D.C. Cir. 1951). It is es: . 

_ sentially: equivalent in meaning to “bona 
fide purchaser.” See Words and Phrases, 


: Innocent ‘Purchasers. for Value. 

"It is well settled that one who claims 
ae protection: AS a bona fide purchaser must 
“pe a purchaser for value and ‘that: the 


‘burden. is upon him to ‘show that he has . 
: paid. value, See 46 Am. Jur., 
itis, equally settled. that one who himself 
‘qualifies. as a. bona, fide purchaser is en- . 
shh titled. to. protection as guch notwithstand- ° 

“ing any lack of qualifications onthe part ; 

of his: immediate’ grantor, . the- original ; 


Sales, § 465. 


‘purchaser, or any intervening purchaser. 
13 C..S. Public Lands § 167; 92. C.S.8, 


| Vendor & Purchaser. § 321. This latter 
sk principle has been expressly applied in 
cases arising under the act of March 3, 


“1887, as amended, 43 U.S.C. gg 894-899 


| (1964), and involving purchasers of lands — 


in canceled railroad grants. See Instrue- 
. tions, Bhl L.D. 229 (1890) ; 
Ry. Co. et al. ve McKinley, 14 L.D. 237 


i (1892); ; Union Colony y. Fulmele et al., 2 oo 
16° L.D. 273° (1898) ; 3 ‘Sethman Vs. Clise, 
oe. ED. 307 (1898) ; Ray: et al; v. Gr 08s, ie 


27. L.D. 107 (1898). Itis clear, however, 


that the protection of the statute could 


be invoked only by, or for the benefit of, 


'a bona: fide purchaser. See United States 
_v. Southern Pacific R. R. Co. 184 0. S..49,. 
- 60. (1902), in which relief was denied to 


“one who entered. into an agreement to 
purchase land from a party not entitle d 


_ the protection | which it could not seek in 
Ms its own right. 


a ‘Td. at 5. 


DEPARTMENT. OF. THE | INTERIOR 


Union Pacific ote 


A ADMINISTRATIVE 


5 TBIA “4 
to invoke the protection of the 1887 SAG eet ia 
for the purpose of securing for that par ty i : 


| ‘(88 LD. 


“The appleaubas in cas case was 7 


‘oropetis rejected because on its face 


it showed it was made on behalf of © 
someone who is not an innocent pur- — 
chaser: for. value. and. who cannot 
stand in the. position of that: put- 
-chaser by virtue of privity of title — 
from him. This ‘position is most in. 


keeping with the purposes and poli- — 
cies manifest by the Transportation. 


Act. There is no authority i inthe law - 
*for this Department to issue a pat- | 
~ ent to the railroad which will be on. 

- behalf of one claiming only. as an 
adverse possessor even if the land 
is found to have been nonmineral i in 7) 

character’.and..the original pur- - 

~ chaser from the railroad is found to 
have been an innocent purchaser for 

value. A ruling ‘contrary to. this 


position opens the door: to matters 
which: have“ been. deemed. to have. 


been closed over 30:years ago and af- 
‘fords opportunities for fraudulent : 
claims by persons who have never | 
recognized title in the railroad com" 
pay and its. s transferees. 


J OAN B. ‘THoMrson, 
Administrative = ge: 


APPEAL : 
OF JAMES MORGAN, JR. 
= 


AREA ‘DIRECTOR, 


ABERDEEN AREA oF ai, 


ET AL. 


Decided * anuaiy 99. 1999 | ; 


Appeal from the decision of. the Area * 
‘Director, Aberdeen Area Office, Bureau. 
oe of. Indian as dated March 381, 


20h. ety | ADMINISTRATIVE ‘APPEAL OF JAMES MORGAN, JR Ve 21 
AREA DIRECTOR, ABERDEEN AREA OFFICE, ‘@T AL. | 
ar Faniary 22,1976 = 


. 1975, Accating. a ~Teaue- Gerad by 
the Superintendent on November ‘5, 


> 1974, null and void. 
| AFFIRMED, 


_ - Ts Indian. Lands: ‘Leases and Permits: : 


- Generally. 


Leases may be gianted by the. Secretary: 

pursuant ‘to. 25° CFR131.2(a) (4) ‘only’ 
- aAvhere adult owners -who- qualify under 25. 

- OFR..131.3..are unable to agree upon a. 


— dease. {oes ) 


ellen James. Mor; san, vs 


“OPINION BY 


ADMINISTRA TIVE 006 GE ; 


WILLS ON 


INTERIOR BOARD. or 
£ NDI AN APPE ALS 


The. Superintendent. of the Win: 
‘nebago Indian “Ageiicy, N ‘ebraska,, 
on. Dec Bs. 1974, awarded a lease’ em-_ 
7 bracing. 160 actes ‘of land saiacee 
as the SE. Wy section 1 Towhship’ | 
24, Range 10,. Thurston County, | 
- Nebraska, to J ames ] Morgan, Jr.,the — 
appellant herein. 'Prior,to awarding.” | 
_ the Tease, pur suant to. O5 CFR 131.2 9 
(a) (4), the land ° was advertised by : 
the: Superintendent. on. Nov. 5, 1974, 
for a Period of 14: days. ‘The appel- z 
ant. as. 
See awarded. ‘the Tose: for a. term ‘of. i. 
years beginning Mar. 1, 19%, and 


the . high ” bidder, 


ending Feb. 28, 1980. ia 

OF ha land being the otipinal allot: 
ment of. Simon Porter, Allottee No. 
25-0, 
four of. whom are: - the appellees 


| ae a Superintendent | on Apr. 2 


was. 


is owned by six individuals, 


_ herein. ‘Subsequent to eo approy: al 
of. the lease by the Superintendent: - 3 
but prior. to.the beginning of its 
Eo, 8 term, four of the six owners on J an. 
BL, 1975, protested. the action of the. . 
| Superintendent by. letter tothe Area. 
Director. Two of, the. protestors. : 
. stated. they never received their no-.- 
tice of May 14, 1974,. wherein the 
Superintendent: advised-the owners. a > 
- that he would lease. the land i im ques- 
IME RIS host awed tion if no, lease. was. negotiated. by 
. APPEARANCES: Russel AL \. Eliesons them: within 90, days... 0000. =. 
of Ryan, Scoville, and bass for protest. as. an: appeal. and decided 
. that the Superintendent: had no. au-, 
thority. to lease the. property. Qn. 
Mar: 31,1975, the Area Director-de- 
. Clared the lence null.and void. The 


The Area Director consider ei a 


, 1975, ad- 
vised the appellant, of the Area Di- 


G2 ‘reetor’s- decision, In: the. following 
manner :: Put ngs 


Due’ to. the action ‘Of Aberdeen Area. : 
Office, we can not accept. your ‘lease’ on 


the. Simon. Porter, allotment, “Allotment, | 
| No. 25-0, Thank you for ‘your. interest. 


- The: ‘action. referred: to: by: the: 
Superintendent in his letter of Apr. 
2, 1975, was to the final paragraph” 
of the Area Director’ S memorandum a 


indicating the date of Feb. 2,, 1975, _ 


which read | as follows: 


. Upon a cursory examination of what 
has peen submitted to us for review, I 
might call your attention to 54 JAM 53 


and 25 CFR: 131.6, which expresses: that — | 


the Secretary: is... without authority ‘tO. 


grant @ lease on land of an adult Indian . 
(except those who are not-non-compos 
_ mentis and those whose: whereabouts are 
_ unknown). : a 
make a careful review of the action: ap- 
Morgan which 


a believe. you will need to: 


proving the lease to Mr. 
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appears to have been granted under 25 
CYR 181. 2(a) (4). 


- On Apr. 16, 1975, ‘the’ appellitt 
filed with the Superintendent of the 
‘Winnebago Indian Agency, a peti- 

. tion seeking administrative review 
- of the actions taken by the Area, Di- 7 
vector and the Superintendent. The — 
petition was forwarded to the Com- 
missioner, Bureau of” Indian Af- 
fairs, Se in turn referred the mat- i 
ter to this Board on June 25, 197 By : 


for review: and decision, 


ment for setting aside the action of 


the Area Director and the Superin- 
tendent and -for declaring the ap- 


~~ pellant to be the lawful lessee of the 


allotment in question. pomer eee 14. 


reads as follows: : 


‘The United States, acting throweh’ their 
Department of Interior and Bureau of 


Indian Affairs, has. the authority and 
duty to lease the allotment involved ‘in. 


this action, and having. done SO, the ac- 
tion is final and binding on all heirs and 


devisees and the Bureau of Indian Af... 
fairs. The Secretary of the Interior has 


the authority to. approve all leases. . He 


_ approved the lease in question, and the 


lessee has entered upon. the. land and 

began farming. ‘It would be improper and 

| illegal for the Seeretary to approve any 
other lease. 


~The controversy 2 appears to focus’ 
on the interpretation of 25 CFR 
131.2 (a) (4) ice tee in relevant ele 


7 provides: , 


(a). The Socata ys: may gr ant. lenses on 


sudiyidually: owned land on .behalf. of 


* *%* (4) the heirs or devisees to indi- 
. vidually owned land who have not been | 


able to agree upon.a@ lease during the 3- 


Pete : 
Rea Pe: 


into}: ones, ak the jand ig not in 


use by any of the heirs or " devisees 5 * “ce 


| [Italies supplied. par 


“1 95 CER. 181. 2(a) (4) uses “oe : 
discretionary words ‘ ‘may grant, ay 
Clearly, the purpose of this section om 


is not meant to force heirs or de- — | 
visees into negotiations. Rather, this =a 
section gives the Secretary. thea: 
thority to grant leases only if the 
heirs or Seviness nee. been unable. 

to agree on a lease and not on the: 

| mere fact that. the heirs or devisees _ 
Paragraph 14 of the penton have not entered into a lease. within | 
- fairly sums up the appellant’s argu. - 


the 90- day period, 7 2 

The failure of ie owners s to. re- 
spond or comply to the Superintend- 
ent’s notice of May 14, 1974, cannot. 
be interpreted -as inability on the 
part. of the owners to négotiate a 


: lease, nor cloes it ‘indicate disagree- 


ment per se. 

The Board notes that the owners, 
although living in different parts 
of the country, have in the past been _ 
able to negotiate leases:on the allot- . 
ment in question. There apparently | 
has been no disagreement among’ the 
heirs in the past regarding lease ne- 
gotiations. 

Clearly, the record is void of any 
evidence to indicate the owners were 
actually unable to agree to a lease. 


At most, disagreement can only be | 
inferred by: the owners’ nonresponse 
to the 
‘Under the foregoing circumstances, 


Superintendent’s ‘notice. 


the Superintendent was without au- | 
thority to award a lease on the 7 


‘premises on behalf of the adult. own- 
ers who qualified to negotiate leases 
. under 25 OFR-131.8. | 


month period immediately following the 
_ date.:on which’a lease may be entered 


': Moreover, ae to the appel 7 


es LD. 7 


oe. janes contention, Ae unauthorized 
_ action. of the. Superintendent | in 
8 awarding the lease 1 In question-is not 

final. and binding upon, the Secre- 


- tary. 


‘Now, THEREFORE, by virtue | 


| of. the authority. Aslepater: to the 


Board of Indian Appeals by. the 
an Secretary of the Interior, 438.CFR. 
.. 4,1, the decision of. the Aves Direc-. 

: tor dated. March. 31, 1975, and the 
a Superintendents action of April 2... 
1975, concurring thereto, declaring : 
appellant's lease null and. void,. As | 


hereby AFFIRMED. 


This a 1s final for the De 


partment... 


* Auaeastom, HL Wuson, ere 
a Administra ative e Judge. 


tI CONCUR: 


Mirornene. J. Sanker,. 2 | oe a 
: Admi inistrative e dulge. ewe | 


| JEANNE PIERRESTEGUY 


ol EJ EANNE:. PIERRESTEGUY: ’ - eB i cee, 
dOnaOry 23, cae a: 


9. “Administrative Procedure: ‘Burden a 
of. ‘Proof—Color. oY. Claim: ‘of Title: ue 


Applications - 


An® applicant: ae the ‘Color de oe ne 


Act, 43 U.S.C. $:1068 (1970), has the bur- = 


‘ den to. establish to. the Secretary of the 
‘Interior’ S ‘satisfaction: that the statutory _ Hes 
_ conditions’ for ‘purehase: under the Act : ; 
7 have been met. | sey os oo 


3. Color or. Claim of Title: Description - 


of Land—Color or Claim of Title: Good 
Faith—Conveyances Generally — 


oie eolor of title. application is. pionérly 
rejected where the applicant has failed to- 
eB establish how conveyances in her chain 
of ‘title describing lands different. from 


that: described in cher application, “and 


different from each other, give color of — 


title to: the: applied for. land for the. req- 


. uisite: period of ‘time. «igi, OE 


eet oon Color. ‘or Claim of Title: Deseription. 
3. of Land—Color or Claim of Title: Good 
‘Faith—Conveyances: Generally | 


Generally, conveyances “whieh describe . 


only a “nossessory ‘interest in a parcel 
. of land ‘do not: constitute: a claim or eolor 
. . Of title: within the’ contemplation. of the 


.. ede Color of Title Act. 


28 IBLA 358 


a hea from a decision of the Nevada | 
- State. Office, Bureau of Land Manage- 
~ -ment,. rejecting appellant's. color of: ) 
a INTERIOR BOARD OF LAND. 


a title application ay wagers 
- Affirmed: as modified. 


1, Color. or ‘Claim of Title: Geta Be the 1 Nevada. State Office, Bureau 


- of Land Management (BLM),dated 
| of-—Withdrawals: and: tee | Jans 16, 4975, reje voting’ appellant’s | 


class 1 color OF title purchase appli- : 


‘Withar awals and: Reservations: Effect: 


_ Stock- driveway WwW ithdrawals 
A eolor. Of title application for land whieh 


has: been. withdrawn for a stock-driveway  . 


prior to any conveyance in a color of title 
-applicant’s chain of title is properly re- 
. eye as ito sie land, 


‘Decided, J anuary 28, I 1918 : 


"APPEARANCES: ae D. Siecnee 
Esq. a Reno, : ‘Nevada, for appellant. ; 


: OPINION BE ADMINISTRA- | 


TIVE JUDGE THOMPSON — 


APPEA LS. 


“pis 3 is an appeal — a, deotéim | 


cation for the NEV, ee SEY -_ 
NEW, SEY, NEA 


NEW, NEY, NEI, ia sec: 11, ‘aad : 
~ the Nw’ SW NW 8% NWH - 


24 : DECISIONS or THE 


oe 


all of section 11 is withdrawn fora 
livestock driveway: effective’ Mar. 


| “Yh ‘1919. The record contains a fair- 


-Iy extensive land report_prepared by 


‘the BLM with respect to. the sub- 


. ject land. The report. disclosed the 


absence of private land. in Home- 
~ stead Cariyon where the applied- for. 
land is:located: Tiands in the vicinity 
have been used. primarily for live- 


_ stock grazing and mineral explora- 


: tion... The report’ states that: “Inlo. 
valuable improvements are located 
-on.the. subject land and none. of the. 


land shows evidence ¢ of agricultural 
: development. ee | 


It. is noted in the: report that the 


subj ect lands were appe arently devel- 


oped as a homesite some time in the 
early 1900’s, that..a. rock cabin. at. 
_ the-site. was pr obably developed at 
. that time, and that a small area of 


i the. site was fenced at the time of the 


orig inal. development. The report 
woes on to state, ne “because the | 


DEPARTMENT 


x NWY, NW, SEY NWY, 
— We NEW SEY, NWY,, S144 NWiL 
— NWY4,NWY NWA NWY, NWI, 
of sec. 12, in T. 99 Ny Re 54 Bo 
 MLDM., Eureka County; Nevada 
.. The application, filed’ on’ May 1, 
1979, was. accompanied by. a list of: 
- “conveyances... -pertinent.. to. appel=. 
lant’s claim of title. They all de-. 
pd scribed, a Ponsessory interest. in cers, 


OF THE INTERIOR (83 LD. 


scale ect. Thad has han suaihsicedl a 
relatively unimproved it has: been 
managed as National ‘Resource peas 


Land. » Finally, the report. reveals. | 


that “(the subject lands are located’ : 
within the Blackpoint. Grazing Al- — a 
lotment and are grazed by livestock : 


owned by Bill Harris. a 


The decision of the BLM rejected _ 
fy thes 
; Jand- in section 11° was withdrawn - oo 
— ae: (or See thereo?) 
from the County Recorder's office 
ie appear in the record.: Pe 
“Review of: the rncior title plat 
a indicates that fee simple title to the. 
land described in the application. is. 
: owned by the United States and that 


the application because: 


prior to. initiation of 'the claim; (2), 
there was an absence of valuable, : 


existing improvements’ ontheland; 


(3) there: were breaks in, ‘chain of : 


title to the. land based on the: varl- 
ance in descriptions between: the first. z 


instruments of title, the later instru- 


ments, and. the deser iption in the 
| application; and (4). deeds purport- 
ing to convey a “‘possessory interest” . _ 


are not effective as color of title. 
Appellant argues on appeal that 


the old. cabin and fence.on the land 7 : 
are in fact valuable improvements = 
and that.a. “possessory interest” is 


sufficient to establish ‘color of title. ge 


The Color of Title Act, 43 U, S. Cy a . : Y 
$1068. (1970), provides in part, as oe 
f | 


ollows: 


“he ‘Secketaxy” OE tis Interior. ¥* ae * a 


shall, whenever it shall be shown’ to his | 


hae been held in. wood faith and in pees ae 
‘ful, adverse, possession by a claimant, ee 


his ancestors or grantors;, under: elaim,or - 
color. of title. for. more than. twenty years, 


and that valuable improvements. “have. 
-péen. placed on such land * 


tent: for not to exceed: one hundred. and 


Sixty acres of such land. 2 ae 


eT dy}: oA. purchase: Pore un= 


ae the Color‘of Title Act may: not 23 | 
be based Upon. a oe initiated on 4 


** issue a pa- 


Bal 


Pee 
b 
é 


| withdwiens-o or ried janes. Da: 


J. Boschetto, 21 TBA: 193: (1975) 3 


 Alwa M. Knorr, 14 IBLA 237) 241. 
(A9TA)3 48 CFR. 2540. 05 (bd) The . 


‘first: deed. ins -appellant’s: chain: of 


_ tion 11, was already: avithdrawn: for 


a ‘stock-dtiv eway: pursuant: to: the 


: Act of: Dec. 29,1916, as amended, 43 


_ U.S.C: §300-(1970). Therefore, the — 
; application: must be'rejected’ as. to 
the land in-section:11 because of the = 


withdrawal, ee dromy ona rea- 


eae An euseeai a. ie Color 


-jor’s satisfaction that the statutory 


i conditions for purchase. under the 
“ Act have been. met. Homer. W. Man- ee 
“nies, 63 ID. 249. O51 (1958). This. : 


- burden has not bear met in this case. 


[3] A review of the. chain. of title : 


: reveals the basic inadequacy i in ap- 
c pellant’s. showing of a holding of 
- the land for the requisite time un- 


— dera, claim or color of title, The first . 
7 deed shown | on the form accompany- ¥ 
ing appellant’s: application 3 is d ated : 


Reb. 21, 1933, and describes a, ee 


|  Possessory intérest i in and to a. ‘tract of 
: Tand situated in | Diamond: Valley, Bureka, 


aus ‘Of: the “Mae ggini : Rarich”: in: said — 
County, «: consisting : of. ele -acres,. “unsur- 


7 veyed land. eer ar 
Phe second deed, ated F eb. 1 1984, 


ae describedy: 


saRe “gi Possessory Sater in; ee ae ‘2B 


tre act. - of Jand situated in Diamond ‘Valley, 


| _Bureka, County, Neveda, and about: three 


Ar ambel,. 


OSCR 


“January § 83, 1976 , ae ae: oer aie a 


~ : ‘ 
: P x + 
2 ; ; ‘ 1 \ 
i ae oe ei are ee er oa 
gil J ce ; sale. . ae ah: i, wat gids nr : * 


. what will probably: Be. wheh: sittveyed, Or. | 
lecated therein, the: Ww. Wy NW 
| tion one, and NE I4N 


NE yy of Section two, 
air in ‘township’ tyenty two, 1 mor rth, ange ts 


Bd east, MD.BM." a ea 


title-is. dated: after the land-inisée- The third deed i in. 11945 js is  sleniificant | 

as the grantee. was appellant’s hus- | 

band, Bertr and Arambel., This deed 

conveyed. certain land described by 

J egal | subdivision - In “White Pine - 

County, It also. listed certain water 

rights an d inter ests and. then. other a 

s ‘pieces and. pare ‘cels of. -land, and. 
water rights - located i in: EUREKA 7 

~~ COUNTY,.. STATE OF, NE- - 


7 of Title Act has the burden to-estab- ADA, “ and recited the same. de- . : 


lish to the Secretary of the Inter- scription quoted. above. contained i i, 
- the 1984. instrument. The. fourth in- 
-strument i in.the chain is dated Dec.. 
19, 1957, whereby Bertrand Aram: 
bel. and. Mary Jean Arambel, his... 
wife, conveyed to: themselves. as. nt 
“Joint tenants. with - right of survi- 
-yorship”. of the real property owned = 
by. them in certain counties: in Nee 
- vada: The parcels of _property are — 
not. set. forth. ‘Fhe next instrument © 
gives an: entirely: different. descrip- ; 
tion: from. the. deser iptions, in. the . 
: previous. instruments. Its a. court | 
‘decree, dated Aug: 10, 1964, distrib- a 
—uting .the assets of the. estate of . . 
Bertrand “Arambel to. “appellant | 
whose. name: is- given. as. Jeanne . 
Marie..Jeanne — 
-Arambel, Jeanne. Marie. Arambel, 
Mary Jean. Arambel...' The instru- 
~ ment includes the following: descrip- — 
tion of land-in T. 22 N., &. 5 E, as 
a D. B. 
miles in, a. southerly direction from the 7 


oo Maggini ranch in said county, ‘consisting. 
ie, OE. about 80 acres, ‘uusurveyed land, and. 


a/k/a. 


&M: 


* Wection 42: -Possessory interest. in: jand 


approximately. in- ae elo he of SE. 6s a 
| a %y of SW Ys 


Va. Of, See- : 


26 "DECISIONS OF THE 


: : The jas instrument i 18 a. aad. “dated 


Jan. 16, 1967,. from appellant. to. 


| herself: ond her husband, Auguste 
Pierresteguy, as joint tenants with 


survivorship, containing the same 


description : as the court decree. © 


‘In examining these descriptions, 
it is apparent that: the. 1934" deed. 
and 1945 deeds purport’ to ‘describe | 
unsurveyed land. The description of — 
- the Jand as it will probably be when | 
: surveyed. constitutes | a contiguous 


parcel. However, the 1964 court de- 


-eree and deed of 1967 describe land: 
‘in two > ‘separate, | 


approximately 
quarter-quarter parcels which are 
-one- half mile apart, The description 
in the application again describes a 


completely contiguous parcel, albeit: 


a somewhat irregularly sided tract. 


The field report discloses that pi 99 . 
ON, RB. iu E., M.D.B.M., was sur-: 
Roved: in 1987. Only the application | 


gives a description according to the. 
survey. The deeds and court decree 
in 1964 describe the land as unsur- 


veyed but give a description of what | 
the land will probably be when sur- - 
| veyed. None of those probable: de-— 
ne scriptions embrace. any. of the land - 
as described in the application. Fur-. 

- thermore, there is no explanation of 
- the change in the description i in the » 
1964 decres: which gives two sepa- — 
rate tracts of land widely separate : 
from each other, rather than’ ‘a con- 


7 tiguous parcel as described in. the 


| prior COBY TE NCOS tas Neither of the 


ae Appellant apparently was the’ ienaileiney: 
- and executrix of the estate. We note-that one — 
- executing an estate for his- own behalf cannot. 


_.by describing lands in the: administration . of 


_ an’ estate create one’s. own title, or color. of | 
title, | 


to land -where. ‘none ~.existed © ee 
Bryan N, re 15 IBLA 19. abies 


‘DEPARTMENT. OF THE INTERIOR 


183 ID. 


ee in the. 1964 decree Snbiies 
land. described in the application, 
| although. the land. is in the s same 


section. ; 
. Although. Eee ee ia af - 
can supply deficiencies in the chain 


of title, she has offered no explana- _ 


tion as'to how any of the convey- 


ances in her chain’ of title can give 


color ‘of. title to the ‘subject land 


-when it. is. not included within the 
description of the land. The: most 
the record shows in this connection. 


is a letter to her from Wallace T. 
Boundy, dated Dec. 23, 1970, giving 
a: description of his. survey of land 
embracing cae cabin and old fences. | 


He stated: 


The following is a eal description of 


the 80 acre Homestead situated in Home- — 
stead Canyon on:the East. side of Dia- 
‘mond Valley. 


This, ‘legal description 

should tend to. replace. the one now on file 

in the Hureka County Court. House. 
This legal description has been com- 


piled from field notes of a survey made 


under my: supervision on November 24th, 


1970. ‘The area we. have: surveyed and 


described herein: takes in 80.aeres of the 
most logical bottom ground surrounding 


the old fences and. Beous eee still in 
existence, 


This explanation g given appal: | 


lant’s: surveyor indicates that the 
description in the.application was - 
achieved from his survey'to include _ 
“the most logical bottom ground sur- 
rounding the old fences and Stone — 
Cabin.” "There § is no explanation or _ 
attempt to correlate the. new des-. — 
cription with the old descriptions or 
to show’ that the- ‘parties to the'con-— 
veyances of record understood the 
_ descriptions: to cover ‘such: “bottom . 
| ground.” ae The instruments in. the 


SF pgp. ones oo! JEANNE) PIERRESTEGUY? ° oo ¢3n > 
oe aa | | January 23, 1976 ee 
: ain of Ge ae, ae Tohr to the 
cabin, the fences, or anything which 
would illustrate that such land was 
intended. On the face of the record 3 
as it now stands there is nothing 
which satisfactorily ties the land ap-- 
plied. for with the conveyances. Ap-— 
~ pellant-. indicated’ she’ first knew 
she did not have’clear title to the 
land in 1970. The provision of the — 
Color of Title Act: under ‘which ap- 
 pellant. applied. requires a holding 
under claim or color of title for. at : 
_ least 20 years. Her chain of title des- 
. eribing land in section 12—which is 


not the land in the application—goes 


back only to 1964, That. description. | 
is entir ely different. from, the PHOT - 


dlescriptions. 


Generally there can. bet no. color of 


title to land which} 1s not. embraced in 
a description in some instrument of 


‘conveyance. Cloyd and Velma Mit- 
hell, 22 TBLA 299 (1975); Welliam - 
| something less than a fee simple title. 

is being conveyed. Without more, we | 
cannot. accept conveyances which — 


PL ‘ Sworman, 18 TBLA: 141. (1974) ; : 
Marcus Rudnick. 


for concluding land has been held in 


— good faith under a claim or color of. 
title. /d.:On the basis of the present 
_ record we must conclude: there 1s in- 


. sufficient information which. would 
establish a good faith holding of the 
~ land described inthe application un- 

‘der a'claim.or color of title sufficient. 


to .meet the: nediromente of. ‘the 


Color of Title Act. 


[4] There Is an additional x reason _ : 
Vitis failed. to show that the land was - ; 
held: in good faith: under: some In-. - 
strument giving the Tequisite color. 


: for rejecting. appellant’s - -applica- 


| | tion. All of the instruments inher 
| chain of title refer to a  “possessory, 


&  TBLA: 65— 
(1972). ‘Further, a mistaken: belief 
~ that land: may be included within 
--a description is not a sufficient basis ‘ 


ee in sland. sd Iti is anemia ‘that 7 
adverse possession alone against. the 


United’ States creates no right, to 


land. Eg, Beaver v. United States, — 
850: FF. 2d 4. (9th Cir. 1965), cert. 
denied, 3883 U.S. 937 (1966). The - 


purpose. ‘of the Color of Title Act 


was to enable persons who believed, : 
‘with good reason, that they had. title 7 


to. land. to acces such land upon _ 


. finding the defect 3 in their title, The. 
appellant’s mere statement, without _ 


any support.in reason or the law, © 


that a “possessory interest” can con- 
stitute a color of title cannot be ac- 
cepted. The use of the. termi in these ~ 
something / 
other than title; otherwise, : itsusein 
an instrument of conveyance would. - 
be redundant: The specific qualifi- 
cation that only a. “possessory inter- 


instruments ~ suggests _ 


est” is being conveyed appears to be 
a, limitation on the quantum of the — 
interest, and’ ‘a: recognition that. — 


limit. the estate being conveyed to a 


“possessory 3 interest” as constituting 
a.claim or color of title within the 
| contemplation of the’ Color. of Title ; 
Act. Appellant has not shown. why | 
she or her predecessors could believe 
in good faith that they had. fee sim- — 


ple title to land under conveyances | 


wn purport only to convey a 
.“possessory interest in land.” Cf. . 


: homas Ormachea, A-80002 ‘(May a 
8, 1964) 0 es = 
We. must. conclude that appellant ae 
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‘of. title.” The decision is ieee to 


a ate reflect. ‘the’ feasons stated above. as _ 
ois ‘the, bases for our affirmaiice.. “ 


"Therefore; ‘pursuant. “to the 8 au- 


thority. delegated. to. the’ Board. ‘Gf. 

_ Land Appeals, by the. Secretary ‘of: 
the Interior, 48 GFR, 4.1; the’ de- 
 gision ‘appealed. from i is affirmed, as 
modified, for the reasons | stated in 


oo this decision. ae 


a OAN B. TTitonevsont: 
Administra ative 2 I wage. 


| Wave CONCUR: 
' “Marin Revo. oe G 
an Adninistratva J J udge. 
 ‘Epwarp W. ‘Srveniné;.: 


a Aang Sai 


- ROSCOE PAGE, ET AL. 
Ve | 


oe : ‘VALLEY CAME COAL COMPANY 


cin 8 Walley. Camp. Coal Company’s(Val- | 
ley Camp) No. 15 Mine, located'at 
‘Mammoth, West Virginia. There- — 
vafter, all-of ‘the men voluntarily ee 
withdrew from the mine as permit- = 
ted’ by their wage-agreement. The 
‘Mining -Enforcement .and- Safety - 
| ‘Administration: (MESA), through _ ee 
“its inspector Jack: M. Campbell, is- 
‘sued: an order: of withdrawal pursu- 
vant. tosec.:103.(f) :of the: Federal 
. + < Coal: Mine. Health and Safety Act 
vet Sof 1969. (Act)* at approximately 


6 IBMA 
Decided Ta anuary 


asbeat by Valley Camp Coal Company 
from a.decision by Administrative Law 
_ ‘Tudge Forrest E. Stewart. (Docket, No. 
HOPE 75-702), dated. June 26, 1975, - 
oo granting compensation to miners’ ‘pur- | 
_ ‘suant to sec, 110(a). of the Federal 
Coal Mine Health, and Safety Act of 


; ae. 
- “aimed. 


DEPARTMENT : 


/ 28, 1976 ; 


OF THE INTERIOR - 


: Federal Coal Mine Health and Safety . _ 


Act. of 1969: Entitlemeat ‘of Miners: ve 


ea eye 


2 ‘ener are entitled t to o compensation under Ree 
‘Bec. 110(a) ° "Of: the Act when secs. 1038 =e 


“(f) and L04(ey withdrawal or ‘ders are in. 


“effect' ‘doneurrently: even if. the. 108 (£) ee aS 
Such - coinpensa~. 

is computed. with refer- Pa 
ence: only. to. ‘the duration of the Sec. 
104 Ce) orders. 7 : 7 


-order. was issued: first: 
tion, ‘however, 


: | APPEARANCE: Charles @. ‘Wigs Esq, *e, 
a for ‘appellant, Valley: Camp. Coal Com- - 


OPINION BY’ CHIEF ‘ADMIN- S ae 
ISTRATIVE JUDGE DOANE 


_— ‘INTERIOR. BOARD OF MINE te, 


OPE RATI ONS APPEALS | 


“Factual and. Pp ‘ocedural 
7 | Background 


“On Fadl! 10, 1975; at: sade fi 30 oe . 


‘am, a mine fatality: eceurred ab 


J ee eT: a.m..on the same day, Jan. 10, 


. 2In view oh this cOnGlasiGn it. is unneces- 
‘gary to. determine whether the’ dilapidated 


a structures : on. the property. may be. considered | 
42 “valuable. improvements” within: the: meaning . 
4 of the Color of Title Act: Cf. Lena A, “Warner, 


11: IBLA-102, 106 (1973) ; 


Wirgth: Hf. Menefee, 
A~30620. thors 28, sees ; et. os 


1975. Inspector Campbell thereafter — 
between, 12:30and.1:30.p.m.onthe = 
same. day. issued. Ordre oe With- ee 


a —— 130 U.S.C. 8 801-960 agzo). 


[83 LD. on 


Hoa): 


a : os Soa eras : JEANNE: ‘PIORRESTRGUY | 

‘ i ee oe - cae 28, 1976 — : 
drawal 1 ‘JMC, 2 JMC, and 3 JMC, 

2+ each, pursuant to sec, = HOA Ce) (2). of | 
';the Act, 9” | 


a An oe for compens sation 


was filed'on Feb..10, 1975, by coun- - 

sel Yepresenting the miners detailed 
hereinafter (miners), At a hearing 

Biba Char leston,, “West : Vir ginia, on 


; Apr. 10, 1975, the. miners, Valley 


Camp, » and - MESA | (as amicus 
“vepresented, | 


- our~ae). were. each - 
- There were no: factual. i issues: 10. dlis- 
. pute and the validity of the orders 


of withdrawal was. uncontested. The | 
- part ties stipulated. to the. compensa- : 
‘tion. that would have. been due the 
“miners” in ‘this. matter’. chad. they | 
worked in. Valley. Camp’ 'S.mine on 
Jan.13, 1975; Jan. 14, 1975, and Jan. 
“155, 1975. Gn June 26, 1975, Judge : 
. Stewart entered. his. Decision: pera 
_ found, that the miners. were entitled ; 
~~ to the. compensation listed in, the. 
stipulation. No prayer was made for 
| compensation. beyond the amounts 
contained in: the stipulation. No ex-. 
an planation. was provided as to why 
the prayer.was limited to compensa- 
_. tion on the 13th, 14th and. 15th of 
. Jan.-sinee the orders were: e issued: on 


- the 10th of J J an. 


On July 16, 1975, ‘Valley Camp’ 
filed a timely Notice. of Appeal and 
on Aug. 4,-1975, it filed an, Appel- 
— lant’s. Brief with this. Board. No: 


“response was, received’ from. ths : 
: by. sec. 104 orders. Further, the min- - 


oe ers.argued, the: practical: effect of 
the 104(c) orders was thatnominer, _ 

could return to work untileach or- 

der was terminated. This ‘proposi- 


bs above styled x miners or MESA. 


€ ontentions on, » Appeal 


"Valley Camp relies’ in its brief 


on the following language in sec. 


+ as re a ‘coal. mine or. area ‘of an ee : 
mine is. ‘closed oy an order issued under ae 


séction: 104 of this .title- for: an unwar- 


- rantable failure of the. operator to comply a 
“- with any health or safety. standard, alka 
miners who are édled. due to such order ~~ 
- shall be fully compensated: # 
added. ye | : 


a ae o ‘ 


This language i is ae upon ‘tg Vale - 


ley Camp to stand for the pr oposi- 


‘tion that in order for the miners: to. ; 
be entitled to the compensation men- 
tioned 4 in sec. 110(a),. & SCC. 104 (¢) a 
. order must be the first or ‘der to off- 
cially mandate the withdrawal’ and. — 
consequent idlement of the miners. _ 
Since the 108 (f) order was the first... 
one issued, it 1s contended that that. 
order. “dled” the ‘miners,,No posi- 
‘tion is stated as to the effect ofthe 
104(c) orders remaining in exist- 
ence after the. 103 (f), order was. ters 


minated. It. is argued. not. ‘that the 


108 (£): order: preempted. the. 104.(¢) “a 
_ orders but’ that-section 110(a)° does: 
not apply unless the order: which = 
| first, officially’ “dled? the miners ws Was oe 


asec. 104 or der. ae | 
- The miners in. ‘the Seetaate case. are 


7 not file-a brief on: appeal. Their-con- 
-fention | before the: Judge*was that 
secs. 104(¢) and 103 (£)° were de- 
signed to accomplish different pur-.. _ 
poses and the. Congressional intent’ 
behind the passage of seo. 104. was, 
_ inter: alia, to allow - compensation 


under: sec. 110(a): for miners idled 


tion was pointedly demonstrated by 


ix - the fact { that although the 108 (i). 


- . terminated. 


30:0 _ DECISIONS OF ‘THE 


- or roe was baante on ws an. 14, 1975, 
no work could. resume. until Jan, 15, 


1975; when. the se orders were 


ds ssue ‘Presented 


hea miners entitled to compensa- 


tion under sec. 110(a) of the Act 


when the first official ordér of with- 


drawal resulting im idlement of 


| miners was ‘issued pur suant. to sec. | 
were also officially withdrawn by the 


103 (£) but orders of withdrawal is- 


“sued pursuant to sec.. -104(¢) were 


subsequently issued while is 
a former. order was still i in effect? | 


| Discussion | 


| coe U ey Mi ne Woes of | 
ae District _ 0. 31, 2 oo Board | 


said: 


‘ me es ‘Clinchfield argues ‘that: ‘since the. 


mine was voluntarily closed prior: to is- 
suance of. the order, the. miners were not. 


| idled.: by. such order and that, therefore, 
section. 110 (a) is. not. applicable. We. do. 
Regardless of the se-. 
quence of events or the method by which . 


not. agree, ssi aoe 


the miners were originally withdrawn, 


a mine, or. séction thereof, is officially 
Closed upon‘the issuance of an order pur- _ 
 gsuant to section 104, and’ the miners are - 


Se a. 


officially - idled by. such order. 


As. the above reveals it part, “we 
held in that. case that. when:a mine 
is closed due ‘to an. action of ‘the 


operator following : an explosion and. 


subsequently MESA issues a 104 (a) 


a cones to Sa saan under Sec. 


te OSHD 15,3678 (1971). 


DEPARTMENT OF. THE INTERIOR 


tiered 


[83° LD. 


‘10(a). fiom ae date of the one | 


In the instant case there is a thr ee- 
sequence: 
drawal of the miners in accordance 


; = with their contract; an official order : 
of withdrawal: iecied pursuant to 
sec. 103 (f) ; and three official orders . 


of withdrawal issned pursuant to 


» sec. 104(c). ‘The miners in the in--— 


stant case were officially withdrawi 
by the 103 (f) order. Howeve er, they 


sec. 104(c) orders. The language in 
sec. 110(a) of the Act allows com- 


_ pensation to miners who are “idled” _ 
, by a 104(c) order. There is nothing 
~~ In the language of that section to 


indicate that compensation for — 


miners will not lie when there are a 
. two different: orders of withdrawal — 
in effect concurrently. Additionally, 


that section does not require the 104 
order. to be the first official one.. Se- | 


‘quence, as implied by the United | 
- Mine Workers of America decision. 


(supra), is not the essence of the 
applicability of sec. 110(a). The es- 


_ sence is the effective. date of the is- _ 


suance of the sec. 104 order of 


withdrawal. Ea 
Secs. 103 (£)° aA 104(e). ordes 


are designed to achieve different: ~ 
ends. Clearly, by its own language, 


sec. 103 (f) operates to provide the 


| inspector with emergency powers in. — 
the exigencies ofasituation wherein. | 
order of. withdrawal, the miners are - there is a mine accident for the poe 
pose of protecting the health and 
_ Safety of persons in the coal mine. 
A sec, 104(c) order, in addition to 


“21 IBMA-82)-41, 78 LD. 158, sert-iots 
. protecting the health and safety of 


voluntary a | 


; imaagcle 


miners, pose to o provide a sanc- 
_ tion for a recalcitrant operator’s un- 
warrantable failure to comply with 


‘the mandatory standards found in 
the Act and regulations. Further, — 
a 104(c) order in combination with — 
sec. 110(a), operates to provide com- | 
pensation for miners forced to lose 
work due to this unwarrantable fail-— 


~ ure. The sequence of 103 (£). and 104 
’ orders. bears no 
the: manner in which ‘secs. . 
and 110(a) operate together. Just 


as the issuance of a 103(f). order — 


has the effect of officially man- 


dating the withdrawal of miners 
whether or not they have  al- 
ready. withdrawn, the issuance of | 


a 104(c) order, for purposes of sec. 
110(a) has the effect of officially 


idling the miners even though, in| 
fact, they have already withdrawn 
| from the mine voluntarily, or they 


have first withdrawn in compliance 


| with a 103(f)_ order. Ergo, the 
- miners in this matter were officially : 
“dled” for the purposes of sec. 110 . 


(a) by the 104(c) orders of with- 
drawal upon their issuance not- 
withstanding the prior withdrawal 
required by ‘the 103(£) order. Idle- 
-.ment for purposes of sec. 110(a) 


began, on-Jan. 10, 197 5, when the | 
- first 104(c) order was issued, and _ 


continued beyond Jan. 14, 1975, 
when the 103 (f) order was termi- 


nated, until Jan. 15, 1975, the date 
of ihe termination of the three 104 


(c) orders of withdrawal. 


relationship. to. - 
: 104 - 


PAGE, ETAL, v. VALLEY CAMP ‘COAL COMPANY ort 
= venue: 28, 1976 — — 


The amounts - in “the falewine’ . 


schedule of payments stipulated to | 
. by the parties for the days of Jan. 


18, 14 and 15, 1975, were found by © 


‘the J udge 7 to be due and. owing by © 


Valley Camp to the miners listed : 
therein. who are also parties | to this 2 


; matter. | 
Name 9 = 1/18/75 1/14/75 1/15/75 Tetal 
Roscoe Page._._. $49. 28. we —" $49, 23 
Victor . gee Bk . a 
_ Washington_.__ ‘$51. 98 $51.98 — $103.96 — 
- ‘Franklin a i ae aaa 
Campbell. __._ $51, 08 $51.98 . — $103.98. - 
Keith Agee...--. $49.28 $49.23 - —- . . $0846. © 
Thomas Page... $49.23 $49.28 = - $98. 46 
Don Rains___.-- “$49.23 $49.23 — $08.46 
‘Gary Brown...” $55.00 $55.00 — = $110/00. ~° 
Joe Adkins.___.- $47.08 $47.08: — ~~. $94.06 | 
Danny Trent:... $55.00 $55.00 °— — $110.00 
‘Charles Keenan. $51.98 $51.98 . — | $103.96 - 
eg | ee Eee age 
Schoolearft_... $55.00 $55.00° =—. = $110.00 
Clarence Stone... $47.03 $47.08 -- —- = $04.06 —- 
Robert Myers._. $51.98 . $51.98 —- = $103.96 
Michael | eet gs e.g ere ae 
Campbell. __-. $47.08 $47.08 - — - $94.06 © 
Stephen poe, : Se 
Sizemore_._... $49,238 $49.28 $98.46 
Maxie Goodwin_ $51.98: $51.98 $51.98. - 
Nelson Metz....- $49.23 $49.23 $49.23 > $147.69. 
Howard eo a ae Ge ae 
Murphy....... $47.03 $47.03 $47.08 $141. 00 . 
Roy Balser....-.. $51.98 $51.98 $51.98 . $155.04. 
John Qualls_-_.. $55.00 $55.00. $55.00 . $165.00. 
Daniel Stephens. $51.98. $51.98 $51.98 $155.94 
Clyde Foster-_.- $49. 23 $49. 23 . $49, 23. $147. 69 
Galen . PN es : 2 
Carpenter. __.- + $49, 93 $49.93” $49.93 $147.69 
| ‘Ronald Cochran- $47, 03 $47, 03 «$47. 03 ‘SIAL 09 << 


ot er = © & ~ 92 829. 16. 


We: find no reason fo: overturn the : 


og udge’ s findings of fact and conclu- - 
‘sions of law, or inquire further inte 
the calculations for. compensation ~ 
beyond the amounts stipulated. 


$155. O4- . | 


Oot. _DECISIONS OF. THE DEPARTMENT. OF THE, INTERIOR. 


“ORDER 


- WHEREF ORE, ee to “thé - 
| authority y delegated to the Board by: ie 
>. the. Secretary. of the Interior (43. -, - 
~- OFR. 4.1(4))5_ IT Is. HEREBY a 
- ORDERED, ‘that the decision, in 
the. above- captioned | case IS. AF- ; 
_ FIRMED and. that the above sums 
: totaling. 801 16 be. wee to. a : 


a aes wes ee ee ae 
Po ae (ee a 


_ 188 LD, 


| ee miners indicated above 


within 30. days, 0 une: dare of this 

Decision. © ieee ai es ee 
nes on ene 

0 hie js Administrative es udg ag 


ie CONCUR: 


pore Es Scumamnnend, Jt ies 


Administrative Judge. Binds a eres 
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| STANLEY M. ‘EDWARDS 


24 IBLA 12 
| "Decided February 4,1 976 


Appeal from. decisions of Wyoming | 


State Office, Bureau of Land Manage- 


ment, rejecting noncompetitive oil and. 
gas lease offers W 47844, W #7845, : 


WwW 47846, W £7847. 


‘Set aside and remanded. - 


1, Oil and Gas Leases: Discretion to 


Lease 


In the absence of' a withdrawal of land. 


from mineral leasing, public lands are 


subject to leasing for oil and. gas in the 


 diseretion of and under conditions im- 
posed by the Secretary of the Interior. 


Q, Oi] and Gas: Leases : Generally—Oil 
and Gas. Leases: Consent. of Agency 


The recommendations of the Forest Serv- 
ice are important in determining whether 
or not an oil and gas lease should issue 
_ for public lands but are not: conclusive. 
~ Ultimately, the Secretary of the Interior 
is entrusted with the responsibility of de- 
termining whether or not to issue a lease. 


| 3. Oil and Gas Leases: Lands Subject 
To—Wilderness: Act : 


Public lands in national forests are pres- 


ently open-to oil and gas leasing re- — 


gardless of whether they are part of an. 
officially. designated wilderness area: 
However, where the land is within such 
an established wilderness area, the Sec- 


retary of Agriculture has the statutory | 


authority to prescribe reasonable stipula- 


tions for the protection of the wilderness’ 


character of the land consistent with the 
use of the land for the purpose of the 
lease, although only the Secretary of the 
Interior may close:the land’ to. leasing or 
prohibit the issuance of a lease. 


_ Esq., Casper, Wryo., 


4, Oil and. Gas Leases: Consent of | 
Agency—Oil and Gas Leases: Disore- 
tion To Lease - 


Where the Bureau. of Land Management. 
rejects an oil and gas lease offer for pub-- 
lic lands within a national forest solely 
on the objection of the Forest Service and’ 
where the Bureau officials did: not make 
an independent . determination whether 


leasing the lands is or is not in the pubhie 


interest, the rejection is not a proper ex- 
ercise of discretion and the case will be: 
remauded to the Bureau for further con- 


‘sideration. 


APPEARANCES: Michael J. Sullivan, 
for appellant. 


OPINION BY ADMINISTRA- 
TIVE JUDGE STURBING 


INTERIOR BOARD OF LAND 
APPEALS oO 


Stanley — M. ‘Edwards ee 
from decisions dated Sept. 23 and. 
Oct. 2, 1974, of the Wyoming State 


Office, Bureau of Land Manage- 


ment, rejecting noncompetitive oil. 

and gas lease offers W 47844, W 
47845, W 47846 and W. 47847 for 
lands an the Shoshone National 
Forest. The sole reason given for: 
the rejection of W 47844 was that 
the Forest Service-objects to leasing 
for oil and gas. The other offers were 
rejected because the lands in the 
offer are within the boundaries of 
the Washakie Wilderness and the 


Forest Service recommends that the 
lands not be leased. 


On appeal, Edwards asserts that 
under sec, 17(c) of .the Mineral. 


Leasing Act, 41 Stat. 487, 80 U.S. Ge: 


§ 226(c) (1970), the applicant — 


883 LD. No.2 


34 


“shall be entitled to a lease” eheNe 
noncompetitive lease offers are filed 
on. public domain or acquired lands. 
He submits that the Secretary of 
the Interior has no discretion in the 
issuance of a lease where the appli- 
cation is on a noncompetitive basis. 

Assuming arguendo that discre- 
tion does exist, appellant contends 
that the re] jections were an abuse of 


discretion. He asserts that the deci- 


_ sion was arbitrary and capricious, 
based upon the recommendation of 
the Forest Service without regard 
to public interests or without a 
factual basis. 

Appellant further. contends a 
the rejections were contrary to the 
- Department’s multiple use concept. 
_ He reasons that the Department has 

broad discretion in prescribing 
terms and conditions regarding the 
- conduct of operations under an oil 
and gas lease. Accordingly, he con- 
- tinues, the Department, in exercis- 
ing its discretion, can prescribe 
terms and conditions which it deems 
adequate to resolve any conflicts be- 
tween competing uses. Appellant 
expresses his willinpiiess to enter 
into stipulations which the -Forest 
- Service might deem appropriate for 
the restriction of leasehold opera- 
— tions on the lands and believes that 
such action would serve to encour- 
age the multiple use concept and 
obtain the greatest net public bene- 
fit from the lands in question. 

[1] Ap pellant’s assertion that the 
Seer etary of the Interior has no dis- 
eretion in the issuance of noncom- 
petitive oil and gas leases of public 
lands is incorrect. Under sec. 17 of 
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the Mineral Leasing Act the Secre- ; 


tary has plenary discretion torefuse _ 


an offer to lease. £'.g., Udall v. Z’all- 
man, 880 U.S. 1 (1965); Rosia 
Trujillo, 21 IBLA 289 (1975). 
However, 1f- the Secretary, or one 
exercising the duly delegated au- 
thority of the Secretary, does decide 
to lease a particular tract, he must. 
issue the lease to'the first qualified 
applicant therefor. Yolana fockar, 
19 IBLA 204 (1975); Lloyd W. 
Levi, 19 IBLA 201 (1975). In the 
absence of a withdrawal of land 
from mineral leasing, public lands | 
ordinarily are subject to leasing for 
oil and gas in the discretion-of, and 
under the conditions imposed by the 
Secretary. Hsdras K. Hartley, 23 
IBLA 102 (1975); Dunean Miller, 
6 IBLA 216, 79 L.D. 416. (1972). 7 
[2]. Appellant’s other contentions — 

warrant consideration. Although > 

the Secretary does have discretion 
in issuing oil and gas leases, a deci- — 


sion to reject a lease must have a — 


reasonable basis. The recommenda- 
tions of the Forest Service, Depart- 
ment of Agriculture, regarding: ‘ 
national fopust public ands: are im- 


portant in determining whether a 


lease should issue, but are not con- _ 
clusive. £'sdras HK. Hartley, supra; 
Bil J. Maddox, 22. IBLA 97 
(1975) ; Beverley Lasrich, 22 IBLA. 
202 (1975). Ultimately, the Secre- 
tary of the Interior is entrusted - 


with the responsibility of determin- — 7 


ing whether to issue a lease. This is 
apparent in the cases dealing with 
stipulations in oil and gas leases. 
Although the Forest Service’s rec- 
ommendations for stipulations to 
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protect environmental and other 


land use values will be carefully 


considered, in most instances the De- 
partment of the Interior determines 
what stipulations must be required. 
as a prerequisite to lease issuance. 
Esdras K. Hartley, supra; Kart RB. 
Wilson, 21 TIBLA 392 (1975). This 
Board has been insistent that pro- 
posed stipulations be reasonable. If 
the stipulation is. unreasonable, it 
will be deleted, or the case will be 
remanded to the Bureau of Land 
Management for further considera- 
tion. Karl Wilson, supra; Bal J. 


Maddox, . eee Ene Mt iller, 


supra. 


Complete’ rejection of a lease of- 


fer 1s a more extreme measure than 
the most stringent stipulation. If 
the Board requires that. a stipula- 
tion be based on valid reasons, it is 
evell more compelling that a rejec- 


tion should’ rest on a sound ene 


tiou. 

[3] W 47844 was rej jected because 
the Forest Service objects to leasing 
for oil and gas, and the foregoing 

discussion concerning stipulations 
relates principally to that case. The 
other three were rejected because 
the lands are within the boundaries 


of the Washakie Wilderness and the 
extend to those national forest lands des-. 


Forest Service recommends that the 
lands ‘not: be leased: The fact that 
lands are included in a wilderness 
area does not preclude the issuance 
of oil and gas leases for these lands. 
- There is a distinction to be drawn 
between the rules. which apply: to. 
public land oil and gas lease offers 
for lands which have been included 


officially in established Nara! 


forest wilderness areas and lease of- 


fers for public lands in national for- 
ests which have not been so desig- 


nated. Since this appeal involves 


offers for lands in both categories, 


_ this distinction should be clarified. 


Under the law, public lands in either 
category are presently open to oil 
and gas leasing. Both categories 
may be leased subj ect to reasonable - 
stipulations for the protection of 
other resource values. The differ- 
ence lies in the fact that where such 
lands are included in- approved 
wilderness areas, the Secretary of 
Agriculture has. the statutory au- 


thority to prescribe. appropriate 


stipulations, whereas with regard to 
public lands in national forests 
which do not have wilderness desig- 
nation, it is the Secretary of the in: 
terior who has the authority to de- 
termine what stipulations should oe 
Imposed. 

The Wilderness Act of Sept. 3 
1964, 16 U.S.C. § 1183(d) (3) 
(1970), provides: | _ | 

(3) Notwithstanding any other provi- 
sions of this chapter, until midnight De- 


_cember 31, 1983, the United States min- 


ing laws and all laws pertaining to 
mineral leasing shall, to the'same extent 
as applicable prior to September 8, 1964, 


apnated by this chapter as. “wilderness 


areas”; subject, however, to such reason- 


able regulations governing ingress and 


egress aS may be prescribed by the Sec-  — 
_ retary of Agriculture consistent with the 


use of the land for mineral location :and. 
development and exploration, drilling, 

and production, and use of land for rahe 
mission lines, waterlines, telephone lines, 
or facilities necessary in exploring, drill- 
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ing, producing, mining, and processing op- 


erations, including. where essential’. the 


use. of mechanized. ground or air equip- 
ment and. restoration as near as practi- 
cable of the surface of the land disturbed 


in performing prospecting, location, and, 


in oil and gas leasing, discovery work, ex- 
ploration, drilling, and production, * * * 


Moreover, in addition to this au- 
thority for the Secretary of Agri- 
culture to regulate ingress and 
egress, the same sec. provides: 


Mineral leases, permits, and licenses cov-~ 
ering lands within national forest wilder- 
ness areas designated by this chapter 
shall contain such reasonable stipulations. 
as. may. be prescribed by. the Secretary of 
Agriculture for the protection of the wild- 
-erness character of the land consistent 
with the use of the land for the purposes 


for which they are leased, permitted or 


licensed. Subject to valid rights then ex- 
isting, effective. January 1, 1984, the min- 
erals in lands designated:by this chapter 
as wilderness areas are withdrawn from 
all forms of appropriation under the min- 
ing laws and from disposition under. all 
laws pertaining to.mineral leasing and all 
amendments thereto. (Italics added.) 


Departmental. regulation 48 CFR 
$111.1-3(f£) implements the statute. 

It must be noted’ that the author- 
ity vested in the Secretary of Agri- 


culture to regulate ingress and eg- 
ress and to prescribe stipulations for 


protection of the wilderness charac- 
ter of the land is conditioned in two. 
such regulations. 
and/or stipulations must be “rea- 


respects. First, 
sonable.” Second, they must be con- 
sistent: with the mineral use of the 
land. We find no authority, express 
or implied, for the Secretary of Ag- 
riculture to withdraw the land from 
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mineral leasing or to prohibit the is- 
suance of a mineral. lease. Indeed, 


the text quoted above would strongly 


suggest that the intent of-the legis- 
lation was that these lands would 
continue to be available until 1984. 
on the same basis as they had been 
previously. Thus, an election to re- 
fuse to issue an oil and gas: lease 
would continue: to: be at the discre- 
tion of the Secretary of the Interior 
upon a finding by him, or his. dele- 
gate, that good: cause therefor ex- 
‘stad, - 

[4] Where BLM officials: have 
carefully. considered and: weighed 
the multiple use factors and decided. 
rejection of an offer is required in 
the public interest to protect special 
environmental and resource values, 
this Board has upheld’ such. a rejec- 
tion. H'.g., Rosita Trugilto, supra. In 
the present case, however, the record 
does not show: a. proper: exercise. of 
discretion by BIsM officials. based 
upon an independent determination 
whether leasing: these lands.1s or is 
not in. the public-interest. H'sdras H. 
Hartley, supra. 

Fhe Bureau should cnalen all 
factors involved and decide whether 
the leases should be: rejected. One 
factor to:be considered is appellant’s 


willingness. to: accept: reasonable 


stipulations for the protection of the 
lands. If, after deliberation, the 
Bureau decides: to: reject: the offer, 
reasons for that: decision.should be 
enumerated. | | 

Therefore, pursuant. to. the. al- 
thority delegated to. the. Board of 


a7] = fs. POCAHONTAS FUEL. COMPANY  =.——s—iws—“‘ité«s 
| February 4, 1976 | 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion.of the State Office is reversed 
and remanded to that office for fur- 
ther consideration. | 


Epwarp Ww. STUEBING, . 
Admamstrative Judge. 


WE CONCUR: 


Josupn W. Goss, - 
Admmistrative Judge. 
Joan B. THompson, | 
Admimistratwe Judge. 


POCAHONTAS FUEL COMPANY 
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Decided February 4, 1976 


Appeal by Pocahontas Fuel Company 
from a decision dated Aug. 12, 1975, 
by Administrative Law Judge James A. 
Broderick upholding the validity of an 
imminent danger withdrawal order 
issued pursuant to sec. 104(a) of the 
Federal Coal Mine Health and Safety 
Act of 1969 in Docket No. HOPE 
45-7 16. | € 


Affirmed. 


Federal Coal Mine Health and Safety 
Act of 1969: Imminent Danger: Proxi-. 


mate Peril | | 

A eondition of float coal dust accumula- 
tions in energized: electrical rectifier and 
starting boxes where arcing and spark- 
ing normally occur constitutes an immi- 
nent danger. 30 U.S.C. § 814-(1970). 


APPEARANCES: L, Graeme Bell HI, 
Esq., for appellant, Pocahontas Fuel 


Company; ‘Thomas A. Mascolino, 
Assistant Solicitor, Leo J. McGinn, 
Trial Attorney for appellee, Mining 
Enforcement and Safety Administra- 


| tion. | _ 
OPINI ON BY 
ADMINISTRATI VE JUDGE. 
SCHELLENBELG | 


INTERIOR BOARD OF MINE 
OPERATIONS | APPEALS 


Background 


On Mar. %, 1975, Withdrawal 
Order No. 1 JBF was issued in Po- 


cahontas Fuel Company (Poca- _ 


hontas) Modoc Mine in Mercer 
County, West: Virginia. The order 
was issued pursuant to sec. 104(a) _ 
of the Federal Coal Mine Health 
and Safety Act of 1969 (Act) 4 and 
cited the following condition: ~~ 


15.400 


The No. 1 belt conveyer (sic), float coal 
dust in depths up to % inch was allowed 


‘to accumulate in and around the rectifier 


and starting box for the No. 1 belt .con- 
veyer drive, float coal dust, loose coal 
(damp) and coal dust six inches deep 
(lesser amounts at different locations) 
starting ata point approximately 65 feet 
inby, the entire length of the belt con- 
veyer, 


On Mar. 1, 1975, Pocahontas filed 
an aplication. a review pursuant 
to sec, 105(a) of the Act.? An evi- 


‘dentiary hearing before the Admin- 


istrative Law Judge’ (Judge) was 
held on June 8, 1975, in Bluefield, 
West. Virginia. 

The Judge in his decision ac-. 


_ 2300.8.C. secs. 801-960 (1970). 
230 U.S.C. sec. 815(a) (1970). — 
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cepted the inspector’s judement that 


an imminent danger of explosion 
was presented by the fioat coal dust 
accumulations in the rectifier and 
starting box housings in which arc- 
ing from electrical circuits normally 
occurs. He therefore concluded that 
the withdrawal order was properly 
Issued. 

Pocahontas timely filed its notice 
of appeal from the Judge’s decision 
on Aug. 25, 1975. 


iL Ssue on Appeal. 


“Whether ae 5 udge erred in con-. 


cluding that the subject withdrawal 
order was issued on the basis of a 
condition which at the time of is- 
suance warranted a reasonable esti- 
mate or expectation that death or 
serious bodily injury would occur 
before elimination of the danger if 
normal operations to extract coal 
continued. 


Discussion 


Relying on the Board's decision 
in Rochester and Pittsburgh Coal 
Company, 5 TBMA 51, 82 I.D. 368, 
1975-1976 OSHD par. 19,884 
(1975), Pocahontas contends that 
the Judge erred in upholding the 
withdrawal order in the instant case 
because the record fails to show a) 
that float coal dust was in suspen- 
sion, and b) that there was a reason- 
able expectation, if normal mining 
practices were to continue, that suf- 
ficient quantities of float coal dust 
~ would be put into suspension to fa- 
cilitate an ignition from an electri- 
cal are or spark. © 
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“Te feochester and Prtisburgh, 
supra, the Board vacated an immin- 
ent danger withdrawal order based 
on float coal dust accumulations, 
after finding that the record demon- 
strated only speculative, remote po- 
tentialities for a disaster such as an 
explosion or belt fire. This result 
was reached because events which 
could have caused the float coal dust 
to go into suspension (a belt break 
or a rock fall) were merely possible, 
and also because there was no coin- 
cident expectation of a spark occur- 
ring at the time the order was is- 
ai: 

In the instant case, a source of 
ignition was an uncontradicted cir- 
cumstance at the time the order was — 
issued. The inspector testified that 
arcing normally occurs within the 
rectifier and starting boxes (Tr. 59, 
81) and the latter were energized 
when he arrived on the scene. The 
current coming into the boxes was 
4160 volts AC (Tr..18, 103). The 
operator’s mine superintendent gen- 
erally minimized the danger of 
alternating current,? but did not 
dispute that arcing and sparking 
normally occur in the energized rec- 
tifier and starting boxes. We find 
that the Judge correctly accepted 
the inspector” $ opinion on the point 
that arcing within the boxes. pre- | 
sented an ignition source. 

‘The inspector saw no float. coal 
dust in suspension but ordered the 
power turned off when he saw settled 
float coal dust on top of the boxes. 
He then made measurements of the 


“You -barely can see an 
(Tr. 108) is of scant 


8 His statement: 
AC current spark” 
probative value. 
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aecumablations inside the boxes, find- : ee 


ing settled dust up to one-fourth 
inch deep. (Tr. 54, 55, 78). 

Since a source of ignition is estab- 
lished, the imminency of the danger 
hinges on the likelihood of the float 
coal dust:becoming. suspended and 


‘thus presenting the requisite cir- 


cumstances for an explosion. Ac- 
cording to the inspector, suspension 
could be caused by the electrical en- 


ergy in the boxes. He testified that — 
the likelihood of an vee was 


Imminent since: 


: The ‘electrical “power itself breaking 


and creating an are could .disrupt. the 
float dust in sufficient amounts to cause 
‘a small ignition which in turn would get 
larger going. up the belt line. Tr. 59. — 
The inspector’ Ss opinion that elec- 
trical arcing could cause float coal 
‘dust to go into suspension and lead 
_ to an ignition in the electrical boxes 


- is uncontradicted by witnesses for 
_ Pocahontas. We note in addition 


that suspended float coal dust would 
have to have been alighting on and 
in the boxes over quite some time to 
accumulate to a depth of 14 inch. 
‘Thus an additional hazard is pre- 
sented during the course of accu- 
mulation. Since float coal dust is 
very light and easily disturbed, we 
beliovet that the ‘Inspector reasonably 
apprehended an imminent danger 
of explosion given the circumstances 
of the instant case. Pocahontas has 
not demonstrated how, in view of 
the evidence, the result reached by 


| ingly, we: will affirm the J meee S 
decision. 


—ards:. 
: Facilities - 


39° 
= ORDER 7 
WHEREFORE, or to the | 


authority dele egated to the Board by 


the Secretary of the Interior (43. 
CFR 41(4)), IT IS: HEREBY 


ORDERED that the decision ap- 


pa from Is AFFIRMED. 


Howann os Seem ureaie, js a 
Administrative J udge: 


I concur: 
Davi Doanz, 


Chief Administr ative ed Judge. 


CARBON ¥U EL. COMPANY - 
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| Appeal by the Mining Enforcement and 


Safety Administration and the United 
Mine Workers of America from a deci- 


sion by Administrative Law Judge 
Forrest H. Stewart, dated July 22, 


1975, granting an Application _ for 
Review (Docket No. HOPE 75-800) 
and. dismissing a Petition for Modifica- 
tion (Docket No. MW 75-131) under. the 


Federal Coal Mine | Health. and ac _ 


Act of 1989. 
“Affirmed. 


Federal Coal Mine Health sua Safety 


Act of 1989: Mandatory Health Stand- 
Bathhouse and ‘GChangeroom 


7 A eon of 30 OFrR 7. 1712-9, requir- 
the J udge is’ erroneous. Accord- : 


ing: that bathing and change-room facili- 


ties be provided in a central location 


convenient to all the miners where such | 


. facilities serve the miners of more than 
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one mnine, is not proved when the evi- 
dence shows that the average distance 
from the six mines served is 2.1 miles and 
the portal of the mine farthest from such 
facilities is only 1.1 miles farther than 
the portal of the nearest mine. 


a APPEARANCES: Thomas A. ‘Masco- 
lino, Assistant Solicitor, Robert. A. 
Cohen, Trial Attorney, for appellant 
Mining . Enforcement :and . Safety . Ad- 
- Mministration; Steven B. Jacobson, Esq., 
H. John Taylor, Esq., for appellant 
United Mine Workers of. America; 
Charles Q. Gage, Esq.,” for’ appellee 
Carbon. Fuel Company. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


INTERI OR BOARD OF MINE 
OPERATIONS APPEALS 
Background . - 
Gi May 22, 1975, a federal coal 


mine inspector issued Notice No. 3 
SAD at Carbon Fuel Company’s 


(Carbon) No. 6A, 23 Drift Mine at 


Winifrede, West Virginia. The no- 
tice, issued pursuant to sec. 104(b) 
of the Federal Coal Mine Health 
and Safety Act of 1969 (Act), s cited 
ithe following condition : | 
The bathing facilities and change rooms 


provided for the use of the miners at 
this mine, was not conveniently located 


in that the mine is located a distance of | 


4 miles from the present facilities. | 

The parties subsequently ‘agreed 
that the 4-mile figure in the notice 
was in error and that the correct 
distance between the bathhouse and 
7 the 6A, 23 portal is actually 3 miles. 2 


— 130 0.8.C. $§. 801-960 (1970). 
2p, 10, Applicant F Tixh. 1.. 
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‘The sided alleged to be violated, 


80 CFR 75.1712-2, provides: 


Bathhouses, change rooms, and sani- 
tary toilet facilities shall be in a loca- 
tion convenient for the use of the miners. 
Where such facilities are designed to 
Serve more than one mine, they shall be 
centrally located.so as to be as convenient 


for the use of the miners in.all the mines 


served by such facilities. 


Qn June 2, 1975, Carbon filed 4 
Application for Review oftheabove — 
notice and a motion for expedited 
hearing. It contended that the ‘time 
set for abatement -(1 month) was 
unreasonable, alleged that the ae 


house facilities serving its 6A, 


Drift Mine were centrally oe | 
and that the notice was therefore 
invalid. Carbon also filed a motion 
for extension of time for abatement 
and a Petition for Modification of 


80 CFR. 75.1712-2.3 © 


On June 9 and 10, 197 5, an expe- | 


dited hearing was held in Charles- 


ton, West Virginia. The following 
evidence was adduced at the hear- 
ing. Carbon’s 6A, 23 Drift Mine was 
first opened in April 1974. It em- 
ploys 41 men on two production 
shifts and produces approximately 
300 tons of coal in a 24-hour period. 
The estimated life of the mine is 7 
years. The 6A, 28 Drift Mme is one 
of six mines in Carbon’s Winifrede 
Division. All six of the mines are 


served by the single bathhouse cited 


_ 8The Petition for Modification was. pub- 
lished in the Federal Register on June 1%, 
1975. It averred that the existing bathhouse 
facilities serving the 6A, 28 Drift Mine would 
at all times guarantee no less than the same 
amount of protection afforded the miners of 
this mine by the application of the above 
standard. It included a list of improvements 
contemplated for the existing facility if the 


. Petition were Banneeys 
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in iid notice of Jilation. The table 
below lists - the distance in miles 


from each mine. to the bathhouse: 4 


6A,. 23 Ditties fee . 0 
Morton Ming ses. : 1.9 
Ai MING rote Sek ke eee 2, 
BP Mes onthe rae et en ee ts 
31-2 tet dears raat a0 
No. 38 (Sih |) Some ee ee 2.2 


The road. from thie bathhouse to the 
por tal of the 6A, 23 Drift Mine con- 
sists of 1 mile of hard surface and 
2 miles of dirt road. All but about 
six of the miners pass the bathhouse 
on their way to and from work.’ — 
Mining Enforcement and Safety 

| shaministention: (MESA) Inspector 
Sonny A. Davenport, who issued the 
_ above notice, testified that he used 
‘his own judgment in making the 
determination that the bathhouse 


was not convenient for the miners | 


atthe 6A, 23 Drift Mine. He defined 
as “convenient” a situation where 
men could come out of a mine, take 
a shower, and change clothes with- 
out having to get into their cars and 
drive 3 rile (Tr. 129). 


Mr. George M. Pritt, MESA Coal 


Mine Inspection Supervisor, who 


directed the inspector to issue the 
instant notice, testified that MESA 


had established no official policy or 


guidelines for interpreting the 
terms “convenient” and “centrally 
located” in 30 CFR 75.1712-2 (Tr. 
23). He stated that the bathhouse 
was inconvenient with respect to the 
6A, 23 Drift Mine to the extent that 


a man emerging. from the mine — 


“would be subicce to at times being 


* Applicant Exh. 1. 
3 Government Exh. 2. 


wet, hot, dirty, eee haves in 


the winter time. a cold automobile 


to enter and drive 15. minutes be-— 
_ fore he can arrive at a place to find 
the facilities for washing, cleaning 
‘up, and put on dry, clean clothes” 
(Tr. 92). According to Mr. Pritt, a 
centrally located bathhouse: would 
.'be.one which. was.equidistant from 
‘all ‘the mines it served. He felt that 
the bathhouse in the Instant. case 
was “reasonably convenient” (Tr. 
58-59) for those mines. within a 2- 


mile radius. Gn this basis, he found 


the bathhouse inconvenient for the 
miners at the 6A, 23 Drift Mine. © 


The Judge in his decision ob- 
served that Mr. Pritt’s definition of 
“convenient” (a ‘bathhouse located 
within 2 miles of a mine portal) 
conflicted with the inspector’s def- 
inition (a bathhouse within walk- 
ing distance of a mine portal). In 
view of the fact that MESA had no 
official guidelines for applying the 
terms of this regulation, he noted 
that the inspector’s interpretation 


of convenient was vague and arbi- 
trarily applied in an area where 
none of the mine portals was near 
enough to-each ‘other so that a cen- 
trally located bathhouse would ‘be 


within walking distance. The Judge 


also considered the fact that most of 
the miners passed the bathhouse on 
their way to and from work as hay- 
Ing a bearing on convenience and 


concluded that ME SA had failed to 


make out a prima facie case of the 


alleged violation. He therefore 
granted the Application for Review, 
vacated the Notice of Violation and 
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dismissed without prejudice the 
Petition for Modification. 


Contentions of the Parties a 


MESA contends that. the inspec- 


tor’s interpretation of the term 


“convenient” was reasonable and 
that the Judge erred in rejecting it. 
The UMWA contends that the 
Judge misinterpreted the term 


“convenient” and that. MESA cor- 


rectly “drew a line” between mine 
| portals located 2 and those located 
5 miles from the bathhouse. 


- Carbon contends that the decision 


of the Judge is supported by a pre- 


ponderance of the evidence ant. 


‘should be affirmed. 
Issue 


| "Whether the J udge etred 3 in .con- 
aluding that MESA had failed to 


prove a. violation of B30. CF R 


1517122. 
Discussion 


For the following reasons we 
think that the Judge correctly 
vacated the notice of violation. The 
subject regulation does not -require 
either that a bathhouse be located at 
each mine portal or that a bathhouse 
‘be located: within walking distance 
where such facility serves more than 
one mine. Indeed, the regulation is 
silent on limitations in terms of dis- 
tance. It requires a bathhouse that 
serves more than one mine to be cen- 


trally located for the convenience of 
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“all the miners. In the present record 
the only fact of consequence which 


differentiates the 6A, 23 portal from 


the other portals a the Winifrede 


division is that the 6A, 23 portal 


is &%o of a mile farther from the 
bathhouse than the next closest 
portal. We cannot conclude that this 
increment. in distance renders the 


6A, 23 portal inconvenient with 
respect to the location of the bath- 


house, especially when it is consid- 


ered that most of. the miners em- 
ployed at the subject mine pass the 
bathhouse on their way home. We 


hold that under the facts of the 


present case the requirements. of . 
comfort and convenience prescribed . 
by the regulation were met, and that 


the interpretations urged by MESA 
and the UMWA exceed. those re-_ 
quirements. 7 | | 


Accordingly, the Jud ge’s eer 
should pe affirmed. 7 


| ORDER | 
7 WHEREFORE, pursuant to the - 


| authority delegated to the Board of 


Mine Operations Appeals by the 


Secretar y of the Interior (43 CFR 


4.1(4)), the. decision in the above- 


captioned. proceeding IS AF- 
FIRMED. 7 


a 4 DavD Doane, 
- Chie 2k Administra atine eT udg gen 


I CONOUR: 


| Howaxp J. Scrmimnsrre, Ir., 


Administrative Judge. | 
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APPEAL OF © 
PAUL E. McCOLLUM, SR. 
TBCA-1080-10-75. oo 
Decided February 2 F on 


Contrast, ‘No. "52500_CT5-609, cer 
Vegas Pipeline Installation, Bureau of 
Land Management. 


Denied. 
1, Contracts: Construction and Opera- 


‘tion: Protests—Contracts : Disputes 
and Remedies: Generally—Contracts: 


. Formation and waldity: Authority To 


Make | 


Where. a sonsieaction contractor con- 
tended that the contracting officer’s en- 
forcement of a contract requirement for 
roll-over protective structures on all 
equipment regardless of age constituted a 
change because the requirement was con- 
trary to standards issued by the Secre- 
tary of Labor wnder the Occupational 
Health & Safety Act (29 U.S.C. § 651 et 
seq.) and therefore void, the Board ex- 
amined the contention in the light of 
-OSHA and also under the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. § 327 et seg.) and concluded that, 
_ while it. was: unlikely that either statute 
was intended to preclude a’ Federal 


agency. from contractually imposing more. 


‘stringent safety - requirements than pre- 
scribed by the Secretary of Labor, it was 
not necessary to decide the question since 
appellant’s remedy for an alleged illegal 
elause was.a protest in other forums 
prior to bidding and. award. 


APPEARANCES: “Mr. Paul K. McCol- 
lum, Sr., pro Se, Yuma, Ayizona; for the 
appellant; My. Gerald. 3B. O’Nan, 


Department Counsel, Denver, Colorado, 
for the. Government. 


OPINION BY ADMINISTRA- 
‘LIVE JUDGE NISSEN 


- INTERIOR BOARD OF 
CONTRA OT APPEALS 


“This aed involves a claim for 
a constructive change which as orig- 
inally asserted was in the amount 
of $3,184.88. Neither party having 


elected a hearing, the appeal will be 
decided on the written record. 


_ Findings of Fact as 


The contract awarded on June 24, 


1975, is in the estimated amount of - 


$91,018.36 and called for the con- 
struction and installation, from 
materials to be furnished by the 


Government, of approximately 18.1 


miles of polyethylene pipeline. The 
contract included Standard Form 
23-A (October 1969 Edition). 
Work was to be started within 10 
calendar days and was to be com- 
pleted within 45 calendar days after 
receipt of the notice.to proceed, ‘The — 


record. does not indicate the date the 


notice to proceed was issued or re- 


| aes by appellant. 


Paragraph 26° of the Additional 
General Provision of the contract 
provides as follows: 


26. Roll-over Protective Sraucbaresa are 
required on all equipment, as defined in 
OSHA 1926.1000, regardless of age. Cer- 
tification is required from the manufac- 
turer er, Registered Professional En- 


gineer, that the ROPS meets the require- 


ments of (1) OSHA Part 1926.1001 and 


1002, (2) State of California Department 


of Industrial Relations (3) ‘Division. of 


_ Industrial Safety, Corps of Engineers, or 


(4) Similar recognized authorities, © 
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in a letter, dated Aug. 15, 1975, 
appellant: advised the contracting 
officer in pertinent part: 


We propose to. Usé,. “on the: ibowe con- 
tract, a Caterpillar: tractor, “Model D8 
Serial Nember 2U21006 manufactured in 
1952, * + * | 

OSHA does not require roll over pro- 
tection for this machine. The California 
Department of Industrial Relation; Corps 
of Engineers, Bureau of Reclamation, nor 
any other specification of the Bureau. of 
Land Management that I have seen, re- 
quires the roll over protection structure 
for this machine, 

In fact it is our understanding that the 
new OSHA law amendments has [sic] 
provisions prohibiting any Federal 
Ageney from enforcing or attempting to 
enforce any requirements not provided 
by OSHA. In other words, if is our un- 
derstanding that OSHA is the Federal 
Safety Standards [sic] that is to be fol- 
lowed by all Federal Agencies. 

We have been mstructed verbally to 
comply with paragraph 26 which we did 
not anticipate when we bid the job, 
therefore: [ste] the cost of providing the 
roll over protection for the above machine 
is considered extra work and a claim for 
additional compensation. * * *, 


Appellant estimated the total cost 
of purchasing and installing the 
ROPS to be $3,134.88.2 | 

In a letter, dated Aug. 19, 1975 
(Exh. 3), the contracting officer 
acknowledged that the ROPS clause 
in the contract exceeded the mini- 


1 Appeal file, Hxh. 2. The record does not 
reveal the status of contract performance at 
this time. . 
 2ROPS being in the nature of a capital 
improvement, it would seem to be clear that 
an appropriate equitable adjustment, assum- 
ing entitlement thereto were established, 
could not be measured by the total cost of 
purchasing and installing the structure. In- 
deed in-his complaint, appellant claims an 
unspecified amount for being deprived of the 
use of his. D~5 tractor and for being forced 
to rent a tractor equipped with ROPS. 
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ae requirements of law.2 How- 


ever, he pointed out that the clause 
was clear in requiring ROPS on all 
equipment regardless of age, that 
the clause would have applied 
equally to all of appellant’s compet- 
itors in bidding on the project and 
that he had no alternative but to 
enforce the requirement as written. 
Appellant’s. claim for additional 
compensation was denied. | 

By letter, dated Sept. 10, 1975 
(Exh. 4), appellant contended that 
it was not the intent of Congress 
that Federal-agencies set standards 
different from those required under - 
OSHA and that therefore Para- 
graph 26 of the contract was unlaw- 
ful and unenforceable. A final de- 
cision of the contracting officer was 
requested. The contracting officer re- 
sponded under date of Sept. 16, 1975 
(Exh. 5), stating that the decision 
rendered in his letter of Aug. 19, 
1975, was final. This timely ape 
followed. 


Decision 


Opposing the claim, the Govern- 
ment asserts that. the claim is un- 
timely in that appellant should have 
protested or sought clarification of 


the ROPS requirement prior to bid 


opening, that the contracting officer, 


= This concession was made because stand- 
ards (29 CFR 1928.1000) issued by the Secre- 
tary of Labor pursuant to the Contract Work 
Hours. and Safety Standards Act (40 U.S.C. 


8: B2T et segs) do not require. ROPS on -ma- 


chines manufactured prior to July i, 1969. 
Standards issued under the Contract Work 
Hours and Safety Standards Act have been 
adopted (28 CFR 1910.12) as standards under 
the Occupational Safety and. Health Aet (29 
U.S.C. § 651 et seg.).. This action was in ac- 
cordance with the: statute (29 U.S.C. § 653 
(b) (2)). 
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in dees the minimum needs 


of the Government, is free to impose 


safety requirements, more stringent 
than OSHA standards which are 


merely minimums, and that in any — 


event the Government is entitled to 
strict compliance with the specitica- 
tions. 


Considering the Government’s pe- | 


nultimate argument first, the statu- 


tory language (29 U.S. C. § 653(b) | 


- ) that: 


* safety and health Fain as promul- 
ee under: (listed Acts, including the 
Contract Work. Hours: and Safety. Stand- 
ards Act) are superseded. on the. effec- 
tive date of corresponding standards, pro- 
mulgated under this chapter, which are 
determined by the Secretary to be more 
effective ee 


casts iedGul aaabe on fhe valid- 
ity of the assertion that OSHA 
standards were intended to be mini- 
mums atleast. insofar as the stand- 
ards: are applicable to the. condi- 


tions under which Federal contracts 


are performed. Be that as it may, 
the instant contract being for con- 





4The Government’s citation: of certain pro- 
visions of. the statute. providing that state 
_ plans for the development and enforcement of 
occupational and. health. standards be at least 


as effective as standards -promulgated. under. 


OSHA (29. U.S.C... § 667), and of the legisla- 
tive history, (Senate Report No. 91-1282, U.S. 
Code. Congressional and.Administrative News, 
91st Congress, Second Session,at 5182). re- 
lating. to. the adoption of consensus standards 
is. not persuasive. Deferring: to. state plans 


which are at. least as effective as standards _ 
promulgated, under: OSHA is not indicative of — 


an,.intent to, allow. similar. latitude to Federal 
agencies, and: we note- that, the statute relating 
to consensus standards or established Federal 


standards. which. are: to -be- promulgated within. 
2 years after. enactment, (29 U.S.C. §. 655 (a).), 
provides that in case of conflict the standard. 


which assures the greatest protection ghall be 
promulgated. 


struction. and there being no aoube 


that OSHA was not intended to and, 


did not repeal the Contract Work 

Hours and Safety Standards. Act,° 
the interesting questions raised by. 
sec. 4(b).(1) “of OSHA ® are not 
present. here.’ The Contract Work 
Hours and Safety Standards Act 
was originally enacted as the Con- 
tract Work Hours Act of 1962° and 
amended to its present title and to 





= There is no express acneai in OSHA and 
the legislative history (Senate Report No. 
91-1282, note 4, supra, at 5199) provides in 
pertinent part: 

“It is the intent of the committee that the 
Secretary will develop health and safety 
standards for construction workers covered by 
Public Law 91--54 (Contract Work Hours and 
Safety Standards Act} pursuant. to the pro- 
visions of that law and that the Secretary will 
utilize the same mechanisms and resources for 
the. development of health. and: safety stand- 
ards for other construction - workers newly: 
covered by this Act.” 


® OSHA provides in part: 

“*(b) (1): Nothing in this. chapter shall apply 
to working conditions of employees with re- 
spect. to which other Federal agencies and 
State agencies acting, under section 2021 of 
Titie 42, exercise statutory authority to pre- 
seribe: or enforce standards or regulations: 


_ affecting occupational safety or, health. ie 29 
U.S.C. § 653(b) (1). 


-7@This is so: because of the Contract Work 


Hours and Safety Standards Act contains no 


corresponding: exemption as that. quoted (note 
6, supra) from OSHA. Cf. _ Gearhart-Owen. 
Industr ies, Ine, OSHRC Docket No. 4263 
(February 21, 1975), 1974-1975 Occupational. 
& Health Decisions (CCH). par. 19,829 (fact. 
that DOD had promulgated safety regulations, 
which were required by an ASPR clause to be 
incorporated by reference into the contract, 
relative to the manufacture of explosives and 
dangerous materials, did not preclude the 
Secretary of Labor’s jurisdiction under OSHA 
since the 4(b) {1) exemption (note 6, supra), 
was held, with one Commissioner dissenting, 

to be applicable only where the purpose of the 


statutory. authority exercised by the. Federal 


agency concerned was to affect occupational 


safety and health). 


8 Public Law 87—581, cae. “13, 1962, 76 


Stat. 357. 
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include provisions (40 U.S. C. § B07 


et seq.) applicable | to health and 
safety standards in 1969.° Federal 
Procurement Regulations, which 
are issued under the Federal Prop- 


erty and Administrative Services - 


Act of 1949 and have been held to 
have the force and effect: of law *° 
have long included a provision that 
in preparing invitations for bids for 
construction there shall be included 
to the extent applicable “(x1) 


Safety requirements * * *.”** We, 


therefore, conclude that, the Con- 
tract Work Hours and Satety 
Standards Act is not to be con- 
strued ‘as preempting the authority 
of Federal agencies to prescribe 
safety requirements in- contracts 
awarded by such agencies. 

If, for example, the instant con- 
tract was to be performed on highly 


uneven terrain or on steep slopes, it 


would seem anomalous indeed that 
the contracting officer would be pre- 
cluded from prescribing ROPS on 


all material. handling equipment. 


used in contract performance. 
The. foregoing analysis suggests 


that appellant’s contention. that 
OSHA standards, which, as we have 


seen, are also standards under the 
Contract Work. Hours and Safety 


®Public Law 91-54, Aug. 9, 1969, 83. Stat. 
96. Regulations implementing this law were 





issued in 1971. (See CCH, Employment Safety 


& Health Guide par. 7701. y$ ; 

10 See, e.g.,. Herbert Schoenbrod, et al. yy, 
United States, 187 Ct. Cl. 627 (1969). Of. &. L, 
Christian and Associates vy. United States, 160 
Ct. Cl. 1 (1963), on rehearing, id. at 58, 
2See FPR 1-18.2038-1 as issued in FPR 


Amendment 48, Sept. 1968 and 41 CFR . 


1-18.203-1 (1975), 
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1974), 
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Standards Act, preclude the im- 
position of more stringent safety 
requirements in Federal construc- 
tion contracts is erroneous.?? Even 
if our conclusion were otherwise, it — 
would not necessarily follow that 
the more stringent provisions would 
be unenforceable.1? However, since 
we conclude that appellant’s remedy 
for an alleged illegal clause, no less 
than its remedy for alleged restric- 
tive specifications, lies by protest 
in other forums prior to bidding 
and award, we find it unnecessary 
to decide whether the ROPS re- 
quirement was contrary to law. The 
Government being entitled to strict 
compliance with the specifications," 
the contracting oificer’s decision to 





12 We note nae the ere of Labor nae 
determined (29 CFR 1926.2) that variances 
under the Contract Work Hours. and Safety 
Standards Act may be granted under the same » 
circumstances -in ‘whith’ variances may be 
granted from' OSHA: standards -and:.that. the 
latter statute (29 U.S.C. § 655) prescribes the 
procedures under: which an employer may ap- 
ply for a variance. While a contractual safety. 
requirement less than that prescribed by the 
Secretary of Labor would not, absent a 
variance, preclude enforcement by the Secre- 
tary of the higher standard; we can find no 
indication that the statute was intended to 
preclude Federal agencies from ‘prescribing 
more stringent: safety requirements in’. con- 
tracts awarded by them: — 

‘See, ¢9., Rough ‘Diamond Company v. 
United States, 173 Ct. Cl. 15 (1965) (plaintiffs 
could obtain no litigable rights under statute 
not enacted for their benefit). Of. Generat 
American: Transportation Corp., General Re- 
search Division, PSBCA No. 67 (November 12, 
74-2 BCA par. 10,935 at -52,047 
(Christian ° doctrine, note 10, supra, has never 
been applied to excise from the -contract 


special clauses’ agreed to by the parties), 


17, D, Piercey, IBCA-1013~12-73 tock. 17, 
1975), 75-2 BCA par. 11,533. | | 
(BY. DD. Piercey, note 14, supra, and cases 


cited. 


47) ~=——s« CTY «OF KLAWOCK v. P. H. ANDREW; ET AL. 


AT 


~CITy OF KLAWOCEK Vv. STATE OF ALASKA 


_ DEPARTMENT OF HIGHWAYS | 
is ee: 25, 1976 


anton the ROPS ‘requirement v was 
proper... : 
7 Conclusion 
The appeal is denied. 


SpENcER T. Nissen, — 
Administrative Judge. 


Lconcurn: — 


? Wrist. F. McGraw, 


= Chief Administrative Tuge 


awarding ‘of deeds to occupants of the 
townsite lots at the time of final sub- 


divisional survey. 


2. Alaska: Townsites—Regulations: 


Applicability 


‘To the extent they do not vitiate itie pur: 
= poses or provisions of the Alaska Native 


townsite law, the provisions of the non- - 
N ative. Alaska townsite law are to be ap- 
plied ‘in the disposition of Native town- 
site lands ; in «such: ‘cases, references to 
the Act of Mar. 3, 1891, 48 U.S.C. § 732 


(1970); ine the- ‘documents relating’ to a 


Native townsite are not pro forma, and 


‘CITY OF ‘KLAWOCK 
; YY. 7 


Pp, H. ANDREW, ET AL. 
‘CITY OF KLAWOCK 


‘Vv. 
‘STATE OF ALASKA 
_ DEPARTMENT OF HIGH- 
WAYS 


24 BEA 85 


Decided February: 26, d 976 6 


| Appeals from decisions of the Alaska 
townsite trustee, Bureau of Land Man- 


agement, awarding townsite lot deeds 
to respondents, and rejecting appel- 


lant’s conflicting: townsite lot applica- 
tion, ee aa | a 


Affirmed 
1. Alaska: ‘Townsites—Rules of Prac- 
tice: Appeals: 


A city organized under Alaska State law 
has standing» to appeal from the rejec- 


tion of its application for townsite deeds 
to land ‘within its city “limits, and the 


; whole lot ; 


‘Standing To ‘Appeal 


the non-Native townsite provisions may 
be applied. | 


Z 3. Alaska: Townsites—Townsites = 


: The date. determinative of the rights of 


occupants of Alaska N ative townsite land 


is the date of final subdivisional survey, 


not the date of patent; if, at the date 
of final. subdivisional survey, the lots are 
occupied by non-Natives as well as Na- 
tives, the lots will be disposed of under 
both the non-N ative and Native town- 
site provisions. 


4, Alaska: : Townsites 


The, Aiseua: townsite trustee’ s lot awards 
will not be disturbed when the appellant 


challenging the awards fails to assert 
facts that might demonstrate error in the 


application of the Alaska townsite rules :. 


(1) that, in: the® ‘absence of conflicting 
occupants on the same parcel, occupancy, 
of a portion of a lot is occupancy, of the 
(2) that occupancy may be es- 
tablished by the initiation of settlement 
if the intent to possess and improve is 
clearly evidenced on the ground; and (3) 
that lots will be awarded to those who 
occupy or. are entitled to. le kad of the 


lots at: issue. 


a" APPEARANCES: Robert G. Mullen- 
dore, Esq., of Roberts, Shefelman, Law- 


AS DECISIONS 


rence, Gay & Moch, Seattle, Washing: . 
Ray C. Preston, — 
Rsq., Assistant Attorney General, State _ 
of Alaska, for State of Alaska Depart-- 
Louis M.. and 

Josephine Seltzer, Martin J. Fabry III, 
Breed, and 


ton, for appellant; 


ment of Highways; 


Paul H. and Betty W. 
-DeMorrow and Nelda C. Lynch, pro se, 


and Ralph Burnett, President, accu’ 


of Wales Lodge, Tne. 


OPINION BY ADMINISTRA- 
TIVE JUDGE FISHMAN. 


INTERIOR BOARD OF. 
LAND APPEALS 


The City of Klawock, Alaska, oa 7 


appealed from separate decisions of 


the Alaska townsite trustee reject-_ 


ing the City’s application for vari- 


ous lots in the. Klawock. Townsite: 
_ Addition, and granting the conflict-_ 
ing applications of the respondent. 


parties (see Appendix, p. 57). In 
each decision the townsite trustee 
recited that the plat of dependent 
resurvey and subdivision of a por- 
tion of U.S. Survey No. 1569, con- 
taining the parcels at issue, was ap- 
proved July 30, 1974, and that he 
found each lot at issue to be im- 
proved as described in each re- 


spondent’s application on the date 


of the lot awards, Dec, 11,1974: The 
trustee held that non-Natives oc- 


cupying lots in a Native townsite at 


the-time of approval of the subdivi- 


sional plat of survey were entitled to 


_ deeds to the lots they occupied. 
On appeal, the City of. Klawock 


argues that the only persons en-. 
titled to a trustee’s deed for land in 


a Native townsite are those who oc- 
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cupied lots at the date of patent to 


the trustee, and that the only proper 
disposition of lands unoccupied at 


the time of patent is to the City of 
Klawock itself. In the alternative, 
the City argues in its reply brief 
that if the date of final subdivi- 
sional survey can: be: used to deter- 


mine occupants’ rights, only Natiwe 


occupants can acquire rights by oc- 
cupancy at that date. 

Klawock Townsite was  estab- 
lished by Executive Order No. 4712 
(Aug. 30, 1927), which excluded ap- 
proximately 195 acres of land from 
Tongass National Forest and “re- 
served: [it] to be disposed of for 
townsite purposes as provided by 
Sec. 11 of the act of March 8, 1891 — 
(26 Stat., 1095), and the act of May 
25,1926 (44 Stat.,629).” 

Sec. 11 of the Act of Mar. 8, 1891, 


(26 Stat, 1099, 43 U.S.C. § 732 


(1970), provided. for the entry of | 
Alaska lands as townsites for the | 
benefit of the occupants thereof, to 
be disposed of in a manner gen- 
erally consistent with the townsite 
provisions: applicable in the lower 
48. states, 43 U.S.C. § 718 et seg. 


(1970). The Act.of May 25, 1996, 44 


Stat. 629, 630, 43. U.S.C. gg 733-736 
(1970), 
land occupied by Alaska Natives as 
a townsite could be sur veyed, pat- 


ented and deeded to the i . 


thereof. 

In Soticitor’s Opinion, 66 I.D. 919 : 
(1959). (hereinafter Saaman:Town- 
site) ,the Deputy Solicitor held that 
the townsite trustee should not 
charge purchase money or survey 


fees in the deeding of lots. to Na- 


provided, amter alia, that. 


47] CITY OF KLAWOCK v. P. H. ANDREW, ET AL. AG 
_ ‘CITY OF KLAWOCK v...STATE OF ALASKA’: .- 
‘DEPARTMENT OF HIGHWAYS 
_ February 25, 1976- 


tives ° in Susials townsite. The hold- 
“Ing was based on the Solicitor’ s find- 


ing that, since Saxman qualified as 


aN ative townsite under: the 1926 
yee tha reference in the patent ‘to 


the trustée ‘to both the 1891 Act, 7 


| supra and the 1926 Act, supra; was 


“pre forint ‘only, and was not in- | 


tended ‘to ‘irapose any. of the -1891 
Act requiréments, “Ineliding ' _ pur- 


disposition ‘of lots'in Saxman towh- 
Site. : Saxman # orbnsite, ae vat 
O14, eee Un eee pa eee: 

 Appellait’ ar gues 5 tha: the’ ‘peter 
ence to ‘the’ 1891° Act;"the® ‘so-called 
~non-Native townsite provisions, ‘in 


the Klawock patent. was ‘similarly 


pro formé, aad that the lots “are to 
be ‘disposed of only: in ‘conformity 
with the 1926 Act. If'so, the. City 
argues, 48 ‘CFR 9565.3 (¢), which 
provides that in'a hon-Native town- 
site, “* ** Only those who were oc- 


cupants of lots ** * at ‘the date of — 


the approval of final subdivisional 
town site survey * * * are entitled 


to the allotments herein’ provided,” 


cannot be applied to. Klawock. In- 


“trustee should ‘follow the cases 
under the townsite laws applicable 
to the lewer 48: states (43° U.S.C. 


-§ 718 ef seg::(1970)), and hold that — 


the only occupants entitled to deeds 
are those. who occupied their. lots at 
the, time éf patent to the trustee. 

[1] In response to the. City’ s-con- 
| tentions; the State’ of Alaska, De- 


partment of Highways (her einafter | 


the State), applicant for Lot’ 6, 


202-—887—76-————-8 


Block 65 and pone in IBLA 


76-52, argues as an initial matter 


that the City of Kawock’s appeal 
should be dismissed because the City 


has no standing to raise the claim 
“made on appeal. Regulation 43 ae 
4.410 provides i in part that 


* any 
party to a case who is advers scl at- 
fected by a decision of an officer of 


the Bureau of ‘Land ‘Management 
chase morie¥ or survey fees, « on the °* * 


* shall have'a right to appeal ‘to 


Ae Board.” As the City is*a ¢con- 


flicting applicant, asserting rights 
under 438 CFR 2565.4, enter alia, for 


“a'deed to the pareel’ awarded ‘to the 
“State of Alaska, we are hard put to 
. understand how. it. is not adversely 


affected by the decision ops 


: from. 


However, the State proceeds to 
argue: (1) that the City as an ap- 
plicant eould only ‘take as trustee 
for the benefit ‘of its. citizens (48 
CFR 2565.5 (b) (1), 2565.7), and 
thus the townspeople ‘of Klawock 


are the real parties in interest; and 
(2) that a City-organized ee the 
laws of the State of Alaska (AS 
-18.80.255) violates its charter when 
-stead,. according to the City, the | 


it represents a racial or ethnic group 


against another such group. First, a 
holder (or potential holder) of a 
legal title in trust is adversely af- 


fected by a decision rejecting its 


claim to the title asserted, just as 
the beneficiaries are adversely at- - 
fected. 76 AM. JUR, 2d Trusts § 600 

(1970). Second, whether or not the 
City has, an impermissible motive 
‘for appealing is not at. issue— 
whether or not the secupant of a 


30 


lot at the time of final saeuenel. 
survey has a superior right to that 
lot is at issue. The City was ad-_ 


versely affected by. the decision be- 
low, and we hold it has standing in 
IBLA 76-52. 48 CFR 4.410. Since 
the City has.appealed from the de- 
cisions of.the trustee rejecting its 
application, for deeds to the remain- 
ing lots in. issue, the City clearly has 


standing to appear as to those aoe | 


cisions as well. . 3 7 
On, the merits of the case, the 

State argues that. the . townsite 
trustee correctly cited and apphed 
43, CFR. 2564.3, which provides: 

Native towns which are occupied partly 
-by white-lot:oecupants will be surveyed 
and disposed ..of under the provisions of 
both the act of March 3, 1891 * * *, and 
the act of May 25, 1926 * * *, 
The State points out that the City 
seeks to benefit from some of the 
non-Native. townsite 
(e.9., 48 CFR 9565.7, which pro- 
vides for the conveyance of un- 
deeded lands to the municipality), 
while asserting that the rest are in- 
applicable, sone 43 CFR 2565.3 
(c). The State also argues that the 
cases cited by the City, for the prop- 
osition that only settlers at the time 
of entry and patent to the trustec 
are entitled to deeds, all deal with 
the substantially different townsite 
provisions applying to the lower 48 
states, 43.U.S.C. § 718 et seg. (1970). 

| Further, the State points to the gen- 
— eral grant of authority to the Native 
townsite . trastee, 43 CFR 80.22 
(1988), now 43 CFR 2564.0-4(b) 

(1975), , as support for the trustee’s 
‘action in awarding: it the lot for 
| which it applied. 


. DECISIONS OF THE ree OF oes INTERIOR 


regulations, — 


‘Ts 3 1.D. 


The ‘adividuals ‘parties ne 
ent in IBLA 75-301 separately indi- 


cate their reliance on the townsite 


trustee’s assurances about how the 
unsurveyed portion of the townsite 
would be disposed. of, and various 


City Council actions, especially a 
resolution of May 9, 1973, endorsing 


the trustee’s proposal fox Jot distri- 
bution and authorizing respondents’ 

occupancy. and improvements. Mar- 
tin J. Fabry, ITI,. based on his ex- 


perience as a. member of the Kla- 
wock City Council, indicates that 
until after the respondents had be- 
gun constructing 


_ their ; improve- 
ments the City’s practice was to 
stake and post whatever vacant 


- townsite land it claimed and felt it 


needed.t In addition, respondents 
individually _ attack. appellant's 


characterization. ‘of awards to non- 


Natives as an invitation to specula- 


tion, and .a,- destruction of . Native 
“cultural. integrity,” arguing that 
they are permanent residents, not 


speculators, and provide essential 
services to the community. 


The individual respondents rely 


ona roughly phrased:claim that the 


City, after approving of or author- 
izing their staking and improving 
the lots at issue, is estepped to ap- 


peal the award to tliem. Similarly, 


the State in its counter-reply, and 


some of the individual respondents, 


assert that the United States ean- 


1 Ralph - Burnett, President’ of . respondent 


corporation, . Prinee of Wales Lodge, Ine., sub- 
mitted with his answer a copy of 2 Notice, 
dated Aug. 30, 1974, from the City of Klawock 
indicating that the BLM had. approved the 
subdivisional survey of townsite, and that the 


townsite lands were henceforth. not sibjeet ‘to 
staking by non-Natives. _ Seek . 
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not renege on n the townsite trustee’s 
assurances that they could enter on 


and ‘improve the lots at issue. (But 


see 43 CFR 1810.3.) It is unneces- 

Sary for us to tule on the merits of 
these claims because, for the follow- 
ing ‘reasons, we hold that the 
trustee’ : awards ‘were proper #06 
issue was properly rejected. 

[2] The Native townsite reeula- 
tions provided at the time Klawock 
townsite was patented, and now 
provide, that the townsite trustee 
will take’ such action as may be 
necessary to accomplish the objects 
sought to be accomplished by [sec- 
tion 3 of the Act of May 25, 
1926].” 43 CFR 80.22 (19388), now 
43 CER Ob64. 0-4(b) (1975). As con- 
strued in Saxman Townsite, supra, 
the statute requires the trustee to ad- 
minister his trust so that the pro- 
visions of the 1926 Act, and the reg- 
ulations isstied thereunder, are not 
vitiated by the application of 1891 
Act provisions. Thus, the Deputy 


Solicitor held i in Sadman that the 


non-Native® townsite purchase and 
survey charges should: not be im- 
posed in a Native townsite governed 
by 43..CFR..80.22 (1982), DOW. 8 
CFR. 2564, 2: (1975). = 


’ The’ - diser étion — ‘pained the 


trustee, however, authorizes him. to 


apply the gerieral ; regulations under 
the non-Native. townsite law when 
these do.not conflict with the 1926 
Act. In-sueh: ‘situations, the refer- 
ence in. the Executive Order with- 
drawal and patent to both the 1891 


Act and the 1926 Act is not pro 
forma, as in Sawman, and the 1891 


Act provisions and tegulations may 


be applied. 

[3] As the Deputy Solicitor ; in- 
dicated in Sawman, there are no 
specific Native townsite regulations 
governing the disposal of additional 
lots and lots unoccupied at the time 


of reservation and patent. We hold 


that the townsite trustee thus 
properly invoked 48 CFR 2565.3, 
providing for the award of lots io 
those who occupy them “at the date: 
of final subdivisional townsite sur- 
vey,” which applies to both classes 
of Alaska townsites, and which in 
no way Vitiates the provisions of the 
1926 Act 

In determining o¢cupancy at the 
date of final subdivisional survey, 
the trustee properly invoked the 
provisions of 43 CFR 2564.38, which 
provide that Native towns. partly 
occupied, by non- -Native lot oceu- 
pants will be surveyed, and disposed. 


of under the provisions of both the 


1891 and the 1926° Acts, 43'°OFR 
2564.3 (197 5), formerly, 48 OFR 
80; 26 ° (1938), codifying Circular 
No. 491, . Native Towns, para. v 
(Feb. 24, 1998) .8 eS 


743 CFR 2565.3 (1978), ee, 43. CER 
80.11 (1938), codifying Circular. No: 491, as 
revised Treb. 24, 1928, was in effect at the time 
of B:0. No. AT12° establishing ‘the Blawoek 
townsite reservation. 
2'To the extent that the trustee’ s discretion 
is ‘guided: by” the~ ‘applicable ‘portions. ‘of the 


Bureau of Land. Management, Manual, we note 


that its provisions accord ‘with this construc- 
tion ‘of the Native and non- Native townsite 
laws. The Manual _ provisions uniformly use 
the date of final ‘subdivisional Survey as the 

(Continued) 
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Appellant. cee three. arg uments. i 
to support its conclusion hat the.: 
time of patent, rather than the date. 


of final subdivisional survey, con- 
trols lot awards. ‘First , appellant: ar- 


gues that Saxman Donmaie. supra, 


held that references to the 1891 Act 
in Native townsite transactions were 

pro forma, and thus the townsite 
_ provistons. of the lower 48, states. ap- 
ply. Since we construe Saxman to 


have held. only that reference to the 


1891 Act is pro forma i in situations 
where the 1926 Act controls the 
manner of. executing the trust, this 
argum ent fails, so 

Second, in its reply brief, appel- 


lant relies heavily on the argument, 


that the Alaska townsite provisions 
themselves, require that the provi- 
sions of the general townsite law, 48 


U.S.C. § 718 ec seg. (1970), govern 


the date for determining occupancy — 


rights in a Native townsite. Both 
sec, i of the 1891 Act, 43 U.S.C. 
§ 732 (1970), and sec. 4 of the 1926 
Act, 43 U.S.C. 8.736 (1970), how- 


ever, , authorize the Secretary to pro- 


mulgate’ regulations | to administer 


these laws. The. regulations applied 


by. the. townsite trustee, 48 CFR 
2564.3 (Native. towns sccapiad part- 
ly by non-Native lot occupants) and 
43 CFR 2565.3 ( occupancy to, be de- 
termined ‘at date of final ‘subdivi- 
sional oe were both, h promul- 


seer atntene ar camererret estar 
(Continued) | 
“critical | date”. for. 


HG. Ves BLM “Manual Chi 


determining oceupaney, 
2.4.8, 2, 2A. 8. 17G, 


The Manual also provides or the. application as 
Of provisions, of,. both. townsite laws. in con- 


junction when necessary. “AL townsite patents 


far, trustees, ‘are. issued. under the. ‘authority... 


of. the Acts. of. 1891 and 1926 so that both 
white, and, native. persons, may... be. accommo- 
dated. by the Trustee as circumstances war- 
rant. . ms BLM Manual. Ch, 2A. 8. 14. 


OF ao DER e TENS bal THE aN TEEIOE 


[83 LD. 


Sania Sue: to. anaes grants of 
authority... | 

~ The application of these regula- 
tions, especially. 43 .CFR 2565.3, in 
a Native townsite would, according 
to appellant, violate the. provision 
in 43 U.S.C. § 782. (1970), that the 
Secretary conform. his. regulations 
to the intent. of the general townsite 
law in order to achieve as nearly the 


same results as possible. We do not 


feel that the ‘regulations as con- 
strued above vi iolate this provision : 

unlike the general. townsite law, the | 
provisions of the Alaska townsite 
statutes require the Secretary to ad- 
minister the trust subsequent to en- 
try, reservation or patent. The regu-. 
lation attacked by appellant was 


promulgated to govern the trustee 


in executing this portion of the trust 
as the county judge would have un- 
der state or territorial legislation in 


the lower 48 states. Regulations gov- 


erning execution of the trust sub- 
sequent { to entry or patent, including 
43, CFR 2565.3, were thus essential 
under the Alusica townsite laws. The 

reoulations under the 1891 Act, con- 
trol this case, rather than the town- 
site cases from the lower. 48° states 
cited for the, proposition. that the 


date of entry. or patent, is. determi- 


native of rights.* 


4 2A yieiiant cites Hodges \ vy. Hean. 135 P, 250 
(Idaho 1913) ; Seully: vy, “Squier, t3 Idaho. 417, 
90. P. 573 (1907) ; Holland, ¥. Buchanan, 19 
Utah 11, 56 P.° 561 (1899) * ‘Newhotise v¥. 


Simine,: 29 P.-263, 264 (Wash. -1892). These  - 


cases are. inapposite in. this ‘Situation because 
under ‘the general townsite’ laws, 43 U.S.C. 
$-T18 et seq: (1970); all title passed from the 


United: ‘States-upon patent. to:.the- trusteey ee 


usually ‘the county judge; at which time ‘the 
“preemption” right granted: by the federal 
statute terminated and state law geverned 
fur ther ulsposition of the land. 42: U. 8. Cc. $ 718 
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Third, appcian argues that the. 


time of subdiwisional survey, as es- 


tablished by 43 CFR 2565.3 (c), “i | 


especially unsuitable to native . 


sites, however, since the time of final 


subdivisional survey is so arbitrary 


that itisho standard at all.” We find 
nothing arbitrary in the use of the 
subdivision’ survey date. Applica- 
tion of the regulation vitiates no 
provision ‘of. the 1926 Act-and its 
regulations; Natives could establish 
rights to unéurveyed townsite lands 
in this same manner. Nor does the 


delay i in final-subdivision of thé un- 


occupied portion of ‘the townsite 


render the’ survey date an’ “extrane- 


ous: factor.” Patent’ issued ‘to the 
Klawock trustee 14 years after the 
townsite ‘was established, .a delay. 
which would, “if -appellant’s argu-. 


ment were accepted, deny the ee 
icance;of the patent: date as well. 


As Sawman- Townsite, supra, - 
| 914-15,. aindieated, the failure.to sur-... 
“vey -and: se cue Jands-in-a:: - a 
as eC OULLCE SONGS ow amine the merits of the City’s claim 
...Native townsite was well justified by _ x 
othe prevailing g uncertainty about the - 
manner 1n which. they might be dis- 


posed. Indeed, the regulations dur-. 


ing the peried at-issue provided that 
-the survey of occupied Native town- 
site lands would be ordered by the 
Commissioner of the General Land 
Office (now the Director, Bureau of 
Land Management) only on a re- 
port from the townsite trustee show- 
ing’ that it would be in the best in- 


(1970). In Alaska, however, the United States 
remains titleholder as trustee, and the dis- 
position of the land subsequent to patent is 
coverned by federal law and regulation. 


terests of the. Native aceon: to” 
have the lots platted, and streets and 
allevs set aside. Circular No. 1082, 
51 L.D. 501, 508 (1926). = 

The second thesis of the City’s. 
appeal-is that the City is entitled to: 
all. lots. in the townsite ‘wnoceupied 
at the time of patent, For the rea- 


sons stated above, the awards to the 


occupants of the lots at the.time of. 
final . subdivisional . survey were 
proper. On the record:-before:us the 
City established ‘no - conflicting’ 
claim to-any of the lots at ‘issue by 
staking or improvement prior.to the 


date of final subdivisional survey, so” 


that:the tejection of the City’s ap- 
plication therefor is affirmed. It is 
thus: unnecessary. to examine the 
merits of appellant’s argument that 
the regulations authorize-and/or re-' 
quire the conveyance to the City of 
the Native townsite lots wnodéupied 
at the time of patent. It i is ‘further 


“unnecessary” ‘in these * “Cases” ‘to ex- 


as it may apply to lots unoccupied | 
at the time of final sabdivisional a 


survey.° 


Ws jen the 
ioe 


5 The State of Alaska potes that the City’s 
claim to deeds for such lands depends on the 
application of non-Native townsite regulations, 
viz, 438 CFR 2565. 5(b) rand 43 CFR 2565.7, to 

this Native townsite, | the same ‘proposition 
which the City could not: countenance with: 
respect to the regulation governing the date 
determinative of occupants’ rights: We re- | 
iterate. that the :non-Native .townsite. -regula- 
tions may be applied, and the reference to the 
1891: Act is not pro: jorma, ‘where, the provi- 
sians will do no violence to the purposes and 
provisions of the Native townsite law. The 
City may have a claim to title to all unoccu- 
pied. lands, but occupancy must be determined 
as of the date of final subdivisional survey. 


ot 


The City ee argues that the 


Act of 1926 was intendad solely for 
the benefit of Natives, and that only © 
Natives may acquire lands by occu-: 
pancy within a Native townsite. The 
regulations: of the: Department. of... 
the Interior under the 1926 Act have 


always provided.to the contrary. 43 


CFR, 80.26 -(1938), codifying Cir-. 
cular No, 491, Native Towns, para. 7. 
(Feb, 24,1928) (found-in Circulars. 
and Regulations: of the General. 
Land .Office, -1930 ed., at 270-11), 
. We are. 
not free to. rgnore these proviso. 
See Arizona Publie Service. Co., 20; 
IBLA. 120, 123 (1975); see atso. 
1... Sheridan-Wyoming: 


now 43 CFR 2564.3 (1975 


Chapman :¥ 


Coal .Co., Ine.,-388. U.S. 621,. 629. 
Wahtenmaier, 
296 F, 2d 35,48 (D.C. Cir. 1955). 


(1950) ;; Meay. v.. 


- In the same vein, the City argues 


in.its reply-brief that if rights can: 


be. accrued. by occupancy subsequent 
to patent in a Native townsite, only 


Natives.can aequire such rights. In. 
-.. Support.of this. argument, appellant... 


cites the legislative history of. the 


Act of Aug. 14, 1964, 78 Stat. 438,. 
which provided for the disposition. 
of the unoccupied lots remaining in. 


the townsite of Saxman, Alaska. 
The cited material, H. R. Rep. No. 
1247, 88th Cong., 2d Sess. .(1964), 


states.that the unoccupied lands in 


the townsite are held for the benefit 


of the Natives, but the material does 
not speak to the central issue here, 


1.6... , when the determination of oecu- 


paney is to be made, The material 
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, cer ‘tainly ies not. purport to nullify 
‘the two regulations whose applica-~ 


tion appellant contests here, 43 CFR 
2564.3 and 43 CFR 2565.3(c),.. 
In fact, the Act of Aug. 14, 1964,. _ 
78 Stat. 438, better supports the con--. 
struction of the Alaska townsite law . 
applied in. this decision. ‘The Act 


provides that the trustee may con-_ 


vey to the City of Saxman all lands. 
“* * * which.on the date,of.enact-. 
ment of this Act. .are.- unoceu- 
pied.* * *” indicating that the date. 
of. palene. did not. terminate the ac-- 
quisition of rights by. occupation, 
and indicating no limitation on-who- 
mieht quality by. occupations 
Appellant. also objects:to-the fail~ 
ure of the, Department: to.:have- 
promulgated rules as recommended’ 
by the Deputy Solicitor in-Saxman:. 
fownsite, supra:at 215,, The. City 
argues that. the non-Native:town- 
site: regulations: cannot. be-expanded’ 
to apply to Native townsites-by ad-- 
judication, arid:that the Department 
must first gd-through<ruleniaking 
under sec. 4 of the: Administrative: 
Procedure Act, as amended, 5 5 U:8.C.. 
§ 553° (1970)."We do® not ‘find that. 
the Department: created‘ néw rules. 
with the construction of the town- 
site regulations in this case: * - 
~The City argues that “the author - 
ity to dispose of unoceupied. na tive 


8 We reject the City? s argument as ‘a matter 
ve Statutory: and regulatory - interpretation, 
without reaching the State’s assertion that 
the City’s construction of ‘the townsite ‘law 
would violate the Equal .Protection Clause of: 
the ourteenth Amendment bec) the Constitu- 
tion. © | 
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townsite Jands must be. lawfully 


ruled into existence before it can ‘be 


ee to a subordinate to be car- 
ried out.” Reply Brief at 17. How- 
ever, ‘the authority to “dispose” of 


such lands has always existed. As 


Sacman T ownsite, SUPT A, and. H. R. 


Rep. No. 1247, 88th Cong.,, od. Sess. 


(1964), accompanying the Act of 
Aug. 14, 1964, both pointed. out, ‘the 
authori ity the trustee lacked was the 
authority. to sell unoccupied. Native 
townsite lands. Contrary to appel- 
lant, the legislative history, of the 
Act of Aug. 14, 1964, 78 Stat. 438, 
recognized that the trustee had, the 
authority to hold. the lands. open. to 
occupancy _ subsequent... to. “patent. 


H.R. Rep. No. 1247, 88th Cong. od 


Sess, (1964)... : 
To the extent, that. bane case > “fills 


the void” in the townsite regula- 


tions, . however, we. ‘note that the 
Supreme Court has held that’ the 


... Administr ative. Procedure “Act, 5” 


U.S.C. § 551 et seq. (1970), does not 
compel agencies with rulemaking 
authority t to engage therein, nor does 
it pr escribe, in. any sense relevant 
here, when’ adjudication is im- 
proper. NLEB v. Bell Aer OS PACE 
Co., 416 U.S. 267, 290-95 (1974). 


“PT The choice between proceeding 


by general rule or by individual, ad 
hoe litigation is one that lies pri- 
marily in the informed discretion of 
the administrative agency.” Securt- 
ties & Hachange Comm. v. Chenery 


Corp. 332 US. 194, 208 5 (1947). We 
reject appellant’s” contention. that 
the trustee’s decision violated the 


Administrative Procedure. Act or 


due process.:in this. regard. 
[4] The City filed a ‘supplemental 
notice of appeal and statement of 
reasons: challenging the, lot awards 
to some of the individual respond- 
ents on factual grounds. , First, it 
areues that the: lots. awarded to the 
Breeds, the Fabrys and.Prince of 
Wales Lodge, Inc., are. too large to 


be considered occupied: by. these re- 


spondents.. Except, where: separate. 
parties. simultaneously:.occupy: dif- 
ferent..portions.,of the.same:lot, it 
has been. the rule of the Department 
that. occupancy: of.a portion. of .a 
townsite lot constitutes occupancy 
of the. whole lot. See Mary JE. Tweet, 
A-28417.: (Nov. 16, (1960)... -Appel- 
lant’s . argument: appears . to: be a 
challenge, to. the lotting an the. sur- 
vey,. the accuracy .and propristy, of | 
which is not. before. us.: 

Second, appellant. argues that the 


| improvements: on Block. 64, Lot.8 of 


P,.H. and Victoria. Lee, Andrew are 
insufficient to justify:a claim.of oc-: 
cupancy, and that “some or. all” of. 
the Andrews’. improvements | and 
those of Paul. H. and,:.Betty. W. 
Breed were made subsequent to ap- 
proval of the final. subdivisional 
survey on July 30, 1974. In Sawyer 


vy. Van Hook, 1 Alas.. 108 (1900), 


the Court, in resolving conflicting 


claims to the same townsite lot, re- 


cited that the prior and superior 
claim to a townsite lot is established 
by settlement and improvement, or 


_ the initiation of such settlement. It 


held that residence need not: be es- 
tablished, but that the clear and un- 
mistakable intention to possess and 
improve must be’evidenced on the 
ground. "Fhe Court. found that the 


plaintiff’s staking’ and depositing 


building miiterials on the lot at the 
time of: determination established 
his right to'the lot. | 
The ‘Andrews’ saplcaien asser ts 
that they staked the property in 
June 1973 and started construction 


in May 1974. At ‘the time of their 


Dec. 1974 application the property 
coritained a 12’ by 16’ log-founda- 
tion, wood-firame cabin. The Breeds’ 

application does not detail construc- 
tio and completion dates, ‘but’ they 
assert that-they staked the land soon 
after Apr. 1973 and then commenced 
clearing the lot: At the time of their 
Dec. 197 4 application, the lot con- 


‘tained a'24’ by 48’ house, a 16” by 7 
ee building; a: septic’ tank,.and-air-.., 
craft mooring facilities ineluding a 


- road, ‘airplane ramp and hangar 
foundation. ‘Appellant does not 
challenge . these assertions or the 
trustee’s findings that the improve- 


ments existed as alleged on the date 


of lot-awards, but argues that the 
assertions. do not legally support a 
finding of oécupancy.. ‘We hold that 


the assertions on both’ applications 


meet the test of Sawyer v. Van 
Hook, supra, and demonstrate, if 
not actual residence and finished im- 
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3 provements, the clear intent to pos- 


sess and improve the parcels in- 
volved which constitttes occupancy 


under the townsite law. 


Third, appellant. argues that the 
lots awarded to the Andrews, the 
Seltzers, and James W. Paul “were 
occupied, if at all, by persons other 
than the named adverse partfies].” 
43 CFR 2565.3(c) provides i in perti- 
nent part that lot’ awards are to be 
made only to “ * * * those who were 
occupants of lots or éntitled to such 
occupancy at the date of the ap- 
proval of final subdivisional town 
site survey. * oe” (Italics added.) 
Appellant has not submitted any- 
thing to support @ conclusion that 
the respondents did ‘not fit. within 
the alternative . regulatory. provi- 
sion, or that these unspecified, other 
persons claim adversely to respond- 


ents. See Mike Agbaba, A~28372 , 


(Aug. 5, 1960). 


By motion filed. Aug. 6, 197 5, 2p- 
pellant requested oral argument. in | 


this case. Appellant argues that the > 
“novel and: far- reaching”. issues 1. 

this: case. swwould: be: tetter. resolved 
after oral argument. “Respondents, 
‘noting the impossibility of their at- 
tendance elsewhere, requested that 
such oral ar gument take place in 
‘Klawock, or not. at. all. Respondents 


appeared to envision the oral argu- 
ment as a hearing allowing the 
Board to “hear as: well from the 
Natives who support: non-Natives 
remaining on our: land.” In the ex- 
ercise of the discretion granted this 
Board, 43 CFR 4.25, we deny the 
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motion: first and foremost because 
we do not feel our understanding 
would be so advanced by oral argu- 


ment after the able briefs of the 


parties; and second because argu- 
ment outside of Alaska would be 
manifestly unfair to the individual 
respondents. 

Accordingly, pursuant. to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


APPENDIX 
Respondents © Block Lot 

(BLA 75-801) | ee 

P. H. and Victoria Lee eee ee See ee Ome 64 8 
Paul H. and Betty W. Breed___.___.___.-------------- 67 6 
Princes Wales: lod’, nga s ieee tees. Od 3 
Amelia J. Dilworth, Donald L. PROM sel eee, 8 86 OT. 2 
Martin J., IIT, and Verne L. WADI esd oe ene «67 8 
James W. Paul ie Sepa idee eee! beet eee ae 65 7 
Bryan H. and Faith L. Robbins. __.._..__-.---------- 67 4 
Louis M. and Josephine G. Seltzer....--..-..--------- «64 11 


‘(BLA 76-52) 


State of Alaska, ‘Depar tment of Highways_- Sear —665° 


the Interi ior, 43 CFR 4.1, the deci- 
sions appealed from are ‘affirmed: _ 


|“ Feepertck Fiseman, 
Admimstrative 7 udge. 


We CONCUR!: ~ 


EpwarD W. STUEBING, | 
Administrative Judge. 


ANNE Pornpextrer Lewis, 
Administrative Judge. 
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“Decided March 2, 1976 


| cae appeals” by Bishop Coal Com- 
pany and Steve Shapiro from a de- 
cision by Administrative Law J udge 
James A. Broderick: in Docket No. 


HOPE 75-706 with respect to an appli- | 


cation for review of an alleged dis- 
- eriminatory discharge under sec. 110 
_(b) (1) of the Federal Coal. Mine 
‘Health and qaatety Act of 1969. 


| Affirmed i in result and remanded. 


1 Federal Coal Mine Health and Safety 
Act of 1969: Entitlement of Miners: 
‘Discharge: Legitimate Cause 


‘Where. an Apeieter asserts and seen: 
lishes a legitimate cause ‘for discharge, 
‘the applicant for review must: show by 
affirmative and persuasive evidence that 
-the invocation of such causé was a pre- 
text for an unlawful motive in order 
to. show a Violation of -sec. 110(b) (1).. 
80 U.S.C. § 820(b).(1)_ (1970). 


| 2, Federal Coal Mine Health and Saf ety 


Act of 1969: Entitlement of Miners: 


Discrimination : ‘Hearings: ‘Pleading _ 


Where an applicant tor review seeks 


-.. xelief only for an allegedly discrimina- 


tory discharge, an allegation to the effect 
‘that an’ act which preceded such dis- 
charge: was. discriminatory states. a. con- 
clusion of, law which. is mere surplusage. 


80 U.S.C. ikea (1970). 43 CFR 


vasaa (a), 


Vv. BISEOP. COAL COMPANY 
M arch 2, 1976 


- 1Sée, 


89 


3, Federal Coal Mine Health and Safety 
Act of 1969: Entitlement of Miners: 
Discharge: Generally | 

In order to conclude that a dischar ‘ge 


occurs oe Dy reason of the ‘fact that 
* #9 miner has engaged in protected 


‘reporting activities, an Administrative 


Law Judge must find that such discharge 


would not. have occurred but for such 


activities. 30 Uv. 8. O. 


§ 820(b) (1) (A) 
(1970). oe 


APPEARANCES: Daniel L.. |. Stickler, 
Esq., for appellant, Bishop Coal Com-. 
pany; James M. Haviland, Esq., for 
cross appellant, mee Shapiro. 


OPINION BY “ALTERNATE 


ADMINISTRATIVE | JUDGE 


TORBETT 


INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS 


By decision  dabed June 27, 197 5, - 


in Docket No. HOPE 75-706, Ad- 
ministrative Law Judge James A. 
‘Broderick granted Steve Shapiro 
(Applicant) relief from a dis- 
charge by Bishop Coal Company 
'(Respendent) on the ground that 


the motivation in part for such dis- 


‘charge was: ‘illegal retaliation for | 
‘reporting * activities: protected by | 


sec, 110(b) (1)(A) of the Federal | 
Coal Mine Health and Safety Act. 


of 1969. 30 U.S.C. § 820(b) (1) (A) 
| (1970). * More specifically, Judge 


110(b)(1) of the Act reads as 
Salo S: 

“(b) (1). No person shall ‘discharge - or in 
any other way discriminate against or cause 
to be discharged or discriminated against 


“any miner or any authorized representative of 


‘miners | by. reason of ies rect that such 


93 ID. No. 8 
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| Broderick ordered inter ei 41) 


DECISIONS | 


that within 30 days Applicant be re- 


-instated with the same. seniority 
_and other employment rights that 


he would have had if he had not 


been discharged; (2) that within 


30 days he receive back wages with 


6 percent interest less any wages 


earned from other employment: 
and (3) that he be reimbursed for 


- the reasonable costs and expenses 


of litigation. He also directed that 


counsel confer and attempt to agree 
as to the amount of the compensa-— 


tion now due, with the proviso, that 
upon a failure to agree, he would 


take such further action as was ap- 
propriate in the circumstances. The 


effect of that direction was stayed 
pending the outcome of review by 


the Board. 43 CFR 4.594. 


Both Respondent and Applicant 


have appealed from the decision be- 


low, contending that the Judge 


made critical errors in his findings . 


of fact and conclusions of law. For 


- the reasons set forth in detail here- 


inafter, we find ultimately that 


Shapiro would not have been dis- 
charged solely but for his protected © 
reporting activities, and on this 
basis, we are affirming Judge Brod- 


miner or representative (A) ‘has notified the 


‘Secretary or his authorized representative of 
any alleged violation or danger, 
filed, instituted, or caused to be filed ‘or in- 
stituted any proceeding under this Act, or 
(CC) has testified or ig about to testify in. 


any proceeding resulting from the adminis- 
tration or enforcement of the prowislons: of 


- this Act.” [Italics added.] | 


Applicant has not claimed that he was dis- 


charged by reason of activities protected 


by clauses (B) or .(C) of. the above-quoted 


section and no issue. concerning. the con-. 


struction and application of these clauses 
is presented by this case. 
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(B) has_ 
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| erick’s result, 48 CFR 4.605, and 
‘remanding for completion of unset- 


tled remedial matters. 
| lL | 
— Procedural and Factual 
Background | 
Applicant -was employed at Re- 


spondent’s Bishop Mine which is 


located in the State of West Vir- 


ginia. He was classified as a face- 
man and held the job title of scoop 


operator. He was hired on or about. 
a une 2, 1971, and was continuously 
the employ of. Respondent until 


. disputed discharge (Tr. 11-12). 


Applicant is a member of Local 
6025, United Mine Workers of 
America, which represents the em-. 
ployees of the Bishop Mine. From — 
June of 1973 until the date of dis-— 
charge, he served as an elected 
member of the Mine Health and 
Safety. Committee of Local 6025 
(Tr. 12). 

Applicant. did not work either 
Monday, Jan. 20, 1975, or Tuesday, 
Jan. 21, 1975 (Tr. 12). The former 


absence was due to his decision to 
‘spend an additional day at a week- 


end family reunion’ which took | 


place in New Jersey. Although he 


was aware that he might well take - 


this extra day before leaving for 
‘New Jersey, he did not seek from — 


Respondent prior permission to do _ 
so (Tr. 61, Ex. 3). The additional - 

day of absence was due to exhaus- 
tion on account of a weather-in- 


duced late return home from the re- 


union at 3 a.m. on Tuesday morn: 
ing. As to this latter ae Ap- | 
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-plicant was precluded from notify- 
ing Respondent because his tele- 
phone was out of order (Tr. pieee 
Exs. 1-5). 

On. Jan. 23, 197 5, Applicant was 
suspended subject to discharge. Ex- 
ercising his rights under ‘Article 
XXIV of the National Bituminous 
Coal Wage Agreement of 1974, the 
collective bargaining agreement. 
covering the Bishop Mine (Ex. 24), 


hereinatter referred to as the Con- 


tract, Applicant timely, requested a 
discharge hearing which was held 
on Jan. 27, 1975. At that hearing, 


the full explanation of Applicant’s 


two consecutive absences, together 
with supporting evidence to sub- 
stantiate his account of the circum- 
stancés, was made to Hespondent 
(Ex. 20). 

On Jan. 28, 1975 , Respondent dis- 
- charged Applicant for absenteeism, 
relying purportedly on Article 
XXIT, Section (1) of the Contract. 

Applicant instituted the above- 


captioned proceeding by filing an 


_ application for review pursuant to 
sec. 110(b)(2) of the Act on 
Feb. 14, 1975. 80 U.S.C. § 820(b) 
(2) (1970).2 He asked for relief 


2See. 110(b) (2) of the Act provides as 
follows : 

“(2) Any miner or a representative of 
_ miners who believes that he has been dis- 
eharged or otherwise discriminated against 
by any person in violation of paragraph (1) 
of this subsection may, within thirty days 
after such violation occurs, apply to the 
Seeretary for a review of such alleged dis- 
charge or discrimination. A copy of. the 
application shall be sent to such person 


who shall be the respondent. Upon receipt. 


of such application, the Secretary shall cause 


such investigation to be made as be deems © 


-appropriate.. Such investigation shall pro- 
vide an opportunity for a public hearing at 


from his discharge, claiming that it 


was the result of his complaints to 


authorized representatives of the 
Secretary regarding alleged viola- 
tions and dangers at Respondent’s 
mines. In pertinent part, the relief 
requested was reinstatement, back 
pay, accrued benefits under the Con- 
tract, and reimbursement for the 
costs and expenses of litigation. . 
Following an evidentiary hearing 
held on Apr. 9, 1975, Judge Brod- 
erick handed down his decision on 
June 27, 1975. Respondent filed a 
timely notice of appeal on July 17, 
1975, and Applicant did likewise on, 


the following day. 48 CFR 4.600. 


On Aug. 4, 1975, Applicant ap- 
plied to the Board for temporary 
relief, to wit, reinstatement during 
the pendency of the appeal. 43 CFR 
4.570. By Memorandum Opinion © 


and Order, dated Aug. 27, 1975, the 





the request of any party to enable the parties 


to present information relating to such vio- 


lation. The parties shall be given written 


notice of the time and place of the hearing 


‘at least five days prior to the hearing. Any 


such: hearing shall be of record and shall be 
subject to sec. 554 of title 5 of the United 
States Code. Upon receiving the report of 
such investigation, the Secretary shall make. — 
findings of fact. If he finds that such violation » 


did occur, he shall issue.a decision, incorporat-. 
‘ing an order therein, requiring the person. - 


committing: such-violation to take such affir- 
mative action to abate the violation as the 
Secretary deems appropriate, including, but 
not limited to, the rehiring. or reinstate- 
ment of the miner or representative of 
miners.to his former position with back pay. 


If he finds that there was no such violation, | 


he shall issue an order denying the applica- 
tion. Such order shall incorporate the Secre-- 
tary’s findings therein. Any order: issued by. 
the Secretary under this paragraph shall ‘be 
subject to judicial review in accordance. with 
sec. 106 of this Act. Violations by any person 
of paragraph (1) of this subsection shall be. 
subject to the provisions of secs. 108 and 
109 (a) of this title.”’ 
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Board denied Applicant’s applica- 


tion on the ground “* * * that the 
time and effort required to deter- 


mine if an adequate showing has 


been made for temporary elie! 


would be more productively devoted 


to expedited consideration of the 
parties’ respective appeals on the 
merits.” Expedited oral argument 
was scheduled for Sept. 4, 1975, but 
“was postponed at Applicant’s re- 
quest with the consent of Respond- 
ent. 

Subsequent to the filing of the last 
of the reply briefs on Oct. 10, 1975, 


oral argument before the ee | 


signed panel took pias on. Oct. 14, 
197 es 


“On Dee i 197 5, Applicant filed: 


@ motion seeking femand for the 
purpose of reopening the evidenti- 


ary record for. the taking of newly © 


discovered evidence. According to 
affidavits supportive of the subject 
motion, the new evidence is testi- 
mony by Ms. Jeannette Childers, 
Business. Manager for Wells Medi- 
cal Services, Princeton, West Vir- 


ginia, where Applicant’s personal - 


physician i is In practice. Ms. Child- 
ers purportedly would testify that, 
sometime between Oct. 1974 and 


Dec. 4, 1975, she received a tele~ 


- phone call from an unidentified man 
claiming to speak for an unspecified 
coal company. This caller . pur- 
_ portedly told her that Applicant 

would be seeking a doctor’s excuse 


_ for an absence from work and that te , 
the. coal company ‘did not want such 


an excuse to be given. 
A statement in o pposition to Ap- 


: plicant’s motion to remand was filed 


— by Respondent on Dec. 22, 1975. © 
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In as much as the date of the call, 
as well as the identity of the caller 
and his purported principal cannot 


be ascertained, the reliability and 


relevance of thie ¢ vague evidence 1s 

so dubious that, even if deemed to — 
be admissible and believable, such 
evidence could only have the most 
marginal probative value which we 
believe is insufficient to warrant fur- — 
ther delay in processing this ease. 
For this reason, the Board has de-_ 
cided to deny Applicant’s motion. 


mh 
AL 


oe Presented by Respondent's 


Appeal 


1. Whether the idistiicstice 7 
Law Judge erred in ultimately find- 
ing a retaliatory movitation pro- 
scribed by sec. 110(b) (1) (A) when 
the record allegedly shows that Ap- 
plicant’s discharge was for Iegiti- 
mate cause and such showing was 
not overcome by affirmative and per- 


suasive evidence proving that, its 
pee was a pretext. 


2. Whether the record contains 


suliciont evidence to sustain the 


Judge’s finding that retaliation for 
protected reporting activities under 


sec. 110(b) (1) (A) was an. under- 


lying motivation for Applicant's 
discharge. 


B. 


Is gswes Presented is A pplioants 
Cross Appeal 


1. Whether. the - Administrative 


Law Judge erred in not finding that 
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the assignment of pooner to the 
allegedly undesirable task of clean-— 
ing sanding devices on man busses - 
subsequent to his report to MESA 


of sandbox violations was an act of 
“discrimination” within the mean- 
me of sec. 110 ('b) (1) of the Act. 

2. Whether the Administrative 
Law Judge erred in not finding that 
* Applicant’s discharge was moti- 


vated exclusively by his complaints — 


to MESA regarding alleged health 
and safety violations. 


Ii, 
Discussion 


A. 


Respondent’s Appeal 
Li 


[1] Respondent contends that the 
record shows that Applicant’s 2 con- 
secutive days of unexcused ‘absence 
furnished it legitimate cause under 
the Contract for discharge. In view 
of the alleged fact that legitimate 
cause existed, Respondent claims 
that the Judge could only ‘have 
found that such cause was a pretext 
if Applicant had adduced affirma- 
tive and persuasive evidence that 
discredits the asserted motive. See 
NERB vy. Patrick Plaza Dodge, 
Inc., 522 F. 2d 804, 807 (4th Cir. 
1975), VWZRB v. Billen Shoe Co., 
397 F. 2d 801, 803 (1st Cir. 1968), 
and NZRB y..Ace Comb Co., 342 
F. 2d 841: (8th Cir. 1965). Respond- 
ent insists that the record contains 
- nosuch evidence, and that the Judge 


erred by inferring an improper re-~ 


taliatory underlying motive from: - 


evidence which, it is said, equally 
supports an inference that the un- — 
derlying motive was legitimate or 
consists of contradicted eee 
or biased testimony. : 
Judge Broderick found fiat the 
2 consecutive days of absence with- 
out prior permission or a doctor’s 
excuse, which Respondent relies on 
as ‘the underlying cause, was ‘a pre- 
cipitating factor or, in his words, 
“the proximate cause” of Appli- 
cant’s discharge. However, he ap- 
parently did not believe that the 2- 
day absence was an underlying fac- 
tor. Rather, he concluded that there 
were two other motivations for the 
discharge which were underlying, 
namely, that Applicant was not re- 
garded as a satisfactory worker in 
general and that he had complained 
of safety violations and dangers re- 
peatedly to the Secretary (Dec. 9). 
With regard to the 2-day absence, 
the Judge macle no flat finding as to 
‘whether the facts of such absence _ 
constituted legitimate cause for dis- 
charge. He merely observed at page 
11 of the decision that: “* * * Re- 
spondent apparently hada lawful 
cause for discharge under the con-. 
tract because of his work absences 
on January 20 and 21, aes 
[Italics added. | Es 
The appellate court cases ‘from 
the First, the Fourth, and the 
Eighth Circuits cited supra, like thé 
instant case, each involved a com- | 
plaint char ging a proscribed retali- | 
atory discharge where the defense 
asserted ‘was a single alleged legiti- 
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mate cause for discharge. NLRB v. 
Billen Shoe, supra (discharge for 
gross, public insubordination) ; 
NLIBB v. Patrick Plaza Dodge, Inc., 
supra (discharge for deliberate pro- 
duction slow down); VZH#B v. Ace 
Comb Co., supra (discharge for sub- 
standard performance after prior 
warning). In these cases, it was held 
- that the complaining party can only 
| preponderate if such party over- 
comes the defense of legitimate 
‘cause with affirmative and persua- 

sive evidence that the discharge was 


really actuated by the forbidden | 


motive. Purely circumstantial evi- 
dence pointing equally in either di- 
rection, uncorroborated self-serving 
statements of belief credited by the 
trier of fact, and evidence of anti- 
union animus were all held noé to 
be affirmative and persuasive evi- 


dence. The rationale for the rule ap- 
plied by these courts is that it pro-. 


vides adequate protection to an em- 


ployee who is truly victimized for 


protected activities without im- 
munizing him for all practical pur- 
_ poses from the consequences of con- 
duct warranting discharge and 
without interfering with employer 
policies over discipline and the ten- 
ure of employment, the application 
of which is based upon motives 


which are not Beet by the gen-- 


eral labor law. 

We recognize that the above-cited 
circuit court cases, which have been 
argued by both parties, were de- 
cided under the Labor Management 
Relations Act, as amended, 29 
U.S.C. § 141 et seg. (1970). How- 
ever, we believe that in enacting sec. 
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110(b) Congress intended to create 
a private administrative remedy 
against retaliation for: activities | 


enumerated therein akin to, but not — 


duplicative of, the protection for 
similar and related kinds of activi- 


ties under the general labor law.® 


Accordingly, precedents under that 
body of law dealing with retalia- 
tory discharges are relevant, par- 
ticularly as they deal with the prin- | 
ciples governing the weight assign- 
able to various kinds of evidence 
and with specific factual situations. 

We come then. to the triggering 
inquiry under the circuit court cases, — 
left open by the Judge in this case, 


of whether there actually was a 


legitimate cause for discharge.‘ 
As noted earlier, Respondent. 
claims to have discharged Appli- 


cant on account of his two consecu- 


tive unexcused absences on Mon- 
day and Tuesday, Jan. 20 and 21, 
1975. To recapitulate the pertinent 


undisputed circumstances of these 


two absences briefiy: Applicant was 
absent, on Jan..20 because he de- 
layed his return from a family re-- 
union; he was aware prior to leav- 
ing for the weekend that he might 


8 See 115 Cong. Rec. 27948 (1969). 

*Judge Broderick made no flat finding on 
the question of legitimate cause on the theory 
that the 
unlawful 
(Dee. 11.) 


under sec. 110(b). 
by not determining 


motivation 
However, 


‘whether there was a legitimate cause for 


discharge, and if so, whether its invocation 
was a pretext, he did not properly consider 
critical circumstances in- the totality of cir- 
cumstances which bear importantly on the via- 
bility of an inference of unlawful motivation. 
Indeed NLRB y. Ace Comb Co., supra, and 
Shattuck Denn Mining Cerp. v. NURB, 362 
F. 2d 466 (9th Cir. 1966), two cases cited by 
the Judge, demonstrate this proposition. - 


“total circumstances” showed an © 
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not be at ae _ Monday, but he 


did not seek leave to be absent al- 
though he could have done so; the 
Tuesday absence was due to exhaus- 
tion produced by his late arrival 


home on Tuesday morning caused _ 


by unanticipated circumstances 
beyond his control; he was pre- 
cluded from seeking permission to 


be absent or frora. notifying Re-— 
' spondent of his exhaustion because. 


his telephone was out of order. 

_ Respondent argues that it had 
cause for discharge under these cir- 
cumstances on the basis of Article 


XXIT, Sec. 


_ Sec. (i) Irregular Work 


When any employee “absente himself 
from work for a period of two (2) days 
without consent of the employer, other 
| than because of proven sickness, he may 
- be discharged. [Italics added.} 

A literal reading of this unam- 
biguous section supports Respond- 
ent’s claim to an unqualified right 
to discharge a miner for two con- 
secutive absences without consent or 
proved illness. Since Applicant had 
neither, there was legitimate cause 
for discharge. | 

However, inasmuch as this clause 
by its terms is permissive, not man- 
datory, it is necessary to inquire into 
the practice under it in order to de- 
termine whether its invocation. by 


_ Respondent was a pretext. We em- 


phasize, however, that we are not 
concerned ‘here with whether the 
_ practice or any part of it was fair 


_. generally or as applied to this case. 
| NEIRB vy. Ace Comb Co., supra, 342 


| (1) of the Contract 
- which provides: 7 | 


COAL COMPANY 665. | 
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F. 9d at 847° Rather, we are in- 


terested only in determining if 


others similarly situated have also 
been discharged under the subject 
contractual dlavise, because the lack. 
of such other discharges would lend 


credence to Applicant’s insistence 


that he was not discharged for the 
routine cause of absenteeism. More 


narrowly, the issues here boil down 


to whether and to what extent did 
Respondent retroactively excuse 
consecutive absences without prior 
consent or medical excuse and, fur-— 
ther, whether an initial denrcopee 
sion led invariably to immediate 
discharge. . 

Applicant, testifying for himself, 


claimed that Respondent normally = 


excused absences for personal busi- 
ness if the employee called and 


«= * had taken. pains to notify the 


company * * *” beforehand (Tr. 


65). He also said: “* * * it’s been a 


practice either calling in beforehand 
or when returning to work to square 
it up with the company why you 
were out, whether you were sick or 
had difficulties or personal busi- 
ness.” (/d.) It is plain that Appli- 
cant knew that squaring up meant 
having “good cause” (Tr. 64). When 
queried with respect to his own 
absence record, he testified: “I am 
quite positive I was never absent two 
consecutive days without prior con- 


sent or proven illness” (Er. 130). 


| 5 Respondent has contended that the Judge 
allowed himself to be swayed by the severity 
of the penalty exacted for the contractual 


offense charged. We find nothing in the opin-. 


ion below to give substantial SUnpOrt to that 
argument. 
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He also referred to. purported in- 
stances in 1973 and 1974 when he 
had been retroactively excused for 
a single absence for good cause due 
_ to exhaustion (Tr. 64) and unan- 
ticipated automobile breakdown 
(Tr. 276-8, Ex. 28). 
~ Hubert Brewster, an. official. of 


the local union, was called to the 
stand by Applicant, and he testified 
that, to his knowledge, no person _ 


had ever. been discharged under the 
subject. provision of the Contract 
unless he had been previously 
‘warned or subjected to some lesser 
discipline for, 2 consecutive days of 
| unexcused absence (Tr. 131, 189, 
146). 


| Mr. Biowsiae s tediincag was.cor- 


roborated by one of Applicant’s co- 
workers, Jimmie Sword (Tr. 147, 
270-1). | 

More importantly, there is sup- 
port for Mr. Brewster’s account of 


'Respondent’s practice under Article © 
XXIT, Sec. (i) of the Contract in- 


several pieces of documentary evi- © 


dence. Applicant introduced into 


evidence the record of the discharge 


proceeding of Jimmy Carl Booth 
which -was held before a Joint 
Board consisting of two company 
representatives and two representa-~ 


tives of the United Mine Workers 


of America. The Joint Board sus- 
tained Booth’s discharge which had 
been predicated upon > 
absenteeism in excess of 10 percent 
which made him subject to dismissal 
under a 1957 precedent on percent- 
age absenteeism (Applicant’s Ex- 
hibit Nos. 19, 6), that is separate 
and distinct from the subject con- 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


chronic | 


‘sences. 
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tractual clause dealing with .con- 


secutive absenteeism, An examina- 


tion of the exhibits in the Booth dis- 
charge proceeding, which included 
copies of his attendance record and 
two prior disciplinary slips, reveals 


that on at least one occasion he was 


absent without prior permission or 
a doctor’s excuse on 2 consecutive 


days. For that offense, he received. : 


only a warning’. — | 
In addition: to the record oe the 
Booth discharge proceeding, Appli- 
cant also introduced into evidence, 
as Applhcant’s Exhibit No. 29, 
Xerox copies of 66 disciplinary slips — 


_ for absenteeisin dr awn from the files 


of the union mine committee which 
receives a copy of all such slips. Of 
these, the slips issued to Hollis 
Johnson, Jr. (Applicant’s Exhibit — 
No. 22, p. 2), and Guy Smith (Ap- 
plicant’s Exhibit No. 22, p. 20), are 
of particular interest because the 
former, a second warning, showed 
an. unexcused absence rate of 79 per- 


cent for a single month and the 


latter, a first warning, stated that he 
had been absent without excuse for | 
91.6 percent of the time in 1 month.® 

Respondent sought to rebut Ap- 
plicant’s evidentiary presentation 
with the testimony of several wit-_ 
nesses. Arnold Shrader, Applicant’s 
section foreman at the time of dis- 
_ ©The percentage of absenteeism is cal- 
culated by dividing the total number of un- 


excused absences by the total number of 
. work days in a month (Tr. 251-2). 


The percentages of Johnson and Smith are 


-+gufficiently large to support the conclusion 


that each must have had consecutive ab- 


otherwise. 


Respondent did not present the em- - 
-ployment records of. oe. man to prove 
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| charge, stated that he ‘had on oc- 
casion excused Applicant for an 
absence, but only where there had 


_ been a doctor’s excuse (Tr. 210). 


B. V. Hyler, personnel manager 
for the Bishop Mine, testified that 
_ the normal and invariable practice 
— sander Article XXIT, Sec. (i) was 
to discharge an employee if he 
misses 2 days in a row without prior 
consent or illness regardless of any 


excuse and without a disciplinary 


warning slip for an initial offense 
(Tr. 256); On cross-examination, 
Hyler was confronted with the rec- 


ord of the Booth discharge and ad- 


mitted that there was a showing of 
2 consecutive days of absence, and 
further, that Booth accordingly 
could have been discharged under 
Article XXTI, Sec. (i) (Tr. 258-4). 
Hyler also testified concerning an 
unidentified. employee, in another 


mine under. his company’s Manage- 


ment, whose discharge for 2 days of 
~ absence was.upheld by an arbitrator 

despite the fact that such absence 
was caused by the need to care for 
his wife, who was ill, and for his 
children (Tr. 257~8). Hyler’s testi- 
mony regarding the general prac- 
tice of discharging employees for 
consecutive unauthorized absences 
was corroborated by Mine Superin- 
tendents David Camp (Tr. 247) and 
‘Richard Baugh (Tr. 262). Respond- 
ent produced no documentary evi- 
dence to support its claims with 


regard to the practice under the 


subject contractual clause or to re- 
fute those of Applicant. 
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In See the foregoing evi- 


dence, we are of course well aware — 
that the principal. witnesses who 
testified all must be regarded as 
biased to some degree. We are there- 
fore giving determinative weight to 
such testimony as is corroborated 


by the documentary evidence de- 
scribed above. We are doing so be- 


cause the reliability of such evi- 
dence has. not been. rebutted by 


Respondent. although it was ma 
position to do so. Respondent only 


objected to the admission of such — 
evidence on the ground of hearsay, 3 


an objection plainly without merit. 

5 U.S.C. § 556(d) (1970). We con- 
sider these: decuments the kind of 
affirmative and persuasive evidence 
to which the circuit courts re- 
ferred in their decisions In cases: 


eited above. . 


As our analysis of the record 
shows, Applicant did not point to 


‘any instance where 2 days of con-— 
secutive absence was completely ex- 
cused. He was able to document a 


single absence which was excused 
unanticipated transportation 
difficulties beyond his control (Ap-. 


- —plicant’s Exhibit No. 28, p. 2), and 


mentioned another iapolvang ex- 


haustion. But inasmuch as consecu- 


tive absences were apparently con- 
sidered more heinous industrial of- 
fenses under the Contract, we can- 


‘not find, based upon what was 


produced, that Respondent had a - 
practice of excusing such absences 


without prior permission under 
any and all circumstances, which is 
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practically what Rite ieoeial 


apparently have us believe.’ 


- Applicant did, however, prove by _ 
a preponderance of the evidence 
that first offenses under the subject — 


contract provision, such as that in- 
volved here, did not invariably re- 
sult in discharge as Respondent con- 
tends. The documentary evidence 
produced ‘on this issue, in our opin- 
ion, refutes the undocumented testi- 
mony of Respondent’s witnesses to 


the effect that any and all offenses 


under the subject contract provision 
resulted in discharge regardless of 
the circumstances. The three in- 


stances of consecutive absence de-. 


scribed above where disciplinary 


slips constituting warnings.were is- 


sued are, in the absence of rebuttal 
or explanation, sufficient to support 


a finding that the normal practice 


fora first offense of this kind was a 
warning. 


Respondent’s claim in this phase > 


of its appeal was that there was no 
affirmative and persuasive evidence 
adduced by Applicant to show by a 
preponderance that the legitimate 


cause for discharge it claims to have 


| had was a mere pretext. Having 


| found that Applicant did indeed ad- 


7 Applicant’s statements, wiioted earlier, as 


to the practice regarding retroactive excuses. 


‘for any personal business, are biased and of 
such dubious probability as to warrant their 
being given little weight no matter how 
credibly they were uttered on the stand. 

The testimony of Respondent's witnesses, to 
the effect that excuses for consecutive ab- 
-sences were never given retroactively, is 
similarly afflicted. . 

® Respondent never sought to rebut Appli- 


cant’s claim that these absences coustituted © 


his first offense - under this section of the 
Contract. 
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aes such evidence, we reject Re- 
epongente argument. 


2. 


We turn now to Respondent’s. 
second claim, namely, that Judge 


Broderick erred in concluding that. 


there was sufficient evidence to war- 
rant his ultimate inference that re- 


taliation for protected reporting ac- 


tivities was an underlying motiva- 
tion for Applican’t discharge. - 

- Judge Broderick drew this ulti- 
mate inference for several reasons: 


which he listed at page 9 of ‘his de- 


cision. We discuss here in some — 
detail only those parts of the record. 
to which he referred which, when 


considered together, possessed the © 


substantiality and probative value 
to warrant that inference. 

From June 1974 through Jan.. 
1975. Applicant was involved in a. 
number of activities concerning al- 
leged safety hazards which re-. 
sulted in disruption of production. 
and in the issuance of citation 
under the Act.® There is no dispute 
about Respondent’s knowledge of 
Applicant’s role in instigating these — 
occurrences. Neither can there be - 
any serious doubt as to Respondent’s: 


general irritation with him, despite 


some protestations to the contrary. _ 
However, while general expres- 

sions of irritation not. constituting 
threats can support the inference 
that Respondent must have derived 


_—— 


® Reference is made by Judge Broderick to a 
Jan. 19738 alleged retaliatory . assignment of 


Applicant to the task of abating: a hazard as: 


to which he had complained. This incident is: 


too remote in time and too incouclusive to 
- be relevant. 
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satisfaction from discharging Ap- 


plicant, such expressions do not. 


provide a sufficient basis for infer- 
‘ring that Respondent’s assertion of 
legitimate cause to discharge was a 
pretext for an unlawful motive.” 
However, two of the incidents re- 
veal more than a general expression 
-_of irritation and, more to the point, 
involve complaints to MESA. 
The first of these complaints oc- 
curred in June, 1974 when Appli- 
cant reported to authorized repre- 
sentatives of the Secretary in the 
Mining Enforcement and Safety 


Administration (MESA) the exist- 
ence of alleged fan malfunctions In 
several of Respondent’s mines and 


of the alleged failure of Respondent 


to. withdraw men in the event of fan 
stoppage according to an approved 
plan. As a result of his complaint, 


MESA inspected the Bishop 36 and 
33-387 Mines on June 11, 1974, and 
issued several notices of violation. 


There is no question that Respond- 
ent knew who was the source of the 


complaint (Tr. 90-1, Applcant’s 
Exhibit No. 7). Joining the 
MESA inspectors in responding to 








of general antiunion animus is not a sufficient 
basis for the inference that the assertion of 
a legitimate cause for discharge was a pretext 


for retaliation against protected concerted ac- 


tivity. See NLRB v. Patrick Plaza Do dge, Ine., 
supra. 
i Respondent. points out that Applicant 


sometimes complained on his own behalf and . 
others as a member of the Safety Committee. | 


Respondent has argued that this distinction 
is important in considering the latter times 
because there is no evidence that any action 


was taken with respect to other committee. 
members. We reject this argument because the 


record clearly shows that Applicant was the 
- dominant activist among the members, a fact 
well-Enown to Respondent. 


20 Similarly, in the labor law context, proof 


69° 


eg 


| Appice complaint were a repre- 


sentative of the West Virginia De- 
partment of Mines, Mine Superin- 
tendent David Camp, Jonathan - 
Williams, International Safety Co- 
ordinator for District 29, UMWA, | 
and the Safety Committee of Local — 
6025, consisting of Paul Goad, Wil- 
liam Bennett, and Applicant. Dur- 
ing the course of the inspection, the 
MESA and West Virginia repre- 


sentatives had occasion to examine | 


a fan record book and apparently to 
pronounce themselves satisfied with 
it. Applicant alone, however, per- 


sisted in complaining, and Superin- 
tendent Camp lost his temper and 


cursed Applicant for his stubborn 


persistence (Tr. 236-7). Immedi- 


ately following the inspection, Ap- 
plicant was discussing the inspec- 


tion with a group of miners in the 


bathhouse at which point he claims 
to have been assaulted and physi- 
cally ejected from the bathhouse by 
Camp, a claim believed by the Judge 


despite Camp’s denial. Camp sub- 


sequently apologized for his 
action.” es 4. ws . 
Respondent argues that the 


Judge erred in admitting evidence 
of those June 1974 events on the 
ground that. sec. 110(b) (2) of the 
Act, 30 U.S.C. § 820(b) (2) (1970), 
bars applications ‘for review of acts 
of “discrimination” after 30 days. 
Respondent also contends that the 
Judge erred in crediting Apple 


122 Applicant persisted with his oral com- 


plaints about recordkeeping and eventually 12 


notices of violation were issued which shows 
that his complaints were not frivolous 
(Dec. 6-7). . 
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-cant’s version of the alleged. eel 
“and battery in view of Respondent’s 


“ denial and the lack of corroboration. 
"The former contention is. without | 
: merit because the evidence here was 


admitted to show a state ‘of mind 
and a tendency to overt retaliatory 
action for protected activities 


rather than to establish a separate 


claim for relief from an allegedly 
“discriminatory” act. The latter 


contention is likewise without mer it. 


‘because Respondent has made no 
showing that the statements of Ap- 
| plicant Apelieved by the Judge over 


Camp’s denial were inherently im- 


probable, inconsistent internally or 
with his other testimony, or belied 
‘by other, more persuasive evidence. 

See Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 496 (1951). 

While iB is true that there is no 
| corroboration for those statements, 
that lack goes to probative weight 
and dees not warrant overturning 
the pertinent credibility judgments 
smade below. In addition, we think 
‘that Camp’s apology is, to some ex- 
“tent, an implied admission of fault, 
- which tends to enhance the veracity 


“and probative value of Applicant’s » 


‘disputed statements. _ 

The second complaint of note oc- 
curred in J an. 1975 just over 2 
weeks before discharge took place, 
_ and is for that reason more strongly 


probative of Respondent’s attitude 


at the time of discharge than the in- 
cident just recounted. More specifi- 

cally, on Jan. 18, 1975, Applicant 
complained to MESA that Re- 
spondent was not properly main- 
taining the sanding devices on man- 
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trip Buses in the No. 34 Mine and 
suggested that the same might be 
true with respect to the Nos. 33 and 
36 Mines. The next day MESA re- . 
sponded by conducting an inspec- 
tion of the No. 34 Mine and showed 
a copy of the complaint to Mine 
Superintendent Richard Baugh. 


Each of these inspections resulted 


in the issuance of a notice of viola- 
tion and a withdrawal order, On 
Jan. 15, 1975, Applicant was as- 
signed the a of cleaning the sand- 
ane devices on the portal buses, a 
task within his job classification 
(Tr. 79, 224-7). The important | 


aspect of this assignment is that 


when it was made by Foreman 
Arnold Shrader, Applicant was told 
by Shrader that since ‘he was the 
one who made the complaint, he 
would be the one to clean the bus 
(Tr. 81). Shrader tells a very dif- 
ferent: story, but here again the 
Judge chose to credit Applicant’s 
account and we have been shown no 
basis to overturn his credibility de- 
termination. Shrader’s statement es- 
tablishes the retaliatory, bad faith 
character of this assignment. 

These two incidents, so close in 
time to the discharge, demonstrate’ 


‘sustained irritation for the conse-. 


quences suffered as a result of pro- 
tected activity under sec. 110(b), 
which is focused on Applicant and 


has boiled over into overt, Pumsee 


83 Applicant calls our attention to the fact 
that this task was dirty and therefore un- 
desirable. We think, however, that this al- 
leged characteristic is irrelevant. Underground 
coal mining is tough and dirty work, and 
Applicant has shown nothing to support ‘the 
conclusion that this task was unusually » un- 
desirable to perform. 
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- ing reactions. This history belies the 
claims of Respondent’s witnesses 
that they were indifferent to his 
complaints, and looms especially 
large in light of the documentary 
evidence showing that first offenses 
under Article X XIT, Sec. (1) of the 
Contract were ordinarily dealt with 
by a disciplinary warning slip. 


The latter evidence of the prac-. 


tice under the subject contractual 
clause, which we have found suffici- 


_ent to overcome Respondent’s claim — 
of reliance on legitimate cause, in’ 


and of itself, casts the discharge in a 


suspicious light, which gives rise to 


the inference that Respondent was 


concealing an unlawful motivation — 


and makes it comparatively unlikely 
that the real motivation was en- 
tirely: innocent. 
focused 
overt retaliatory actions reinforces 


that same inference and identifies 
the motivating cause but for which - 


the discharge would not have oc- 
curred, namely, reports of safety 


haeande to authorized representa- 


tives of the Secretary. 
a 
Applicant’s Appeal 
= 


[2] Applicant contends that 


Judge Broderick erred in his con- 
sideration of Applicant’s Jan. 15, 


1975, assignment to the cleaning of | 


ne devices on. portal buses, 


subsequent to his complaints to . 


MESA about them. Judge Broder- 


ick took this alleged incident into. 


The history of- 
irritation coupled with 
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account in reaching ne dinate 
finding that Applicant’s discharge - 
was unlawfully motivated by his're- — 
porting activities. We are affirming. 
his judgment on this aspect of the 
case, supra at 52 on the ground that 
the assigning foreman had directly. ° 
stated that such assignment was re- 


taliatory. However, Applicant asks 


us to go further and conclude as a 
matter of law that the subject as-. 
signment was a discriminatory act 
proscribed by sec. 110(b) (1) (A) of 
the Act. 

While a declaratory decision is 
apparently within the scope of the ~ 


~broad relief which the Secretary 


may grant under sec. 110(b) (2) of 
the Act, that kind of relief must 
be. specifically requested. 48 CFR 


4.562 (d) 1 Analysis of the applica- 


tion for review filed by Applicant 


reveals that the relief requested re- 


lated exclusively to an alleged dis- 
criminatory discharge. There. are 
three allegations in .the application 
dealing with the subject work as: — 
signment which read as follows:: 


2(b) On Jan. 10, 1975 at approximately 
5 p.m. he notified an authorized repre- 





14In pertinent part, section 110(b) (2),. re- - 
ferring to the Secretary, provides: 
he finds that such violation did occur, he shall 
issue a decision, incorporating an order 
therein, requiring the person committing such 
violation to take such affirmative action to 
abate the violation as the Secretary deems 
appropriate, including, but not limited to, the 
rehiring or reinstatement of the miner or 
representative of miners to his former posk- 
tion with back pay. * * *” 

15 Sec. 4.562(d) of 48 CFR states: 

“An application for review of discharge or 


acts of discrimination shall be supported. by 


‘an affidavit’ ‘of a person with: knowledge of the. 


facts” surrounding the alleged discharge or - 


acts of discrimination and a statement of the 


. relief requested.” [Italies added. J 
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sentative of the Secretary of alleged vio- 
lations and dangers relating to the sand- 


ing devices on the man buses. 


8. That as a direct result of the tele- 


phone call referred to in 72 (b) above the 
Bishop Coal Company diseriminated 
against Steve Shapiro by directing him 
to. thereafter clean the man buses each 
‘ afternoon, such work is not the sort of 
work normally done by a person in Steve 


‘Shapiro’s classification and in practice 
has not been done by a person in Steve 
Shapiro’s classification in the Bishop . 


Coal Company. 
mo ¥ a - ni 

5. That said acts of discrimination and 
suspension and discharge violated § 110 
(b) (1) of the Federal ‘Coal Mine Health 

and Safety Act of 1969, 30 U.S. C. A, sf 820 
~ (b) (1). | | 
Statements. 2(b) and 3 are, except 
for a Boe UEOkY reference to “dis- 
crimination,” allegations of fact 


which relate to the ultamate infer- 


ence and the relief sought with re- 
spect to the discharge. Statement 5 
is 'a bare conclusion of law and inas- 
much as no relief was sought which 
related to the alleged discriminatory 


act, the Judge aE arently, treated it 


‘as surplusage. 


We recognize that applications 


for various kinds of relief under 
‘the Act should be construed gen- 
erously and indeed we have done 
so in the past in. appropriate. sit- 
uations. See e.g., Hatfield v. South- 
ern Ohio Coal Co., 4 IBMA 259, 82 
LD. 289, 1974-1975 OSHD par. 
19,.758 (1975), appeal pending, D.C. 
ir., No. 75-1704; Hastern Associ- 
aed Coal Corp., 5 IBMA 74, 82 LD. 
392, 1975-1976 OSHD par. 19, 921 
| (197 5). However, there is a differ- 


_ ence between, reading a claim for 


relief generously and finding that 


DEPARTMENT 


OF THE INTERIOR [83 LD. 


there are two such claims when only 


one has been stated. In our opinion, 
Judge Broderick correctly read the 
application as stating one claim for | 
relief and we hold that he did not 


err in ignoring a mere conclusion of 


law. 
nar 2. | 
| [3] Applicant also attacks the 
Judge’s finding that an underlying — 


motivation was that Respondent re- 


garded him generally as an unsatis- 
factory worker. Applicant contends 
that ‘the record does not show that 
he was an unsatisfactory worker, 
and further, even assuming argu-. 
endo that the record does contain 
such evidence, the quality of his 
work was not an underlying motiva- 
tion for the discharge. — 

Contrary to Applicant’s initial 
contention in this phase of his cross 
appeal, we think that Respondent 
may well have regarded him as a 
generally unsatisfactory worker. 

The circumstances accounting for 
the first day of the two which led 
to his discharge is a case in point. 
Applicant. was absent on Monday, 
Jan. 20, 1975, because he had de- 
cided to take a long weekend for 


his personal pleaemne regardless of 


the wishes of or impact on Respond- 
ent. The issuance date on the air-— 
plane ticket, Jan. 17, 1975, shows 
that he planned not to be at work 
that day.?* Despite the opportunity: 


to. seek permission from Respond-.. 


8 Applicant sought to explain away the is- 
suance date on his ticket by saying that he was 
undecided as to whether he would come back 


' on. Sunday or Monday, an unpersuasive ex- 


planation which is self-serving, and quite be- 
side the point. — 
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ent, Acolicnnt ae chose to pre- 


sent his employer with a fait ac~ 
compli, Fis behavior was clearly 


irresponsible, irrespective of wheth- 
er it was excusable under the prac- 
tices at the Bishop mines. 


Moreover, while we think that tis 7 


record shows Applicant to have been 
a vigorous force in riveting Respon- 
dent’s attention on health and safety 
hazards and forcing their abate- 


ment, it also discloses that he was 
not an untarnished crusader. An il-- 
_lustration of this point occurred in. 


Aug. and Sept. 1974. In Aug., Ap- 
plicant complained to Foreman 


Shrader about an alleged condition 


that he considered hazardous, n'iame- 


ly, placement of supplies under an - 


unguarded -high voltage cable. In 


Sept., the Safety Committee, of 
which he’ was a member, attempted 
to press this complaint with two of. 
Respondent’s officials.” On the day 


following this meeting, Applicant 


saw that supplies were being un-— 


loaded in the vicinity of the power 
cable, and he decided to take matters 
into his own hands. He appointed 
two roof bolters, Larry Pitts and Joe 
Edison, as temporary safety com- 
mittee members, and they left their 
immediate tasks to respond to his 
call. The record shows that in doing 
‘so, Pitts left a safety lamp burning 





. 7 We should point: out here that; by virtue 
‘Of his: position as a Safety Committeeman and 
of his experierice. demonstrated by the record, 
it is fair to say that Applicant’ was well 
aware that he need not coinplain to Respond- 
_ ent or obtain Safety Committee approval be- 
fore lodging a complaint with MBSA. 
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ib deserted is still snore roof, 
bolting machine (Tr. 213-14). The _ 
ostensible reason for this work stop-. 
page was the supposed necessity to 


deal with the imminent danger al- 


legedly posed by the condition of 
the power cable. As far as the evi- 
dence of: record shows, Applicant 
had no authority to appoint the ad 
hoc safety committee members, and 
given the longstanding nature of: 


the condition that Applicant found 


so objectionable, we have consider- 
able doubt that he or the committee 


had reasonable grounds to believe 
that there was an imminent and 


therefore “abnormal danger” or 
that there was a necessity to resort 
to self-help instead of exercising the 
statutory right to complain directly 
to MESA and call for an inspection. 


80 U.S.C. §818(g) (1970). See 29 


U.S.C. § 143 (1970) and Gateway. - 
Coal Co. v. United Mine Workers of 
America, 414 U.S. 868, 885-7, n. 16 
(1974). . 


8Sec. 103(g), 30 U.S.C. +§ 818(g) et) 
provides: 
“Imminent danger notice; requisites; ae 
cial inspection. (g) Whenever a representative 


of the miners has reasonable grounds to be- 


lieve that a violation of a mandatory health 
or safety standard exists, or an imminent dan- 
ger exists, such representative shall have a 
right to obtain an immediate inspection by 
giving notice to the Secretary or his author- 
ized representative of such violation or danger. 
Any. such notice shall be reduced to writing, 
signed by the representative of the miners, 
and a copy shall be provided the operator or. 
his agent no later than at the time of inspec- » 


tion, except that, upon the request of the 


person giving such notice, his name and the 
names-of individual miners referred to therein: 
shall not appear in such copy. Upon receipt of : 
such notification, a special inspection shall 
be made as soon as possible to determine if 
such violation or danger exists in accordance 
With the provisions of this subchapter.” 
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_. In addition, while there is some 
evidence in the record showing that 
Respondent may have been critical 


on occasion (Tr. 199-200) with re- 


spect to Applicants performance as 


a coal miner, the record also shows | 


that his performance was not gen- 
erally eopsidered substandard (Tr. 
| 282). 

But despite the evidence of rec- 


ord showing that Respondent could: 


have and probably did regard Ap- 
plicant as unsatisfactory, we see 
nothing therein to demonstrate that 
this perception was an underlying 
factor in the discharge. By underly- 
_ #ng, we mean the moving force bué 
for which the discharge Paculd not 
have occurred. 

- Respondent’s alleged ie: 
tion with Applicant clearly does not 


meet this test because, as he cogently 


points out, Respondent never 


claimed such dissatisfaction to be.— 


' the cause of discharge. If the real 
cause for discharge was indeed the 
innocent one of general dissatisfac- 
tion, then we think Respondent 
would have asserted it in defense. 
Since it did not do so and had no 
reason to conceal such a motivation, 


we conclude that general dissatis- 


faction was not a moving force but 


for which the discharge would not 


have occurred..On that basis, we 
hold that the Judge er red in finding 
such factor to be underlying. _ 
Having previously affirmed the 
Judge’s finding that retaliation for 
Applicant’s complaints to the Sec- 


‘DEPARTMENT. OF THE INTERIOR 


[88 LD.- 


retary was @ moving force behind 


his discharge, we now find that it’. 
was the sole underlying factor.” 
Therefore, we conclude that Appli- 
cant was discharged by reason of the 


fact that he engaged in activities 
protected under section 110(b)(1) .. . 
(A) of the Act, and we affirm the 

~ result reached below. 


WHEREFORE, pursuant to the 
authority delegated to the Board by — 
the Secretary of the Interior (43 
CFR 41(4)), IT IS HEREBY 


ORDERED that Applicant’s mo- 


tion for remand to reopen the 1 recor ue 
Is DENIED. 
IT IS FURTHER ORDERED. 


that the result in the above-cap- _ 


tioned docket IS AFFRIMED and 
the case IS REMANDED for de-| 
termination of unsettled remedial 
matters, 
- * Davin Torserr, 

A lter nate A dminis bratwe J udge. 


We CONCUR: 

Dav Doann, 

Chief Administrative Judge. 
Howarp J. ScHELLENBERG, JR., 
Administrative Judge. 


- 1? Respondent has argued that, where the 
underlying. motivation is a mixture of the 
legal and illegal, there is wo violation of sec- 
tion 110(b) (1). Sinee we conelude that. the 
underlying motivation here was not so - mixed, - 
and Respondent never-claimed that it was, we 


“need not reach this question, But see NLRB v.. 


Jamestown Sterling Corp., 211 F. 2d 725 (2a 
Cir. 1954); Socony Mobil Oil Co., Ine. v. 


NDRB, 357 F. 24-662 (2a Cir. 1966); F. J. 


Buckner Corp. vy. NURB, 401 F. 2d 910 (9th | 
Cir. 1968), cert. den., 393° U.S. 1084 (1969}. 
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Decided Mu arch 2, 1976 — 


‘Appeal fr om an pie denying petition 
for rehearmg. — 
AFFIRMED. 

1. Indian Probate: Halt Blood : cer 
erally—250. 0. | 

'. State statutes of descent and distribution 
- as construed and interpreted by the high- 
est eourt of the state involved will be 


considered by the Department as con- 
fooling in trust heirship proceedings. 


| APPEARANCES: Pipestem & Rivas, 
by F, Browning Pipestem, Had. .. for 
appellants: 


OPINION BY ADMINISTRA- 
TIVE JUDGE SABAGH 


INTERIOR BOARD OF ~ 
INDIAN APPEALS 


- This matter comes before the 
Board on appeal from an Adminis- 
trative Law Judge’s order denying 
petition for. rehearing. | 

_ Jt appears that Hubert Franklin 
' Cook, an unallottee of the Caddo 
and Pima Tribes died intestate at 
Fort Sill, Oklahoma, on Apr. 27, 
1978, survived by four nieces and 
three nephews, children of Jose- 
phine Cook, decedent’s half-blood 


Pima sister from the first marriage 


of decedent’s father, Luke Frank 
Cook: Lake Frank Cook, an allotted 


Pima Indian died intestate on Mar. 
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| 16, 1971. Dasa mother, Ronis 


Johnson, an allotted Caddo Okla- 
homa Indian, died intestate on Oct. 
3, 1949. | 
At the time of his death, the i 
dent was possessed of interests in 
certain allotted lands some of which 
were inherited from his father, 
Luke Frank Cook, and some from 


his mother, Annie Johnson. 


After hearing held on Aug. 21, 
1974, Administrative Law Judge 
John EF. Curran issued an Order 
Determining Heirs on Feb. 21, 1975, 
wherein he found that four nieces 
and three nephews referred to, 
supra, were entitled to inherit 


_ decedent’s interests in the trust and | 


restricted property located on the 


- Wichita-Caddo, Absentee Shawnee, 
Salt River and Gila River Reserva- 
_ tions. 


On Feb. 5, 1975, certain whole- 
blood first cousins of the decedent 
on his mother Annie Johnson’s side ~ 
filed a motion and demand for hear- 


| ing to determine heirs with respect. 


to the lands situated in the State of 
Oklahoma inherited by decedent 
through his maternal Caddo an- 
cestors and blood line. 

Judge Curran decided in the 
Order Determining heirs of Feb. 21, 
1975, that intestate succession as re- 


isting to the Oklahoma property — 


came: under Subsection 6, Section 


218, Title 84, Oklahoma Statutes. 


Pursuant thereto, the Judge con- 


eluded the nieces and nephews are 
‘the nearest. blood relatives and the — 


Snext. of. kin” and: are.the heirs at 
law to the exclusion of the cousins. 
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The cousins petitioned for rehear- 
ing. contending that the Order 
Determining Heirs as it related to 
their motion and: demand for hear- 
ing referred to, supra,-was in error. 
The petitioners further contended 
that In the Matter of the Estate of 
fiobbs v. Howard, 504 P. 2d 1228 
-(Ok1. 1972), wherein the Oklahoma 
Supreme Court construed the pro- 
vision of the Oklahoma Statute re- 
lating to kindred of the half-blood, 
was distinguishable and hence not 
representative of the law applicable 
to this case. “He 
_ Administrative Law Judge Jack 
M. Short, who succeeded Judge 
Curran, denied said petition on 
May 1, 1975. He concluded that 
fobbs did apply and that this case 
was not distinguishable. 

In his Order of May 1, 197 5, 
denying said petition, J ade Short 
arrived at the following conclu- 
sion— 


In Robos, the Supreme Court of Okla- 


homa construed 84 0.8. 1971, § 222, which 


provides : 
Kindred of the . half-blood inherit 
equally with those of the whole blood in 


- the same degree, unless the inheritance © 


come [sic] to the intestate by descent, 
devise or gift of some one of his ancestors; 
in which case all those who are not of the 
blood of such ancestors must be excluded 
from such inheritance. 


and: held at page 1,232 of sfoopinions 


We therefore’ hold that our half blood 
statute, 84 O18. 1971, § 222, is applicabdle 
only when. the- surviving half blood kin- 
dred and whole blood kindred are related 
to. decedent in the same degree, and that 


it does not operate. to disinherit nearer 


half blood kindred not of the blood of 
‘the -ancestor in favor of more remote 
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whole blood kindred who are of the blood 
of the ancestor. [Italics added. ] 


and specifically overruled the contrary 
holding in Thompson v. Smith, 102 Ok 
D0, 227 P. 77 (1924). 

Also, at page 1,230 .of its opinion in 
Robbds, the Supreme Court stated: 

In 1930, in'the face of intervening con- 
flicting decisions on the question, this 
Court abandoned the doctrine that In- 
dian allotments are ancestral estates and 
specifically overruled the Hill holding on ~ 
that question. See In re Yahola’s Estate, 
142 Ol. 79, 285 P. 946, 

Judge Curran stated on page 2 of his 
Order of February 21, 1975, “The nieces 
and nephews are related to the decedent 
in the third degree while the first cousins 
are related to decedent in the fourth de. 


. gree.” This is an undisputed fact. Hence, 


84 0.8. 1971, §.222 cannot apply in view 
of Robdbs. And, intestate succession is 
governed by 84 0.8. 1971 § 218(6). Dob- 
son v. Mecom, Okl, 311 P. 2d 210 (1956). 

[1] The Interior Board of Indian Ap- 
peals held in Hstate of Minnie May Ri- 
ordan, 2 IBIA 98 (1973): | 

State statutes of descent and Heeribie 
tion as construed and interpreted by the 
highest court of the state involved will be 
considered by the Department as controll- 
ing in trust heirship proceedings. 

The Supreme Court of Oklahoma is the 
highest court in Oklahoma. It has ruled 
without equivocation on each of the is- 
sues: raised by Petitioners and contrary 
to their contentions. ow 


We adopt the J udge’s findings | 
and conclusions as our own. . 3 
We do not agree with appellants 


that “ob6s is distinguishable: here, 


in light of the foregoing and the 
fact that the nieces.and nephews are 
related to the decedent in the third 
degree. while the first cousins are re- 
lated to the decedent 1 in the sour 
degree. . 

NOW, THEREFORE, i virtue 
of the .authority delegated to. the 
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‘Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 
4.1, the decision of the Administra- 
tive Law Judge dated May 1, 1975, 
denying appellants’ petition to re- 
hear, be, and the same is hereby 
AFFIRMED and the appeal herein 
is DISMISSED. — 


This decision is final for ths, 


. Departinent. 


aie J. SABAGH, 
Administrative Judge. 


; I CONCUR: 


AtmxanpEr Hi. AWeson: 
Administrative. Judge. 


ARMCO STEEL CORPORATION 
‘6 IBMA 64 


Decided March 15, 1976 
Appeal by the Mining Enforcement 


‘and Safety Administration from that 
‘part of a decision by Administrative 
Law Judge George H. Painter vacating 
one notice of violation in a civil pen- 
alty proceeding (Docket Nos. HOPE 


@5-725-P, 75-743-P, and 75—-759-P) 


“brought pursuant to section 109 (a) (1) 
_.of the Federal Coal Mine Health and 
Pay Act of 1969. 


--Reversed i in part, 


Federal Coal Mine Health and Safety 
“Act. of 1969: Notices of Violation: 
Party to be Charged. 


“Where the miners“employed by an opera- 


‘tor of a coal mine are exposed to a safety 
vhazard created by the lack of required 
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_. TIVE 
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backup alarms on delivery trucks owned 


by a’seller of coal and where the opera- 
tor is in a realistic position to prevent or > 


abate the violation with a minimum of 
due diligence, such operator'is a proper 
party to be charged with the violation, - 
30 CFR 77.410. : 


APPEARANCES: Thomas A. Masco-— 
lino, Esq., Assistant Solicitor, Leo J. 


- McGinn, Esq., Trial Attorney, for ap- | 


pellant, Mining Enforcement and © 
Safety Administration; William C. 


_. Payne, Esq., Stephen H. Watts II,-Esq., 


for appellee, Armco Steel Corporation. . 


OPINION BY ADMINISTRA- 
JUDGE SCHELLEN- | 
BERG an : 


. INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 
Background 


The subject of this appeal is No- 
tice No. 1 OLM, issued by Mining 
Enforcement and Safety Adminis- 
tration (MESA) inspector Orie L. 
Martin on July 24, 1974, at No. 7 
Preparation Plant of Armco Steel 
Corporation (Armco) located at, 
Montcoal, West Virginia. The no- 


~ tice cited a. violation of 30 CFR 


CG 410 as follows: 


The automatic reverse warning devices 
were inoperative on the Nos. 6, 25, 19, and 
14 coal haulage trucks.” 


On Apr. 11, 1975, MESA filed a pe- 
tition for assessment of civil penalty | 


130 CFR 77.410: provides: “Mobile equip- 
ment, such as trucks, forklifts, front-end 
loaders, tractors and graders, shall be 
equipped with an adequate automatic warn- 
ing-device which shall give on audible alarm 
when such equipment is put in reverse,” 
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under the 
Health and Safety Act of 1969 


(Act)? and a hearing was held on 


June 24, 1975, at Charleston, West 
Virginia. 


The evidence aeseloasal that E ve 


Coal and Dock Company (Eagle), 
a coal mine operator in its own 
right, had sold coal to Armco and 
was engaged in delivering coal to 


Armco, the purchaser, when the No- . 


tice of Violation was issued. Armco 
purchased the coal by the ton. and 
up to 500 tons a day were delivered 


in Eagle trucks driven by Eagle 


drivers. Armco did not lease the 
trucks and had no power to hire or 
fire ‘the drivers. Armco assisted. 


Eagle in abating the violation. The | 
- inspector who issued the notice tes- 


tified that at least one, and possibly 
two, Armco employees worked at 
the location where the trucks un- 


loaded and would be endangered by 


_ inoperative backup alarms. 
_ The J udge issued his decision on 


Sept. (94, 1975. He concluded that 


since Aa had no control over the 
drivers and did not materially abet 
the violation it was not the proper 


party to be. charged. He therefore 
vacated this Notice of Violation and 


assessed total-penalties for all three 
_ dockets in the amount of $2,075. 


Issue Presented 


Whether the. J udge erred in va- 
cating Notice of Violation No. J 
OLM, July 24, 1974. | 


-. 230 U.S.G. §§ 801-960 (1970). 


: §The inspector was certain that aoe had 


a “car dropper’? working at the unloading site. 

_ He. was unsure whether another man, operat- 
“ing an “end loader” ‘at the site was also an 

Armci employee (Tr. De: Sn its 
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— Discussion 


Since the Judge issued his deci- 
sion the Board has decided two cases: 


involving essentially the same facts. 


as the instant case. In Peggs Run 


. Coal Company, Inc. (Peggs Run) # 


the Board held that Peggs Run was 
the proper party to be charged ina 
notice of violation when trucks 
owned by a haulage contractor op-_ 
erated without backup alarms on 
Peggs ‘Run property and en- 
dangered Peges Run employees in 
the loading area. The Board stated 
that only a “minimum of diligence” 
would have been required to prevent 
the non-equipped trucks from op- | 
erating in an area where its employ- 
ees would be endangered. In Wes? 


Freedom Mining Corporation, et al. 


(West Freedom) ® six independent 
contractor-owned haulage trucks 
without backup alarms operated on 
West Freedom property endanger- | 
ing its employees. Applying the 
Peggs Run. rationale, the Board 
found that West Freedom could 
have prevented or removed the haz- 
ard. with a “minimum of effort.” | 
While we recognize that in the in- 
stant case Eagle, as the owner of 
trucks, personal property being 
utilized at a coal mine within the 
broad definition of the Act, could 
itself be cited for the violation, we 
are called upon here to decide only 
whether Armco was . properly 
charged The see observing 


45. IBMA 1 75, 82 I.D. 516, 1975-1976 OSHD 


par. 20, 033. (1975). 


155 IBMA 829, 82 LD. 618, 1975-1976 OSHD 
pir: 20,230 (1975). | 
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the tr ake with j inoperative backup 


alarms, was required to make this 


judgment in the field where ques- 
tions as to ownership, responsibility 
for safety, and contractual relation- 
ships may not be readily ascertain- 
able. We believe that. Armco was 
properly charged and that the ra- 
tionale of the above-cited cases is 
- applicable. Armco could easily have 
determined whether the trucks had 


functioning backup alarms and thus. 


_ be assured that none of its miners 
_ would be exposed to this hazard. 
Moreover, the responsibility under 


the Act to provide a safe working | 
environment is in no way dimin- 


ished nor shifted from the opera- 
tor’s shoulders by virtue of the fact 
that. only one, and possibly two of 
its employees may be endangered by 
the violation. Having concluded 
that Armco was properly charged 
for this violation we turn now to 
consider what amount should be as- 
sessed as civil penalty. - 

For purposes of assessment of a 
civil penalty herein we note that the 
Judge made the following findings 
- with respect to the statutory criteria 
set out in sec. 109(a) of the Act: 

1. There is no significant history 
of previous violations. : 

2. Armco is a large operator and 
penalties assessed should be appro- 
priate to its size.. 

3. Penalties reasonably eee 
will not adversely affect the opera- 
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tor’s ability to remain in business. 
4, The operator demonstrated 

good faith ‘iM. abating the subject 

violation. 


The Board is of the. einen that — 
the backup alarm violation was the 
result of ordinary negligence and 
was only moderately serious since it 
was shown that .at most two persons 
were endangered by the lack of the 


_ alarms. We conclude that a penalty 


of $200 1s war ranted therefor. 


ORDER > 


WHEREFORE, pursuant to the | 
authority delegated to the Board by 
the Secretary of the Interior (43 | 


CFR 41(4)), IT IS HEREBY _ 
ORDERED that: 


1) That part of the Judge’s deci- 
sion vacating Notice of Violation | 
No. 1 OLM, July 24, 1974, IS RE- 
VERSED, the notice IS REIN- 
STATED, the violation. IS 


_ AFFIRMED, and a penalty of $200 


IS ASSESSED therefor; and 
~ 9) Armco shall pay penalties in 
the total amount of $2,275, on or be- 


fore 80 days from. the date of this” 


decision. 


Howie J. SCHELLENBERG, JR.,_ 


Administrative Judge. 
J concur: 


vo Doanz, | 
Chief Admanistr ative J udge. 
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_ Appeal from decision ef the Colorado 
State Office, Bureau of Land Manage- 
ment, dismissing a protest to the ac- 
ceptance of compensatory Povey bid 
C-22636. 


Afivmed. 


1. Oil and Gas Leases: Rights-of-Way _ 


Leases—Rights-of-Way : Generally 


- Where a protest against the United 
States entering into a compensatory roy- 
_ alty agreement pertaining to oil and gas 
underlying a railroad right-of-way. pur- 
suant to the Act of May 21, 1930, 46 Stat. 
. 878, 80 U.S.C. §801 ef seg. (1970), is 
based upon an assertion that the pro- 
testants have title to the oil and gas un- 
der the right-of-way, the protest will be 
properly dismissed if it is found the 
United States has title to those minerals. 


2. Oil and Gas Leases: Rights-of-Way. 


Leases—Railroad Grant Lands— 
Rights-of-Way: Nature of ‘Anterest 
Granted | 


Although the grants of a right-of-way to 
a railroad under sec. 2 of the Act of 
July 1, 1862, and of title to odd-numbered 
sections of land under section 3 of that 


Act were grants in praesenti, the rail-. 


road’s interest in the right-of-way land 
stems solely from sec. 2. There is no dif- 
ference in its interest in portions of the 
right-of-way land which cross even-num- 
bered sections of land and in portions 
which cross odd-numbered - ‘sections. 
‘Minerals underlying the right-of-way 
were reserved to the United States in 
both instances. 
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3. Oil and Gas Leases: Rights-of-Way 
Leases—Rights-of-Way: Nature of In- 
terest Granted 


Title to the oil and gas deposits under- 
lying the right-of-way granted to a rail- 
road by the Act of July 1, 1862, 12 Stat. 
489, did not pass under a patent to the 


land that the right-of-way crosses. 
Rather, title remains in the United 
meals . 


APPEARANCES: Robert C. awe: 
Esq., and Gretchen A. VanderWerf, 
Esq., of Ireland, Stapleton, Pryor and > 
Holmes, P.C., Denver, Colorado, for 
appellants. 


OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


INTERIOR BOARD OF LAND 
APPEALS 


Appellants 1 appeal from the de-. 
cision dated June 5, 1975, of the 
Colorado State Office, Bureau of 


Land Management, which dismissed. 


their protest to the acceptance by 
the State Office of compensatory 
royalty. bid C-22636 by Manning 
Gas and Oil Company. The miner- 
als involved underlie the right-of- 
way of the Union Pacific Railroad 
Company (hereafter referred to as. 
the railroad) across the NW14 of — 
section 17, T. 2N.,.R. 66 W., 6th. 


1'The 10 appellants each hold a fractional. 
ownership of varying amount in the un- 
divided mineral interest in the adjoining lands. 
crossed by the right-of-way described in this. 
decision. The appellants are: Brown W. Can- 
non, Jr.; Charles G. Cannon: Reynolds G. 
Cannon; George R. Cannon; Sue M. Cannon; 
Margaret Cannon; George R. Cannon, Jr.; 
Claudia Cannon; Kerry McCan Cannon; ‘ang 
James R. Cannon. 
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oe M. Colorado. Appellants are. the 
2 ent titleholders to the minerals 
underlying the NW, of section 17. 
They assert in their protest that 
their title includes oil and gas un- 
derneath the right- twa 
State Office dismissed their protest 


for the reason that title to any such — 


oil and gas is in the United States. 
The right-of-way here is part of 


. the right-of-way across public lands 


granted to the railroad by section 
2 of the Act of July 1, 1862, 12 Stat. 


489, as amended.” Sec. 3 of the Act — 


of July 1, 1862, granted to the rail- 
road odd-numbered sections of land 


along its right-of-way, with certain 
- conditions and restrictions. Sec. 17 


is one of those odd-numbered sec- 
tions patented to the railroad. Ap- 
-pellants are, therefore, the current 
successors to the railroad’s title. 
[1] Oil and gas deposits under- 
lying railroad or other rights-of- 


way acquired. from the United 


States may be leased by the Secre- 
tary of the Interior pursuant to the 
Act of May 21, 1980, 30 U.S.C. § 301 
et seg. (1970). Sec. 3 of that Act, 
80 U.S.C. § 808 (1970), provides for 
compensatory royalty agreements 
with the owner or lessee of adjoin- 


‘2The Act of July 1, 1862, 12 Stat. 489, 
_ contained the original land grant authoriza- 
tion for the Union Pacifie Railroad Co. The 
Act was subsequently amended by: the Act 
of July 2, 1864, 13 Stat. 356; Resolution No. 
54, May 7, 1866, 14 Stat. 855; the Act of 
July 3,-1866, 14 Stat. 79: and the Act of 
Mar. 3, 1869, 15 Stat. 324. The 1869 amend- 
ment authorized the Union Pacific to contract 
with the Denver. Pacific Railway and Tele- 
graph Co. for the construction of a railroad 
from Denver to Cheyenne under the terms of 
the 1862 Act, By the time the patent for sec- 
tion 17 was issued, the Denver Pacific had 
| merged with the Union Pacific. 


The 
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ing inns: or the holder of fig right- 
of-way, whichever bids the higher 
‘amount or percentage of royalty it 


will pay. Manning Gas and Oil 
Company holds an oil and gas lease 


from appellants: for the NW1, of 


sec. 17 and was the only bidder for 
the agreement. The Act of May 21, 
1930, is applicable only if the United — 


States has title to the oil and gas 


deposits underlying the right-of- 
way. Whether the United States or 
appellants have title to such oil and 
gas deposits is, therefore, the dis- 
positive issue in this case. Dismissal 


of the protest was proper if title is 
in the United States. 


[2] Appellants argue first that 

the limited title to a right-of-way _ 
granted to the railroad by sec. 2 of 
the Act of July 1, 1862, applies only 
where the right-of-way does not 
cross odd-numbered sections pat- 
ented to the railroad under sec. 3 of 
the same Act. In support of this, ap- 
pellants cite various Supreme Court 


decisions which held that grants 


under either sec. 2 or sec. 3 of the 
Act of July 1, 1862, are in praesenti, 
2.€., title to the right-of-way and 


to the odd-numbered sections of. 


land passed to the railroad as of. 


July 1, 1862, the date of the Act, 
regardless of when their specific. 


location was determined. Appel- 


Jants contend that because Congress — 


intended that the railroad receive 


fee simple title to the odd-numbered 
sections, Congress must have in- 
tended that the fee simple title also 
apply to a ‘right-of-way where it 


erosses an odd- numbered. section 
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patented to the railroad, SO that the 
two: grants would » not conflict. 
Therefore, appellants conclude, the 
railroad received title to the min- 
erals underlying the right-of-way 
across the NW1, of section 17 and, 
by reserving only the surface inter- 
est. to itself, included title to those 
minerals in its conveyance of the 


NW1, to appellants’ predecessors 
in interest. Second, appellants ar- 


gue that when the United States is- 
sued patents to land traversed by a 
right-of-way, title to the minerals 
underlying the right-of-way passed 
to the patentee of the traversed land, 
in this instance the railroad. 

Appellants’ argument that the 

railroad’s patent to sec. 17 also con- 
veyed fee simple title to the right- 
of-way requires an examination of 
the intent of Congress in the Act of 
July 1, 1862. Appellants contend 
that it would be illogical to assume 
that Congress did not intend for the 
railroad to receive full title. to its 
right-of-way, including the min- 
erals, where it crossed an odd-num- 
bered section patented to the rail- 
road. | : 

We do not dispute that when the 
‘railroad received a patent. for odd- 
numbered sections of land under sec. 
3 of the Act of J uly 1, 1862, it owned 
- the land in fee simple subject to out- 


standing reservations. See Burke v. 
Pacific Railroad Co., 234 U.S. 669, 


685 (1914). “An sbaclats or fee-sim- 


--ple estate is one in which the owner | 
is entitled to the entire property, . 


with unconditional power. of dispo- 
sition during his life.” BLACK’S 
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“LAW DICTIONARY 742 (Rev. 
4th Ed. 1968). Therefore, if the rail- 
road received fee simple title to its 
right-of-way, it would be able to-use 
the land for any purpose or to clis- 


pose of it at will. 


However, for the railroad to have 
complete control over the use and 
disposition of its right-of-way does 
not comport with the intent of Con- 
gress in granting the right-of-way. 
“ Supreme Court.has stated: 


Hs Manifestly, the land forming the 
right of way was. not granted with the 
intent that it might be absolutely dis- 
posed of at the volition of the company. 
On the contrary, the grant was explicitly 
stated to be for a designated purpose, one 
which negated the existence of the power 
to voluntarily alienate the right of way 
or any portion thereof. The substantial 
consideration inducing the grant was: the 
perpetual use of the land. for the legiti- 
mate purposes of the railroad, just as 
though the land had been conveyed in 
terms to have and to hold the. same so 
long as it was used for the railroad right 
of way. In effect the grant was of a 
limited fee, made on an implied condi- 
tion of reverter in the event that the 
company ceased to use or retain the land 
for the purpose for which it was 
granted. * * * 


Northern Pacifie Railway Co. v. 
Lownsend, 190 U.S. 267, 271 (1908). 


- Neither the courts nor the De- 
partment of the Interior have ever | 


recognized that a railroad receives 
any greater title than that described 
above in its right-of-way where it 
crosses an odd-numbered section of 
land patented to the railroad. In © 


HA. &L.D. Hotland Co. v. North- 


ern eas Ry. Co., 214 F. 920 (9th 
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Cir. 1914); the court, when con- 
sidering the question of title in the 
- right-of-way when it traverses odd- 
numbered sections patented to the 
railroad, stated : 


_ We are unable to aecept the view that, 


because the right of way at this place is 
in an odd-numbered section, the railroad - 


company took the absolute title, un- 
limited by the implied condition of re- 
verter attending the right of way grant. 
No substantial reason has been assigned, 
and clearly there is none, for assuming 
that Congress intended such an artificial 
and whimsical distinction. ‘A strip of land 
. 400 feet wide through the public domain 
was being withdrawn from private entry 
and dedicated as a right of way for a 
transcontinental railroad. The value of a 
right of way is dependent upon its con- 
tinuity, and surely it could not have been 
contemplated that in case of reversion 
the government would get back: only 


numerous disconnected fr agments of that. 


which it was granting as a continuous 
line. There is little weight in the sugges- 
tion that .Congress could not have in- 
tended a uniform status for the entire 


right of way, because it doubtless knew. 


that any route which might be selected 
would here and there traverse private 


holdings, and that therefore the con- 


tinuity of the grant would be broken. 
. True, absolute continuity was. not to be 
expected, but when we consider the vast 


stretch of public domain over which the 


road would pass, and the rarity and in- 


significance of the. private holdings, it. 


may readily be concluded that these in- 


terruptions were thought to be neglig gible, | 
as affecting the value of the right of way 


as a whole. 


8 TheAct of July 2, 1864, 18 Stat. 365, con- 
tained the land grant authorization for the 
Northern Pacific Railroad Co. This Act is not 
to be confused with the amendments to the 
Act of July 1, 1862, which are set forth at 

18 Stat. 356. (See fn. 2.) Secs. 2 and 3 of the 
- 1864 Act are similar to sees, 2 and. 38 of the 
1862 Act. See George W. Zarek, .4 IBLA 82 
(1971). 


- ETeSS, 


‘In support of their position, appellants _ 
invoke the general rule that, where two. 
titles relate back to the same point of 


time, there is a merger, and the greater 


title prevails from the beginning. It is” 


conceded, however, that. this doctrine, if 
_ the appellants’ application of it be cor- 


rect, would here come into conflict with 
the controlling principle that the grant- 
ing act must be construed in such a 


manner as to give effect to the legislative 


intent, provided it be found that Congress: 
intended that the right of way throug 

out should be held subject to the condi- 
tions and limitations declared in the 


Townsend Case. Such, we have no hesita- 


tion in finding, was the. intent of Con- 
and therefore it is not deemed 
necessary to cousider the correctness of 
the assumptions upon which appellants’ — 
application of the rule necessarily rests, 
namely, that, as the terms are used in 
the learning upon the law of merger, the- 


estate of the grant-in-aid is greater than 
that of the right of way grant, and that 


they both date from the same ppennt of 
time. 


Td. at 924-25; ae. People v.. 

Tulare Packing Co.,25 Cal. App. 2d 
717, 78 P. 2d 768, 765-67 (1938); __ 
Crandall v. Goss, 80 Idaho 661, 167 


P. 1025, 1026-27 (1917). 


The Department has also recog- 
nized the difference in title, particu- 
larly as it relates to nee min- 
erals: | 


re Moreover, even 5 iioile h the. right- 
of-way crosses odd-numbered sections of 
land, this does not make the railroad’s: 
title, as to such segments of the right-of- 
way, one acquired in fee simple absolute 
under section 3 of the act: * * * rs 


tions omitted.] 


Solicitor’s Opinion, » te eee by . 
the Secretar . 358 LD. 160, 161 
(1942), 
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_ Appellants urge that the reason- 
ing of the Supreme Court in United 
States v. Union Pacific Railroad 


Co., 853 U.S. 112 (1957), supports: 


‘their position. In that decision, the 
Court held that the United States, 
not the railroad, owns the minerals 


underlying a right-of-way granted. 


by the Act of July 1, 1862. 


Appellants point to language at. 


page 116 of that decision regarding 
the necessity for an administrative 
determination that lands were non- 
mineral in character before a patent 
would issue for an odd-numbered 
section of land under the section 3 
grants, whereas such a detérmina- 
tion was Inappropriate for the sec- 
tion 2 right-of-way. They. argue 
that the determination of non- 
imineral in character applies to the 
right-of-way where it crosses an 


odd-numbered section, and, there- 


fore, the United States cannot now 
claim title to minerals underlying 
such a right-of-way. However, the 
overall language and tenor of Jus- 
tice Douglas’ opinion in that case 


does not support appellants’ posi- - 


tion. For example, he stated: 


* * * We would have to forget history 
and read legislation with a jaundiced eye 
to hold that when Congress granted only 


a right of way and reserved all “mineral 


lands” it nonetheless endowed the rail- 
road with the untold riches underlying 


the right of way. Such a coustruction © 


would run counter to the established rule 
that the land grants are construed fa- 
vorably to the Government, that nothing 
- passes except what is conveyed in clear 


language, and that if there are doubts 
they are resolved for the Government, not 


against it. Caldwell v. United States, 250 


U.S. 14, 20-21. These are the reasons we 


Justice Douglas 
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construe “mineral lands” as used in §3 
of the Act to include mineral rights in the 
rignt of way granted by §2. | | 

* * on * oe 


* * * But, construing the grant in § 2 
favorably to the Government, as we must, 
we cannot conclude that Congress meant 
the policy it expressed, by excepting ‘‘min- 
eral lands” in § 3, to. be inapplicable to 
§ 2 in the face of its admonition that the 
exception is applicable to the entire Act. 
Nor can we conclude that, because the 
administrative system, by which mineral 
resources in the grant of land under § 8 
were reserved, was inappropriate to § 2, 
Congress did not intend appropriate meas- - 
ures to reserve Minerals under the right 
of way granted by §2. We cannot as-_ 
sume that the Thirty-seventh Congress — 


was profligate in the face of its express 
‘ purpose to reserve mineral lands. 


United State v. U nion Pacific Rail- 


road Co., supra at 116-17, 


Obviously Justice Douglas was 
aware that the sec. 2 right-of-way 
traversed the odd-numbered sec- 
tions granted by sec. 3 and that fee 


simple title to the odd-numbered 


sections would pass to the railroad. 
Yet, he made no distinction between 
the odd- and even-numbered sec- 
tions of land as to the reservation 


of the minerals underlying the sec. — 
_ 2 right-of-way. It is apparent that — 


there was a distinction between the 
estates granted under secs: 2 and 3. 
, distinguished 
earlier cases because: 


* * * in none of them was there a con- 


test between the United States and the 


railroad-grantee over any mineral rights 
underlying the right of way. The most 
that the “limited fee” cases decided was. 
that the railroads received all surface 
rights to the right of way and all rights 
incident to a use for railroad purposes. 


30)  s  _ BROWN W. CANNON, JR., ET AL. 
* | March i6, 1976 


Great reliance is placed on Great North- 


ern R. Oo. v. United States, 315 U.S, 262 - 


[1942], for the view that the grant of a 
right of way in the year 1862 was the 


grant of a fee interest. In that case we — 


noted that a great shift in congressional 
policy occured in 1871: that after that 
period only an easement for railroad -pur- 
poses was granted, while prior thereto a 
right of way with alternate sections of 
public land along the right of way had 
been granted. In the latter connection we 
said, “When Congress made outright 


grauts to a railroad of alternate sections : 
of public lands along the right of way, _ 


there is little reason to suppose that it 
intended to give only an easement in the 
right of way granted in the same act.” 


Td., at 278. But we had no oecasion to. 
cousider in the Great Northern case the © 
grant of a right of way with the reserva- » 


tion of “mineral lands.” The suggestion 


that a right of way may at times be more 


thau an easement was made in an effort 
to distinguish the earlier “limited fee’ 


cases. To complete the distinction, Mr. 


Justice Murphy with his usual discern- 
ment added, “None of the cases involved 
the problem of rights to. subsurface oil 
and minerals.” fd., at 278. 

The latter statement goes to the heart 


of the matter. There are no precedents — 


which give the mineral rights to the own- 
er of the right of way as against the 
United States. We would make a violent 
break with history if we construed the 
Act of 1862 to give such a bounty. We 


would, indeed, violate the language of the 


Act itself. To repeat, we cannot read 
“mineral lands” in §3 as iuapplicable to 
the right of way granted by § 2 and still 
be faithful to the standard which ZovV- 


-erns the construction of a statute that | 
grants a part of the public domain’ to 


“private interests. 


United States v. Union Pacific 
Railroad Co., supra at 119-20. 
The opinion was emphatic on the 

‘distinction between a right-of-way 
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and land natetal under see. 3 of the 
Act of July 1, 1862. We find no indi- | 
cation that the Court defined right- 
of-way as only crossing even- 
numbered sections of land. The 
reasoning of the Court’s opinion 
supports a contrary conclusion, 2.¢., 
that the right-of-way under section 
2 is subject to a mineral reservation 
to the United States 1 in all clrcum-_ 
stances. 

Therefore, the patent eich the 
railroad received to sec: 17 carried 
with it no interest or title in the 
right-of-way which had been lo- 
cated across the NW1, of that sec- 


tion. The interest which the rail- 


road has in the right-of-way land 
stems solely from sec. 2 of the Act - 


> of July 1, 1862. 


[3 | The remaining question is : 
whether the patentee of land which - 


a right-of-way traverses acquired 


any interest in the-minerals under- — 
lying the right-of-way. The Su-— 
preme Court has ruled that home- 
steaders of land traversed by a 


right-of-way granted by an act sim- 


ilar to the Act of July 1, 1862, re~ 
ceived: no interest in the right-of- 
way even though the homestead 
grant “was of the full legal subdi- 


visions.” Northern Pacific Railway 


Co. v. Townsend, supra at 270. Ap- 
pellants argue that in Unzted States 


v. Onion Pacific Railroad Co., supra, 


the Supreme Court limited the ap- 
plication of its earlier holdings to 
the surface estate and that title to 
the mineral estate under the right- 
of-way passed with the patent to the | 
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subdivision traversed. In support of 


this position, they cite Chicago and - 
— North Western Railway Co. v. Con- 


tinental Oil Co., 258 F. 2d 468 (10th 
Cir. 1958). However, that decision 
is not applicable here.because it was 
concerned with a right-of-way 
granted under the Act of March 3, 
1875, 18 Stat. 482, 48 U.S.C. $984 
et seg. (1970). | 

As stated above, we do not agree 
with appellant’s analysis of United 
_ States v. Union Pacific Railroad 

Co., supra. Other courts and this 


Bonna have interpreted the Act of 


July 1, 1862, and the Supreme Court 


decisions to mean that title to oil 


and gas deposits underlying a 


right-of-way granted by the Act of 


July 1, 1862, remains in the United 
States. George W. Zarak, 4 IBLA 
82 (1971), 
United States, 348 F. Supp. 254 


— - (D.N.D. 1972), aff'd per curiam, 


479 F. 2d 58 (8th Cir.), cert. denied, 
414 U.S. 858 (1973); Wyoming v. 


Udall, 379 F. 2d 635 (10th Cir.), 


cert. denied, 389 U.S. 985 (1967) ; 
see Kuneman v. Union Pacific Rail- 
road Co., 169 Colo. 374, 456 P. 2d 
748 (1969), cert denied, 396 U.S. 
1039 (1970). Since title to the oil 
and gas remains in the United 
States, appellants have no title to 
assert, and the protest was pr operly 
dismissed, 

_ Therefore, pursuant | %6 the au- 
thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 
sion appealed from is affirmed. 


- Joan B. THompson, 


Administrative Judge. — | 
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aff'd sub nom. Rice v. — 


_ the Board. 
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I concur: 


Doveuas E. Henriques, 

Administratwe Judge. | | 

ADMINISTRATIVE JUDGE 
GOSS. CONCURRING: SP- 
CIALLY: 


The difficulties in setting forth a 
logical basis for the. status of the 


law on the issues herein are set forth 


in detail in United States v. Union 
Pacific Railroad Co., supra at 120— 
37 (Frankfurter, Burton and Har- 


‘lan, J.J., dissenting) and George 


W. Durie. supra at 89-93 (Steub- 
ing, A.J., ‘Goneurtne), 

As an original proposition, T 
would have held that the railread 
was intended by Congress to recelve _ 
only an easement for the right-cf- 


way under sec. 2 ofthe Act,andthat 


the broad grant of the odd-num- 
bered sections of land under sec. 3 
of the Act was subject only to the 
railroad’s interest in the right-of- 
way. Even though it has been. de- 
termined that the easement would 
revert to the United States rather 


than to the servient owner, it would 
- still follow that the servient owner 


received title to the minerals not 
conveyed by sees erin to the 
railroad. 

Despite my own interpretation, 
however, the majority opinion in — 
Union Pacific, supra at 115-20, 
leads me to conclude that the State 
Office decision should be affirmed by 


Josmpu W. Goss, - 
- Administrative Fudge. - 


s] ° UNITED MIND WORKERS OF AMERICA v. INLAND 
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STEEL COMPANY 
March 77, 1976 


UNITED MINE WORKERS OF 
AMERICA 


v. 
INLAND STEEL COMPANY. 


G IBMA “1 
Decided Mareh 17, 1976 


. Appeal by the United Mine Workers of 
America from an order by Chief Ad- 
ministrative Law Judge L. K. Luoma, 
dismissing an application for compen- 
sation in Docket No. VINC 76-19, filed 
by the United Mine Workers of Amer- 
ica pursuant to sec. 110(a) of the Fed- 
eral Coal Mine Health and Safety Act 
of 1969, 30 U.S.C. § 820(a) (1970). 


Affirmed. 


Federal Coal Mine Health and Safety 
Act of 1989: Validity of Regulations 
“The Board, as delegate of the Secretary, 
has not been empowered to entertain 4 
_ challenge to the validity of regulations 
promulgated by the Secretary pursuant 
to sec: 508 of the Federal Coal Mine 
Health and Safety Act of 1969. 30 U.S.C. 
§ 957 (1970) ; 48 CFR 4.1, 
APPEARANCES: Steven B. Jacobson, 
Esq., for appellant, United Mine Work- 
ers of America; Richard R. Elledge, 
Esq. for appellee, Inland Steel 
Company. ; | 


MEMORANDUM OPINION BY 
ADMINIS TRATI VE JUDGE 
: Ss OHELLENBERG 


| INTERIOR BOARD. OF MINE 
OPERATIONS APPHAL 


On Nov. 20,197 5, the United Mine 
Workers of America (UMWA) 


filed an ‘Application for Canpante: | 
tion on behalf of miners who were ~ 
idled on June 21, 1975, as a result 


of the issuance of an imminent dan- 


cer withdrawal order at Inland © 
Steel Company’s Inland Mine in 
Jefferson County, Illinois. — | 
By order of Nov. 25, 1975, the 
Chief Administrative Law Judge 
(Chief Judge) dismissed the 
UMWA?’s application for lack of 
jurisdiction, since it-was filed more 
than 3 months after the expiration — 
of the filing period prescribed by — 
the applicable regulation. That reg- 
wation (43 CER 4.561) provides i In 
anal part: | 
* An application for compensation . 
shall be filed within 45 days after the 
date of issuance of the withdrawal order 
which gives rise to the claim. | 
In its appeal to this Board, the 
UMWA acknowledves that the reg- 
wation, 43. CFR, 4.561, was correct- 
ly interpreted by the Chief Judge | 


but alleges only that the said regu- 


lation is invalid1 and that, there- 
fore, the dismissal should be va- _ 
cated and the case remanded for: 
hearing. Inland Steel Company 
points out that the regulation was 
promulgated under sec. 508 of the » 
Federal Coal 
Safety Act of 1969 (the Act)? and 


contends that. the Board is bound — | 


thereby and is not empowered to 
consider the validity of the regula- 
tion. 


1 Attached to the UMWA brief is a copy of a 
letter dated Nov. 21, 1975, in which UMWA 
requests the Secretary of the Interior to 
amend 48 CFR 4.561. 

230 U.S.C. § 957 (1970). 


Mine Health and ~ 


88 


The application for compensation | 


was properly dismissed. It is well 
settled that government agencies 
‘must observe their own regulations 
promulgated in furtherance of the 
administration of an act of Con- 


gress.’ Furthermore, this Board, as 
a delegate of the Secretary, is au- 


thorized to act only pursuant to 
published regulations, not in contra- 
vention thereof, and possesses no 
power to consider a challenge to the 
validity of regulations promulgated 
pursuant to sec. 508 of the Act.’ Ac- 
cordingly, the Chief J udge’ S Onder 
should be affirmed. 


ORDER 


WHEREFORE, pursuant to the 
authority delegated to the Board of 
Mine Operations Appeals by the 
Secretary of the Interior (48 CFR 
4.1(4)), ITT IS HEREBY OR- 
DERED that the decision in the 
_ above- es pe IS AF- 
_ FIRMED. . 


‘Howarp J. Se. ee. 
Adminstrative Judge. 


IT concur: 


Davi Doann, | 
Chief Administrative Judge. 


38ee, for example, Pacifie Molasses Com- 
pany vy. Federal Trade Commission, 356 F. 2d 
- 386 (5th Cir. 1966), United States v. Heffner, 
420 F. 2d 809 (4th Cir. 1970), and United 
States v. McDaniels, et al., 355 F. Supp. 1082 
(D.C. La. 1873). 

443 CEFR 4.1. See elso, Buffale Mining Com- 
pany, 2 IBMA 226, at 245. 80 LD. 680, 1973- 
1974 OSHD par. 16,618 (1973). 
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Act of 1969: 


[83 LD. 


KARST-ROBBINS COAL COMPANY, 


INC. 


6 IBMA: 78 


‘Decided March 22, 1976 
Appeal by the Mining Enforcement: 


and Safety Administration from an 
order by. Administrative Law Judge 


George H. Painter in Docket No, BARB ' 


(4-878-P, dismissing a petition foras- 


sessment of civil penalties brought: 


under section 109 of the Federal Coal 


Mine Health and ceca i Act of 1969. 


f 
Vacated and remanded. 


1. Federal Coal Mine Health and Safety 
Administrative Proce- 
dure: Defaults: Generally | 


| Under 43 OFR 4.544, an Administrative 


Law Judge abuses his discretion in deny- 
ing a motion to enter a default for fail- 
ure to file an answer where the sole ex- 
cuse for such failure is the Respondent’s: 

voluntary refusal to assign personnel or 


hire an attorney to perform that task. 


2. Federal Coal Mine Health and Safety 


Act of 1969: Evidence: _Adver se Wit-. 
nesses 
In a civil penalty proceeding brought pur-. — 


suant to sec. 109(a) (3) of the Act, it is: 
entirely proper for the Mining Einforce- 


ment and Safety Administration to call 
to ‘the stand and examine the adverse: 


party’s principal witness and to rely upon. | 
such testimouy in an effort-to make out a. 
prima facie case, 


| APPEARANCES: Thomas A. Masco- — 
Tino, Esq., Assistant Solicitor, and John. 


H. O’Donnell, Esq., Trial Attorney, for = 
appellant, Mining. Enforcement and. 
Safety Administration, 7 


ge) = _ KARST-ROBBINS COAL COMPANY, INC. 
| . Mareh 22, 


| OPINION BY CHIEF 
ADMINISTRATIVE JUD GH 
ie DOANE 


"INTERIOR BOARD OF MINE 
OPERATIONS APPEALS | 


The Mining Enforcement and: 


Safety Administration (MESA) 


appeals from an order by Adminis- . 


trative Law Judge George. H. 
Painter (Judge) in Docket No. 


_ BARB 74-878-P, dismissing a peti- 


tion for genet of civil penalties 
filed under sec. 
Coal Mine Health and Safety Act 


of 1969 (the Act) for failure to - 


prove alleged violations of various 
- mandatory standards under the 
Act. 80 U.S.C. § 819 (1970). 
- MESA’s principal claim of error, is 


_ that the Judge erred in denying a 
motion to enter a default under 43 . 


CFR 4.544 on the ground that 


 Karst-Robbins Coal Company (Re- 
spondent) showed good cause for its 


_ failure to answer as required by 48 
CFR 4.541. The precise question be- 
fore us is whether the Judge abused 
his discretion in so ruling. We hold 
that he did. 


Sahin 3 | 
On January 23, 1974, MESA filed 


a Petition for Assessment of Civil 


Penalty under the Act for numerous 


violations of mandatory health and 
safety standards, alleged to have. 


occurred at the No. 2 Mine of. Re- 


spondent, located at Holmes Mill, | 


Harlan County, Kentucky. On 


Feb. 22, 1974, an Order. was issued 
by the Chief Administrative Law 
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So 
L976. | 
Judge extending the time within 
which Respondent was permitted to 


file an answer to and including 


Mar. 25, 1974. A similar Order was 
issued Apr. 1, 1974, reciting that 
Respondent had requested an addi- 
tional extension’ on Mar. 28, 1974, 
and granting additional time to and: 
including Apr. 19, 1974. 

On June 19, 1974, no answer from 
Respondent having been received, 
an. Order to Show Cause why it. 
should not be held in default was - 


issued to Respondent. By its terms,. - 


the Order required. the showing to 
be made in writing and received by | 


‘the Office of Hearings and Appeals 
(OHA) within 15 days. On July 11, 


1974, 7 days after the due date, 
OHA received a letter dated July 9, 
1974, purporting to respond to the _ 
Show Cause Order by requesting a — 

hearing and explaining Respond- 


—ent’s faihuns to answer the petition 
as follows: 


* # * We ae that we were unable 


to respond to your previous notice of 


violation [sie], but due to the fact that 
we are a very small company, with lim- 
ited personnel, we were unable to do so — 


vat that time. * * * 


A copy of that letter was. never 


served upon MESA, or its counsel, 


as required by 48 CFR 4.509(a), 
and the Judge, apparently deeming ~ 
the letter a satisfactory response to, — 
the Show Cause Order, ultimately 
scheduled a hearing in the matter’ 
for 1 p.m., June 10, 1975, at the 


Regency Hyatt, House, Knoxville, . 


Tennessee. 


At the hearing, MESA presented. - 


no inspector as a witness because all 
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of the inspectors who issued the No- 
tices of Violation involved in the 
_ proceeding had since: left the em- 
ploy of the Government. The only 
available witness was Mr. Karst, 
President. of Respondent, who was 
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sworn and called as an adverse wit- . 

ness by counsel for MESA. After 

_ Mr. Karst had testified generally as 
to the size and production capacity — 


of Karst-Robbins, the Notice of 
Violation and Abatement (Govern- 
ment Exhibits G-1, G-—70) were 
| received into evidence. | 
- At this point, the Judge save 
counsel for MESA of thax operator’s 
- letter in response to the Show Cause 
Order. On the ground that he had 
not been served with a copy of the 
letter, counsel for MESA moved 
that Respondent be held in default. 
43 CFR. 4.544..The Judge denied 
the motion and suggested that Mr. 
Karst, who was not represented by 
counsel, move to dismiss the pro- 
ceedings since MESA could present 
no witnesses other than Mr. Karst 
to prove that the alleged violations 
occurred.* Mr. Karst moved: to dis- 
miss; the Judge granted the mo- 
tion and adjourned the hearing. 
Subsequently, on July 28, 1975, the 
Judge issued a written Order dis- 
missing the case because of MESA’s 
failure to “present witnesses to es- 
tablish . the written evidence of 
safety violations.” Nowhere. does 
the record show the basis for the 


Judge’s finding that. Respondent’s . 


letter was a satisfactory response to 


1 MBSA did not raise the question of the 


propriety. of the Judge’s suggestion to Mr. . 


Karst to move to dismiss. 
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the Show Cause Order. A timely 


Notice of Appeal and Brief were 
filed by MESA. The Respondent, 

Karst-Robbins, has not participated 
In any way in this appeal. 


Issues Presented 


1. Whether the Judge abused his 
cliscretion in denying the motion by 


MESA to enter a default against - 


Respondent under 48 CFR 4.544... 
2. Whether MESA may call for 
and rely upon the testimony of the | 
principal. witness of an adverse 
party in an effort to make out a 
prima facie case. | 


Discussion 


[1] While we are generally re-. 
luctant to overturn a discretion- 
ary determination with respect to a — 
motion to enter a default, we are | 
compelled to do so in this instance, | 
because, in our view, the excuse 
proffered by the Respondent is man- 
ifestly unacceptable. If we ‘allowed 
this precedent to stand on the basis | 
of the above-quoted conclusory 
showing, we would invite other self- 
described “small” operators to avoid | 
assigning personnel to the task of 
complying with simple procedural 
obligations required to assert their 
rights under the Act. These proce- 
dural obligations are essential to the — 
hearing process and are part and 


parcel of the business of coal-mine 


health and safety litigation, now — 
routine within the industry. While 
there may be rare instance: of an. 
operator who is so pressed and ‘pov- 
erty-stricken that it cannot: timely 
answer a petition for: assessment, the | 


oy B&R COAL: COMPANY 9 Ol 
| + 2 a March 22, 1976 | | 


| Racoon Rees i not made or 


proved such ‘a claim, and its excuse, 


even if taken at face value, merely 


reveals a “convenient” allocation of 
"its personnel resources. The Secre- 
tary’s default regulation, 43 CFR 
4.544, was designed to enforce a for- 
feiture of the hearing rights of an 
‘operator in just-such a circumstance. 
‘To allow this kind of irregularity to 
pass ‘unchallenged would be capri- 
cious, especially in view of all oper- 
ators who do comply with their 
minimum 


‘to be in default despite the offer of 


more compelling excuses than the 
one advanced in this case. For these — 
reasons, we conclude that the motion | 


to enter default should have been 
granted, there having been no show- 
ie of orood cause to do otherwise. 

In addition, having decided to 


proceed to hearing,. it might have 


been desirable for the Judge to at 
least have required an answer from 
the Respondent, albeit late, so that 


the parties could comprehend what 
issues were to be tried. An answer . 


‘tothe petition in this case was never 
‘filed. | | 


[2] Before closing, we oe that 


the Judge displayed considerable 
doubt about the propriety of per- 
-mitting MESA to attempt to estab- 
lish a prima facie case of violation 
based solely upon the testimony of 
the President of Respondent, Ed- 
ward Karst. In our opinion, the 


- Judge’s doubt was without sub- 


stance. In a civil proceeding, such as 


204—740—T6——_3 


procedural obligations _ 
and others who are routinely found 


| 6 IBMA 86 


_ this, : is sei cate oa esebe 


able trial practice for a plaintiff to 


call a defendant or a defendant’s. 
employee for examination as an | 
adverse witness, even if the plain- 


tiff must rely on such testimony as 
plaintiff’s only evidence in the case. 


_ The fact that the testimony of such 
a witness is used exclusively in an 


effort to make out the petitioner’s 
prima facie case in no way impairs 


the probative value of such: evi- 


dence. él 


ORDER . 


_ WHEREFORE, cna to ane 
authority delegated to the Board 
by the Secretary of the Interior (43 
CFR 4.1(4) ), the order of dismissal 
in the above-captioned docket IS 


VACATED and this proceeding IS 
“REMANDED to the Hearings Di- 


vision with instructions to grant — 
MESA’s motion to enter a default, 


and to conduct further pr oceedings 
“not. inconsistent with the foregoing 
opinion. | 


— Davip Dome 2 7 
Chief Administr atwe J Maas 


Ic CONCUR: 


‘Howarp J. SCHELLENBERG, Jr... 
Eun ve wf udge. 


P & P COAL COMPANY | 


Decided Mar oh 22, 1976 7 


eee by the Mining Enforcement 
and Safety Administration from that 
part of a decision ‘by Administrative 


Law Judge Richard C. Steffey (Docket 


92 
No, NORT 75-107-P), dated Oct. 28, 


Aad 1975, dismissing a petition for assess- _ 
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ment of civil penalty with respect to 


one alleged violation of a mandatory 


. safety standard promulgated pursuant 
_ to authority in the Federal Coal Mine 
Health and Safety Act of 1969. 


Reversed and remanded. 


‘1. Federal Coal Mine Health and Safety 


Act of 1969: Unavailability of Equip- 
ment, Materials, or Qualified Techni- 
cians: Pleading and Proof 


When a notice of violation or order of 


withdrawal is issued for failure to com- 
ply with a mandatory health or safety 
‘standard, there is a rebuttable presump- 
tion that required equipment, materials, 
and. qualified technicians are available to 
the operator. 30 U.S.C. § 819 (a) (1). 


| 2, Federal Coal Mine Health and Safety 


Act of 1969: Unav ailability of Equip- | 


_ ment, Materials, or Qualified Techni- 
clans: Pleading and Proof | 


In a penalty pr oceeding involving an al- 
--leged failure to provide a methane moni- 
tor, the defense of unavailability of 
equipment is an affirmative defense 
which, to be sustained, must be pleaded 
and proved by the operator. 30 U. — 
§ 819(a) (1); 48 CFR 4.542. | 


3, Federal Coal Mine Health and Safety 
Act of 1969: Administrative Proce- 
dure: Defaults: Affirmative Defenses — 


‘In a default proceeding, an Administra- 


tive Law Judge errs by sua sponte rais- — 


- ing an affirmative defense. 43 CFR 4.582. 


APPEARANCES: Thomas. A. Masco- 
lino, Esg., Assistant Solicitor, and John 


H. O’Donuell, Esq., Trial Attorney, for — 
appellant, Mining Enforcement and — 


Safety Administration. 
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OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


OPERATIONS APPEALS 


Background 


On Apr. 8, 1972, a Mining En- 
forcement and Safety Administra- 


tion (MESA) inspector issued No- 


tice of Violation No. 1 CAG, pursu- 
ant to sec. 104(b) of the Federal 
Coal Mine Health and Safety Act 
of 1969 (Act).+ The Notice was is- 


sued to P & P Coal.-Company (P & 


P) for a violation of 30 CFR 75.318 


and contained the following descrip- 


tion of the violative condition or. 
practice: 7 i 


A methane monitor for detecting con- 


centrations of methane was not provided 


for the. Wilcox: continuous mining © 
machine located on the West Mains wos 
ing section. 


On May 4, 1972, the time to abate 


this eoaiaen was extended on the 
ground that: 


An order has been placed with Wilcox 


Manufacturing Go. but has not been re- 
ceived by the operator. | | 


Subsequently, six further extensions 


_ of time to abate the condition were 


granted, the last of which allowed 


until May 27, 1978, to abate. On 


Apr. 4,.1978, a notice of termination 
was issued stating that: 


. The old Wilcox miner has been re- 


_ placed with a new Wilcox miner, and a 


methane monitor was provided. 


_A petition for assessment of civil 
penalty was filed by MESA July 9, 
1974, assigned Docket No. NORT 


130 U.S.C. §§ 801-960 (1970). 


mo ee ot 8 9B. 
| i. March 22, 1976 — a 


75-107-P, ul vneluded thé charge 


set forth in the subject Notice of 


Violation.. The Judge scheduled a 
hearing on the merits for Apr. 8, 


1975, at Norton, Virginia, but P & P 


ie to appear. The hearing was 


then conducted, pursuant to the de- 


fault. procedures set forth in the 
Department’s regulation, 43° CFR 
4.544 (c). 

Among other things. in hie deci- 
sion dated.. October 23, 1975, the 
- Judge found that methane monitors 
were impossible. to 
Apr. 8, 1972, when. Notice No. 1 
CAG was issued, and then dis- 
missed the Petition “insofar as it 
seeks assessment of a civil- penalty 
for a violation of 30 CFR 75.318 
with respect to Notice of Violation 
No. 1 CAG, dated Apr. 3, 1972.” 


- In making the foregoing disposi- 


tion, the Judge reached his conclu- 
sion for the following reasons: (1) 
although nothing was presented in 
the record to show that continuous 
“mining machines with methane 
monitors were not available prior to 


_ the date when the operator received 


his new continuous miner, nothing 
was shown to establish that they 


_ Were available; (2) since extensions 
were given for 1 year, the inspec- 


tors did not consider the failure to 


_ have. the required methane monitor 


to be a serious deficiency; and (8) 
three Board decisions, hereinafter 
cited, when considered with the 


facts presented in the instant case, 
warrant a finding that P &P would | 
not be required to defer opening of 


the mine until the methane monitor 


 eould be obtained, : 


obtain on 


MESA filed its Woiite of — | 
and Brief with the Board on No- . 
vember 10, 1975, contending that — 
the Judge’s decision should be re- 
versed with respect to the subject 
notice. P & P neither filed a brief. 


nor otherwise participated in. the. 


appeal. | 
een of MESA on Appeal 


In its brief on appeal, MESA 
contends: First, that the evidence 


_ adduced was sufficient to support a_ 
‘finding of a violation of 30 CFR 
75.818; next, that when an operator _ 


buys. a continuous miner, it must - 
comply with the regulations, and, 
therefore, an operator cannot pur- 
chase one that does not comply and | 
be ‘heard to claim no. violation on 


the ground that the equipment 


necessary to assure its compliance 
with the mandatory standards is 
unavailable; and third, MESA 
alleges that it has established an 
“inference of availability” of the | 
equipment which requires the bur- 
den to shift to the operator to show. — 
that it had been unable to acquire it. 
Additionally MESA _ suggests, 


while recognizing that it 1s not con- 


trolling on appeal, that a mine op- 
erator ought not be permitted to 
open a new mine before it has all _ 
the equipment necessary to comply 
with all- mandatory health ae 
safety standards. 


Issues Presented on Appeal 


| ‘Whether MESA ae the burden ~ 


to establish an inference of avail-— 


94. _ DECISIONS 


ability of equipment a as part ae its 
prima facie case. 
Whether, in a penalty sanibeailtie 


involving an alleged failure to pro-— 
vide a methane monitor, the de-— 


fense of unavailability of equip- 
ment is an affirmative defense 


which, to be sustained, must be 
pleaded and pr oved by the operator. 
Whether, in a default penalty 


proceeding, an Administrative Law 


Judge errs by sua sponte raising an: 


affirmative defense and then requir- 
ing MESA to pon. on that 
issue. 

| “Discussion” ti 


Ty The record reflects that both 


the J udge and MESA were under | 
_ the impression that MESA had the 


burden to create an “inference of 
availability” of the equipment in- 
volved in the instant notice. This 
impression was, no doubt, created 
by the ‘following language in 


Buffalo Mining Company, 2 TIBMA. 
226, 80 L.D. 630, 1973-1974 OSHD: 
par. 16,955 (1973) on page 272: — 
ia! Mi matter of putting the burden. 
of proving unavailability of equipment: 


upon the operator applies only when there 


is an inference of availability established 


by the Government’s evidence. ** * 


That part of the decision was in- 


tended to deal with the’ narrow 


question of whether evidence ac- 


tually presented by MESA could 
be used to prove. the contention of | 


the operator of unavailability of 
equipment. To the extent that the 


above language or any other lan-— 


guage in Buffalo, supra, indicates 
that there is not a presumption of 


availability of equipment, materials, 


OF THE. DEPARTMEN Ts 
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or a rien technicians in proceed- 
ings under the Act, it is hereby over- 
ruled. Therefore, MESA does not 
have the burden to establish any in- 
ference of availability asa necessary — 


- element of its prima facie case. — 


The record reveals that P & P 
took no part in the proceedings, that 


the Judge found that compliance 


was impossible due to unavailabil- 
ity, and that he dismissed the. peti- 
tion on that ground. The Judge 
and MESA did not consider the — 


federal questions of when that 
. defense can be raised, and whether 


the Judge has nuthoriny 16 raise it 


sua sponte. These procedural ques- 


tions must be resolved before the 
substantive disposition of oe case 
can. be made. | 

[2] The Judge relied ‘upon the | 
following three ‘Board decisions in 
support of his proposition that P& ~ 
P was not required to defer opening 
its mine until the methane monitor — 
could be obtained: Buffalo Mining 
Co., supra; Associated Drilling, 


Inc., 3 IBMA 164, 81 I.D. 285, 1973—. 


1974 OSHD par. 17,813 (1974) ; and 
Iitmann Coal Co., 4 TBMA 61, 82. 
96, 1974-1975 OSHD. par. 
19,427 (1975). In each of these 


cases the operator raised the issue 
of impossibility of compliance due, 


to the unavailability of equipment, 
materials, or qualified technicians. 
In Buffalo, supra, we interpreted. 
the intent of Congress to be that if 
compliance with. the mandatory 


health or safety standard is. impos-, 


sible due to unavailability of equip-_ 
ment, materials, or qualified, tech- 
nicians, © no sec, °104(b) notices 
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should be issued: ¢ or a civil penalty 


assessed. These cases, in effect; stand 
for the proposition that impossibil- 


ity of compliance is an absolute de-. 
_ fense to a petition for assessment of 


civil penalties. We conclude, as a 


further refinement of-the cases cited 
above; that this absolute defense is 
an affirmative defense. Therefore, 


such a defense to be sustained must 


be affirmatively pleaded and proved . 


by é an operator or be deemed waived. 


[3] We do not question the pre- , 


fogaties of the Judge, even in a de- 
fault, proceeding, to require MESA 


to prove each element of a prima. 
facie case, This does not mean, how- — 
ever, that in a default proceeding 


he may inquire into matters per- 


taining to an affirmative defense, 
as he did in the instant case. We 
~ hold, therefore, that he erred by 
_ doing so, particular ly i in light of our - 
| forgoing clarification of the lan- 


guage in Buffalo, supra. 
ORDER | 


_ WHEREFORE, ore ms eles 


authority delegated to the Board by 


_ the Secretary of the Interior (43 


CFR 41(4)), IT. IS HEREBY 


ORDERED that the Judge’s, deci- 


- slon in the’ above- -captioned case, 


pertaining to Notice No. 1 CAG, 
3, 1972, Docket No. 
_NORT 75-107-P, IS REVERSED. 
and the proceeding REMANDED 
so that the J udge. may, In accord-. 


dated Apr. 


—anée with the opinion herein ex- 


| Contracts: ; 


| messed: determine whether thie vio- | 
lation occurred and, if so, the ap- 
‘propriate amount of penalty, to. be 


assessed. | 
Davin Deak 
Ohiep Admanastr ative J — 


te CONCUR: 


-Howagp J. ScHELLENBERG, Jr R., 


AL dmunstr ative f udge. 


APPEAL OF BOOZ, ALLEN & 
"HAMILTON, INC. 


| TBCA-1027-3-74 


‘Decided i arch 2h, 1 976 g 
Contract No. 681-0770, Environmen- 


~ tal Protection Agency. 


Sustained i in Part, 


Gonsttictian anid Opera- 
ation: Government Furnished Prop- 
erty—Contracts : Formation and Va- 


lidity: .Cost-type Contracts — Con- 
_ tracts: Performance or Default: Wai- 
ver and Estoppel : 


A cost-plus- fixed-fee: contractor’s | claim 
for costs in excess of the estimated cost 
of the contract, incurred in corr ecting de- 


| ficiencies in Government-furnished prop- 


erty, was denied where the contractor 


knew or should have known that costs . 


being. incurred would. exceed the esti- 
mated cost, but failed to give the notice | 
required by the Limitation of Cost clause, 
and. the ‘evidence failed to furnish any 
basis for excusing the contractor’s fail- 
ure’ to give the required notice. The con- 

tractor’s claim for additional fee on the | 
extra work-was.sustained since the Limi- 


_ tation ‘of ‘Cost clause is not applicable to 


such claims, ~ 


96 DECISIONS OF THE 


APPEARANCES: Messrs Kenneth J. 
Wees, C. G. Appleby, Corporate Attor- 


neys, Washington, D.C., for the appel- 


lant; Mr. Edward C, Gray, Government 
Counsel, Washington, D.C., for the 
Government, 


, OPINION BY ADMINISTRA- 


TIVE JUDGE NISSEN 


INTERIOR BOARD OF G ON- 
PRACT APPEALS | 


This appeal involves an overrun 
-. in estimated costs under a cost-pluis- 
fixed-fee contract. The appeal has 
been submitted for decision on the 


basis of the written record consist- 


ing of the appeal file, pleadings, a 


- stipulation of facts and briefs of the — 


‘parties. In accordance. with the 


agreement of the parties, only the | 
issue of entitlement is before the | 


Board. | | : 
| Podinge of Fact 


The contract,’ entered into as of 
included estimated - 


Oct. 2, 1972, 
costs of $107,280 and a fixed fee of 


$9,120 for a total of $116,400, and © 


called for Studies of Economic In- 


pact of Pollution Control Require- 


ments upon Marketing Oriented In- 
dustries which were listed as in- 


organic chemicals, textiles, bever- | 


ages and motor vehicles. The con- 
tract provided that the Environ- 


mental Protection Agency (EPA) 
would provide the contractor with _ 


1 Appeal file, tab 2. Although the award was 
- to’ Booz, Allen Public Administration Services, 
Inc., the appeal.has been processed under the 
name of Booz, Allen & Hamilton, Inc. It ap- 
pears that Booz, Allen Public Administration 
Services, Inc., is a subsidiary of noe, Allen & 
eae Ine, 


DEPARTMENT OF THE INTERIOR 


_ directed by the Contracting Officer, 


[83 I.D, 


"three kinds of information: “pollu- 


tion control cost Information, pollu- 
tion abatement technology infor- 
mation and previous economic 
studies. The pollution control cost 
information to be provided includes 
basic assumptions concerning re- 
quired levels of control implementa- 
tion timetables, etc.” Included in the 
General Provisions of the contract 


were Clause 11, Government Prop- 


erty ? and Clause 20, Limitation of. 


Cost. 3 


2 The Government propery clause provides: 
in pertinent part: 

“tay Governinentirarnished Property. The 
Government shall deliver to the Contractor, 
for use in connection with and under the terms 
of this contract, the property described as 
Government-furnished property in the Sched- 


‘ule or specifications, together with such re- 


lated data and information as the Contractor 
may request and as may reasonably be required 
for the intended use of such property (here- 
inafter referred to as ‘Government-furnished: 
property’). The delivery or performance dates 
for the supplies or services to be furnished by 
‘the Contractor under this contract are based 
upon the expectation that ‘Government: . 
furnished property suitable for use will be de- 
livered to the Contractor at the times stated 
in the Schedule or, if not so stated, in suffi- 
cient time to enable the Contractor to meet _ 


such delivery or performance dates. In the 
event that Government-furnished property is 
- not delivered to the Contractor by such time 


or times, the Contracting Officer shall, upon 
timely written request made by the Contrac- 


tor, make a determination of the delay, if 


any, occasioned the Contractor and shall 
equitably adjust the- estimated cost, fixed 


- fee, or delivery or performance dates, or all 


of them, and any other contractual pro- 


visions affected by any such delay, in accord- 


ance with the procedures provided for in the 
clause of this contract entitled ‘Changes.’ In 
the event. that Government-furnished prop- 
erty is received by the Contractor in a condi- 
tion not suitable for the intended use, the 
Contractor shall, upon receipt. thereof notify 
the Contracting Officer of such fact and, as 
either 
(i) return such property at the Government’s 

expense or. otherwise dispose of the property 


or (ii) effect repairs or modifications. Upon 
‘ecompletion. of (i) or 


(ii) above, the Con- 
tracting Officer upon written request of the — 
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- Although appellant: was. notified 
of the award by letter dated ‘Oct. 2, 
1972 (Appeal file, tab 1), the for- 
mal contract was not forwarded to 
appellant for signature until Oct. 
10, 1972, at which time the contract 
had not been signed by the contract- 
ing officer (Stipulation, par. 1). The 


letter of Oct. 10, 1972 (Stipulation, 
Exh. A), transmitting copies of the 


contract included the following: 
“The Government is in no way 
liable under the proposed contract 
until such time as the contract doc- 


ument.has been fully executed. by 


_ the Contracting Officer.” A: fully ex- 
ecuted copy of the contract was for- 


warded to appellant under date of. 


- Oct. 19, 1972 (Stipulation, Exh. B). 


Contractor: shall equitably adjust the esti- 
mated: cost, fixed fee, or delivery or per- 
formance: dates, or all of them, and any other 
_contractual provision. effected by the. return 
or disposition, or the repair or modification 
in accordance with the procedures -provided 
for in the clause of this contract entitled 
' ‘Changes.’ The foregoing provisions for adjust- 


ment are exclusive and the Government shalt 


not be liable to suit for breach of contract by 
. reason of any delay in delivery of Government- 
furnished :property or delivery of such. prop- 


erty: in- a condition not suitable for its in-. 


tended use, 
(bd). ee in 
a POVENtY.: . 
(1) By etiee. in writing; the Contracting 
_ Officer may (i) decrease the property fur- 
mished or to be furnished by the Government 
under this. contract, and/or (ii) substitute 
other Government-owned property for prop- 
erty to be furnished by the Government, or to 


Ges caedeehtsned 


’ be acquired by the Contractor for the Govern- j 


_ment,- under this contract. The Contractor 
shall promptly take such action as the Con- 
tracting Officer may direct with respect to the 
removal and shipping of property covered by 
such notice. 

» (2) In ie event of any decrease in or 
substitution of property pursuant to para- 


graph (1) above, or any withdrawal . of au- 


thority to use property provided under any 
other contract or. lease,: which property the 


An interim report of ie results 
of appellant’s studies and analyses _ 
was due within 30 days after initia- 
tion of the contract and a final re- | 
port was due withm 60 days after | 


| initiation of the contract. Both the 
interim and final reports were to be 


followed by oral presentations to. 
EPA. Fifty copies of the finished — 
version of the report were to be sub-’ 
mitted within 80 days after initia- 
tion of the contract. = 
The Government- furnished. prop- 


erty (GFP) was delivered to ap- 


pellant on or about Oct. 9, 19792. 
Deficiencies were found in. the GFP 


by personnel of Appellant and the 


Government during the period ap- 
proximately Oct. 9 through Nov. 10, 


Government had agreed in the Schedule to 


‘make available for the performance of this . 


contract, the Contracting Officer, upon ‘the 
written request of the Contractor (or, if the 
substitution of property causes a decrease: in 
the cost of performance, on his own initia- 


' tive), shall equitably adjust such contractual 


provisions as may be affected by the decrease, 
substitution or withdrawal, in accordance 
with the procedures provided~for. in the 


' ‘Changes’ clause of this contract.” 


2 The Limitation of <0et clause is as 
follows : 

“(a) It is estimated that the total cost to 
the Government for the performance of this 
contract, exclusive of any tee, will not exceed 
the estimated cost set forth in the Schedule © 
and the Contractor agrees to use his best. 
efforts to perform the work specified in the 
Schedule and all obligations under the con- 
tract within such estimated cost. If, at any 
time, the Contractor has reason to believe that 
the cost which he expects to incur in the per- 


formance of this contract in the next suc- — 7 


ceeding sixty (60) days, when added to all. 
costs previously incurred, will exceed seventy- — 
five percent (75%) of the estimated cost set’ 
forth in the Schedule, or if, at any time, the 


‘Contractor has reason to believe that the total 


cost to the Government for the performance 
of his contract, exclusive of any fee, will be 
greater or substantially less than the then - 
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1972 (Stipulation, Par. 4). “The 7 


process of finding deficiencies was 
a - continuous one, occurring 
throughout the mentioned period. 


Personnel of the Government and — 


appellant endeavored to remedy the 
deficiencies and Government per- 
sonnel were aware that Appellant 


was performing substantial work in 


this regard. , 
- Under date of Nov. 7 , 1972 ( Stip- 
ulation, Exh. D), Appellant de- 
‘livered interim reports to the Gov- 
- ernment. The letter stated that the 
focus of Appellant’s efforts during 
the initial phase of the study has 
been on data collection and included 
in iB peasant oo 


estimated ‘cost, hereof, the Contractor shall 


notify ‘the Contracting Officer in writing to 
that effect, giving the revised estimate of such 
total cost for the performance of this contract. 

“(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception of this clause, the Govern- 
ment shall not be obligated to reimburse the 
‘Contractor for costs incurred in excess of the 
estimated cost set forth in the Schedule, and 
the Contractor shall not be obligated to con- 


‘tinue performance under the contract (in- | 


‘cluding actions under the Termination Clause) 
or otherwise to incur costs in excess of the 


estimated cost set forth in the Schedule, un- 


less and until the Contracting Officer shall 
have notified the Contractor in writing that 
such estimated cost has been increased and 
shall have specified in such. notice a revised 


estimated cost which sball thereupon con- 


stitute the estimated cost of performance of 
this contract. No notice, communication or 


representation in any other form or. from 


any person other than the Contracting: Officer 
shall affect the estimated cost of this con- 
tract. In the absence of the specified notice, 
_ the Government shall not be obligated to reim- 
_+ burse the Contractor for any costs in excess of 
the estimated cost set forth in the Schedule, 
whether those excess costs were incurred dur- 
ing the course of the contract or as a result 
of termination. When and to the extent that 
' the estimated cost set forth in the Schedule 
has been increased, any costs incurred:.by the 
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* = * At this time, only a limited quan- 
tity of usable data has been acquired rela- 
tive to production: facilities and water 
pollution abatement costs in the Motor 
Vehicle Manufacturing Industry. The 
reasons for this are as follows: 

‘Plant. descriptions . contained in gen-. 
erally available data sources are not ade- . 
quate for, purposes of this study. Pro- 
ducers will make more detailed data 
available to us during the second phase 
of the study. 


The water pollution abatement cost esti- 


' mates on which the study is to be based 


appear at this time to be inadequate for - 


the following reasons: _ 


Plant configurations are in most cases 


‘significantly different from those assumed 
‘jn preparing water pollution abatement 


cost estimates, 
Water usage rates at plants of inter- 
est are in many cases significantly higher 


| per unit of output than has been assumed 


Contractor in excess of the eptlindited: saat 
prior to such increase shal]l be allowable to the 
same extent as if such costs had been incurred 
after the increase; unless the Contracting. Of- 
ficer issues a termination or other notice and 
directs that the increase is solely for the pur- 
pose of covering feet or other Specified 
expenses. _ 
‘““(e) If (1) the Gblitenctoe, stops perform- 
ance before completion of all work hereunder. 
because it has incurred costs in the amount 
of or. in excess of the estimated cost set 
forth in the contract, and (2) the Contracting 
Officer elects not to increase such estimated 
costs, the Contractor’s fixed-fee will -be 
equitably reduced to reflect the actual amount . 
of work performed as compared with the full 
amount of the work required in the contract. 
In the event of failure to agree as to: the 
amount of such reduction, the Contracting Of- 


‘ficer shall determine'the amount, subject to the 


right of the Contractor to appeal therefrom. 


‘pursuant to the clause in the contract: en- 


titled ‘Disputes.’ This paragraph shall not, in 


‘any way, limit the rights of the Government 


under the clause in the contract entitled ‘Ter- 


‘mination for Default or for the convenience’ 


of the Government.’ 

(dj) Change orders issued. Suesuant 6: the : 
‘Changes’ clause of this contract shall not be 
considered an authorization to the Contractor 


to exceed the estimated eost set forth in the 


Schedule in the absence of a statement in. the 


Change order, or other contract modification, | 


increasing the estimated:cost.” 
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in preparing cost estimates. The contrib- 
uting factors are plant configurations, 
manufacturing . processes and water 
handling methods used. 


At our meeting of Friday, Nov. 10, we 

will be prepared to discuss in detail: 
The level and reliability of analysis 

feasible given the Motor Vehicle Industry 

cost estimates available. .. 

Work steps required to generate ade- 

quate cost estimates. ] 


Although the foregoing letter 1s 


limited to deficiencies. in property 


(data) concerning the Motor Ve- 
hicle Industry, the stipulation (Par. 
5) is not so limited, stating “* * * 
the Government was advised that a 
substantial portion of the Govern- 
ment-furnished property was insuf- 
ficient and not suited for use in 
conducting the studies, and that ad- 
ditional work was required to over- 
come the deficiencies in Govern- 
ment-furnished property in order to 
complete the studies.” The Board 
finds that’ GFP concerning the other 
industries involved in the study was 


also unsuitable for use and that the 
Government was so advised. (Par. 


6 of Amended Complaint, which 
has: been admitted by the Govern- 
ment). 

cue sie delivered draft copies 


of its final reports to the Govern-— 


ment on Dec. 4, 1972. Thereafter, 
the Government offered comments 
‘on the draft and Appellant revised 
its final reports. The final reports 
were aeleree to the Government 
on Jan. 5, 1973. 


Again submitted a voucher. 


covering costs for the period ending 
Oct. 31, 1972, in the amount of $33,- 
“" 204-740—76 —4 _ | 


voucher total $59,756.68. 
| $1,558.01 between that figure and the amount. 
_ invoiced is not explained, . 


‘more of the following: 


99. 


532.89, including fixed fee of $2,- 
001.51, on Dec. 18, 1972 (Tab. 5A). 


A second voucher covering costs 


through Nov. 30, 1972, inthe amount 


of $58,198.67 * including fixed fee of — 


$2,413.60 was submitted on Jan. 4, 


1973 (Tab. 5B). The record does not 
reflect whether Appellant invoiced 
and has been paid for the balance 


of the estimated costs of the con- 
tract and the remainder of the fixed 
fee. © | : | 
In a letter to the Contracting Of- 
ficer, dated July 10, 1973 (Tab. 3), 
Appellant detailed the deficiencies 


in the GFP and the efforts expended 


in overcoming the deficiencies. 
Citing the Government Property | 
and Changes * clauses, appellant re- 
quested that total estimated costs 


of the contract be increased from 
$107,280 to $137,825 or a total’ of 


$30,545 and that the fixed-fee be 


increased. by $2,597 from $9,120 to 


$11,717. Costs and fixed fee claimed — 


thus total $33,142. 


4 Costs and fixed fee listed on page 2 of the . 
The difference of’ 


* Clause 3, Changes, appears to be a whitiat: 
tion of that prescribed by the Department. of 
‘Defense for Time and Material: and Labor 
Hour contracts (82 CFR Te and is as 
follows : 

“The Contracting Officer may at. any time, 
by a written order, and without notice to the 
sureties, if any, make changes, within the 
general scope of this contract, in any one or 
(i) Drawings, de- 
signs, specifications or statement of work, 
(ii) method of shipment or packing, (iii) place 
of inspection, delivery, or acceptance, and © 
(iv) the amount of Government-furnished 


property. If any such change causes an in- 


crease or decrease in the cost of, or the time 
required for performance of this contract or 
Otherwise affects any other provisions of this 


100 


EPA. responded (letter. dated. 


Aug. 1, 1973, Tab. 44), pointing out 
that ‘appellant's s letter was not con- 
sidered to be a prompt notice under 
the Changes, Government Property 
or Limitation of Cost clauses. It was 


further pointed out that the file did. 


not reflect notice that appellant ex- 
pected to exceed the estimated cost 
was given, or that the Contracting 
Officer directed repair of the Gov- 


ernment property or that appellant 


was directed to exceed the estimated 
cost. Appellant replied (lettet dated 
Sept. 27, 1973, Tab. 4B), alleging 


that compliance with the procedural 


requirements of the Government 
Property (GP) clause was impos- 
sible in the time available, that the 
Government was:fully aware of the 
facts concerning the defective. pro- 
perty and citing cases’ in support of 
its contention that noncompliance 

with notice Pane of the GP 





contract, Snetien ‘changed or - not eWanséd by 
any such order, an equitable adjustment shall 
be made (i) in the contract price or time of 
performance, or both, and. (ii) in such other 
provisions of ‘the contract as may be so af- 
‘fected, and the contract shall be modified in 
writing accordingly. ADY claim by the Contrac- 


. tor for adjustment under this clause must be 


“asserted within thirty (30) days from the 
date of receipt by. the Contractor of the notifi- 
cation of change ; provided, ‘however, that the 


‘Contracting Officer, if he ‘decides that the: 


facts justify such action, may. receive and 
act upon any. sueb claim asserted at any time 


prior. to final ‘payment under this’ contract. 


Failure to agree to any adjustment shall be a 
‘dispute concerning a question of fact within 
the meaning of the clause of this contract en- 
titled ‘Disputes.’ However, nothing in this 
clause shall excuse the Contractor from pro- 
ceeding with the contract as changed.” 

6 Among others, H oel-Steffen | Construction 


“Company v. United States, 197 Ct. Cl. 561. 


(1972) and Lockheed Aircraft Corporation, 
“ASBCA No. 9396 (February 26, 1965), 65-1 
BCA par. 4689. 
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_April, 8, 1975). 
‘entitlement to an increase in the estimated 
-eost of $31,398 and an increase in fee of 
$2,669 (Amended Complaint). 


[83 L.D. 


and Changes clauses was not fatal to 
its claim. With respect to the LOC 
clause, appellant argued that this 
clause was inapplicable to construc- 
tive change orders and to claims 
based on the repair of Government 


property with the knowledge and 
acquiescence of the Government. 


Asserting that a review of over- 
head rates applicable to work per- 
formed in the fiscal year ending 


Sept. 30, 1978, indicated that some 


adjustments werein order (namely, 


an Increase in overhead from the 65 


percent proposed to the actual rate 
of 74.1 percent and a slight reduc- 
tion in G & A from 15 percent to 
13.9 percent), appellant -increased 
its claim for costs incurred in cor- 
recting Government property by | 


$853 from $30,545 to $31, 398 and its 


claim for fee on the extra work by 


$72 from $2,597 to $2, 669. Alleging 


that this j increase 1n overhead rates 


‘was impossible to predict, appellant 


asserted. that it was entitled to this 


‘Increase in overhead on the basic. 


work and requested a‘further in- 


-erease in the estimated costs of. the 
contract by $1,827." 


‘Thereafter, a meeting was held to 


discuss the claim, and appellant sub- 


mitted further arguments (letter 
dated Feb. 19; 1974, Tab. 4E) in 
support of the claim. The Contract- _ 
ing -Officer’s final decision of. Feb. - 
19, received by the appellant on Feb. 
25, 1974, denied the claim, princi- 
7This claim has since been abandoned (me- 


morandum of - prehearing conference of 
Appellant presently asserts 
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pally fon ce of compliance. with 
the notice required by. the LOC 


clause. This timely appeal followed. | 


Based on a stipulation executed 


by counsel for the parties on Oct. 29, 


1975, the Board finds that appellant 


had or should have had sufficient. 
knowledge throughout the perform- » 


ance. of the contract of ‘costs in- 
curred, and that Appellant knew or 
should have known, when costs 1n- 
curred in contract performance, 


which added to costs previously in-- 


curred, exceeded the estimated cost 
stated in the contract. Contrary to 


-appellant’s argument, we find that 


- although the - Government was 


aware that appellant was. perform-— 
ing extra work on the GFP, the rec- 


ord will not support a finding that 
the Government knew or should 
have: known. of the overrun.’ The 
Board. further finds that appellant 





8 As support for sueb a ‘Ghalae: neat 
“relies primarily upon internal: HPA .memo- 
yanda dated subsequent to the filing of the 
claim, which were referred: to in the stipula- 
tion, but not included in the Board’s- copy 
of the appeal file. These memoranda have now 
‘been supplied and only the memorandum of 
‘August 9, 1973, from the Chief. of Contract 
- Operations to the Deputy. Assistant. Admin- 


-istrator for Planning. and Evaluation is. sig- 


nificant. - ‘This memorandum expresses @ 
, continuing need to contract for studies of the 


economic impact of pollution eontrol require- 


ments on various industries, states that some 
contractors have expressed concern about the 
. suitability of data. furnished for use in the 
studies and includes the following: “Tf the 
data furnished as government furnished prop- 
erty is not suitable for its: intended: use, the 
'. contract may not be able to be performed at 
all, as well as necessary, on time or within 
the total estimated cost.’? While the. memo- 
randum. expresses obvious conclusions as to 
the possible consequences of ‘unsuitable GHP, 
it may not be construed as an admission that 
the contracting officer or responsible EPA 
officials were aware of the overrun i a 
by appellant. - 
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did a at any time prior a comple- 


tion of contract performance. or 


prior to incurring costs in excess of 
the. estimated cost of the contract, 


make any request, in. writing or 
otherwise, to any EPA oflice, officer 


or employee, for an increase in.the 


estimated cost of the contract or ad- 
vise any EPA office, officer, or em- 


ployee that costs incurred in per- 


forming the contract had exceeded, 


might exceed or would exceed the 


specified estimated cost of the con- 


tract. Except for the payment 


vouchers referred to previously, ap- | 
pellant did not during the period of 
contract performance furnish the 
Government information concern- 
ing costs incurred under the con- 
tract or the estimated costs required 
for completion . of performance. 
Based. on the stipulation, we find 
that appellant did not during the 
period of .contract performance 
make any request of any type to any 


EPA office, officer or employee for 


any modification of the contract’s 

terms or furnish in any manner any 
indication that appellant believed it 
was entitled to.an equitable adjust- 


ment of any kind. under. ce con- 
tract.. | 


The Board further finde thiat ap- _ 


| pellant did not receive any: written 


notice from the- contracting: oflicer 
that the estimated cost.of the con- 
tract. had been, would be or might ~ 


be increased or receive any notice or 
statement, in any form, from any 


EPA office, officer or employee that 
the estimated cost of the contract 
had been, would be or might be in- — 
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. Gaensed: Appellant, prior to’ the, 


award of the contract involved in 
this appeal, has had many other 
— cost-type © Government contracts 
| ‘containing the LOC clause. 


“Decision 


ere argues that a. direction, | 
‘puréudnt to Paragraph (a) of the. 


GP clause, which is not required to 


be in writing, to repair or modify 


GFP is not necessarily a change 
order and asserts that the LOC 

clause should be held inapplicable 
. to work performed under the GP 
clause for the same reason that the 
LOC clause was held inapplicable 
to changes ® prior to its modification 
to specifically include changes. Ap- 
pellant emphasizes that the contrac- 
tor’s request for an equitable ad- 
justment under the GP clause fol- 
lows either. return of or repair or 
modification of the GFP and that 
the reference in the GP clause is 
S62 ss 


‘dures in the clause of this contract 


entitled ‘Changes.’” Appellant as-_ 


_ serts that there are only two proce- 
dures in the Changes clause which 
can reasonably be construed. as ap- 


plicable to a claim for an equitable 
adjustment for correcting deficient 
GFP; one, is the requirement that, - 


the contract ‘be modified in writing 


to reflect the equitable adjustment: 


and two, the Disputes clause is made 


9 See, e.g., Chemical Construction Corpora- 
tion, IBCA-946—-1-72 (Feb. 8, 1973), 73-1 
BCA par. 9892. See also, bolt, Beranek & New- 
man, Inc., ASBCA No. 14655 (May 25, 1971), 
. 71-1 BCA par. 8899 at 41,356 “When the 

contractually specified change [adjustment] 
_is made in the estimated cost, there is pro 
tanto, no overrun.” . f 
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in accordance with proce- to procedures of 


written request of ‘the 


[83 EP: 


‘applicable j in case there is. a failure 


- to agree to any adjustment. 


The Government argues that ad-. 
ditional work required to correct 
deficencies in GFP is to be treated, 


for purposes of calculation of equit- 


able adjustments, as if it were or- 
dered under the Changes clause and 


‘that since the LOC clause specifi- 
cally applies to changes, the LOC 


clause necessarily operates to bar 


the instant claim. Appellant recog- 


nizes the validity of this argument, 


at least in part, for it now contends 


(Reply Brief, p. 5) that the GP 
clause stops short of citing the 


Changes clause for any other pur-. 


pose than to provide a mechanism 
for calculating equitable adjust- 
ments. 

We agree. with appellant’s « con- 


tention to the effect that the GP 
clause is an independent adjustment 


provision *° and consider ‘that this 
would be so absent reference therein _ 
the ‘Changes - 
clause.7* We also recognize that the 
language expressly subjecting ac- 
tions under the Termination and 





10 Paragraph (a) of the GP clause providing 
in pertinent part that “Upon completion of 
(i) or (ii) above [return of or repair or modi- 
fication of GFP] the Contracting Officer upon 
Contractor shall 
equitably adjust the estimated cost, fixed fee, _ 
or delivery or performance dates, or all of 
them, and any other contractual provision 
effected by the return or disposition or repair 
or modification * * *” does not differ ap- _ 
preciably from the Changes clause used in. 
cost reimbursement-type contracts under 
which the LOC clause was consistently held 
inapplicable to changes (note 9, supra). 

- 11‘The Government and appellant appear to 
agree that the reference in the GP clause to 
procedures of. the Changes clause is for the 
purposes, inter alia, of providing a mechanism ~ 
for calculating equitable adjustments. How- 
ever, the GP clause uses the term ‘“‘equitably 
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Changes ivaaes eas the vadtrichions | 
ofthe LOC clause together with the. 


absence of any reference | in the LOC 
clause to the GP clause, might. be 
regarded as creating an ambiguity 


as to the application of the LOC | 


clause to the GP clause.’? However, 


we conclude that neither the first. 


_ proposition which we have accepted 
as valid, nor the second, which is 
merely arguable, afford an adequate 
basis for holding the LOC clause in- 


applicable to the instant cost over- 


. Fun. 


Paragraph (b) of the LOC clause 


provides 1 Im part : 


‘Except as required by other costaans 


of this contract specifically citing and 
stated to be an exception of this clause, 
the Government shall not be obligated to 
reimburse the Contractor for costs in- 
_ curred in excess of the estimated cost set 

forth in the Schedule, and the Contractor 
shall not be obligated to continue per- 


formance under the contract (including — 


actions under the Termination Clause) 
or otherwise to incur costs in excess of 
the estimated cost set forth in the Sched- 
ule, unless. 
Officer shall have notified the Contractor 
in writing that such estimated cost has 


adjust” which has been accepted as tied to, or | 


synonymous with, reasonable increases or de- 


7 creases in the contractor’s cost. See General 
Builders Supply Co:, Ine. v. United. paneees | 


187 Ct. Cl. 477 (1969}. 

12 While appellant has not contended that 
any. such ambiguity exists, 
Changes clause in the instant contract (note 
5, supra) specifically permits changes in the 
amount. of GFP, but does not address the 
‘matter of unsuitable or defective GIP. See 


in this regard Douglas Aircraft Company, Inc., - 


ASBCA No. 10495 (Dec. 16, 1966), 66-2 BCA 
6049 (ambiguity as to the applicability of a 
Limitation of Government Obligation: clause 


to the Changes clause was resolved in part. 
by the conduct of the parties, resulting in a- 


holding ‘the LOGO elause was inapplicable to 
changes). 


and until the Contracting | 


we note the . 


been iievoaned ond shall have soeciind 
in such notice a revised estimated cost 


~ which shall thereupon constitute the es- 


timated. cost of performance of this .con- 
tract. * * * In-the absence of a specified | 
notice, the Government shall not -be ob- 

ligated to reimburse the Contractor for 
any costs in excess of the estimated cost 


‘set forth in the Schedule, whether those 


excess costs ‘where incurred during the 
course of the contract or as a result of 
termination. * * * | . 

The Sasiasidsiliaes are, in our 
opinion. sufiiciently all encompass- 


ing to subject terminations and 
hanes to the restrictions of the 


LOC clause even if they were not. 
specifically mentioned -therein.® 
While we have determined that the 


‘GP clause is an independent adjust- | 


ment provision and it is not specif- 
ically referred to in the LOC clause, 
the GP clause is clearly not stated to 
be an exception to the LOC clause. 
In addition, the written notice re- 
ferred to in the latter of the quoted 
sentences from the LOC clause isa | 
notice increasing the estimated cost 
of the contract and, in the absence 
of this notice, the serrated cost set 


forth in the schedule controls the 


Government’s obligation reg gardless 
of ‘whether the claimed costs In ex-. 


13 See, e.g., Pickard & Buri Wieotrenica, 


“ASBCA No. 12736.(July 17, 1968), 68-2 BCA 


par. 7149 (former version of LOC clause held 
applicable to termination even -though: termi-. 
nation. clause not expressly cited in LOC. 
clause). See also, Breed Corporation, ASBCA 
Nos. 14528, 15163 (Jan. 24, 1972), 72-1 BCA . 


par. 9304 and cases cited. 


'. 4 8¢ee Dynamics . Research Oor poration, 
ASBCA No. 18326 (Jan. 9, 1974), 74-1 BCA 
par. 10,425. See also, John I. Thompson Com- 
pany, ASBCA No. 17462 (Dee. 10, 1973) 
73-2 BCA par. 10,412, concurring opinion at 
49,216—-217. The result was different under 
a prior version of the LOC clause, Thiokot 
Chemical Corp., ASBCA-No. 5726 (Nov. 16, 
1960) 60-2 BCA par. 2852. 
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cess thereof were incurred during 


= course of the contract or asa 
esult of termination. — | 
Faced with such clear and ee 


requirements, it would be anomal- 


‘ous indeed if the LOC clause were 


held inapplicable to costs. incurred - 


in correcting defective or unsuit- 
able GFP. We think it not without 
significance that appellant initially 


asserted its claim under the GP and 


Changes clauses and that there is a 
long and well-established practice 
of treating defective or late deliv- 


| ery of GEP (the GP clause contain- | 


‘ing similar or identical language re- 


ferring to an equitable adjustment: 
in accordance with procedures of — 
the Changes clause) as similar to or. 


as 1f they were changes.’° It is, of 
course, well settled that such long- 


standing practices may have con- - 


trolling weight in determining the 
meaning or effect of contract 
clauses."* We are convinced from a 


15 See, e.g., L.T.H. Manufacturing Company, 

ASBCA Nos. 1331 and 1367 (July 6, 1953) 
-(Government’s delay in delivery of GFP. simi- 
lar to a change) 3; Cornelia Garment Company, 
ASBCA No. 1673 (Aug. 20, 1954) (econtrac- 
“tor. éntitled to equitable adjustment under 
“articles 2 (Changes) and 29 (GIP); Terry 
' Industries, Inc., ASBCA No. 8634 (Apr. 27, 
1959), 59-1 BCA par..2193 (failure of con- 
tracting officer to issue a written change 
Justified rejection of Government’s conten- 
tion claim under GIP clause was untimely) ; 
and &.8, Mullen, Inc. v. United States, 182 
Ct Cl, 1-22 .(1968)- at 8-9 (adjustment for 
are whieh was not suitable for its intended 
use is to be made under Changes article). Cf. 
Tru-Fit Trousers, ASBCA Nos. 5788, 6063 
(Apr. 25, 1960), 60-1 BCA par. 2615 (even 
though GFP clause did not provide for a price 
adjustment for nnsuitable GIP, directive to 
use defective GIP would be considered a 
change). 

‘10 United States ¥. Utah Constr uction and 


‘Mining Company, 384 U.S; 394 (1966) (seope - 


of Disputes clause) ; General Builders Supply 


Co., Ine. v. United States, note 11, supra. 


DEPARTMENT OF THE INTERIOR 


[83° I.D.: 


reading of the contract as a whole. 


that there were intended to be no 
exceptions to the LOC clause. There 
is no evidence of conduct of the par- 


ties which would support a con- 


trary conclusion. Accordingly, we 
hold that the LOC clause must be 
held applicable to costs incurred in 


correcting ene. or defective 


GFP. 

Having held the LOG clause ap- 
plicable to. work performed in iden-. 
tifying and correcting defective 
GFP under the GP cane; we turn 
to appellant’s alternative arguments 


that appellant’s failure to give the — 
required notice under the: LOC 


clause should be excused and that 
the Government should be held to 
have waived its discretion to refuse 
to. fund the overrun. These argu- 
ments are essentially that. the 
Government was quickly made ~ 


aware of the deficiencies in the 


GFP, that under the circumstances 
this knowledge must be imputed to 


the contracting officer, that, in any 


event, the Government was notified 


In writing of the deficiencies in the 


GFP, that the Government’ was. 
aware of the deficiencies and was 
aware that the deficiencies were 
causing appellant to perform siub- 
stantial extra work and that the 
Government knew that the extra 
work would result in the incurrence 


of costs in addition to the estimated 


cost. Appellant also relies on the 
fact that the contract was sent to ap- 
pellant, after app oa, one- 
(equitable adjustment as eluding anticipa- 


tory profits) and 44 Comp. Gen. 200° Epes) 
(apples ton of Fulford aetna . 


co) — APPEAL OF BOOZ, ALLEN & HAMILTON, INC. 
a | March 24, 1976 


third of the 2-month performance 
period had expired, that appellant 
did not receive any instructions con- 
cerning GFP until approximately 
one-half of the performance period 
had elapsed,” and argues that any 
notice required from appellant and 


ment should not apply retroactively 


to costs incurred or actions taken . 


prior to receipt of the contract and 
the mentioned instructions. Appel- 
lant further asserts that the Govern- 


‘ment received the direct benefit of © 
work performed by appellant in| 
correcting deficiencies ; in GFP and 


that there is no evidence that the 
Government was pre} judiced by the 
lack of notice. 

_ Although, based on the stipula- 
tion, we have found that the process 
of finding ‘deficiencies in GFP was 
a continuous one occurring through- 
out the period Oct. 9 through Nov. 9, 


<- 1972, Appellant. has abandoned any 


contention that giving the notice 
required by Paragraph (a) of the 
LOC clause was impossible." In- 
deed, appellant has stipulated and 


we have found that Appellant knew | 


or should have known when costs 
incurred in contract performance, 


17This is based upon a letter (Stipulation, 
Exh. C) dated Nov. 6, 1972, from the Property 
Administrator which enclosed a “Guide for 
, Control of Government: Property by Contrac- 
tors” and informed appellant that if it had 


any questions concerning BrOnerhy it. proud: 


coutact that office. 

38 Where a contractor has no reason to fore- 
gee an overrun through no fault attributable to 
it, giving of the specified notice will be excused 

based upon the theory the Government has 
assumed the risk of such unforeseeability or 
impossibility. General Hlectric Company, 
_ASBCA No. 18980 (May 13, 1975), TH BCA 
par. 11,287. 
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which added to costs sana in- . 


curred, exceeded the estimated cost 


stated in the contract. We have also 


found that although the Govern- — 
ment was aware that Appellant was © 


performing substantial additional e 
work in correcting GFP, the record 
any notices needed from the Govern- - 


would not support a finding that the 
Government knew or should have 
known that costs incurred exceeded 
the estimated cost of the contract. 
Although we find it anomalous 
that the Government, ‘under a con- 
tract with such a short performance 
schedule, in forwarding the con- 


tract to appellant for signature on _ 
Oct. 10, 1972, advised appellant that 
‘the Goverment was not liable 


under the proposed contract until it 
was executed by the contracting offi- 
cer (the éxecuted contract was re- 
turned to the contractor under date. 
of Oct. 19,1972) , the foregoing: find- 
ings dispose of appellant’s conten- 
tion that the Government — has. 
waived its discretion to refuse to 
fund the overrun. This is so because _ 


absent unforeseeability or impos-. 


sibility (note 18, swpra), the cases 
finding the Government. obligated 
to fund an overrun are dependent 
upon actions of responsible Govern- 
ment officials, ¢.g., urging continued 
performance or demanding and ac- 


cepting the benefits of performance, 
with knowledge of the overrun.?® 
Even the contracting officer’s knowl- 
edge of the overrun could not im- 
pose upon the Government the Hob- 
son’s choice of surrendering title to 


19 See Breed Corporation (note 138, “supra), 


‘and cases cited. 
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Government-owned property or 
paying for nonseverable increments 
thereto which the contractor had 
added with full knowledge that it 


had incurred a cost overrun.” It fol-. 


lows that appellant has failed to 
‘show a basis for holding the LOC 
clause inapplicable or for imposing 
an obligation upon the Government 
to fund costs in excess of. the esti- 
mated cost set forth in the contract 
notwithstanding | noncompliance 


with the LOC clause. Accordingly, | 


appellant’s claim for the cost over- 
run must be denied. 

~The LOC clause is not applicable, 
however, to claims for increased fee 
which are properly computed upon 
changes to the work or work other- 
wise not contemplated by the con- 
tract as written." Appellant having 
performed substantial additional 
work in correcting deficient GFP 
under ‘circumstances wherein the 
- contracting officer must be deemed 
to have knowledge thereof,?? the 
lack of strict compliance with no- 
tice requirements | of the GP and 
Changes clauses is not a bar to the 





20 Pickard & Burns Hlectrontes and Breed 


Corporation (note 18, supra). 

2 See Franklin W. Peters and Associates, 
IBCA—762-1-69. (Dec. 28, 1970), 77 I.D.- 213, 
71~1 BCA par. 8615. Of. The Magnavox Com- 
pany, ASBCA No. 17455 (Feb. 22, 1974), 
74-1 BCA par. 10,495 (claim for increased 
fee denied because of Limitation of Govern- 


ment Liability clause which specifically in-- 


cluded fee). . . 


22-We think this conclusion follows from the . 


fact that the process of finding deficiencies in 
the GFP was continuous, that personnel of 
Appellant and the Government endeavored to 
correct the deficiencies, that the Government 
Was aware Appellant was performing sub- 
stantial additional work correcting deficien- 
cies, and from Appellant’s letter of Novem- 
ber 7, 1972, détailing deficiencies in GFP con- 
cerning the Motor Vehicle Industry. 
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claim for additional fee.2* Accord- 
ingly, the appeal is sustained as to 
the claim for additional fee and in 
accordance with the agreement of 


the parties remanded to the con- 


tracting officer . for negotiation of 
the amount due. | 
Conélusion 
The appeal is denied in part and 
sustained in part as indicated. 
Srencer T. Nissen, 
Administrative Judge. 
I concur: - | 
Wi1am F. McGraw, | 
Chief Administrative Judge. 


EDWARD MALZ 


24 IBLA 251 
Decided M arch 26, 1976 


Appeal from decision of the Eastern 
States Office, Bureau of Land Manage- 
ment, denying reinstatement of oil and 


gas lease ES—11658, terminated by op- 


eration of law for failure to pay the - 


-annual rental on or before the due date. 


Affirmed. 


1. Oil and Gas Leases: Reinstatement 
Under 30 U.8.0. §188(¢) (1970), the Sec- 


retary of the Interior has no authority 
to reinstate an oil and gas lease ter- 
minated by operation of law for failure 
to make timely payment of rental, unless — 


the rental payment is tendered at the 
. proper office within 20 days of the due 
_ date. 


. % Leckheed Aircraft Corporation (note 6, 
supra); U.S. Federal Engineering & Manu- 
facturing, Inc., ASBCA No. 19909 (Oct. 8, 
1975), 75-2 BCA par. 11,578. 
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2, Oil and Gas Leases: Reinstatement— 
Waiver 

Cashing of an oil and gas rental check, 
received more than 20 days after due, 
does not constitute a waiver which would 
permit reinstatement of a terminated 
lease in violation of 30 U:S.C. §188(c) 
(1970), despite wording on the check 
that “by endorsement this check when 
paid is accepted in full payment *.* *.” 


APPEARANCES: Edward Malz, Esq., 
New York, New York, pro se. 


OPINION BY ADMINISTRA- 
TIVE JUDGE GOSS 


INTERIOR BOARD OF LAND 
_ APPEALS 


Ma Edward Malz appeals from a de- - 


cision dated Sept. 19, 1975, by East- 
ern States Office, Bureau of Land 
Management, denying his petition 
for reinstatement of -oil and gas 
lease ES-11658, terminated by op- 
eration of law for failure to make 
timely payment of rental. 

The anniversary date of ap- 
pellant’s lease was July 1, 1975. 
However appellant’s rental check 
was received on July 24, 1975, in an 
envelope bearing a July 21, 1975, 
postmark, and thus. was. not filed 
until after 20 days beyond the due 
date. The check was cashed and the 
funds were placed in an unearned 
account pending a determination as 
to proper disposition. With his 


statement of reasons, appellant at- 


tached what appears to be a copy of 


his check, on which appears the 


following: 
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BY ENDORSEMENT. THIS 
CHECK WHEN PAID IS 
ACCEPTED IN FULL PA¥- 


MENT OF THE FOLLOWING — 


ACCOUNT 


Annual Rental on Gas & Oil Lease 
No. ES 11658 


[1] Appellant's oil and gas lease _ 
terminated by operation of law and _ 


not by the act of any official when 


the annual rental payment was not 
received in the proper oflice by the 
close of business on July 1, the anni- . 
versary date of the lease. 30 U.S.C. . 
§188(b) (1970) ; 43 CFR 3108.2-1 
(a). Although the decision of the. 
Eastern States Office considered the 
merits of appellant’s petition for re- 
instatement and reached the correct — 
result,! the fact that no tender of 
payment was received until July 24 
required outright rejection of ap- 
pellant’s petition. Pursuant to 30. 
U.S.C. § 188(c) (1970), the Board 
has consistently- held that the Sec- 
retary has no authority to reinstate 
a terminated lease unless payment 
has been tendered within 20 days of. 
the due date. #'.g., C. J. [verson, 21 

IBLA 312, 82 I.D. 386 (1975). 

Under 48 CFR 3108.1-2(a), a | 
rental is not paid or tendered when 


1 An oil and gas lease terminated by opera-. 
tion of law for failure to pay the advance 
rental on time may be reinstated only on a 
showing by the lessee that failure to pay on or 
before the anniversary date. was either jus- 
tified or not due to a lack of reasonable dili- 
gence. 30 U.S.C. § 188(e) (1970); 43 CEFR 
3108.2—-1({c). Failure to mail the payment 
“sufficiently. in advance of the anniversary 
date to account for normal delays in the col- 
lection, transmittal, and delivery of the 
payment’ constitutes a lack of reasonable 
diligence, (Italics added.) 43 CrR 3108. 2-1 
(e) (2). 
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mailed but when paid or tendered - 


_ at the proper office. See Gordon ft. 


Epperson, 16 IBLA 60 (1974).; 43. 
OFR 1821.2-2(£), 3108.2-1(c) (2).. 


[2] As to waiver, neither the Sec- 


retary nor any employee has author- — 


ity to waive the requirements of 
section 188(c). C. J. Iverson, supra 


at 319. Despite the wording on ap-_ 


4 pellant’s check regarding accept- 
ancein. full payment, the cashing 
of the check and placing funds in 
an unearned account does not rein- 
state the lease by waiver. See Henry 
_ Carter, 24 IBLA 70, 71 (1976) ; ef. 
_Onited States v. Johnson, 23 IBLA 
349, 856. (1976). 

Therefore, pursuant. to the au- 
thority delegated tothe Board of 


Land Appeals by the Secretary of - ot _ 
_ APPEARANCES: Thomas E. Boettger, | 


_ Esq., and James R. Kyper, for peti- 


the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. 
JoserH W. Goss, 

| Admimstrative Judge. 
We concur: | _ @ 
Dovueas E. Henriquns, 
Administrative Judge. 


Awne Pornpexrer Lewis, 
Adminstrative Judge. 
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Certified Interlocutory Ruling Docket 


No. M 75-98. 


1. Federal Coal Mine Health and Saf aly 
Act of 1969: Mandatory Safety Stand- 
ards: Roof Control Plans | | 
The’ ‘obligation to “carry out” ithe Nee ; 
sions of an adopted, approved, and effec-’ 
tive roof control plan is a mandatory 
safety standard. The failure to “carry 
out” particular provisions of the plan is 
a violation of such oe 30 U.S. ©. 
§§:'802 (7), 862 (a) (1970). 

2, Federal Coal Mine Health and Safety 
Act of 1969: Modification of Applica- | 
tion of Mandatory Safety Standards: 
Root Control Plans , 
The application of particular ; provisions 
of a roof control plan is subject to modi- 
fication under sec. 801(c) of the Act. 30 
U.S.C, § 861(¢e) (1970). 


tioner Affinity Mining Company; 
Thomas A. Mascolino, Assistant Solici-. 
tor and Michael V. Durkin, Trial At- - 
torney, for respondent Mining Enforce- 
ment and Safety Administration; 
Steven B. Jacobson, Esq., for respond- 
ent United Mine Workers of America; 
Timothy M. Biddle, Esaq., for amicus 
curiae. Itmann Coal Company; Guy 
Farmer, Esg., and William A. Ger- 
shuny, Esq., for amicus curiae Bitu- 
minous Coal Operators’ Assn.; John T. 


7 Kilcullen, Esq., and Michael T. Hee- 


nan, Esq., for amicus. curiae National 


: Independent Coal Operators’ Assn. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE | 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS — 


On Apr. 18, 1975, Chief Admin- 
istrative Law Judge Luoma denied 
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a, ouhenaae motion in ihe above- 
captioned docket by the Mining En- 
forcement and: Safety Administra- 
tion (MESA) to dismiss a petition 


by Affinity Mining Company (Af- 


_ finity). to modify the application of 
its obligation under sec. 302(a) of 
the Federal Coal Mine Health and 
Safety Act. of 1969 to carry out the 
provisions of the approved, effective 
roof control plan of its Keystone 


No. 5. Mine. 30 U.S.C. §'862(a). 


(1970),.30 CFR 75.200. This peti- 


tion was filed under sec. 301(c) of 


the Act. 80 U.S.C. § 861(c) (1970). 
Rejecting MESA’s argument that 
the obligation to carry out such 
plans. is not. a. mandatory safety 
standard for the purposes of sec. 301 
(c), the Chief Administrative: Law 
Judge ruled that the subject peti- 


tion stated a-valid claim upon which | 


relief can be granted. 


Pursuant -to. certification of that 


interlocutory ruling, 43 CFR 4.602, 
the Board. reversed in a decision 
dated July 31,1975, and the petition 


for modification was. dismissed. 5 
IBMA 36, 82 I.D. 363, 1975-1976 | 
OSHD par. 19,880 (1975). This case 
is now before the Board for recon- 


sideration. pursuant to a petition 


therefor by Affinity which was 
granted on Sept. 10, 197 5. 43 CFR 


4.21(c). 

‘The detailed ota and fac- 
tual background of this proceeding 
through July 31, 1975, is set forth in 
the Board’s 
and need not be repeated here. Sub- 
sequent to granting reconsideration, 


decision of that. date 


we arden ed a fresh saa of briefing 
- and held oral argument on Noy. 20, 


1975. We note that on reconsidera- 
tion we have also had the benefit of © 
the views of three amici curlae— 
Itmann Coal. Company, Bitumi- — 
nous Coal Operators’ Assn., and Na-. 


tional Independent Coal Operators’ | 
- Assn.—as well as those ef _ three 


parties. | 

We turn now directly to ne nar- 
row issue raised by the ruling below 
which is whether. the obligation to 


carry out a roof control plan is a 
mandatory safety standard, the ap- 


plication of which is subject to mod- 
ification under sec. 301(c) of the 
Act, 30 U.S.C. § 861(c) . (1970), 
upon a requisite evidentiary. .show- 
ing. Inasmuch as this case arises out 
of an interlocutory. ruling denying 


a prehearing motion to dismiss, we 
assume ar guenddo that the allega- 


tions of fact in Affinity’s petition 


for modification are true and that 


the subject petition states a legally * 
sufficient claim if the obligation to 


- carry out a roof control plan is a 
mandatory 


safety standard. 43 


OFR 4.602 (a). 
‘Sec. 801(c) provides as follows: 
Modification of standards; notice: inves- 


tigations ; hearings ; findings ; “appli- 
eability of section 554 of Title 5 


Upon petition by the operator or the | 
representative of miners, the Secretary | 
may modify the application of any man- 
datory safety standard to a mine if the 
Seeretary determines that an alternative 
-method.of. achieving the result of such 
standard exists which will at all times” 


euarantee no less than. the same measure | 


__ of protection afforded the miners of such — 
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_tor or the representative of miners in the © 


mine by such , standard, or that the applt- 
eation of such standard to such mine will 
result in a diminution -of safety to the 


- miners in such mine. Upon receipt of such 


DECISIONS. ‘OF THE DEPARTMENT OF THE INTERIOR 


petition the Secretary shall publish no- ° 


tice thereof and give notice to the opera- 


affected mine, as appropriate, and shall 


a 


initial ruling and re-examined the 


cause the language and structure of 


cause such investigation to be made as 


he deems appropriate. Such investigation 
shall provide an opportunity for a public 
hearing, at the request of such operator 
or representative or other interested 
party, to enable the operator and the rep- 
resentative of miners in such mine or 
other interested party to present infor- 


mation relating to the modification of | 


such standard. The Secretary shall issue 
a decision. incorporating his findings of 
fact therein, and send a copy thereof to 
the operator or the representative of the 
miners, a8 appropriate. Any such hear- 
ing shall be of record and shall be sub- 
ject to seetion 554 of Title 5 of the United 
States Code. [Italics added.] 


[1] MESA has argued through- 
out this proceeding that the obliga- 
tion to carry out. a roof control 
plan is not a “mandatory safety 
standard” within the meaning of 


the Act. It contends that such plans. 


are “enforceable requirements” or 
sec. 801(d) rules, neither of which 
is subject to administrative adjudi- 
cation under sec. 801(c). 30 U.S.C. 
§ 861 (c), (d) (1970). The UMWA 


is in substantial agreement with. 


MESA’s views. 
Having reconsidered the Bods 


arguments of MESA and UMWA, 
we now conclude that the Chief Ad- 


ministrative Law Judge correctly 
held that Affinity stated a legally 


sufficient: claim for relief under sec. 
301(c). We have so concluded be- 


~ 
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the Act, ‘ie eres history: and 
the Congressional purposes, aS we 
iniderstand them, all pon in that | 
direction. ; 

In construing the Act oT the reg-- 
ulations promulgated pursuant 


thereto, we bear in mind our respon- 


sibility to construe the statutory 
language with reasonable generos- 
ity in instances of ambiguity so as 


to effectuate the remedial legislative 


purposes. However, we also remain 
cognizant of our concomitant obli- 


‘gation to stay within the boundaries 


set by the language. We have no au- 
thority to disembody the. purpose 
from the language and proliferate 
it willfully in the guise of an 
interpretation. 
_ The particular dispute here re- 
volves around the appropriate in- 
terpretation of the term “manda- 
tory safety standard” as used in 
sec. 801(c) of the Act. That term 
is defined by sec. 3(1), 30 U.S.C. 
§ 802 (1). (1970), as: 

‘ak & the interim mandatory * * * 


safety standards established by title * * * 
III of this Act and. the standards pro- 


‘Inulgated pursuant to title I of this 


Act * * *, [Italics added.] 


Roof control plans are not “* * * 
promulgated pursuant to title 
I * * *” and thus, the issue in this 
case boils down to whether the obli-. 
gation to comply with such plans is, - 
in the words of sec. 8(1), “*' * * es- 


tablished by * * *” title III of the 


Act, 

The Federal on Mine Health 
and Safety Act of 1969 is of course 
an organic whole, and accordingly, 
statutory definitions within it ought 
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. not to be encntod as, axiomatic first 
premises in a syllogism. Such defi- 
nitions do not: stand by themselves 
and their meaning can be ascer- 
tained only if they are read in con- 
text. Applying this principle to the 
case at hand, we think that. the 
meaning of the critical words ‘* * * 

_ established by * * *” in the legisla- 


tive definition of mandatory safety . 


standards in section 3(1). must be 


derived from an analysis of title III 


to which that definitional section 
refers. 


Among other things, ae provi-. 


sions of title IIT set forth interim 
mandatory safety standards which 
.are applicable “ * * * to a2 under- 
ground coal mines until superseded 
in whole or in part by improved 
mandatory safety standards prom- 
ulgated by the Secretary under the 
provisions of sec. 101 of this 
Act. * * *” (Italics added.) 30 
US.C. § 861(a) (1970). The use of 
the word “superseded” and the ref- 
erence to “all underground coal 
mines” in sec. 301(a), which con- 
tains a description of title III, make 
clear that the Congress contem- 
plated that basic alteration of the 
interim safety standards would be 
- subject to special statutory rule- 
making procedures set forth in sec. 
101 of the Act, procedures carefully 
designed for the exclusively legisla- 
tive character of such policy deter- 
minations. 30 U.S.C. § 811. (1970). 

Although most of the interim 
_ standards in title III are precise, 


there are instances where the Con- . 


gress set forth a general standard, 


leaving: its content to Be floshed out | 
later on.* In some of these instances 
the Congress elected to require the | 
Secretary to “prescribe” the bench- — 
mark by which compliance with _ 
such standard would be measured, 
this to be done in accordance with 
general rulemaking procedures in- 
corporated by reference in sec. 301 - 
(d) (1970). See, e.g., 30 U.S.C, 
§ 862 (c) (1970). Moreover, in sec. _ 
801(c) of the Act, the Congress 
conferred upon the Secretary dis- | 
cretionary authority to grant peti- — 
tions by operators or representa- 
tives of miners for modification of 
the application of a “mandatory 
saiety standard,” provided that an 
appropriate © evidentiary. ‘showing . 
has been made in a formal adjudi- — 
cative proceeding. See, 6.9.5 Can- - 
nelton Industries, Inc.,4 IBM.A 74, — 
82 ID. 102, 1974-1975 OSHD par. 
19,486 (197 5). With respect to flesh- 
ing out a standard under sec. 301 
(d) or modifying an application 
under sec. 301(c), it is plain that 
the Secretary need not go through 
the special statutory rulemaking 
procedure set forth in sec. 101,? and - 

1We observe in passing that title III alse 
contains express grants of authority to de- 
velop a wholly new standard, as distinguished 
from fleshing out the particulars of an ‘exist- 
ing standard. Compare 30 U.S.C. § 877 (1) 
with 30 U.S.C. § 862(c) (1970). 

2See House Comm. on Hd. and Tabor, 


Legislative History Federal Coal Mine Health 
and Safety Act (hereinafter Leg.. Hist.), 


Comm. Print, 91st Congress, 2d Sess., p. 1126. - 


See also United States v. Finley Coal Com- 
pany, 345 F. Supp. 62 (B.D. Ky. 1972), un- 
published Supplemental Memorandum Opinion 
(denying motion to reconsider) at pp. 2-4 
(B.D. Ky. September 12, 1972), aff'd 4938 
F. 2d 285 (6th Cir. 1974), cert. denied, 419 
U.S. 1089 (1974). 
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further, that the products of such : 


procedures are enforceable. In light 
‘of the foregoing, we conclude that 


‘when the Congress, in sec. 3(1), de- 


fined a mandatory safety standard 
‘in part as being standards “ * * * es- 
tablished by * * *” title III, the 


legislators meant to encompass those 
standards: to be filled in or gener- 


‘ated pursuant to special procedures 
— set-forth m title II? 


Turning to the specifics of this 


ease, we start with the observation 


that the safety standards dealing 


with roof control are set. forth in 
“sec. 302 of the Act, 30 U.S.C. §.862 


(1970), a part of eile III, and have -- 


~ not been . “superseded” within the 


-38The argument that “mandatory safety 
_ standards” encompass. only those. require- 
ments set forth in so many words in title III 


-or promulgated under title I of the Act is. 


urged upon us here by the UMW4, but it has 
‘also been advaneed by operators from time to 
time. Recently, Zeigler Coal Company and the 
Bituminous Coal Operators’ Assn. made this 
‘argument in the United States Court of Ap- 
-peals for the. District of Columbia Circuit in 
support of their claim that the Board had 
erred in sustaining a. withdrawal order citing 
-noneonformance with a _ ventilation plan. 
Zeigler Coal Company, 4 IBMA 380, 82 I.D. 36, 
1974-1975 OSHD par. 19,237. (1975), appeal 


pending, D.C. Cir., No. 75-1139. The Board 


had concluded that Zeigler’s claim was es- 
sentially frivolous. — 
. Tf, however, this Miencut has greater 
persuasive force than we now believe, the 
it would necessarily follow’ that a modifica- 
tion of the application of a “mandatory safety 
standard”. is not a standard itself, inasmuch 


as such modification was not promulgated . 


, under Title I or set forth in so many words 
in Title II. Furthermore, a corollary of 
this proposition would be that inasmuch as 
modifications of applications are not “manda- 
tory safety standards” within the meaning of 
‘the Act, they would not be enforceable under 
‘section 104, which, in pertinent subsections, is 
- IWmited to ‘mandatory safety standards.” 30 
U.S.C. § 814 (b), (ce) (1970). . 


Each of these propositions is obviously. 


‘absurd, but they are the logical derivatives of 
the argument based on sec. 3(1) urged on us 
here and in Zeigler Coal Company, 


DEPARTMENT OF THE INTERIOR» 


accomplish such system 


supra. — 
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meaning of ‘sec. 301(a), 30 CFR | 
75.200, 75.201, 75.202, 75 203, 75.204, 


‘and 75, 205. 


- Subsec. (a) of sec. 302, 30-U.S.C. 
§ 862(a), 30 a res 200, states 
that: : | 


"Each operator shall iio to carry 
out on a continuing basis a program to 


improve the roof control system of each 


coal mine and the means and measures to 
oe a * [Italics 
added. ] | 


This keynoting phrase feats clear 


than an operator is not only obliged 


to have a program to improve the 


roof control system, but it must also 
implement the corpenente of such . 


program. 
Sec. 302 then. goes on to estubliah | 


in broad terms the basic components 
of a program to improve roof con- 
trol systems which, as the above- 
‘quoted phrase indicates, an operator 
is obliged to carry out. The first of 
these components is a general obli-. 
gation to support or otherwise con- 


trol adequately the roof and ribs of 


all active underground road ways, 
travelways, and working places. 
.The second of these components is 
the “adoption” of an approved roof 
control plan, a term which ‘itself 


connotes acceptance of legally en- — 
forceable responsibilities.. 30 CFR 


.75.200-1. See generally Bishop Coal 


Company, 5 TIBMA 281, 82 I.D. 553, 
1975-1976 OSHD par. 20,165 


(1975), appeal pending sub nom, 
|. Bemmett v. 7. Kleppe, D.C. Cir. No. 


75-2158. 
Subsecs. (a), icy. (d), and (e) 


of sec. 302 contain references to sub- 
jects that the Congress contem--- 


plated would be covered by .roof 
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; control plans. The langues of these 


provisions leaves no doubt that com- 


pliance with the provisions of a roof 
control plan is not voluntary. 


the last permanent support unless ade 


quate temporary support is provided or. 


unless such temporary support is not re- 
quired under the approved roof control 

plan and the absence of such support will 
not pose a hazard to the miners. * * * 
[Italics added. ] 


7 It would: be absurd. to talk 3 1n. terms | 


_ of what. a roof control plan does or 
does not require, unless compliance 
with its provisions is S requir ed. See 
TL 8, supra. | 
Tn subsec. (d), 30 CFR 0. 203, 


the Congress enacted the following: - 


“When installation of roof bolts is 
-- permitted, such roof bolts shall be 


tested in accordance with the ap-" 
’ This 


proved roof control plan.’ 
‘provision assumes that, in mines 


where roof bolting is permissible, . 


the testing of such bolts is a neces- 
sity and the standard of compliance 
with this testing requirement shall 
be set forth in the roof control plan. 


Here again, it 1s nonsense to speak 


of acting “* * * in accordance with 
the approved . roof control plan 


* +? unless conformance with it is - 


mandatory. 
- Based on the foregoing analysis, 
we think that the obligation to 


carry out or implement a roof con-— 
— trol plan fits into the definition of. 


a mandatory safety standard stated 
in section 8(1) and quoted earlier. 


- For example, subsec. (a) provides 
that: | 


* * * No person shall procead beyond: 


_ standard. 


It fits the pattern of” ine. tell : 
standards the content of which is to 


be fleshed out under special statu- 


tory procedures set forth in title ITT. 
Compliance with the general stand- 


_ard, in this case conformance to 


one’s roof control plan, is defined 
and measured in terms of such 


-plan’s provisions. We are of the 


opinion that nonconformance with 


any one of these provisions con- 


stitutes a violation of the aoe 


[2] Having concluded _ pre- 
liminarily that the obligation to _ 
carry out a roof control plan is a 


mandatory safety standard and that 
the violation of a part of the plan 


is a violation of the standard, it 
follows logically that the applica- 
tion of such standard is subject to 


modification under sec. 301(c). It 


so follows because that section states | 
in so many words that upon petition - 


“*** the Secretary may modify the 


application of any mandatory safe- 
ty standard * * *” provided an ap- 


| propriate oa showing 1s 
made. 


As we aGted at the elitast: MESA 


| and the UMWA have espoused the 


view that roof control plans are not 
“mandatory safety standards.”. 
They would have us hold that such 
plans are in-a different category 
which they describe as “enforceable 
requirements.” By making this arti- 
ficial and confusing distinction be-_ 
tween “mandatory safety stand- 
ards” and “enforceable require-- 
ments,” they seek to account for the. 
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inclusion of such plans within the 
enforcement provisions of sec. 104 
of the Act, 30 U.S.C. § 814 (1970), 
and their exclusion from the ambit 


of sec. 301(c), 30 USC. § 861(c) 


(1970). 
-Their argument is, however, 
completely self-defeating. The 


principal parts of sec. 104 dealing 
with enforcement of mandatory 
standards are subsec. (b) and (c), 
30 U.S.C, § 814 (b) and (c) (1970), 


which, by their terms, apply to “any . 


mandatory * * * safety standard,” 
the very same words appearing in 
sec. 301(c). MESA and the UMWA 
would apparently have us read the 


words and other enforceable re-— 


quirements into sec. 104 on the 
| theory that where ambiguities arise 
in the Act, a liberal interpretation 
_ is dictated in order to effectuate the 
remedial legislative objective of 


regulating. the underground coal 


mining industry so as to raise its 
standards of care and reduce the 
injury rate. However, if we were to 
interpret sec. 104 in this manner, 
then necessarily we would have to 
reach the same kind of result with 


respect to section 301(c). That sec- 


tion, inter alia, allows for modifi- 


cation of the application of a man- ~ 


_ datory safety standard to a mine if 
‘either the operator or the represent~- 


ative of miners can show by a pre- ’ 


ponderance of the evidence “* * * 
that the application of such stand- 
ard to such mine will result in a 
diminution of safety * * *.” The 
' objective of this part of sec. 301 (c) 


is plainly to avoid making manda- 


- tory standards, however derived, 
into an irrational straightjacket, 


DEPARTMENT. 


similarly 
would have to be given to sec. 301 
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which would subvert the very pur- 


poses of such requirements. Thus, 


for the very same reason given for 


expansively construing sec. 104, a 
liberal interpretation 


(c) were we to accept the distinc- 


tion urged on us. _ . 


MESA and the UMW A also con- 


tend that the action by the District 


Manager with respect to a proposed 


roof control plan is rulemaking 


under 5 U.S.C. §553 (1970) and 
that the Board has no delegated au- 
thority to review the validity of 


regulations of the Secretary. Sec- 


ond, they insist that sec. 301(c) is 
a, review? proceeding. Based upon 
these premises, they would have us 
conclude that Affinity has not 
stated a claim upon which relief can 


_ be granted. 


In our opinion, this argument 
must be rejected because the con- 
clusion is based upon two erroneous 


premises. 


‘With regard to the ene we 
are of the opinion that a policy de- 
cision by a District Manager to re- 


ject a proposed roof control plan, 


or more accurately in the context of 
this case, a refusal to make policy 
on the merits, is ‘not rulemaking 
under 5 U.S.C. § 553 (1970) .4 We be- 
heve that the Congress provided 
for the procedural rights of both 
operators and the representatives 
of miners with respect to adoption 


and approval of roof control plans 


-43f one conceptualizes the submission of a 
proposed roof control-plan as a petition to 
engage in rulemaking under 5 U.S.C. § 553(e) 
(1970), as does the UMWA, then the District 
Manager in this case refused ie engage in 
such a proceeding. 
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in sec. 802(a),° and i speteeied the 
exclusivity of the procedure out- 
lined therein, as well as other stat- 


utory procedures, by enacting a 
general exclusion of 5 U.S.C. § 553 


(1970) 3 in sec. 507 of the Act, 30 
U.S.C. §956 (1970). See Bishop 
Coal Company, supra. 

And insofar as the secondary 


premise regarding the nature of sec. © 


301(c) is concerned, we hold that 
sec. 301(c) is not a review proceed- 
ing as such; itis an original de novo 


proceeding for a remedy in which 
the validity of the standard, the — 
application of which is sought to - 


be modified, 1s not an issue. Indeed 
it would be absurd to conclude 
otherwise because if it were true 
that sec. 801(c) provides for a re- 


view proceeding, then we have been 


finding interim or improved. safety 
standards invalid as apphed.every 
time we have granted relief under 
this section in the. past, a jJudg- 


ment we were plainly not making. 


us See, EG ey 


Cannelion Industries, 
ine., supra.§ = o 


“5 See Leg..Hist., supra, p. 1126 where it was 
said: “‘* *°* The plan and revisions must be 
- made available to the miners, both before and 
after approval.” The enactment of a special 


procedure in section 302(a) and the exclusion 


of 5 U.S.C. § 553 in sec. 507, when read 


together, reveal a legislative preference for — 


an informal procedure involving technical peo- 
ple without the need for lawyers giving advice 
on the interpretation of a rulemaking statute. 


Moreover the requirement. to provide the 


plan to the miners with the implied right to 
comment, which appears in sec. 302(a), would 
be duplicative if rulemaking applied to a de- 
cision by a District Manager to approve or 
disapprove a proposed roof.control plan. _ 

6 We note in passing that see. 801(d), 30 
U.S.C. § 861(d) (1970), provides limited au- 
thority to grant so-called administrative ‘“‘ex- 
ceptions” to mandatory safety standards 
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Apart foi the acgouents just ad 
discussed and rejected, neither. 
MESA nor the UMWA are a 


- serious policy reason to account for 


the result they urge upon us: Per- 
haps the most striking aspect of 
their briefs and oral arguments is 
the lack of any genuine rationale to | 
square the reasoning they employ 
with the overall Congressional pro- 

cedural and. substantive policies” 
that sec. 301(c) was designed to 
serve. Indeed at the oral argument, 

one of the attorneys for MESA can- 
didly acknowledged that if we were 


to hold for Affinity, MESA would 
suffer no grave impact and we. 


would not be opening the floodgates 


‘toa torrent of litigation.’ . 


But if there are no sound reasons _ 


_ supportive of a narrow construction 


of sec. 801(c), we discern some 
which persuade us that the Con-_ 
gress intended the broad construc- _ 
tion of that section wae we are 


making today. 





provided the Secretary acts in accordance with 
5 U.S.C. § 553 (1970). The Conference Report 


on the Act contains the following comment 


with respect to this grant of. authority : 
“x * * Tf the miners believe that the excep- 


tion will diminish safety, their recourse is. to 


utilize the provisions | of sec, 801(¢c}.” Leg. 
Hist., supra, p. 1126, That comment effectively 
belies the theory that we have no subject mat-- 
ter. jurisdiction under sec. 301(c) over. the 
products of administrative actions performed © 


~ under the rulemaking procedures incorporated . : 
by reference into sec. 301 (4d). This portion of - 


the legislative history also undercuts the — 
theory that the phrase “any mandatory safety _ 
standard” in sec. 801(c). refers only to gen- 
erally applicable -quasi-legislative regulatory - 
policies, a theory which. formerly commanded 
a majority of the Board and which neither | 


MESA -nor the UMWA has argued. 
Tost modification cases are settled. before 


litigation, and it is comparatively rare for a. 
genuine contest to develop. 


tbe 
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We think the Congress contem- 


plated that there would be instances 


where claims would arise for relief 


_from an existing safety standard in 
the form of a request to substitute 


an alternative standard, claims that 


are meritorious and should be 
granted. In enacting sec. 301 (c), the 


legislators set forth the criteria and 


- procedures for ultimately determin- 
ing whether a given claim is meri- 
torious with respect to “any manda- 
tory safety standard,” a phrase 
indicative of wide-ranging applica- 
bility and pore of no excep- 
tions. 

In addition, we ine that sec. 
301(c) is a unique legislative crea- 
tion -which was a product of 
Congressional recognition of cer- 
tain-limitations in the “APA” rule- 
making and judicial review proce- 
dures, a perception which probably 


accounts in large measure for the 


circumscribed role assigned such 
procedures under the Act. Compare 


- 30 U.S.C. $956 with 30 U.S.C. 


§§ 861(d) and 957 (1970). In the 


8 Sec. 508 of the Act, 30 U.S.C. § 957 (1970), 
grants the Secretary residual rulemaking 
power, It does not contain specific procedures 
for the exercise of such power, leaving the 
impHcation that 5 U.S.C. $553 applies. It is 
likely that true interpretative rulemaking and 


matters of administrative housekeeping and 
procedural detail fall within this residual . 
grant. See United States v. Finley Coal Com- 


pany, supra, unpub. memo. at p. 4, and United 
Mine Workers of America vy. Inland Steel Co., 
6. IBMA 71, 83. LD. 87, 1975-1976 OSHD 
par. 20,529 (1976). 


Otherwise 5 U.S.C. § 553 (1970) seems to 


apply only insofar as expressly provided in 


sec. 301(d), 30 U.S.C. § 861(d) (1970), a. 


provision which should not be expansively con- 
strued in light of the general exclusion in sec. 
507 with respect to VARA” review procedures. 
Id. at p. 3. 

The UMWA has contended that Affinity’s 
claim could be adjudicated on the merits 


. under 5 U.S.C. §§ 701-706, but in light of sec. 


507 we think that such contention is erroneous. 


first. place, although there is a right 
to petition for particular as well as 
policymaking under 5 — 
U.S.C. §553(e) (1970), an admin- 


general 


istrative agency cannot be forced 


into discretionary rulemaking; that — 
‘is to say, there is generally no pri- 
vate right to compel an agency to 
institute a rulemaking proceeding 


or to make policy in a discretionary 
matter. See n. 4, supra and Rhode 


~ Island Felevision Corp. v. F.OL., 
820 F. 2d 762, 766 (D.C. Cir. 1963). 


Sec. 301 (c) was evidently designed 


so that an operator or the represent- 


ative of miners would have the 
right to a policy determination in 
modification cases, as well as the 
right to petition for such a determi- 


nation. Then too, particular policy- - 


making under 5 U.S.C. § 553 (1970) 
does not comprehend a private right 


to a trial-type hearing. Modification 


cases. commonly and primarily in- 


volve technical and factual ques- 


tions, and sec. 301(c) manifests a 


legislative determination that in 
this class of contested cases involv- _ 
_ing individual mines, a primarily © 
adjudicative process is a superior 
method for finally settlirig the sub- 


stantive, — administrative policy. 
Furthermore, it appears to us that 


the Congress recognized that the 


applicable standard of MAPA” jn- 
dicial review under 5 U.S.C. §§ 701- 
706 (1970), namely, rationality, was 


unsuitably narrow because it did not. 


assure a sufficient degree of “tailor- 


made equity” where questions arise 


regarding the Secretary’s response 


to the unique complexities of a par- : 


ticular situation. See Gulf Oil Corp. 


[83 ID. 
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‘MESA AND UMWA (RESPONDENTS ) (ON HEV ONS ERE TION): 
| . March $1, 1976 a 


v. Hickel, 435 ¥ FB od 440, 147 (D, C. 
Cir. 1970).° | 


_ Lastly, sec. 301 (c) vests primary | 


| adjudicative jurisdiction in the Sec- 


retary over particular policymak- i 


ing -with respect to individual 
| ine This is just one more ilu- 


stration of a uniform legislative 


_ policy to provide a full set of ad- 


ministrative remedies honed to the . 


peculiar needs of the Act and to 
bring informed agency expertise to 
bear in a way that will make ju- 
dicial review meaningful. 
Lthode Island ee. Corp. v. 
F.C.C., supra; ‘Sink v. Morton, 529 
- 2d 601 (4th, Cir. 1975), 1975- 

976 OSHD par. 20 043 ; and Hast- 
ern Associated Coal Core. 5 IBMA 
4A, 82:1.D. 392, 1975-1976 OSHD 
‘par. 19,921 (19775). See also Leg. 
 Hist.,. supra, p. 1034. Neither 


yy MESA nor the UMWA has offered 


@ justification for breaching the uni- 


ey of that policy. 


-©In see, 301(¢), the Sectetary: was given | 


“discretion to grant relief from a mandatory 
safety standard: in cases where it is proved 
that ‘“* * * an alternative method of achiev- 


‘ing the result of such standard exists which | 
‘will at all times guarantee. no less than the - 
- ‘Same measure of protection afforded the miners .. 


of such mine by such standard * * *,.”? One 


of the evident purposes of this provision is 


avoidance of situations where an operator is 
forced to absorb costs unrelated to safety 
which will ultimately be passed on to the pub- 
dic. If there were neither a sec. 301{c), nor an 
exclusion of “APA” judicial review in sec. 507, 
then the refusal to take account of such costs 


‘would not entitle the operator to relief in a. 


Teview proceeding in a district court because 
‘such refusal would be deemed arbitrary and 
capricious only if there were proof of “‘ex- 


‘treme hardship.” See Gulf Oil Corp. v. Hickel,. 


supra, at 447-8 And we doubt that members 
Of the public would be in any better position 
‘to seek redress. 


See - 


For the Pssegeiat reasons, we e are | 
affirming the Chief Administrative 
Law Judge’s ruling and holding’ 


that the application of an operator’s 
obligation. to conform to its roof 
control plan is a mandatory safety 


standard subject. to modification 
under sec. 301 (¢).. 


ORDER 
WHEREFORE, poneueed to the | 


authority delegated to the Board by 


the Secretary of the Interior ( 43 
CFR 4.1(4)), IT IS HEREBY 


ORDERED that, upon reconsidera- 
‘tion, the Board’s decision of July 31, 


1975, 5 IBMA 36, 82 T.D. 392, 1975- 


1976 OSHD par. 19,880 (1975), 1S — 
SET ASIDE, and the order of dis- | . 
-Inissal based thereon IS WA- 


CATED, 
pa id Gamal FURTHER. ORDERED | 
that, upon reconsideration, the in- 


terlocutory ruling certified to the 


Board IS AFFIRMED. 


. Davin Doang, 
C hie f Adminastrative J udge. 


t CONCUR: 


JAMES R. Ricans, | 


Director. | 2 
_Orrice or Hearings ann APPEALs 
ix-Officio Member of the Board. 


SEPARATE VIEWS OF AD. 
MINISTRATIVE JUDGE 
‘SCHELLENBERG: 


I would affirm the Board’s deci- - 
sion of July 31, 1975. On recon- 
sideration I am not persuaded that. 
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the Secretary has delegated to this 
Board either his statutory authority 
to approve a roof control plan or 
authority to review actions of his 
delegates taken pursuant to that 
statutory authority in sec. 302(a) 


of the Act. The provisions of 30. 


CFR 75.200-4 and 75.200-6 appear 

to me to particularly disavow any 

Secretarial intention to delegate 

roof control plan approval to this 
Board. 


rar iernone it is my opinion 


that the statutory purpose of sec. 
801(c) makes it an imappropriate 
vehicle for review even if roof con- 
trol plan approval was specifically 
delegated to the Board, 


Howarp J. ScHELLEeNBrrG, JR., 
Admumistrative Judge. 


APPEAL OF §. A. HEALY 
COMPANY 


TBCA-944-12-71 
Decided March 81, 1976 


- Contract No. 14-06-D-7058, Specifica- 
tions No. DC 6855, Bonneville Unit, 

Central Utah Project, . Bureau of 
Reclamation. | 


‘Denied. 


1. Contracts: Coimetustion and Opera- 
_ tion: Changes and Extras—Contracts: 
Construction and Operation: Conflict- 
ing Clauses—Contracts: Performance 
or Default: Suspension of Work 


Appellant’s claim for an equitable adj ust- 
raent under the. changes elause for costs 


- alleged to have been incurred when funds 


available for earnings became exhausted 
and work on the contract was suspended 


OF THE DEPARTMENT OF THE INTERIOR 


[83 LD. 


for 160 days is denied where construc- 


tion was suspended more than 3 months 
ahead of the date on which appellant’s 
earnings were scheduled to reach the 


‘amount of the fund reservation and 


where subsequent fund reservations kept - 
the total amount of funds reserved for 
earnings. above the scheduled earnings 
showh in. appellant’s own construction. . 
program whieh the Government had 
approved. | : 


APPEARANCES: Mr. A. Barlow Fer- 3 
guson, Attorney at Law, Thelin Marrin 
Johnson & Bridges, San Francisco, Cal- 
ifornia, for the appellant; Mr. John R. 


‘ Little, Jy.,. Department Counsel, Den- 


ver, Colorado, for the Government. 
OPINION BY ADMINISTRA- 
TIVE JUDGE PACK WOOD 


INTERIOR BOARD OF CON- 
TRACT APPEALS | 


This is an appeal from a decision 


of the contracting officer. denying 


an equitable adjustment under the 
changes clause for the increased time 
and expense of contract perform- 
ance which occurred after the con- 
struction was shut down due to ex- 
haustion of funds. Appellant at- 
tributed the lack of funds to the 


’ Government’s failure to reserve or. 


request sufficient funds for the proj- 
ect. The contracting officer took the 
position that the Government’s ac- 
tions with respect to funding. were 
proper under the Funds Available | 
for Earnings clause and constituted 
neither a constructive chan 1ge nor a 
constructive suspension of work. ; 

Contract No. 14-06-D-7058 was. . 
awarded to the S. A. Healy Com- 
pany (referred to herein as Healy or 


ts} > «ss APPEAL OF S. A, HEALY ee. 
| _ March 31, 1976 


sopeilant): on Nov. 18, 197 0, in.the 
— estimated amount of $10, 971,025 for. 


the construction of the Can and 
Layout Tunnels, together with cer- 


tain diversions and appurtenant. 


structures, for the Strawberry 


Aqueduct, Central: Utah Project.. 


The work was divided into two 
parts. Part one consisted of diver- 
sion works and was required to be 


finished by Nov. 1, 1971. Part two 


consisted of the WO tunnels, a con- 
crete siphon and other outside work 
and was required to be finished 1400 
days after notice to proceed. Healy 


received the notice to. proceed .on | 


Nov. 19, 1970, which set the com- 


pletion dats for part two on Sept. 19," 


1974.1 
On Dec. 3, 197 0, the authorized 


representative of the contracting | 


officer (referred to hereafter as 
~ COAR) advised Healy by letter 

that the sum of $500,000 had been 
reserved for earnings under the con- 
tract and cautioned that, in accord- 


_ ance with the terms of the contract, 


prosecution of the work at a rate 
that would exhaust the funds re- 
‘served before the end of the fiscal 
year would be at Healy’s own risk. 


Pursuant to Paragraph 15 of the 


contract,? Healy submitted a. con- 
struction program for approval on 


- 1Appeal File, Exhibit No. 1. The contract 


deleted the standard clauses and added the. 


changes and suspension of work clauses, No. 3 


and No. 5, which are set forth in-full in 


Appendix A, p. 127. 
2 Wxhibit No. 2. Numbered exhibits referred 
to herein are those in the Appeal File. Gov- 


-- ernment and appellant’s exhibits are so 


designated. 

® Paragraph 15 of. the contract is entitled 
“Construction Program” and is set forth in 
- full in Appendix A at.p. 129. 
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‘Dec. 22, 197 0. The sehaduied: earn- - 


ings oe forth in the construction — 


program were $116,000 im fiscal — 
year 1971, $4,887,000 in fiscal year 


1972, $4,714,000 in fiscal year 1973 
and $1,254,000 in fiscal year 1974. 


Completion of the construction was 


scheduled in December 1973, some 9 


months before the completion date | 


required by: the terms of the con-- 
tract. Healy’s construction program 
was approved by the COAR in a let-. 


_ ter dated Feb. 22, 1971. The letter of 


approval contained no comment on — 
and no objection to the early com- 
pletion date set ‘forth in the 


schedule.? 


Healy’s ' approved. program 


showed construction beginning in 


May 1971, with earnings reaching 


$99,000 at the end of May. In June, 


Healy’s program called for earn-— 


ings: of $17,000 to bring the total to 


$116,000 for fiscal year 1971. Healy 


actually began construction in Apr. 
and earned $128,000 in the first 
mouth. Accumulated earnings rose 


to $142,000 at the end of May : and to 


$845,000 at the end of June, which | 


was also the end of the fiscal year.> — 
The earnings were well below the 
fund reservation of $500,000 for. — 
fiscal year 1971 and no funding 
problem was apparent to i at, 


that time. 


At the beginning of fiscal year 


1972, the COAR advised Healy that 
the budget request submitted to 


Congress included only $1,800,000 


for earnings under the contract for 


fiscal year 1972 and that amount 


“4 Exhibit No. 8. 
6 Hixhibit No. 3; Government B Exhibit No. 26. 
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‘ had been made available under a 
‘Joint. Resolution of Congress prior 


to passage of the Appropriation — 


Act. The amount made available 


under, the joint resolution was re- - 
served for earnings, bringing the 


total fund reservation to $2,800,000. 
The COAR disclaimed any respon- 
sibility on the part of the Govern- 
-ment to provide funds i in addition to 
those reserved in writing and cau- 
tioned Healy that prosecution of the 
work at a rate in excess of the rate 
provided for in the budget request 
- would be at Healy’s own risk? | 

Although Healy immediately 
| protested that the amount included 
in the budget. request was totally 
inadequate and asserted that’ an ad- 
ditional $4,000,000 would be neces- 
sary to enable it to proceed efti- 


ciently and economically,’ it took 


no action to scale down its opera- 
tions to the amount of the budget re- 


quest or even to scale down the con-- 


struction to the pace set forth in its 
own schedule. - 


In July 1971, Healy’ S approved: 
construction program’ called for 


earnings of $197,000. The actual 
earnings were $618, 000. In August, 
Healy’s program called for earn- 
ings. of $318, 000 and the actual 
- earnings were $708,000. . 
On Sept. 1, 1971, Healy: wrote to 
the COAR to acvise that the exist- 
ing fund reservation would be ex- 


hausted in the next 30 days and to — 


give. formal notice under Subpara- 
graph ile of the need for additional 
6 Exhibit No. 4. 


7 Exhibit No. 7. 
8 Government Exhibit No. 26. 
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| approved | 
showed slightly more than $1,000,- 
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faaae br continue the work,? ® This: 
letter was followed by 4 letter of 


| Sept. 9, 1971,7° in which Healy as- 


serted. that it had proceeded to man,. 
equip and plan its operations and. 


undertook the performance contem- 


plated by and in conformity with 
the approved construction program. 
Healy further asserted that the ex- 


‘culpatory provisions of Par agraph 
11, “Funds Available for Earnings,” 


were not brought: into play since 
there was no failure on the part of 


Congress to appr opriate theamount - 
in the budget request. Healy re- 


quested a written change order or 
orders taking into consideration the — 
adverse effects on its methods and 
manner of performance of the work 
caused by the funding situation. 

' In the meantime, despite its as-’ 
sertion that it was proceeding in 
accordance ‘with its ‘approved con- 
struction program, Healy continued. 
construction ‘at an even greater rate: 
of acceleration beyond that pro- 
gram. On Sept. 22, 1971, when the 
| construction program. 


000 in. accumulated’ earnings, 
Healy’s actual earnings reached the 
amount of funds then reserved, 
$2,300, 000 and tunneling operations 
were shut down. The fund reserva- 
tion at that time was sufficient to 
sustain construction in accordance: 

with Healy’s approved. program un- 


til the fourth week in Dee. 1971.7 


On Sept. 24, 1971, the COAR 
responded to Healy’s letter of 


' ®* Paragraph 11 is entitled “Funds Avail- _ 
able for Earnings” and is set forth in fujJ in 
Appendix A. 
30 Exhibit No. 10.. 
11 Government Exhibits No; 26 and No, 27. 
12 Wxhibit No. 11. | . 
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Saat. 9 ai dtatod el belie that 
- the handling of funds was proper 


in accordance with Paragraphs 11 


and 15 of the contract. The- COAR. 


took the view that the obligation 


of the Government. was winds e@x- 
pressly contingent upon the avail- 


ability of fads and: that the Gov- 
ernment was not liable for damages 


on account of delays in payments 
due to lack of funds, The COAR 
declined to issue-a change order 


under Clause 3 or instructions under 


— Clause 4.4, Suspension of Work, but 


advised that, as provided in Para- 
graph 11, , Healy could suspend work 
or, at its option, continue: with the 
understanding that no further pay- 
ment would be made unless and 
until Congress provided additional 
funds. 


The letter of Sept, 24 also made 
an additional fund reservation of © 


$350,000, bringing the total reser- 
vation to $2,650,000. The additional 
funds were dsemed insufficient to 
allow resumption of tunneling and 
by agreement of the parties were 
_ utilized for completion of the out- 


side diversion work under part one 


of the contract: 
~The. continued. nace lenation: re 


yond the: approved construction pro- 
gram 1s. shown. by the- fact that 
Healy’s earnings in Sept., even with 
the. shutdown. of. tunneling. on 


‘Sept. 92,. amounted to $796,000, 


while the. ‘approved program had | 
scheduled only. $611,000 for the — 


month. The total fund reservation 


of $9. 650,000. as. of Sept: 24, 1971, | 


18 Paragraphs 11 and 15, see Appendix A at - 
--pp. 128 ‘and 129. 


» TOTS. 


was sahiciont to sperane ith ren 7 


in accordance with Healy’s ap-. 
proved program until the third e 


week 1 in Jan. 1972,1+ | 
- Pursuant to a supplemental ap- 


propriation, the COAR madeanad-. _ 
ditional reservation of funds in the 
amount of $3,650,000 by letter of 

Jan. 6, 1972,1° which was recelved — 


by Healy on Jan. 10,.1972.%° This. 


additional reservation raised the ~- 


total of funds reserved for earnings 
in fiscal year 1972 to $6,300,000, an 
amount considerably in.excess of 


the accumulated earnings of $5,003,- 


000 scheduled at the end of the fiscal - 
year in Healy’s cee construc-_ 
tion program.?7 


After a short ae ee to 


reassemble its work force and ap- 
proximately 6 weeks spent. on 


modification and renovation of the | 


tunneling machine, Healy resumed 

unneling on or about Mar. 1, 1972, 
after a 160- -day shutdown at the - 
tunneling operation. At the end of 
Apr., Healy’s accumulated earnings 


‘reached $4,100,000, slightly abou: 


the scheduled amount in its ap- 
proved program, which was_ 
$4,032,000.1° ‘2° 

Healy claimed entitlement to an . 
equitable adjustment under the 
changes clause for the costs incurred 


during the 160- day shutdown and. 


for subsequent Increases in labor, 
material and other costs Towne. : 


at Government Exhibits No. 26 and No. Exe , 
ca Exhibit No. 19. © ; 
_ 18 Transcript. of ‘Hearing, first day, p. 6. 
References to the tr anscript hereafter will be 
designated Tr. 1 and Tr, 2, followed by the. 


' page number or numbers, 


lv Government Exhibit No. 26. _ 2s 
18 Tr. 1, p. 141; Government Exhibit No. 26. 


from the fact that all construction 
events following the shutdown oc- 
curred 160 days later and at higher 
prices than would have occurred but 
for the shutdown. The amount 
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claimed in Healy’s complaint of © 


Apr. 12, 1973, was $384,945. By let- 
ter of August 2, 1973, the amount 


claimed was ceed to $574,694. 


At the hearing, Healy presented 
evidence on claim items. totalling 


. $898,394."* In its post-hearing brief, 


this amount was reduced to $886,- 
374, | we, 4 
During the pleading stage of the 


claim, the Government moved the 


Board to dismiss Healy’s complaint, 
asserting that. Healy’s remedy, if 
any, was for breach of contract. 


_ The Board denied the Government’s 
2 | Company, 
IBCA+944-12-71.81 LD. 854 (1974) 


motion 


(4-2 BCA par. 10,708, pointing out 
that it is the nature of the -claim 


under the changes clause and not 


the character of the Government’s 
defense that determines the Board’s 
jurisdiction. On the incomplete 
record. then before the Board, 
‘it could not be determined whether 
-a change had resulted from the 
_Government’s: actions or whether 
Healy’s costs were increased. The 
Board ordered a hearing to develop 


.. the record more fully. 


The Government, in its post- 
hearing brief, renewed its motion to 


- dismiss the complaint without ad- 

vancing any new arguments, The 
Board again denies the motion and 

will consider the claim on its merits. - 


_ 2 Appellant’s Exhibit A. 
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Healy’s theory of entitlement to 
an equitable adjustment under the 
changes clause is set forth on p. 15 . 
of its post-hearing brief: — 


The basis of appellant’s claim for a 
change order adjusting the compensation 
due Healy under the contract is the well- 
established principle that Government 
action disrupting agreed-on work sched- 
ules and planned sequences of Operations . 
constitutes a constructive change order 
calling for an equitable-adjustment under 
the changes clause. E.g., Thomas O. Con- 
nor & Co., ASBCA-15128, 71-2 BCA { 8926 
(1971) ; I. K. Const. Enterprises, Inc., 


ASBCA-10987, 67-1 BOA {6271 (1967) ; 


Paul J. Vagnoni, ASBCA-11329, 67-1 
{ 6349. (1967). Here, the contractually re- 
quired Construction Program approved 
by the Government constitutes.an. agreed 


on method of contract performance, at 
least. with. respect to the scale: of appel- 
- lant’s operations, and the Government's 
‘failure to reserve or request funds sufli- 


cient to enable appellant to perform at 


the agreed-on scale necessarily constitutes 


a change in the contract within the prin- 
ciples established by the foregoing cases, 
[Italics in original.] 

[1] The doctrine of constructive 
change based on Government action 
disrupting agreed-on work sched- 
ules is indeed well established, as 
appellant: asserts. The application 


of such doctrine to the facts in this - 


case, however, is not readily -appar- 
ent. The first part of Healy’s allega- 
tion, that the Government failed to 
reserve funds sufficient to enable 
Healy to perform at the agreed-on 


scale, finds no support in the record. 


To the contrary, as indicated above, 


‘the record shows that the reserva- 
-tion of funds was, at all times prior 


to and during the shutdown, in ex- 
cess of ane scheduled earnings in 
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_ Healy’s | _ approved construction 
_ program.” 


On the record, the Board i is com- 


| pelled to find that there was no fail- 


ure on the part of the Government 
to provide funds sufficient to permit, 
Healy to perform in accordance 
with its | approved: construction 
program. 


Although the eventual hind res- 
| 1972 
amounted to $5,800,000 and was sub-. 


ervation for fiscal year 

tantially greater than the $4,887,000 
_ of earnings called for in Healy’s ap- 

proved construction program, the 
information furnished to Healy at 
the beginning of the fiscal year did 
not provide Healy with any basis 
for expecting that its scheduled con- 
struction would be adequately 
funded. Since the ‘second part of 
Healy’s allegation is that the Gov- 
ernment’s failure to request suffi- 


clent funds disrupted the agreed-on 


schedule and constituted a construc- 
tive change, the events which took 
place will be examined in the light 
| of the information available to 


Healy at. the time, in order to deter- 
mine whether such change actually 


occurred. 


- Healy’s first. knowledge of a , prob- 


lem with funding came in the fund 
reservation letter of July 9, 1971, 
which. stated that only $1,800,000 


had been included in the budget re- 


quest for fiscal year 1972. In addi- 
tion to protesting to the COAR that 
. additional funds would be needed, 
_ Healy. held a conference and ex- 
changed aii casemnaa with ‘the 


20 Governinent’s Bxhibite No. 26 and No. 27, 
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Commissioner of Reclamation re-_ 
garding the possibility of obtaining 
additional funds for the contract. | 
The Commissioner expressed the 

view that prospects for additional 


funds from a supplemental appro- — 
priation were very slight and pre- _ 
dicted (erroneously, as it turned — 
- out) that even if a supplemental ap- 


propriation were passed, funds from _ 
it would not become available until - 
late in the spring of 1972, which | 


would be of little benefit in avoid- 


ing a shutdown.”* 

Upon learning of the Fania 
problem, a management team of the. 
Healy company, consisting of the 
president, two vice presidents and 
a third vice president who was also 


the chief engineer, considered the 


possible courses of action available 
to the company (Tr. 1, 180-140). 
Healy’s then president, now chair- 
man of the board of directors, test:i- 
fied that the first course of action 
considered was for Healy to finance 
the job itself and go forward with 
the construction. This course of ac- 
tion involved so much money that 
Healy was not able to assume the 
financial burden and this areas 


was rejected. 


The second course of action con- 


_ sidered was to slow down the tun- 
nheling machine from the 24-hour- 


per-day, three-shift operation 


which Healy had undertaken to one 


or two shifts per day and take the 


‘reservation of. $1,800,000 over 12 © 


months with an income of $150,000 


per month. The mana gement team 


*1 Exhibit No. 8. 
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decided that such a low monthly 


income would result in a loss and it 
re] jected this second possibility.?? 


The third possibility, the one_ 


chosen, was to proceed as far as 
possible and then stop wlien the 
funds were exhausted. No other 
course of action was considered 
reasonable by the manag ement (" Tr. 
4, 137). | 


“The decision to goas far as pos- | 


sible and then stop was not’a, deci- 
sion on the part of Healy to do any- 
thing different. Since Healy de- 


cided not to reduce its around-the- 


clock operation of three shifts per 


_ day to one or two shifts per day, the 
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Y manner in which Healy proceeded | 


after learning of the funding situia- 
tion was exactly the same as it was 
before. — a 
The pace of construction followed 
by Healy in the months prior to the 
shutdown of the tunneling opera- | 


- tion on Sept. 225, 1971, is shown by 
_ the following chart derived from _ 


THealy’s approved construction pro- 
gram (Appeal File Exhibit No. 3) 
and from Government Exhibit No. 
26. The funds available. and the © 
scheduled and actual earnings are 
shown in thousands of dollars and | 
are 2 endl of month figures : 





~ 1971 


_ Wiscal year 1972 





Apr. May . June . July Aug. ‘Sept. 
Funds: ea etleelges Seek $500 = $500 = $500 =$2, 300 $2,300 $2, 650 
Monthly earnings: / : | : ar rs 
- Scheduled_.-_.2-------- - 0. | 99 17 197 318 =. 611 
Acta) et eevee comes 128 14-208 613 708 796 
Accumulated earnings: « | | | | _— 
| Scheduled --_ -_-- tee ee | 0 99 116 818 631 1,242 — 
128 — 142 — 958. =1,6338 = 2, 362. 


Actual. __- eee aes 
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The chart of Healy’s progress. 
shows a continuing acceleration of 


the pace of construction after Healy 


learned that the initial budget re- 


quest was inadequate to fund the 
- approved construction program. 
Given the knowledge available to 
Healy at the beginning of the fiscal 


year, that the initial budget request 


was inadequate and that a supple- 
mental appropriation was unlikely, 
- Healy’s continuing acceleration 
could only be calculated to advance 
the date of the predictable exhaus- 
tion of funds and to lengthen the 


t 


22 Tr, 1, 187-138. 


resulting don It is for the 


-costs of the shutdown beginning on 


Sept. 22; 1971, that. Healy now seeks ~ 
-an equitable adjustment, despite the 
‘fact that the total fund reservation 
of $2,300,000 available on that date 
was sufficient to pay for the sched- 


uled earnings in Healy’s approved _ 
; construction. program until the 


fourth week in Dec. 1971.2% 
Healy’s theory of entitlement to 
an equitable adjustment for a Gov-— 
-ernment-caused change places it in — 


8 Government Exhibits No. 26 and No. 27. 


The total reservation of funds was increased 


from $2,300, 000 to $2,650,000 on Sept. 24. 
1971. ° 


Ws] .. ° 3. APPEAL’ OF S. A. HEALY “COMPANY 
‘March 31, 1976 


the anomalous position of insisting 
that the Gevernment should be 
bound by the approved construction 
- program in all aspects of fund res- 


ervations and requests although | 


Healy did not follow its. own ap- 
proved program at any time prior 
to the shutdown. 


Accordingly, the Board fi ends eine | 


| the cause of the exhaustion of funds 
on Sept. 22, 1971, was Healy’s deci- 


sion to begin Senet rachion a month 


earlier than the date it. proposed in 
its construction program. and to 
pursue a program of continuing ac- 
celeration in the face of knowledge 


_ that the initial budget request was — 


inadequate. Under Healy’s theory 


that the ‘approved construction 


program was controlling, its entitle- 
ment to an equitable adjustment 
under the changes clause could. be- 
gin only when the Government ac- 
tion caused a change in the ap- 
proved construction: program or 


- when the funds actually reserved 


proved to be inadequate to pay for ‘and that it: was error for-the Court of 


the scheduled earnings. The Board 
further finds that neither of. these 
events occurred. | 

‘We do not. construe the. Govern- 
ment’s approval of the 9 months’ 


— acceleration of the completion date 
in Healy’ s construction program as 
giving: Healy. the right to accelerate | 


even ‘further with ‘the expectation 
that the Government must. provide 
funds for the additional accelera- 


tion or suffer the consequences. 
Healy cites-no authority for its as- 


sumed right to proceed ahead . of 


schedule and to require the Govern- ; 
ment to assist in such action. A ease | 


jnvolving a construction contrac- 


‘ 
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tor’s claim that the Government was. 


‘required to assist it in-early comple- . 


tion was decided by the Supreme — 
Court more than 30 years ago. In 
United States v. Blair, et ve B21 
U.S. 730 (1944), the iconsthuction 
contractor, Blair, notified the Gov- 

ernment that it planned to.complete 
construction i in 314 days rather than 
the 420 days required: by the con- 
tract. The Government did not re- 
quire accelerated performance from 
another contractor on. the project - 
and Blair was unable to finish early 
as planned, but did finish within the — 
time required. The Court of Claims 
found that Blair was unreasonably 
delayed for 314 months and allowed 
damages for the costs of the delay. 
On certiorari, the Supreme Court _ 
stated on page 733: | | 


We are of the opinion, however, that 
nothing in the Government eouseeaction 


contract used in this case imposed an ob- 
" ligation or duty on the Government to 


aid respondent. in completing his coutract 
prior to the stipulated completion date 


Claims to award damages to respondent — 


based upon a breach of this non-existent | 


obligation. 


At page 7 34, the court et 
Respondent had the undoubted right to 


finish his construction work. in less, time 
_ than the stipulated 420 days, but.he could 


not be forced to do so under the terms of 
the contract. To hold. that he can exact 
damages from the Government for failing 
to cooperate fully in changing: the con- 
tract by shortening: the time provisions — 
would be to imply a grossly unequal ob- 
ligation. We cannot sanction such liabil- 
ity without more explicit language in the 
contract. (Citations omitted.) — 


The form of the Government con-- 
struction contract has changed in 
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the intervening years since Blair, 
but.the principle remains the same. 
The present contract contains no 
language, explicit or otherwise, 
‘which binds the Government to re- 
‘serve or request funds for an accel- 
eration beyond the approved con- 


struction program. In fact, even 


with respect, to the contractor’s ap- 
proved construction program, Para- 


eraph 15, Construction Program, 


provides that the contractor’s esti- 
mate of earnings by months shall 


“not obligate the Government to pro-. 


vide funds in any manner other 
than as provided in the paragraph 
entitled “Funds Available for Earn- 
ings.” Paragraph 11, the funds 
available paragraph, in turn, states 
that the Government has no obliga- 
tion to provide funds in addition to 
those reserved in writing ** and fur- 
ther cautions the contractor that 
“prosecution of the work at a rate 


that will exhaust the funds reserved . 


before the end of the fiscal year will 
be at his own risk. 

In a recently decided case, C. H. 
—Leavell and Company v. United 
States, Ct. Cl. No. 91-74, decided 
Jan. 28, 1976, the Court of Claims 


explored the relationship between 


the funds available clause and the 
suspension of work -clause in a 
Corps of Engineers contract. The 
Court allowed an equitable adjust- 


24 Winston Bros. Co. v. United States, 131 
Ct. Cl. 245 (1955) holds that allocation of 
appropriated funds to a particular contract 
must be on a rational and nondiscriminatory 
basis. There is no allegation in the present 
ease that reservation of the appropriated 
funds was in any way improper. Healy’s com- 
plaint is merely that the funds requested of 


Congress were inadequate to sustain its ap- 


proved construction program. 


I 
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ment for a suspension of work 


which resulted from an exhaustion . 


of funds that occurred while 
Leavell was proceeding in accord- 
ance with a Government-approved 


construction program. The basis for 


the decision was the failure of the 
contract to allocate all risk of a 
funding shortage to the contractor. | 
In so holding, however, the Court 
pointed out that the funds available 
clause used by the Bureau of Rec- 


lamation in the present case con- — 


stituted such an allocation of risk. 
to the contractor and raised a “red 
flag” to every prospective bidder. 


The Court further stated that the 


suspension of work clause used: by 


the Bureau of Reclamation specif- 


ically excluded from its reach any © 
adjustment excluded 
under any other provision of the 
contract.” 


- Conclusion 


In accordance with the rationale 
of the Zeavell decision, therefore, © 


. the Board finds that Healy is not 


entitled to an equitable adjustment 
under the suspension of work 
clause. The Board further finds, 


pursuant to the Blair case, supra, 


that Healy had no right under the 
contract to require the Government 
to furnish additional funds to sus- 


tain an acceleration beyond the ap- 


proved acceleration: of 9 months i In 


2 The Court of Claims noted in its: discus- 
sion that the interaction between funds avail- 


able and suspension of work. clauses other 


than in the Leavell case seems to have arisen 
only before this Board in Granite Construction’ 
Co., IBCA—-947-1-72 (Nov. 13, 1972), 72-2 
BCA par. 9,762, 79 I.D. 644, and in the present 
Healy case. The clauses herein are set forth in 
Appendix A. . 


118] : APPEAL OF §. A. HEALY COMPANY | 
, 7 March 31, 1976 i 


Healy’s construction program. Since | 


the funds reserved for earnings 


were, at all times during the period 


in question, in excess of the accumu- 


lated earnings scheduled in Healy’s’ 
“approved program, we are not. 


called upon to decide whether the 
Government action with respect to 


funding would. have constituted Q 
change if an exhaustion of funds © 


had occurred while Healy. was pro- 
ceeding in accordance with the ap- 
- proved construction program. 

- Healy’s claim for an equitable 
adjustment under the 
clause is denied. 


G. Herpert Pack woop, 
Administrative Judge. 


WE CONCUR: 


- Spencer T. Nissen, 
Administrative Judge. 


Wauiram F. McGraw, : 
Chief Administrative Judge. 


_ APPENDIX A 


GENERAL PROVISIONS (Standard 
- Form 23-A, June 1964 Edition) : 
a. Clause No. §.—Clause No. 3, entitled 
“Changes,” is deleted from Standard 
Form 
substituted therefor : 

3. CHANGES 

(a) The Contracting Officer may, at 
any time, without notice to the sureties, 


by -written order designated or indicated — 


to be a change order, make any change in 
the work within the general scope of the 
contract, including but not limited to 
changes ;. 

(i) in the specifications Gneluatas 
drawings and designs) ; 
_ (ii) in. the method or manner of per- 
formance of the work ; 


changes — 


23-A and the following clause is 
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(iii) in the Government—furnished fa- 
cilities, equipment, materials, services, or 
site; or 

(iv) directing acceleration 1 in the per- 
formance of the work. | 

(b) Any other written order or an oral: 
order (which terms as used in this para- 


graph (b) shall include diréction, instruc- 


tion, interpretation, or determination) — 
from the Contracting Officer, which 


causes any such change, shall be treated 


as a change order under this clause, pro- 


‘vided that the Contractor gives the Con- 


tracting Officer written notice stating the 
date, circumstances, and source of the or- 
der and that the Contractor regards the - 
order as a change order. : | 

(ec) Except as herein provided, no or- 
der, statement, or conduct of the Con- 
tracting Officer shall. be treated as a 
change under this clause or entitle the 
Contractor to an equitable pees 
hereunder. 

(d) If any chamee under this clause . 
causes an increase or decrease in the Con- 
tractor’s cost of, or the time required for, 
the performance of any part of the work 
under this contract, whether or not 
changed by any order, an equitable ad- 
justment shall be made and the contract 
modified. in writing accordingly: Pro- 
vided, however, That except for claims 


based. on. defective specifications, no 
Claim for any change under (b.) above 
Shall be allowed for any costs incurred 
more than 20 days before the Contractor 


gives written notice as therein required : 


And provided further, That in the case 


of defective specifications for which the 


government is responsible, the equitable 


adjustment. shall include any increased | 
cost teasonably incurred by the Contrac- . 
tor in attempting to comply with such | 
defective specifications. 

(e) If the Contractor intends to assert 
a claim for an equitable adjustment un- 
der this clause, he must, within 30 days 
after receipt of a written change order 
under (a) above or the furnishing of a 


written notice under (b) above, submit 


to the Contracting Officer a written state- 
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monetary extent of such claim, unless this 
period is extended by the Government. 
The statement of claim hereunder may 
be included in the notice under (b) above. 
(f) No claim by the Contractor for an 


equitable adjustment hereunder shall be 


allowed if asserted after final payne 
under this contract. 


* ae x se ste 


Clause No. AA, The following Gitte. 
_4A, entitled “Suspension . of Work” is. 


hereby added to Standard Form 23-A: 
4A. SUSPENSION OF WORK 


(a) The Contracting Officer may order 
the Contractor in writing to suspend, de- 
lay, or interrupt: all or any part of the 


work for such period of time as he may ~ 


determine to be ‘appropriate for the con- 
veni ence of the Government. . 
~ (b) If the performance of all or any 


part of the work is, for an unreasonable - 


period of time, suspended, delayed, or in- 
terrupted by an act of the Contracting 


Officer in the‘ administration of this con- . 


tract, or by his failure to act within the 
time specified ‘in this contract (or if no 
time is “specified, - within a reasonable 


time), an adjustment shall be made for 


any increase in the cost of performance 
of this ‘contract (excluding profit) neces- 
sarily” caused by such..unréasonable sus- 
pension, delay, or interruption and the 
contract modified in writing accordingly. 


However, no adjustment shall be made | 


‘under this Glause’for any suspension, de- 


_ lay, or interruption to the extent (1) that. 


performance would have been ‘$0 sus- 
‘pended, delayed, or interrupted by any 
other: cause, including the fault or neg- 
ligence of the Contractor or (2) for which 
an equitable adjastment is provided for or 
excluded: under any other provision. of 
this contract. 

(e}) No claim: under this anaes shall 
be allowed (1) for. any costs incurred 


more than 20 days: before the Contractor > 


‘shall have notified the Contracting Offi- 


eer in writing of the act or failure to act 


involved (but this requirement shall not 
apply as to a claim resulting from a sus- 
pension order), and (2) unless the claim, 
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wt = a : ; ; " . 
in an amount stated, is asserted in writ- 


ing as soon as practicable after the ter- 


mination of such suspension, delay, or 
interruption, but not later than the date. 


of final.payment under the contract. 
Par. i 


11. FUNDS AVAILABLE FOR. BARN-. | 
INGS 


Pursuant to Section 12 of the paetania: | 
tion Project Act of 1939 (43 U.8.C., Sec. 
388), funds for earnings under this con- 
tract. will be made available as 8 provided 
‘in this paragraph. 

a. Under the contract to be entered into 


under these specifications, the liability of _ 


the United States is contingent on the 
necessary appropriations being made 
therefor by the Congress and an appro- 
priate reservation of funds’ thereunder. 
Further, the Government shall not be li- 
able for damages under this contract on 
account of delays in payments due to lack 
of funds. 

b. Funds for payment of earnings under 
this contract are. included in the budget 
for fiscal year 1971 which is now before 
the Congress and it is ‘anticipated that 
they will be included in the Appropria- 


tion Act of fiscal year 1971. Prior to the © 
effective date of the Appropriation Act, 
’ payment for earnings may be made from 
such funds as may be available by ap- 


propriations for interim periods by Con- 
gress within such Jimitations as may be 
imposed by Congress, The contractor will 
be advised of funds which are thus avail- 
able. After the Appr opriation Act is effec- 


tive, the contractor will be notified of the 


sums, if. any, reserved and available for 
payments under this contract for the 
fiscal. year 1871. During this period be- 


tween the end-of fiscal'year 1970 and the 
effective date of the Appropriation. Act 
for fiscal. year 1971, the provisions of 


Subparagraph e. regarding the giving of 
notices by the contractor and the Govern- 


| ment as to exhaustion of funds ‘shall not - 


@. It at any time the ‘eunacting officer 


- finds that the balance of reserved funds 
is in excess of the estimated amount re-. 
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nasal to. ieee all upmipits due and to - 


become due the contractor because of 
work performed or to be performed prior 
to July 1, 1971, the right is reserved to 
reduce said reservation by the amount 
of. such excess. The contractor will be 
- notified in writing of any such reduction. 


d. If the rate of progress of the work 


is such that. the contracting officer finds 
that the balance of reserved funds is less 


than the estimated amount required to” 


meet all payments due and to become due 
because of work performed prior to July 
1, 1971, the Government may reserve ad- 
ditional funds..for payments under this 
contract if there are funds available for 
such purpose. The contractor will be noti- 
fied in writing of such additional reserva- 
tion. . aa 

Q. Should it: become dopavaat #6 the 
contractor that existing fund reserva- 


tions will be exhausted within the next 


30 days, the.contractor shall at that time 
give written notice thereof to the con- 


 tracting officer. If additional funds can — 


be made ayailable, the contracting officer 


may issue an additional fund reservation 


as provided ‘for in Subparagraph d. here- 


of. It is expressly understood, however, 


that the Government’ ‘has no obligation to 
provide funds in addition. to those re- 


served. in writing. ‘The contractor is also 


cautioned that the prosecution ‘of the 
work at a rate that will exhaust the 
funds reserved ‘before the end of the fis- 
cal year will be at his own risk. If addi- 
tional funds cannot be made available, 
the contracting officer will give written 
notice thereof ‘to the contractor. If at any 
time funds are being made available by 
appropriations ‘for interim periods prior 


to the enactment of an Appropriation | 


_ Act, the contractor will be so advised in 
writing in ‘which case the other notice 
requirements of this subparagraph will 
not apply. 

If the contractor so eiecw: he may con- 
tinue work under the conditions and re- 
- strictions of the specifictions after funds 
have been exhausted, so long as there are 
funds for inspection and supervision, con- 


cerning whieh hie will: be notified in. writ-. 
ing. No payment will be made for any 
work done after funds have been ex- 
hausted unless and until sufficient addi- 
tional funds have been provided by the 
Congress. 


The amount so reserved shall be subject 
to decrease or increase in a manner 
similar to that provided in Subpara- | 


graphs c. and d. hereof. However, if the 


contractor so elects, the work may be 
suspended when the available funds have 


been exhausted. Should work be thus 


suspended, additional time for comiple- 
tion will be allowed equal to the period 
during which the work is pee any SO 
suspended. 


f. The procedure above described 1 in this 


paragraph shall be repeated .as often as 


necessary on. account of exhaustion of 


available funds.‘and the necessity of 


awaiting the: appropriation of additional 
funds by Congress. 


‘g. Should Congress fail to provide the . 


. @xpected . additional - funds during » its 


regular session, the contract may, at the 
option of the contractor, by ‘written 
notice, be terminated and considered to 
be completed without prejudice to him or 
liability to the Government at any. time . 


Subsequent to 30 days after payments are 


discontinued, or. subsequent to 30 days 
after passage of the Act.-which would 
ordinarily carry an appropriation for con- 


tinuing the work, or after adjournment ~ 


of the: Congress which failed to make the 
necessary appropriations. 


15. CONSTRUCTION PROGRAM 


_ Within. forty-five (45) calendar cass 
after date of receipt of notice of award 


_of contract, the contractor shall submit 


to the authorized representative of the 
contracting officer for approval a com-_ 
plete and practicable construction pro- 


gram. The construction program shall . 


show in detail his proposed program of. 


operations and shall provide for orderly. 


When funds again become 
available, the contractor will be notified 
‘in writing as to the amount thereof re-: 
served for payments under this contract. — 


| ~~ 7 


performance of ‘the work. Pending ap- 


proval of his program the contractor shall. 


proceed with the work in accordance 
with these specifications and his proposed 
- construction program. | 

_ The eonstruction program shall be in 


- such form and detail as to show the 


following : 

a. Sequence of operations. 

b. The dates for commencing and com- 
pleting the work on the several control- 


ling features of the project. (Including 


erection of construction plant and each 
item or group of like items involving 
placement of concrete, if applicable. ) 

e. The.dates of issuance of orders for 
procurement of eontractor-furnished ma- 
terials and equipment and their de- 
livery and installation dates. 

ad. The dates on which eontractor-pre- 
pared drawings will be submitted for ap- 


' proval (including all shop drawings as © 


required in. these specifications). 
‘The construction program shall be in 


suitable form and show the percentage 


of work for each line item scheduled for 
completion each month, and shall in- 
elude the contractor’s estimate of earn- 
ings by months. 3 
mate of earnings by months shall not 
obligate the Government to provide funds 
in any manner other than as provided in 
the paragraph of these specifications en- 
titled “Funds Available for Harnings.” 
An origina] or translucent reproducible 
and three blackline prints. of each con- 
struction program and each revised pro- 
_ gram shall be submitted. Originals or re- 


 producibles shall be of such quality as to 


permit clear, sharp, legible prints to be 
made by direct-contact methods. 

The contractor shall enter on the pro- 
sram the actual progress at the end of 
each progress payment period or at such 
other intervals as directed by the con- 
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tracting officer, and shall submit two such 
marked prints of the program to the con- 
tracting officer’s authorized representa- - 
tive. 

Timely submittal of the construction 
program and timely revisions thereto 
are important. The Government must . 
have the information contained in the 
construction program for such purposes — 
as scheduling the preparation of addi- 
tional drawings required for construc- . 


‘tion purposes, delivery of Government- 


furnished materials and equipment, 


_ scheduling services of inspectors and sur- 


vey crews. Accordingly, the contractor 
will be assessed as fixed, agreed and liqui- 
dated dainages the sum of twenty dol- 
lars. ($20) per day for each calendar 
day’s delay the contractor’s original con- 
struction program is late. Further, 


should the contracting officer notify the 
_ contractor in writing that a revision of 


the construction program is required 


_ then liquidated damages in the amount of. 


twenty dollars ($20) per day will be as- 
sessed for each calendar day beyond 
thirty (80) calendar days, after receipt — 
of such notification, that the contractor 


fails to submit the required revision. 


_ If the contractor elects to program. the 
work by the Critical. Path Method 
(CPM), or by a similar type of net- 
work analysis ‘system, he shall. submit 
such program in lieu of the program spec- 
ified above including all information re- 


-quired above. The contractor shall submit 


translucent reproducibles of the network 
diagram and of print-out or computation 
sheets for such construction program. Re- 
producibles shall be of such quality as to 


permit elear, sharp, legible prints to be 


made .by direct-contact methods. If. re- 
quested, the contractor shall also furnish 


a printout of the computer data. 
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FINAL DECISION OF THE SOLICI- 


TOR IN THE MATTER OF THE 


ELIGIBILITY OF MR. JAMES R. 
KYPER TO REPRESENT EAST- 


ERN ASSOCIATED | COAL CORP. — 
AND AFFINITY MINING COM-- 
| PANY BEFORE THE DEPART. 


MENT OF THE INTERIOR* 


Practice Before’ The 
Persons Qualified To Practice © 


An individual not otherwise entitled to 

practice before the Department who is a 

full-time employee of two affiliated cor- _ 
porations may represent the corporations. 


before the Department on the basis of the 


regulation (predicated upon statutory 
authority), which provides that an officer 
or a full-time employee of a corporation 
is qualified to practice before’ the: De- 
partment on behalf of. the corporation _ 


' Statement of Facts: 
with respect toa particular matter. atement of Facts: 


7 Federal Coal Mine Health and: Safety 
Act of 1969: Hearings: Powers of Ad- 


ministrative Law J udges . 


Where an individual complied with the 
“self-certification” requirements . of the 
regulations, actions by an. Administrative 


Law. Judge in determining that an indi- 
vidual was ineligible to practice before: 


Department and. by the Board of Mine 
. Operations Appeals to continue further 


consideration of the appeal pending a de-.: 


cision on the issue by the Solicitor, were 
“unauthorized since the denial of an in- 
dividual’s right to practice before the De- 
partment in. these circumstances consti- 
tuted a disciplinary © action. which is 
within the sole authority of the Solicitor 
to adjudicate; therefore, the Matter 
- should have been referred to the Solicitor 


*Not in Chronological Order’ 


Department: 


at the outset and the appeal should not 
have been delayed without the: ‘express 


approval of the Solicitor. 


| M-36883 
a February 1976 
OPINION BY —§ DEPUTY 
SOLICITOR LINDGREN 


OFFICE OF THE SOLLICI- 
TOR 


TO: SOLICITOR. 
Supsect: Frvan Decision oF THE - 


Soxicrror In THE Marrer oF THE 
, Euiemsmiry or Mr. James R.. 
Kyrer to Represent Eastern 
AssocraTeED Coan CorPORATION | 
ann Arriniry Minne CoMPANY | 
| ‘Berore THE DEPARTMENT OF THE 
In Terror. » 


This matter was first formally re- 
ferred to the Solicitor by memoran-_ 
dum dated Oct. 21, 1975, from the — 
Chief Administrative J udge, Board 
of Mine Operations Appeals, and a 
Memorandum Opinion Order issued 


the same date by the Board (IBMA. - 


ri 6-43) , for determination by the 
Solicitor pursuant to 43 CFR, 
Part I of the eligibility of Mr. 
James R. Kyper to practice before 


the Department of the Interior. 


The files forwarded to the Solici- _ 


tor by the Chief. Administrative 


Judge indicate that three Applica- 
tions for Review under section 105 . 
(a) of the Federal Coal Mine 
Health and Safety Act of 1969 were 
received by the Department from 
Eastern Associated- Coal Corpora- 
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tion and docketed by the Chief Ad- 


ministrative Law Judge on May 13, 
1975.1 The three Applications for 
Review were executed by “James R. 
~ Kyper, 
Associated Coal Corporation, 1728 
Koppers ..Building, Pittsburgh, 
‘Pennsylvania’ 15219,” The Office of 
the Solicitor (Division of .Mine 
Health and Safety), the attorney 
for the United Mine Workers of 
America, and Mr. Kyper were duly 
notified of recipt and docketing. 
The three referenced . Eastern 
cases, and one additional related 
‘involving Affinity Mining 
Company,” were assigned to Ad- 
ministrative Law Judge Franklin 
_ Wk. Michaels. Thereafter, on June 6, 
- 1975, Mr. Michaels issued a “Motice 
- of Hearing and Order for Prehear- 
ing Discovery.” As a footnote to the 
June 6 Order, Mr. Michaels noted 
that each of the four Applications 


for Review had been signed by Mr. 


 Kyper and directed that unless a 
“full showing” was made that Mr. 
Kyper was qualified to represent 
two separate companies before the 
_ Department under the provisions of 
43 CFR Part I, Mr. Kyper would 
“* * * be. barred from participa- 
tion in those proceedings.” On 
~ June 27, 1975, Mr. Michaels issued 


an “Order to. Show Cause” in the 


_ four referenced cases to the two ap- 

‘plicants: directing them to: “Show 
* * * why James R. Kyper should 
not be declared ineligible to appear 
on as behalf in these proceed- 


1 Docket Nos. HOPE 75~790, 75-791,. and- 


75-792. 
Pocket No. HOPE: 75-789. 
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ings.” The June 27 Order made ref- 
erence to a letter transmitted to Mr. 
Michaels on June 13, 1975, by Mr. 
Thomas E. Boettger, General Coun-. 
sel for Eastern Associated Coal — 
Corporation, apparently discussing. 
Mr. Kyper’s employment status.’ 


letter of June 13 an inadequate re- 
sponse to his June 6 Order. A copy 


of the June 18 letter was not in- 


cluded in the files forwarded to the 
Solicitor; however, in view of facts . 
later elicited, that omission is con-. 
sidered irrelevant to disposition of 
the issue before us. 

A hearing on the “Order to Show 
Cause” was conducted by Mr. 
Michaels on Aug. 1, 1975. Present 
were Mr. Boettger, and a repre-_ 
sentative of the Office of the Solici- 
tor (Division of Mine Health and © 
Safety). on behalf of the Mining 
Enforcement and Safety Adminis- 


tration. A transcript was made of. | 


that hearing? Portions of that 
transcript are relevant to resolution . 


of the single question presented, ié.e., 


the eligibility of Mr. Kyper to rep- 
resent both Eastern and Affinity be- | 
fore the Department. Pertinent 
statements and information set. 
forth therein which we accept as ac- 
curate in the absence of controvert- 


_ing allegations or evidence are set 


forth below. | . 

Thomas Boettger is, the General 
Counsel of the Eastern Association _ 
Coal Corporation, as well asthe Af- 


finity Mining Company, and Sterl- 


"8 References herein to a transcript (TR) 
are to the transeript of the August 1, 1975 
hearing. 


Mr. Michaels deemed Mr. Boettger’s. - : 
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THE ELIGIBILITY OF MR. JAMES R. KYPER TO REPRESENT EASTERN 
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ing Saiskaleas? Coal Guane the | 


latter two of which are. wholly 
owned subsidiaries of the former 
(TR-22). The three companies are 


all “coal mining companies” (TR-_ 


— 40), Incorporated under the laws of 
West Virginia, and separate cor- 
porate entities. Apparently the sole 
purpose for the creation of sepa- 


_ rate corporations in this instance is | 
to facilitate financing of their re- 
spective operations, and is not an 


uncommon arrangement in the coal 
_ mining industry.* Neither Affinity 
nor Sterling actually have em- 
ployees (TR-26) and all of the 


officers of Eastern are officers of Af- | 


finity and Sterling (TR-23). The 
three companies are the alter ego of 
each other (TR-23), and under the 
laws of West Virginia, Eastern 


would not be able to set itself - 


legally apart from Affinity or 
Sterling (TR-27). Further facts 


elicited indicate that Mr. Kyper 


works in excess of eight hours a 
day, 40 hours a week, for 12 months 
a year (TR-6) for Eastern and its 
‘two wholly owned 


authority flowing from Mr. Boett- 


ger to appear on ‘behalf of Eastern - 


and its two wholly owned subsid- 


jaries (TR-17) in mine health and 


safety matters before al] levels of 


_ 4Information informally provided by Mr. . 


 ‘Boettger to Moody R. Tidwell,. Associate So- 


licitor, General Law, auxin preparaon of. 


a decision. 


| subsidiaries | 
(TR-40). As such, Mr. Kyper has 


the Office of Hearings and cpee : 


of this Department (TR-16). 


In addition to the substantive 


matters set: forth hereinabove, Mr. _ 


Boettger made a continuing objec- . 
tion to the entire proceedings which 


will be discussed an more detail — 


below. The gist of Mr. Boettger’s | 


continuing objection was that. Mr. 


Michaels was without authority © 
under 43 CFR, Part I to raise the © 
issue of Mr. Kyper’s eligibility to. 
practice before the Department. 
(TR-8) in that only the Solicitor 
has the authority to raise and re- 
solve that issue. Mr. Michaels over- 
ruled Mr. il S obj ection 
(TR-8, 4). “oe 


Decision: 


“Tt is the decision of the Solicitor 
that in the circumstances presented, 
Mr. Kyper is eligible under the pro- | 


visions of 48 CFR 1.8(b) (3) (iii) 


to represent formally and‘ infor- 


| mally Eastern Associated Coal Cor- | 


poration and Affinity Mining Com- | 
pany before the a oe of the 


‘Interior. — 


The pertinent conalahans | 5 - 
predicated upon and. implement 
sec. 5 of the Act of July 4, 1884,-93 - 
Stat. 101, 48 U.S.C. 8 i464, (1970), 
which Act grants to the Secretary. 
of the Interior the authority, to pre- 
scribe regulations. governing the | 


Y ecognition and the exclusion of 


een attorneys, agents, or other | 


543 CFR, Part I. , 
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persons * * *”. representing claim-_ 
ants before the Department. ‘The — 
law states that in order to be recog- 


nized such representatives must 
show, among other things, that they 
“cH. + possess the necessary qualifi- 
cations to enable them to render 
such claimants valuable services, 
and otherwise competent to advise 


and assist such claimants * * *,” 


The Secretary may exclude recog- 
nition only after a hearing and 
upon a, finding that said attorney, 
agent, or other person is shown to 
be incompetent or disreputable, re- 


fuses to comply with said rules and | 


regulations, or intends to defraud, 
mislead, etc., the person whom he 
| purports to reprecent 

The Secretary has determined 
that, in general, any person falling 
within several extremely broad 


classifications may appear before. 
the Department unless prevented — 


from doing so by the provisions of 
18 U.S.C. §§ 208, 205, or 207 (1970), 
or unless axelided: by disciplinary 
action under 43 CFR 1.6.° 
Subparagraph 1.3( b) (3) (iii) of 


‘the regulations, indicates that any — 


individual who is not otherwise 


8 The provisions of sec. 1. 3(a) ‘Who aad 
Practicé” state: 


(a) Only those individuals who are ‘eligi- 
ble under the provisions of this section may | 


practice before the Department, * * *, 
— “¢p) Unless disqualified under the pro- 


visions of sec. 1.4 or by disciplinary action 


taken pursuant to sec. 1.6: 
ie * x RF  - * 
— “(3) An individual. who ig not otherwise 
entitled to practice before the Department 
may practice.in connection with a particular 
matter on his own behalf or on behalf of 
* * * (iii) a corporation, business trusts, 
or an association, if such individual is an 
officer or full-time employee * * *,” 
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authorized to practice before the 
Department may practice in con- 
nection with a particular matter on 
behalf of a corporation or business 
if such individual is an officer or 
full-time employee of the corpora- 
tion. It is this provision of the regu- 


lation which we are of the opinion’ 


allows Mr. Kyper to pr actice before 
the Department. 
The generally inderstobdl Saacapt : 
of “employee” is one who performs 
services for another and the latter 
has the right to control and direct 
the former with respect to the de- 
tails of performance and the re- 
sults to be accomplished. Blacks - 
Law Dictionary (4th Ed. 1957), 
“employee,” citing Young v. Demos, 
28 S.E. 2d 891, 893 (1944). The tra- 
ditional inderstinding of employ- 
ment presupposes a “loyalty” by the 
employee to an employer and ‘a 
strong belief that an individual 
cannot work full-time for more than . 
one employer, because his. respon-. 
sibility, or “loyalty,” to two or more 


diverse employers would become en- 


tangled, thereby rendering the in- 
dividual incapable of performing 
fully or adequately for either em- 
ployer. The theory is, of course, ren- 
dered inapplicable where the em- 
interests are mutual or 
where the employee would not other- 


wise be forced to decide between two 
divergent “loyalties.” This is espe- 
_ cially true where the duties include 


representation of two affiliated cor- 
porate employers who have a com- 
monality of interest, and one of the 
corporate employers having no em- — 


ployees. of its own uses, exclusively, 
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the services of employees of the 
other. In addition, the concept of 


“Joint employer” has been recog- - 


- nized by the courts in deciding is- 


sues relating to enforcement of spe- 


cific labor statutes. For example, the 
court held in NVZARB v. Sewell 
Smokeless Coal Corporation, 435 
F.2d 1270. (4th Cir. 1970), that un- 
der the National Labor Relations 


Act, defendant possessed and exer-— 


cised sufficient indicia of control 
over the employees of one of its op- 
erating contractors as to be treated 
as a “joint employer” of the employ- 
ees of the latter. While the concept 
_ of joint employer is limited and not 


necessarily controlling in this in- 


stance, we nevertheless take the po- 
- sition that the concept is valid and 
proper for consideration. __ 

_ The Secretary’s regulations gov- 
erning practice before the Depart- 


ment must be. liberally construed | 


and not applied in such a manner as 


- to unreasonably deny any claimant 


the right to be represented by the 
individual of his choosing in the ab- 
sence of a clear showing of a viola- 


tion of the criteria identified 1 in 43 


U.S.C. § 1464 (1970). 

Accordingly, for the purpose of 
resolving the issue of whether Mr. 
Kyper ae properly appear on be- 
half of both Eastern and Aifinity as 

a “full-time employee” it is my 
aaiuea that in the identified cir- 
cumstances, Mr. Kyper is a full- 


time employee of both Eastern and. 


_ Affinity and under 43 CFR, Part iP 
-may represent both corporations ie | 
fore the Department in his assigned — 


areas of responsibility. 
We are not dissuaded from this | 


opinion by the fact that Mr. Kyper 


represents both corporations in a 
relatively large number of “partic- 
ular matters.” The law obviously 
contemplates that “agents” and 
“other persons” may appear in a 


representative capacity before the — 


Department. It is not the intent of 
the regulations to limit that statu- 
tory right solely to persons other 
than attorneys who were “formally 


-admitted prior to Dec. 81, 1963.” 7 


Yet a restrictive reading of the reg- 
ulations, such as proposed by Mr. 


Michaels would lead to that very 
conclusion. To this we cannot ad- - 


here, and it is our decision, at least 
as to corporate representation, that 
the phrase “particular matter” is 
not self-limiting. As to Mr. Kyper, 
the.“particular matters” within his | 
area of responsibility are limited to 

representation of Eastern and Af- 
fmity in mine health and safety 
matters before the Office of Hear- 


ings and Appeals. Mr. Kyper does 


not purport to represent those cor- 
porations in all matters before the 
Department, as Mr. Boettger might, 


or in other particular matters. The 


Department. should not and cannot 
limit Mr. Kyper’s right to practice 
before the Office of Hearings and 


743 CFR 1.3(b) (1). 
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Appeals to one, or a very few, mine. 


health and safety matters, at least 


in response to any of the arguments | 


or positions expressed or apparent 
in the instant case. 

in passing upon this matter, it 
has come to our attention that pro- 


cedures utilized in the first instance 


by Mr. Michaels to challenge Mr. 
Kyper’s eligibility to practice be- 


fore the Department were improper. 


As indicated above, Mr. Michaels 
issued a “Show Cause” notice to the 
referenced corporations requiring 
the corporations to show why Mr. 


Michaels should permit them to be 
represented by Mr. Kyper. There- 


_ after, a hearing was held, Mr. 
Michaels decided that Mr. Kyper 


was ineligible to practice before the | 


Department, and the matter was ap- 


: pealed to the Board of Mine Over 


ations Appeals. 


--As discussed above, it is clear that. 


scomeye agents, and other persons 
may practice before the Depart- 


ment in a representational capacity. 
_ Subparagraph 1.3(b) of the regula- 


tions states that unless disqualified 
by violation of law or by disciplin- 


ary action pursuant to section 1.6 


thereof, persons so qualified there- 


under shall be permitted to practice | 


before the Department. Further, 


only the Solicitor may initiate pro- 
| ceedings leading to disciplinary aCe 


— tion. Since dis only result of any 
-successful challenge to the right of 


an. individual to practice before the © 


Department ‘is to deny to that per- 
‘son the right s so to Se only the 


£43 CIR 1. 6(b). 
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Solicitor may formally challenge. 


the right. The practice.of requiring 
‘Eastern and Affinity to “Show 


Cause” why they cannot be repre- 


sented by Mr. Kyper circumvents 


the authority of the Solicitor since 
Mr. Michaels’ decision, while ad- 
dressed to Eastern and Affinity, was — 
in reality the denial of Mr. Kyper’s 


right to practice before the Depart- 


ment under 43 CFR 1.8(b) (8) (1), 


and as such was a disciplinary ac- 


tion as perceived in sec. 1.6 thereof. 
The only course of action avail- 


able to any officer or employee of 
the Department to challenge the 


right and authority of any “at-— 
torney, agent, or other person” to 

appear formally or informally be- 
fore them is to address the issue to 
the Solicitor at the outset. In view 


of the “self-certification” provision 
of the regulation,® the only proper 


course of action open ‘to Mr. 


Michaels to challenge Mr. Kyper’s 


right to appear before him on be- 


~half of Eastern and Affinity, not-. 
withstanding cases to the contrary 


cited by Mr. Michaels, was to refer 
the matter to the Solicitor. Neither 
Mr. Michaels nor the Board of Mine 


Operations Appeals in continuing _ 


the referenced appeal of Eastern 


and Affinity pending this decision, 


acted within colorable authority of: 
law: nee 
Henceforth, challenges to the au- 
thority of an individual to practice 
before the Department under the 
provisions of 43 CFR, Part I, when 
the requirements of sec. 1.5 thereof - 


#43 CWR 15. 


437) 


have been met, ae be made con- 
currently with other ongoing ac- 
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tions, and those actions may not be | 


stayed or otherwise delayed by rea- 
son of a challenge of authority un- 
der this part in the absence of ex- 
press approval of the Solicitor. 
This constitutes a final decision 
of the Solicitor and may not be ap- 
-pealed further within the Depart- 
ment of the Interior. It should be 
noted that other questions and is- 


sues of law and fact were raised by. 


Mr. Michaels in his handling of the 


matter which have been considered, 


but, because they were not disposi- 
tive in any way of the principal is- 
‘sue, are accordingly not addressed 
herein. The files forwarded to the 
Solicitor in this matter are returned 


herewith. to the Chief Administra- 


. tive Judge, Board of Mine Opera- 
tions Appeals, for necessary action. 


Davm FE. LINDGREN, 
Deputy Soheitor. 
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‘Contract No. 14-09-0060-3002, 
reau of Mines. | 


~Bu- 


Motion to Strike Denied. , 


1. Contracts: Disputes and Remedies: 
Termination for Default: Generally— 
Rules of Practice: Appeals: Dismis- 
sal—Rules of Practice: 
- Failure to Appeal—Rules of Practice: 
pbs Motions 


Appeals: 


‘age assessment for, tnter 
_ ereased cost of completing the work, ‘the 


tion, the Board denied a 


Where a construction contractor ‘failed 
to appeal from a notice of termination 


for default which included findings that 
the contractor’s delay in performing the | 


work was not due to excusable causes, 
but did file a timely appeal from a dam- 
atia, the in- 


Board denied the Government's motion to 


strike paragraphs of the complaint al- 


leging that the contractor’s delay was 
due to excusable causes and that the 
termination for: default was improper — 
since’ under the so-called Fulford doc-' 


_trine, which has been held equally appli- 


cable to construction contracts, an appeal 
from a damage or excess cost assessment 


_ following a-termination for default al- 


lows ithe . contractor to contest the pro- 


-priety of the einen: 


2. iiatracia: Disputes and Reiediea: 
Termination for Default: - Generally — z 
Contracts: Performance or Default: 


Release ‘and Settlement—Rules of 
Practice: Appeals: Dismissal—Rules 


of Practice: Appeals: Motions 


Where certain paragraphs of a complaint 
filed ‘by a construction contractor in an 
appeal from.a damage assessment fol- 
lowing a termination for default raised 
issues as to the propriety of the termina- 
Government 
motion to strike those paragraphs based _ 
on contentions that the contractor had — 
agreed that delay in completion of the 
work was not excusable and that the - 
conitractor’s agreement to a revised date 
for completion of the work precluded it 
from raising issues as to the excusability . 


of delays occurring prior to the agree °' 


meut, since it is well settled that accord 
and satisfaction is an affirmative defense | 
which must be pleaded and proved and 
that allegations of accord and satisfac- 


tion raise factual issues as to the intent - — 


of the parties at the time of. the aeeee 


; accord. 
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Johnson, Joseph M. Oliver, Jv., Attor- 


neys at Law, Jones, Day, Reavis & 
Pogue, Washington, D.C., for the ap- 
pellant; Mr. Thomas A. Garrity, Jr., 


Department. Counsel, Amarillo, Texas, 
_ for the Government. | 


OPINION BY ADMINISTRA- 
TIVE JUDGE NISSEN 


INTERIOR BOARD OF 
- OONTRACT. APPEALS 


By motion appended to the Gov- 
- ernment’s answer, dated Dec. 18, 
1975, Department counsel seeks an 
order striking from the complaint 
filed by appellant, paragraphs 6, 7, 
8, 17 through 64, 73, 75, 79, 80, 81 
| (a), 81(b) and 82(a) upon the 


' ground that the allegations in these _ 


paragraphs constitute an attempt 
to appeal from the contracting of- 


 ficer’s decision, dated Apr. 12, 1972, 


which terminated the contract for 


es, default. The motion recites that the 
timeliness of an appeal is solely a 


question of law and asserts that this 


Board lacks jurisdiction of such 


‘disputes. Appellant * vigorously 
contests this position alleging that 
disposition of the motion is con- 
trolled by the so- peated “Fulford” 
doctrine. 

' The contract, awarded on Oct. 18, 
. 1968,? asa result of two- -step formal 


1 The award was to Aireo/BOC Cryogenie 
Plants Corporation. The contractor has un- 
dergone a number of name changes and will 
be referred to herein as appellant. | | 

2 Although a letter, notification of award, 
_ forwarding the contractor’s copy of the con- 


; tract, is dated Oct. 18, 1968, the. contract . 


- pears the date “9/18/68. ” 


DEPARTMENT OF THE INTERIOR 
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advertising, required appellant to 


completely design, fabricate, fur- 
nish, install, and performance test ~~ 


(1) a conservation helium enrich- 
ing unit, identified as Item 1A, (2) _ 


a helium purification unit, identified 


as Item 1B, and (3) a crude helium 
separation unit identified as Item 


eee Work was to be completed with- | 
in 570 calendar days after receipt of — 


notice to proceed. Notice to proceed 


was issued and receipt thereof ac- 
- knowledged by the appellant on 


Nov. 4, 1968, thereby ‘establishing 
May 28, 1970, as the date for com- — 
pletion of the work. The contract 
includes Standard Form 23—A > 


(June 1964 Edition) with amend- 


ments to reflect the November 1967, 
revisions to Changes and Differing 
Site Conditions clauses and to in- 
clude Clause 35, Suspension of 


Work. The contract provides for 
liquidated damages at the rate of 
_ $200 for each calendar day of delay — 
In completion of the work. 7 


The folldwing findings are based 
upon the present record and are, of 
course, subject to modification based 


upon the record after all the evi- 


dence has been received. 
The record reflects ae appellant 


experienced a number of difficulties 


in contract performance. However, 


it suffices to say for present pur- 
poses that the completion date was. 


not met, that the contract was ter- 


minated for default under Clause 5 
of the General Provisions by a no- 
tice, dated May 14, 1971, receipt of 


which was acknowledged by appel- 


lant on May 20, 1971, that the con- 


tract . was. reinstated on. J une 15, 
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1971, thata eohed completion date 


of Apr. 11, 1972, was agreed upon 
by ihe parties on Aug. 2, 1971, that 
this date was also not met and that 
the contract was again terminated 
for default under date of Apr. 12, 
1972. Like the prior, rescinded ter- 
mination,* the termination notice 
included an express finding that the 
default was not due to excusable 
causes. Appellant did not appeal the 
termination. 

By telegram, dated ‘Sept. 21, 197 1, 


appellant was informed that the: 
_. purification unit (Item 1B) as 
constructed did not conform to 
Specifications and was rejected. 


Appellant. was directed to remove 


‘and replace the unit pursuant to 


Article .10(b) of the General Pro- 


visions. Appellant did not comply 


with this directive. - 


A cost-type contract for the com- — 


pletion of the work was awarded to 


the M. W. Kellog Company on 


J uly 21, 1972. Kellog was ap- 
parently unable to offer firm assur- 


ances vose comeciing deficiencies in 


3 The contracting officer's letter of J une 15, 


1971, is as follows: 
“Based upon the submissions and oral 


commitments to complete the work under - 


Contract 14—09-0060-3002, I hereby. rescind 
my notice dated May 14, 1971, which. termi- 


nated Airco/BOC’s right to proceed with the | 


- work, Aireo/BOC shall proceed with comple- 
tion of the work in aceordance with the 
_ eontract.’’ 

The termination notice of May 14, 1971, 
included the following : 

. “Aireo/BOC has failed to pettonm in ac- 
cordance with the terms of the contract. The 
failure did not result from wunforeséeable 
causes beyond the control and without the 


fault or negligence of Airco/BOC and its 


suppliers. The Contracting Officer has. de- 
termined that the failure to perorm is not 
excusable.” 


the purification ‘unit (Item TB) | 
would result in performance in ac-_ 
cordance with contract require- — 
ments and in view of the substantial 
cost recommended that work to cor- 
rect the deficiencies not be under- 
taken. This. recommendation was 
accepted by the Bureau. Since it 
was: estimated that a new purifica- 
tion unit would cost approximately 
$1 million and that installation of 
the unit and modification of exist- 


ing facilities to. accommodate it 


would also cost $1 million, replace. 


ment ofthe purification unit has not | 


been accomplished. By letter, dated — 
Mar. 12, 1975, appellant was in- 


formed that the contract price was 
reduced, pursuant to the guarantee 


clause, by the amount ($842;950) 
allocated to Item 1B in a cost break- 
down submitted by appellant sub- 
sequent to the award. | 
Contract work, to the extent ac- 
complished, was completed on Aug. 
8, 1974. Payments to M. W. Kellog, 
subcontractors and other third par- 
ties total $967,799.75. Increased — 
costs, apparently inspection and 


other unidentified operating costs | 


incurred by the Bureau, have been 


computed at $124,067.02. Liquidat- 


ed damages computed from May 29, 
1970, to and including Aug. 8, 1974 
(1,533 days) at $200 per day total 
$306,600. The contracting officer’s 
final decision, dated July 14, 1975, 
from which this appeal was taken — 
determined that appellant was li- 
able to the Government in the ~ 
amount of $1,916,148.77. a 

Paragraphs 6 through 8 of the | 
complaint at’ which the motion to 
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strike is ieee allege in substance 
that after appellant submitted its 


- initial technical proposal to the Bu- 
_ reau, several meetings were held at 
which Bureau representatives sug- 
gested changes in appellant’s pro- 


posed design and in its technical - 
proposal, that appellant modified its | 


proposal as suggested by the Bureau 


and was subsequently notified by the — 


Bureau that its technical proposal, 


| modified as suggested, was accept- 


able. 
The next paragraphs (17 through 


64) involved in the motion to strike | 


are concerned principally with al- 
leged excusable causes of delay e.g., 
various listed national strikes, un- 
usually severe weather, and numer- 
ous. failures of the Bureau to com- 
_ ply with contractual commitments 
and express and implied obligations 
concerning, inter alia, the furnish- 
ing of feed gas, inspection, testing 
and cooperation with appellant in 
_ performing the work. Paragraphs 
82 through 36 of the complaint are 
concerned with the initial termina- 
tion, reinstatement of the contract 
and the parties agreement on a ré- 
vised completion date of Apr. 11, 


1972. In Paragraph 62, it is alleged _ 


that Item 1B was impossible to fab- 
_ricate and install within the specifi- 
cations and other constraints of the 
work. | 


‘Paragraph 73 iieass that: 7 


‘lant is not liable for damages and 


costs after Apr. 12, 1972, because the . 
~Para- 
graph 75 alleges that appellant is 
not liable for liquidated damages 


termination was erroneous, 


because. any failure of appellant to 
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aertors min eordanes with the con- 


tract schedule was excusable, Para- - 
graph 79 alleges the invalidity of 


the termination as a matter of law. 


Paragraph 80 alleges that the bur- 
den of proving the default is on the 


Bureau and Paragraphs 81(a) and 


81(b) repeat the allegations of 
Paragraphs 73 and 75 and 79 con- 
cerning the invalidity of the termi- 
nation and the excusability of ap- 
pellant’s failure to perform. Para- 
graph 82(a) repeats the allegation: 
that the Bureau has the burden. 
of proving that the default was. 
proper, : | 
Decision 

The, motion to strike as well as 
Department counsel’s initial brief in 


‘support thereof leave little doubt 


that the motion, as initially filed, 
was based upon the asserted finality | 
of the termination of Apr. 12,1972, 
including all facts required to sup- 
port it, resulting from appellant’s 


failure to appeal the termination. 


In this posture of the case, it is not: 
surprising that resistance to the mo- 
tion has centered upon the applica- 


bility of the so-called “EF ulford” 


doctrine. | 
This Board does not appear to 


- have had oecasion to consider the 


application of the Fulford doctrine, — 
which stems from the ASBCA de- 
cision in Fulford Manufacturing — 
Company, ASBCA No, 2144 (May 
20, 1955), 6 CCF par. 61,815. The 
doctrine as generally stated per- 

mits the contractor to raise issues 


‘as to the propriety of the termina- 


tion for default in an appeal from 


an, assessment of excess costs even = 


B70 APPEAL. OF AIRCO, INC. 


141 


April 6, 1976 


though no appeal was taken from 


‘the. termination and even though 


the termination may have included 


findings that the contractor’s de- | 


fault was not due to excusable 


causes,® Although an early ASBCA | 


decision,® indicated that issues con- 
cerning whether offered supplies 
‘complied with contract require- 


ments were not within the scope of 


the rule, it is now clear that this 


decision does not represent the law.’ 
The Fulford doctrine having been 
applied in numerous cases and hav-- 
ing been generally accepted as 
proper (note 7, supra), this Board - 
would hardly be free to disregard | 


the rule in an appropriate case even 
if it disagreed with the. decision. 


SIn Fulford the notice of termination is- 
sued by the contracting officer included, inter 
alia, findings that the contractor’s delay of 
2 months in placing an order for materials 
and difficulty in making tools and keeping 
them in proper working condition were solely 
within the contractor’s control and the fol- 
lowing determination “That. your delay in 


failure [sic] to make deliveries has been due 


to causes. within your control. and due to 
your fault or negligence, 2 

8 Virginia Dare Hatract Company, Inc., 
ASBCA No. 4916 (Apr. 
par. 2188. Department counsel cites Virginia 
Dare as support for the statement that “Hiven 
the ASBCA agrees that the ‘Fulford’ doctrine, 
which it created, does not apply to ‘excusable 
delay’ issues.” We observe that excusable 
delay issues are precisely what the Futford 
doctrine is all about. 

7See Universal Lumber Company, ASBCA 
Nos. 9412 and 9718 (Feb. 28, 1966), 66-1 BCA 
par. 5421 and cases cited, footnote 4. Indeed, 


it appears that an attempt to draw just such 


a distinction, #e., between excusable delay 
- issues and issues as to the conformance of 
_ offered supplies to contract requirements, pre- 
-eipitated the Comptroller General’s ruling (44 
Comp. 
_ doctrine, .having gained general acceptance 
through the passage of time, should be the 
‘interpretation of the Default clause adopted 
by all Boards, where the clause was in sub- 
stance the’ same. 


24, 1959), 59-1 BCA 
causes of delay. 


Gen. 200 (1964)) that the Fulford 


The. question here 18 whether the 
‘rule is equally applicable to con- 


struction contracts. | 
~[1] Whale counsel for saint 


ae cited one decision SO holding, | 


we note that the Board in Fulford 
was at some pains to point out that 
in the contract before it the Govern- _ 
ment’s right to terminate was not. 
souditoned upon a determination 


that the default was not. due to ex- 


cusable causes, that there was No ex- 
press provision for extending the 


contract delivery date to. com- 
pensate for delay due to excusable 


causes and that there was no express | 


time in which the excusability 


determination need be made. This, 


of course, is not the contract before 


us, since Clause 5 of the General 
Provisions applicable to construc- 
tion contracts provides that the con- 
tract will not be terminated or the 
contractor charged with resulting 


damage if the delay was due to ex- 


cusable causes, provided the con- 


tractor within 10 days from the 


beginning of delay notifies the con-— 
tracting officer in writing of the 
The clause ex- 
pressly empowers . the contracting 
officer to extend the completion date 
when in his judgment the findings 


of fact justify such an extension and 


provides that the findings of fact 


are final and conclusive subject only 


to the contractor’s right of appeal 
provided by the Dispures clause. It 


SJack W. West Gonthioans Co., Ine., 
GSBCA No. 3837 (April 22, 1974), 74-1 BCA 


-par. 10,599. In a footnote the Board ‘stated 7 
it saw no sound reason for excluding con- © 


struction contracts from appucalion of the 
rule, 
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therefore becomes necessary for us 


to determine whether the cited dif- 
‘ferences are crucial to the basic 
rationale of Fulford so that the rule 
is inapplicable to construction con- 


tracts. For the reasons hereinafter 


appearing, we conclude that the 
noted differences between the 
language of supply and construction 
contracts do not mandate a differ- 
ent result,? and that the Fulford 
_ rule may be held appheable to con- 
struction contracts. 

At the outset, we observe that if 
the contracting officer made a find- 
ings and determination of excusable 
delay and extended the completion 
date in accordance’ therewith, or 
conversely, denied a requested ex- 
tension based on alleged excusable 
delay, such an unappealed findings 
| (containing the proper notice of the 
~-contractor’s right of appeal) would 
not be subject to question in a later 
appeal from a damage assessment 
for the increased cost of completing 
the work. This. tule is, of course, 
equally applicable to supply con- 
tracts. With respect to the 10-day 


Clause 5, it has long been held that 
the contractor’s failure to give the 
specified notice will not preclude 
consideration of the merits of delay 


® We conclude that the reason for the 


ASBCA’s emphasis in Fulford upon the fact 
that the right to terminate was not condi- 
tioned upon a finding the causes of delay were 
not excusable, that there was no express time 
in Which an excusability determination need 
be made and that there was no express pro- 
‘vision for extending the delivery schedule to 
compensate for delay determined to be ex- 
cusable was to distinguish the Board’s prior 
holdings contrary to the result reached in 
Fulford. 
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claims where it appears that the | 
contracting officer had actual 
knowledge of the causes of delay.*° 
This principle, being widely applied | 
and generally accepted, is, In our. 
opinion, a circumstance properly 
for consideration in. determining 


the meaning a reasonable contractor 


might give to Clause 5 in relation to 
its right to raise issues of excusable 
delay in an appeal from ‘a damage 


assessment for the increased cost of © 


completing the work subsequent to 
a termination. an 
It is, of course, true that cies 5 


and the applicable regulation 


prohibit termination for default if 
the delay is determined: to be ex- 
cusable. While this contemplates 
that issues of excusable delays will 


be considered prior to termination 


which is not necessarily the case as 
to supply contracts, this circum- 
stance should not alter what is con- 
sidered to be a reasonable construc-_ 
tion of Clause 5 or Clause 11 (sup- 
ply contracts) by a contractor who 
receives a notice of termination con-| 


notice of delay requirement of | pe ee ee anaes 


10 Allied Contractors, Inc., IBCA-265 (May 
16, 1961), 68 I.D. 145, 61-1 BCA par. 3047. 
See also Lormack Corporation, IBCA-652-T-67 
(Nov. 13; 1969), 69-2 BCA par. 7989. 

“It is well settled that the language of a 
contract is to be given that meaning which 
would be derived from the contract by a rea- 
sonably intelligent person acquainted with the 
contemporaneous circumstances. Hol-Gar Man- 
ufacturing Corp. v. United States, ia Ct.-€h 
384 (1965). 


2 See FPR 1-18,803-5, 41 CFR 1-18.803-5 


“Procedure in case of default’? applicable. to — 
construction contracts. 

18 See FPR 1-8.602-3, 41 CFR 1-8. 602-3 
“Procedure in case of default” applicable to 
supply contracts. See, ¢.g., Legion Utensils Co., 
Inc.,-GSBCA No, 2732 (Sept. 18, mee 69-2. 
BCA par. 7896 (on reconsideration). 
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ee fault was ce ce to dedusable 


causes. Obviously, the clause con-- 


| templates that the contracting 
officer may err in determining that 
the delays are not due to excusable 
causes, 

We conclude hat the crux of Ful- 
ford lies in the conclusion that “A 
reasonable contractor reading para- 
graph (e) might well construe it to 
mean that regardless of what.was 
said in the contracting officer’s de- 
cision to terminate for default un- 


der paragraph (a), he could at a 


later time raise the issue of ex- 
cusability.”” (Opinion at 14.) There 


is no material difference between 
Paragraph (e) of Clause 5 and_ 


Paragraph (e) of the Default 
clause applicable to supply con- 
tracts. While there may be circum- 


stances calling for a contrary con- 


clusion,‘* we agree with the GSA 
Board (note 8, sepra), that in gen- 


eral there is no sound reason why 


the Fulford rule should be held in- 

applicable to construction contracts. 
Little needs to be said. concerning 

Department.counsel’s assertion that 


the timeliness of an appeal is a 


question of law over which this 
Board has no jurisdiction, since we 


consider that we have inherent au- 


thority to determine our jurisdic- 


tion. Even if the question of timeli- 


ness of an appeal is solely one of 


14 See, e.g., Ardelt-Horn Construction - Com- 
pony, ASBCA- No. 14550 (Jan. 22, 1978), 
73-1 BCA par. 9901, reversed in part ; Ardelt- 
Hern Construction Co. vy. United States, Ct. 
Cl. No. 166-73 (June 27, 1975), 21 CCF par. 


84,096, upon the ground that consideration of 


the merits of delay claims constituted a waiver 
of the 10-day notice of delay provision. 


‘No. 9896 (Feb. 26, 1965), 


law, counsel’s contention confuses 


the finality of our decision with our 
authority to make it. The ASBCA 


long ago disposed of a similar con- 


tention. | 


Anticipating an avis decision 
on the #ulford issue, counsel now | 
argues that although the contract- 
on officer rescinded the termination 


of May 14, 1971, he did not rescind 


his findings ae the default was not... 


due to. excusable causes, and that 
those findings are now final. This 


position is clearly untenable. As we 
have found, appellant acknowl- 


edged receipt of the termination 


notice of May 14, 1971, on May 20, 
1971, and the termination was 
rescinded on June 15, 1971, well 
within the 30-day appeal period. 
Whether the contracting officer in- 


tended to rescind the findings of 


nonexcusability is immaterial, since 
once the termination was rescinded 
the question of whether the default — 


- was excusable was no longer in is- _ 


sue. We think the contracting officer 
would have been surprised had ap- 


pellant filed an appeal from -the 


findings of nonexcusability of the 


default after the termination was 
rescinded and that a clearer case of 
inducing’a contractor to sleep on his 


appeal rights could hardly be imag- 
ined. Accordingly, we hold that 


the termination of May 14, 1971, 


and all findings contained therein 
were nullified when the termination 


18 Lockheed Mesa Corporation, ASBCA 
65-1 BCA par. 
4689. See also, Bowen-McLaughlin-York, Inc., 
ASBCA No. 18068 (Oct. 20, 1969), oi BCA 
par. 7964, SO . . 
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‘was rescinded within the appeal 
period. | 3 

[2] ‘Alternatively, it ds sien 
that appellant agreed. with the 
findings in the termination notice 
of May 14, 1971, that the default 
was not due to excusable causes. 
Support for this contention is 
found in letters dated June 1, and 


June 15, 1971, referring to correc- 
tions of deficient equipment at ap- 
pellant’s expense, and acknowledg- © 


ing that modifications to meet con- 


tractually specified performance — 


would be at appellant’s expense. 
These letters indicate that appellant 
recognized certain deficiences in the 
equipment were its responsibility. 


However, we note that the letter 


agreement of Aug. 2, 1971, estab- 
lishing Apr. 11, 1972, as the ce. 
‘date for completion of the work in- 
cludes a reservation of all rights 


and remedies provided in the con-— 


tract by both appellant and ‘the 
Government. This equivocal evi- 
dence would hardly support a find- 
ing that appellant had agreed that 


delays prior to the termination of | 
May 14, 1971, were inexcusable un- ~ 


‘der the contract. Even if appellant 
had so agreed, we know of no prin- 
clple absent accord and satisfaction 


or a change of position by the Gov- 
ernment and resulting’ prejudice, 


which would preclude appellant 
from changing its mind on oa 
issue. _ ne 7 = 

‘Tt is, of: course, a rie settled 
principle that agreement on-a_-re- 
vised delivery .or completion date 
may preclude a contractor from. 
contesting the 
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delays occurring prior to the agree- 


ment.!® However, it is equally well — 


settled that accord and satisfaction 
is an affirmative defense which must 
be pleaded and proved and that 
allegations of accord and satisfac- 
tion raise factual issues as to the in- 
tent of the parties at the time of the - 
alleged accord.** It follows that an 
issue of accord and satisfaction is 
not properly decided upon what is 
in effect a motion to dismiss. 


Conclusion. 


The motion to strike is denied. 
Department counsel will have 30 | 
days from the receipt of this deci- 
sion in which to file an answer to the 
paragraphs .of the complaint at 
which the motion to strike was: 


directed. 


Spencer T. Nissen, 
Adminstratwe Judge.” 


I CONCUR: 


Warn F. MeGuaw, | 


¢ Wey Admunstrative Suilge. | 


160, A, Davis, Wes IBCA-960--3-72 ine 
12, 1973), 78-2 BCA par. 10,093; 
Company, ASBCA No. 16999 (Mar. 14, 1973), 
73-1 BCA par. 9961 and cases cited. Cf. 
Lormack Corporation (note 10, supra) (con- 
sideration of merits of a claim for a time 
extension based upon Government delay in 
resolving a conflict’ in drawings not pre- 
cluded by contractor’s acceptance of a change 
order concerning other matters). 

17 See, e.g., Blake Construction Co., GSBCA 
No. 2283 (Dee. 29, 1967), 68-1 BCA par. 
6779. See also, John A. Volpe Construction 


Co., Inc., GSBCA No. 2570 (Jan.. 5, 1970), 
70-1 BCA par. .8070 and. Aero-Jet. General 
Corp., ASBCA No. 13372 (June 25, 1978), 
73-2 BCA par. 10,164. Cf. Edo Corporation, 
‘ASBCA.No,. 15968 (Aug. 1, 1973), 73-2 BCA 
par. 10, p28 (T- day aicarine held on scope of 


release). 


Crane 
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| Appeal from an order denying petition : 
for rehearing. 


_ Dismissed. 


1. Indian Probate: Trust Property: 
~ Generally—415.0 | | 
‘Where trust patents for allotments for 
lands were issued in conformity with the 
General Allotment Act and contained 
usual provision that the United States 
‘would hold lands subject. ‘to statutory 
provisions and restrictions for a period of 
years, in trust for the sole use and bene- 
‘fit of Indians, ‘and lands were chiefly 
‘valuable for their timber, the restraint 
upon alienation, effected by terms of trust 
patents, extended to timber and proceeds 
derived therefrom as well as to lands, 


APPEARANCES: Oberquell and Ahlf, 


by :Argal D. Shem Esq., 


for 
: appellant. | 


OPINION BY ADMINISTRA- 7. 


LIVE JUDGE SABAGH 


INTERIOR BOARD OF 
INDIAN APPEALS © 


; This case is Bator the Board on 
appeal from an order of Adminis- 
trative Judge Robert C. Snashall, 
denying petition for rehearing. 
‘The decedent, Elizabeth Jensen 
- McMaster, an. allotted Quinault, 


~ died intestate possessed of trust 


property on July 1, 1974. After 
hearing held at Tacoma, Washing- 
ton, on May 21, 1975, the Adminis- 


ro Fit 
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“trative Law J udge icin heirs 
of the decedent, in accordance with 


the laws of the State of Washing- 


ton, to be: | —— 
Raymond C. McMaster—Non- | 


- Indian- husband—¥% ee, 
trust) 3 | 


_ Ivan Keith Farrow, son—lf 
| Bruce Dennis Farrow, son—l¢ 


Dennis oe Farrow, grand- 
sony 


The trust property bsionaae to 


the decedent at the time of her | 


demise consisted of decedent’s al- 
lotment described as: SW 14 NE 14 


‘Sec. 18, T. 22 N., R. 11 W., and NW 


Vj, SE 1; Sec. 7, T. 22 N, R. 12 W., 
W.M. , Washington, consisting of 80. 
acres, and approx imately $351,- 
947.99 on deposit in her Individual 


Indian Money Account, apparently 
the proceeds from the sale of timber 


on said land allotment. | 
At the -hearing, the desbaeat S 
surviving. spouse submitted for 


3 consideration an agreement entitled - 


Community Property Agreement, - 


executed by the decedent-and her 


surviving spouse on July 24, 1973, 


>= before a notary of Olympic, Wash- 
7 ington. The agreement was not ap- 
proved by the Secretary of the In- 


terior, and there is no evidence in 
the record that it was ever pre- 


sented to him for his approval. 


The community property agree- 


ment referred to above, J m substance | 
provides that: — | 


1. All community property pres- ; 
ently owned by the parties or here- 
after pau by them shall be sub- 
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ject to the termis and. conditions of 
this agreement. , 

— 9, At the time of the death of 
— either of the parties hereto, any sep- 
arate property of the person pass- 
ing away shall be deemed at that 


time to have the status of commu- 


nity property and. be included as a 


part of community property of the | 


parties subject to the terms and 
conditions hereof. 


3. Upon the death of either of the 
‘parties hereto title to all commu- 


nity property as herein defined shall 


immediately. vest in fee eunple in 


the survivor. : 

The Judge essentially found that 
the community property agreement 
was null and void because the agree- 
ment: was not approved by the Sec- 
retary of the Interior since the al- 
lotted lands. and the proceeds de- 
rived from the sale of the timber 
thereon were impressed with a trust, 
‘the trustee being the pecterany of 
‘the Interior. 


A. petition for rehearing was 


thereafter. denied by the Judge. 


Whereupon, the surviving spouse 


| filed a timely appeal, contending the 
community property agreement was 


valid. He further contends that by: 


virtue of this agreement, all moneys 
in the IIM account and the allotted 
land belonging to the decedent 
passed to the surviving spouse im- 
mediately upon her death; and that 
in addition, the individual Indian 
_ moneys that accrued from timber 
sales prior to the death of his late 


_ wife should have been paid out to. 


her because she was never mentally 


incompetent though she was physi- | 
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| eally disabled from: a stroke in June 


1972. | 
We consider the crux of this case 

to hinge on whether or not the de- 
cedent, an Indian married to a non- . 
Indian, may enter into a contract 


regarding the alienation of trust 


property without the. consent and 


approval of the Secretary of the 


Interior. _— 

By virtue of the Act of Feb. 8, 
1887, hereinafter referred to as the 
General Allotment Act, and other 


-statutory enactments, certain lands 
were allotted and trust patents is- 


sued relating to individual Indians, 


including the decedent. The patents — 


contained the. usual restrictions 


against alienation of title and in- 
ability to contract, and provided ~~ 
that the United States would hold 
the title in trust for the allottee for 


a period of 25 years. See 25 U.S.C. 
§ 348, 24 Stat. 389. 
The trust period was extended by — 


“Executive Order and the restric- 


tions have never been removed. See 
Executive Order No. 10191, Dec. 13, 


1950, 15 FR 8889. 


The General Allotment Act fur. = 
ther provides that the Secretary of 
the Interior may in his discretion 
whenever he is satisfied that an In- 


dian allottee is competent and cap- 
‘able of managing his or her affairs 


issue a patent in fee simple. Ob 


U. S.C. § 349, sec. 6 of the Act. | 


‘An Indian, competent and. cap- 
able of managing his affairs, must 
at least have sufficient ability, 
knowledge, experience, and judg- 
ment to enable him to conduct nego- 


tiations for the sale of his land, and. 
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to care for, manage, invest or dis- 
| ‘pose of its proceeds witha reason- 
able degree. of prudence and wis- 
dom and an uneducated Indian, 


inexperienced in business affairs is 
incapable of managing his affairs, | 


and especially incompetent to sell 
his land and handle the proceeds 


thereof. US. v. Debell, 907 FB. 760 


(8th Cir. 1915). 


The judgment of the Secretary ce 


the Interior as‘to removing restric- 
tions upon alienation of Indian al- 
lotted lands will not be disturbed by 
the courts, unless clearly arbitrary. 


United States v. Lane, 258 F. 520. 


(1919) ; see also, 25 U.S.C. § 331.e¢ 
seq., 406 (1970). | 


As the trustee of the Indians, the 


_ Secretary of the Interior adminis- 


ters the trust that arose by virtue of. 


the General Allotment Act and he 
has the right to administer the trust 


‘as he sees fit and terminate it when 


he gets ready. He has the right to 
discharge himself of the trust by 


paying the money to the allottee or — 
to a legally appointed guardian, | 
provided there 1 is nothing i in the law‘ : : 
erty from land to money. 
change may only be effected with 
the consent of the trustee repre- 
sented in the person of the Secre-_ 
tary of the Interior. No citation of 
authority is needed to sustain the 


prohibiting it. 
_ So long as the lands and their 
proceeds are held or controlled by 
the United States, and the terms of 
the trust have not expired, they are 


“instrumentalities employed by the 


~ United States in the lawful exercise 
of its powers of government to pro- 

_ tect Indians. It does establish the 
rule that the proceeds of the sale are 
impressed with the same trust that 


existed upon the land, but only inso- 


- 208-305—76——2 


far as the United re retains ie 


possession or control of same. 
The Act of May 27, 1902, 32 Stat. 


275, sec. 8, authorizes the adult heirs _ 


of any deceased Indian to whom al- 


lotted lands have been patented to 
sell inherited lands subject to the — 


approval of the Secretary Gf the. 
Interior and provides that when so. 


approved full title shall pass to the 


purchaser, the same as if a final 
patent without restriction on the © 


alienation had been issued. 


It has been consistently held that’ 
where lands were allotted under the 
General Allotment Act restraining 
alienation, the Act of 1902 did not 


vacate the trust of such lands held 
by the United States, but, on the 
sale of the lands with the consent of — 
the Secretary of the Interior by the 


heirs of the deceased. allottee, the 
trust becomes attached to the pro- 


ceeds, which are payable to such. 


heirs under rules prescribed by the 


Interior Department. The statute 
provides that the land may be sold. _ 


with the consent of the Secretary of 
the Interior. It thus permits a 
change in form of the trust prop- 
This 


general doctrine that into whatever | 


form trust property is converted, it 


continues to be impressed. with the | | 


trust. That doctrine must be applied 
to the present case in the absence of _ 


the expressed intention of Congress - 


not to end the trust but to permit a 
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change of the form of the trust 
property. National Bank of Com- 


merce v. Anderson, 147 F. 87 (9th 


. Cir. 1906); United States v. Thurs- 


ton County, 143 F. 287. (8th Cir. 


1906). 


Restrictions imposed on aliena- | 


tion of Indian land are not personal 
~ to the allottee but run with the land. 
United States v. Reily; 290 U.S. 83, 
54.8. Ct. 41 (19338). 

The granting of. aa to an 
Indian allottee or his heirs does not 


affect property in trust pursuant to _ 


the Indian Allotment Act. Spriggs 
v. United States, 297 F.2d 460 (10th 
Cir. 1961). 

[1] Where the ‘United “States 
holds allotted lands, subject to 
statutory provisions and _ restric- 
_ tions in trust for sole use and bene- 


fii of Indians, and lands were. 
chiefly valuable for their timber, — 
the restraint upon alienation, ef- — 


Genta No. 1406-D-7404, Specifica- 


| _ fected ‘by terms of trust. patents, ex- 


‘tended to timber and proceeds de- 


rived therefrom as well as lands. 
United States v. Hastman, 118 F.2d 


421 (9th Cir.), cert. denied, 314.U.S. - 
635, 62 S. Ct. 68 (1941). | 


We. find that the community 


property agreement, relating to al-— 


lotted Jands and proceeds derived 
therefrom, entered into by the ap- 
' pellant and the decedent without 
the consent and approval of the 
Secretary of the Interior is null and 
void for the reasons stated, supra. 
NOW, THEREFORE, by virtue 
of the authority delegated to the 


‘Board of Indian Appeals by the 


Secretary of the Interior, 43 CFR 
4,1, it is ordered that the Interim 


: DECISIONS OF oe DEPARTMENT OF aoa INTERIOR 


[88 L D. 


Ok: and Final Order Determin- 


ing Heirs entered June 5 and July” | 
10, 1975, respectively, be, and the — 
same are hereby, AFFIRMED, and 


the appeal herein is DISMISSED. 
This decision tis final for the De- 
paranents 


Mircuety J. Sica: | 
Administrative Judge. 


We concur: 


Apxanper H. Witson, 
Administrative Judge. 


Wm. Puta Horron, Member. 


- APPEALS OF ARMSTRONG & 


ARMSTRONG, INC. 


IBCA-1061-3-75 and 
IBCA-1072-7-75 


- Decided A pril 7, 1976 


tions No. DC_6985, Bureau of Reclama- 


tion. 


Cross Motions for Summary Judg- 


ment Denied; Stay of Proceedings 


Vacated; and Consolidation of Appeals 


Ordered. 


1. Gone: : Construction and Opera- 


tion: Changes and Extras—Contracts: 


Construction and Operation: General 


‘Rules of Construction—Rules of Prac- 
tice: 


Appeals: Hearings—Rules of 
Practice: Appeals: Motions 


Cross motions for summary judgment are — 
denied where the Board finds the stipu- 


— lated record furnishes an insufficient basis 


for an informed sugeDeny and that a. 


4] | APPEALS OF ARMSTRONG & ARMSTRONG, 
| | April 7, 1976 — 


hearing will be required for determin- 


ing the merits of the entitlement question 


presented for decision. = 

2. Rules of Practice: Generally— 
‘Rules of Practice: Appeals: Gener- 
ally—Rules of Practice: Appeals: 


- Motions. 


_ A stipulation as to procedure only in- 
volving two appeals arising under the 
Saine contract is disregarded where fol- 
' lowing the submission of simultaneous. 
briefs under a cross motions for sum- 
mary judgment . procedure, the Board 
finds some of the terms of the stipulation 
in which it had acquiesced to be at vari- 


ance with the rule in the Court of Claims 


against the splitting of the cause of ac- 
tion under a single and indivisible con- 
tract and that adherence to the stipula- 
tion could be prejudicial to the con- 


‘tractor in certain foreseeable circum- 
' stances. The stay of proceedings provided | 
for by the stipulation with respect to one | 


appeal is therefore vacated and as. a 


corollary to such action the appellant is 


directed to file its: Complaint. - 


8. Rules of Practice: 
Rules of Practice: Appeals: Gen- 
erally—Rules of Practice: Appeals: 
| Motions 


Finding that it has inherent discretion to 
order consolidation of appeals in appro- 
‘priate cases, the Board orders the consol- 


‘idation of two appeals which the appel- 


Jant has. asserted involve common ques- 
tions of law and fact and which, in any 
event, arose under the same contract, 
involve the same attorneys and, ee 
ably, the same witnesses, 


‘APPEARANCES: Mr. 
“Moore, Attorney at Law, Ferguson & 


. Burdell, Seattle, Washington, for the 


‘appellant; Mr. John P. Lange, Depart- 
ment Counsel, aaa Colorado, | for 
the Government. —* 


fee 


disposition of either appeal. 
‘time, we recognize that in any case there is ~ 
‘always room for an elaboration of existing 
. facts and exploration of background associ- 

- ated with those facts. 7 


William B. 
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OPINION BY OHIEF ADMIN- 
ISTRATIVE JUDGE McGRAW 
INTERIOR. BOARD OF 
- GONTRACT APPEALS 
Appellant’s courisel has taken 
vigorous exception to an Order + 


_ by which the appeals in IBCA~ 


1061-38-75 and IBCA-1072-%~75 ° 
were consolidated for. purposes of 


hearing (if-one were held) , briefing 
and decision and in which the ap- 


pellant was directed to file the Com- 
plaint in IBCA-1072. 
In the letter to the Board of 


| February | 5, 1976,° appellant’s coun- 


sel says that he is “somewhat puz- 
zled as to what the Board ultimately 


1 Order: of the Board dated Jan. 18, 1976. 

2 Hereinafter referred, to as IBCA-1061 and 
1072, respectively, except where quoting from 
material in the record. 

® Received by the Board on. Feb. 12, 1976. 
The letter concludes : 

“There are no facts beyond those discussed 


‘in the briefs of the parties that would change 


a legal determination by the Board in: the 
At the. same.- 


“Inasmuch as there are not major amounts 
of money involved in this appeal and mindful . | 
of the Board's desire that appeals be concluded 
as expeditiously and efficiently and at least 


expense to the parties as is possible, both 


counsel felt that the. case was ripe for a 
decision on the entitlement. issue on the record 
as it presently.stands. — . 

“Tf however the Board’ s ruling on the sum- 
mary judgment now submitted for decision 
is that there niust be a fuller exploration of the | 
surrounding facts and circumstances, the 
Board’s ruling could help both parties pinpoint 


_the initial facts and assess their significance.. 
This of itself would assure a more efficient 


hearing and would also materially contribute 


to the prospects of a settlement without neces- 
sity of.a hearing. 


“In ghort, the filing of a complaint in . the | 


‘second . appeal will add nothing in aid of a 


(Continued) 
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seeks - to. accomplish. ” .The iets 
makes a number of other statements 


including the following: (i) that. 


long before briefs were submitted 
counsel had discussed staying the 
second appeal pending the result of 
the first or consolidating the two; 
(ii) that the position of Govern- 


‘ment counsel was to stay the second - 


appeal; (111) that the Board was 
fully apprised of these develop- 
ments; (iv) that the Government 


designated the identical contracting 


officer’s decision as forming the 


-basis* for its conclusions: with re-— 


spect to both appeals; (v) that the 
lJanguage employed in the Order 
“seems to suggest that it was im- 
portant .to overturn the parties’ 
freely made stipulation”; and (v1) 
that the taking of this position after 
briefs were submitted and the 


(Continued) 

. determination whether certain facts are dis- 
puted or undisputed. 

“Tf the Board on the peat pieaea is un- 
able or unwilling to make a determination of 
the legal consequences that attach to the 
facts as. presently developed, we believe the 


interests of efficiency and economy would be. 


to set the matter down for hearing in Seattle 
forthwith -meanwhile continuing the stay of 
proceedings in IBCA-1072~7—75.” _ 

.4The rationale for this statement is not 
apparent from the record before us. It is clear 
_ that the Government acting through the De- 

partment: counsel has never been required to 
_ take an official position on the claims involved 

in IBCA-1072 for the simple reason that nei- 
ther Complaint nor Answer have been filed. 

The Board has no way of knowing, of 
course, what position may have been taken by 


the Government in the telephone conversations . 
pertaining to these matters which are referred’ 
to in correspondence between counsel that is 


included in the record ;. nor is it necessary for 

the Board to resolve any questions as to the 
‘positions the parties may have taken on such 
- occasions, This is because “[t]elephone conver- 
sations do not have the formality. required 
- for judicial admissions.” Defoe Shipbuilding 
Company, ASBCA No. 17095 ree 11, 1974), 
74-1 BCA par. 10, 537 at 49, 907. ; 


DEPARTMENT 
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Board was fully apprised .of the 
stipulation ° is a matter of concern. 


Because of the importance we as- 


-cribe to a number of questions. ap- 
pellant’s | counsel has raised, we will_ 
undertake to review. the’ history of 


the two appeals before addressing 


ourselves to the various contentions 
im the light of rules governing prac- 
tice before the Board and before the 
Court of Claims. — 


. At the outset we note that if the 


-issues involved in IBCA-1061 * had 
not been framed by the Complaint 
and Answer filed in the case, they 
would have been readily susceptible 


5 The terms of the stipulation are contained 


in several letters exchanged between counsel 

- and correspondence between counsel and the | 
Board, the substance of which is quoted in 
the text, infra. 


6 The Complaint requests the Board to issue 
an order directing the issuance of a Change 
Order under Article 3 of the contract in the 
sum of $11,577.39. The contract includes the 


General Provisions of Standard Form 23-4 


(Oct. 1969 Edition). 
With respect to the issues involved in the 


appeal, appellant’s counsel states: 


“This casé presents an important question 
concerning the extent. to which a successful 
bidder 
nished by the government in preparing its bid, 
and also the extent to which the government 
ean avoid liability under the changes clause | 
when items furnished under.the contract vary 


-from those indicated by the government prior 
to bid’ (Appellant’s 
_uary 6, 1976, 1). 


Opening Brief dated Jan-— 


Under the caption “Summary of Argu- 
ment,’’ Department counsel states : 
“Where specifications of a contract list 


-_ estimated sizes for intake and discharge valves 


and require the valve sizes to be varied to fit 
pumps designed and furnished by the same 


contractor, a change does not occur under the 


contract when the Government requires the 
contractor to furnish valves which fit the 
pumps designed and furnished by the con- 


tractor even though some of the valves ac- 
tually furnished are slightly larger than the 


estimated sizes and other valves actually fur- 


: nished are slightly smaller than the estimated 


sizes” (Government’s Opening Brief dated 
Jan, 6, pure 1). 


can rely on specific information fur- ~~ 


us] = ss APPEALS 


to determination from the ‘corre- 
spondence between the contractor 
and the project construction engi- 
neer which preceded the issuance of 


the findings and from the findings 


itself. With respect to that appeal 
it was apparent (i) that the parties 
had reached an impasse at the 
project construction engineer lev- 
-el;? (ii) that the matter had been 


roravred ‘to the contracting officer 
who was authorized to make final - 
decisions under the Disputes clause; 


(iii) that the contracting officer had 
done so;® and (iv) that the con- 
tractor had been specifically ad- 
vised of his right of appeal.® 

All these elements are absent 
from IBCA-1072.™ The parties had 
not reached an impasse with respect 
to both of the claims involved in the 





7™The project construction engineer’s letter 
to the contractor under date of May 29, 1974, 
concludes: 

“Tn view of the above facts, we find no 
merit in the arguments presented by you in 
Support of your claim and therefore your 
claim is denied. If you wish to pursue this 
claim further, you should request that a 
findings of fact be prepared” (Hxhibit 11). 

Unless otherwise indicated, all references 
to exhibits. are to those contained in the appeal 
file for IBCA-1061. 

8'The document from which the appeal was 


taken is captioned “Findings of Fact and De- | 
cision by the Contracting Officer” and is dated’ 


Jan, 29, 1975. The stamped signature on the 


appeal file copy indicates that the findings 


were signed by H. G. Arthur, Director, De- 
sign and Construction (Contracting. Officer) 
(Exhibit 2). 
The last paragraph of the findings reade: 
“14. A copy of this findings of fact is being 
transmitted to the contractor with attention 
being invited to the right of appeal within 30 
days, as provided jn elause No. 6 of the Gen- 
eral Provisions of the Contract BONE COX 
hibit 2).. E 
 10'The aggregate amount of the claims. in- 
volved in the appeal appears to be $29,253.31 


with the claim for electrical changes being in 


the sum of $21, 527, 35 and the claim for 
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pea even at the project construc- | 


tion engineer level; ++ the contract- _ 


changes in the manifold outlet sizes totaling © 
$7,725.96 (IBCA-1072; Exhibits 10 and 13). 
Respecting these two claims the contractor’s 


letter to the Bureau of Apr. 30, 1975, refers 


to a letter from the Bureau dated aan. 3, 
1975, and comments upon a letter from L. K. 
Comstock & Company, Inc., dated Apr. 11, . 
1975, which is said to be enclosed (the Com- 
stock letter of Apr. 11, 1975, is not in the 
record), after which the letter states: 

ad date we have concerned ourselves with 
only. the valve size changes. To this will be | 
added extra charges in manifold outlet sizes 
due to valve changes. ee 8 

“The claim from Comstock & Company is 
$18,638.40. to which a 5% overhead and 10% 
profit will be added which will bring the ae 
trical changes to $21, 527. 85. : 

e ik * * % 

“As you are aware, the claim for changes 
in.valves sizes is now pending before the De- 
partment of the Interior Board of Contract, 
Appeals. 

“We would propose that the Bureau deci- 
sion on the claim for electrical costs and 
changes in the. manifold outlet abide and be 
consistent with the final determination of the 
Board of Contract.Appeals or the Court of 
Claims. That is, if the final decision deter- 
mines that we are entitled to an equitable ad- 
justment‘on the valves, the same result would 
follow: on the electrical and anenitole outlet 
claims. 

“Likewise, if the final decision is. that our 
claim on the valves is without merit, the same 
result would follow on the manifolds ‘and 
electrical costs. 

“Please advise if this method of proceeding 
is agreeable’: (IBCA~1072; Exhibit 10). 

_ Responding to the contractor’s letter of 
Apr. 30, 1975 (note. 10, supra), the Brolece 
construction engineer states: 

“Your proposal that the. decision of the 
Board of. Contract Appeals regarding .your 
claim for increased costs due to changes in . 
valve sizes be applied to your claims for in- 
creased costs of electrical equipment and 
changes in the manifold outlet sizes is not | 
acceptable. Since you. chose to submit your 
claims separately, we must evaluate each claim 
on its own merits. By letter dated June 27, 
1975, we stated our position on your claim 
for. the additional electrical equipment costs. 


Therefore, upon receipt of detailed informa- | 


tion regarding your increased costs for the 


‘manifold outlets, we will give that claim con- 


sideration.” (IBCA—107 25 Exhibit 12, letter of. 
July 21, 1975) , 


(152, 
ing.officer had issued no decision; 
and in a memorandum to the Board 


transmitting a copy of the notice of 


appeal the contracting officer noted 


that he had not. been requested to _ 
_ rule onthe claims involved in the > 
appeal; ** nor is there any evidence 


Indicating that the project construc- 
tion engine ser considered that he was 


danyine any right asserted by the . 


contractor when he refused to ac- 
~ quiesce in the contractor’s request 
couched in the language of a pro- 
posal.* The notice of appeal is 
dated July 25, 1975, and in es- 
pecially pertinent part reads: 

The undersigned contractor appeals to 
the Board of Contract Appeals from the 
decision reflected in the letter dated 


July 21, 1975“ * * * declining to resolve 
in a single proceeding all. claims growing 


out of changes in valve size on this 


' project and also what is identified some- 
what ambiguously * * * as a decision on 
a claim reflected in a letter dated J ule 27, 
1975 * * * . ‘ 

The decision or mevintousane droneous 


in that they do not grant the full meas- 


ure of relief to which the coutractor is 


entitled and result in unnecessary delay — 


: and expense to both the coutractor and 
the government by requiring separate 


treatment of issues having common ques- 


tions of law and of fact. 


At the time the second appeal was 


docketed on July 28, 1975, or within. 
a short time thereafter! the Board 


would neve been warranted in. is- 


kk ke By ickrew duke poe 80, 1975, fhe 
contractor requested to incorporate into his 


appeal two related claims for. determination 
by the Board; namely, (1) changes in the 
manifold outlet sizes and (2) increased elec- 
trical costs. The contractor has not requested 
a final contracting officer’s decision on these 


claims” (Memorandum dated Aug. 6, ae 


18 Notes 10 and 11, supra. 
4 Note 11, supra. 
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~ suing an “Order to Show Cause” _ 


why. the appeal should not be dis- 
missed for want of jurisdiction. 
The notice of appeal was accom- 
panied, however, by a letter from 


appellant’s: counsel dated J uy 25, 


1975,26 stating: 

We enclose herewith the contractor’ s 
Notice of Appeal on claims arising out of 
land relating to hoe Renee pending a 
peal. 

The Notice of Appeal is filed out of an 


abundance of caution to preclude any 


contention by the government that the 
decision described.in the Notice of Ap- 
peal were final decisions of the contract- 
ing officer under Article 6 which must be 
separately appealed. 


‘AS the Board aeons appropriate, te 
instant appeal may be assigned a separ- 
ate number,?? held pending a possible 
agreed means of consolidating the mat- 
ters described therein or a motion to con- 
solidate 18 will in due course be filed. 


IB“ * * The Board has authority to raise 
at any-time and on its own motion the issue of 
its jurisdiction to conduct a. proceeding and 
may afford the parties an opportunity to be 
heard thereon” (43 CER 4.105). 
~ See also our recent decision in VTN Colo- © 
rado, Ine., IBCA-1073—-8—75 (October 29, 
1975), 82 LD. 527, 75-2 BCA par. 11,542 at 
55,088—089 : 

“x * * Tn any event, fe is clearly the pre- 
rogative of the contracting officer to determine 
in the first instance whether and, if so, to what™ 
extent the claims now asserted are meritori- 


ous. Merrit-Chapman & Scott Corp. (note 7, 


supra), Divide Construction Co., supra; Me- 
Graw-Edison Co., supra; Of. James C. Gruber, . 
ASBCA No. 10568 (October 22; hell 65-2 
BCA par. 5159. am 

16 The caption of the letter reads : “Re: Ap- 
peal of Armstrong & Armstrong, Inc., IBCA- 
1061-3~-75.” - 

7 As. the document transmitted to the 
Board bore the title “Notice of Appeal” and 
purported to be an appeal from what was 
described as a “derision,” a se parate docket 
number was assigned. 

18The letter appears to reflect some con- 
fusion as to the effect of consolidating ap- 
peals in board practice. When separate find- 
ings are, issued on claims presented and 
separate appeals are taken therefrom, the 
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Shortly after receipt of our 
-docketing notice appellant's counsel 


submitted a written request 1° that, 
the time for filing the Complaint in 
“deferred in- 


IBCA-1072 be > 
definitely” pending an agreement 
being reached on how to treat the 
second appeal. Meanwhile, the 


Honed had on Aug, 5, 1975, issued, an. 


appeals are not ceed into one exotics sim- 
ply because they arose under the same con- 
tract. ‘They continue rather to have their 
separate identities for. purposes of plead- 


' ings, hearing (if one is held), briefing and.. 
decision even if the separate appeals are 


consolidated: 

The practices of the several boards are 
quite similar and have. been from an early 
date. See, for example, 


- tractors, ASBCA No. 6142: (Feb. 28, 1962), 
1962 BCA par. 3314, at 17,061 in which the 
Armed Services Board stated : 

“The question of the scope ‘et daeedics 


tion ‘over .a multi-item. claim was again be-.. 


fore the Board in Joule Construction Cor- 
poration, Ht Al, ASBCA No. 2730, 2 Aug. 
1956, 56-2 BCA par. 1028. The case: involved 
ten separate items of claim under a construc- 
tion contract which apparently 


The contracting officer ruled on the claims 
on various dates and an appeal was taken 
to the Engineers Board from each decision. 


Each appeal: was taken on a different date. | 


The appeals were consolidated in the En- 
gineers Board which rendered one decision in 
which each item: was discussed 
rately * * ¥,. 

19 ‘The letter was dated for 5, 1975, and was 
addressed — to the Associate Solicitor, 
vision of General Law, U.S. Department of 
the Interior, Washington, D.C. After. noting 
that appellant’s counsel expected to be on 

vaeation through ~ approximately. mid- 
September, the letter stated: 


eee oo 


1061—3-75, we would appreciate it if the time 

.for the filing of our complaint . 
ferred indefinitely pending an agreement. to 
consolidate this appeal with the other or 
- some other. agreed means of disposing of the 
problem. ” 

“The letter was. transmitted. ‘to ihe Board 
for necessary action but. was not received in 
the Board’s offices in Arlington, Virginia, until 
_ Aug. 27, EOE: ; 


the discussion of. 
the effect of consolidation in United .Con-— 


were pre-— 
sented seriatim to the contracting officer. 


sepa- - 


Di- | 


* because of the similarity between: 
the issues in this appeal and those in IBCA— 


could. be de-- 
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“Order ‘Settling Record” with re- 


spect to IBCA-1061. The Depart-_ 
ment counsel responded to the 
Board’s Order by memorandum of © 


~ Aug. 13, 1975, in which he noted the | 


contents of the contracting officer’s 
memorandum to the Board of Aug. | 
6, 1975 (note 12, supra), and appel- 
lant? s Gonnpel’s ‘request ‘for con- 
solidation of the two appeals ”° . 
after which he stated :. _ 


In view of these developments, we re- | 


quest that the Board! stay tthe proceed- 


ings in the above-captioned matter until 


such time as a determination is made to 
_ consolidate ‘the appeals or to treat them 


separately. We also request that the mat- . 


ter not be considered ready for decision 


” 


until 30 days after a determination is 
made to either consolidate the appeals or 


to treat them separately. 


Having no knowledge of the re- 
quest of appellant’s counsel con-: 
tained in his letter of Aug. 5, 1975: 
(note 19, supra), the Board ‘by. 
Order dated Aug. 25, 1975, gave the 
appellant 15 days from the date of 
receipt of the Order to respond to 
the Government’s request to stay the 
proceedings in JBCA-1061, and 


? noted that until the Board had ruled © 


thereon neither party need take any 
action on the Order Settling the 
Record dated August 5, 1975. After 
the issuance of the Order of Aug. 


"25, 1975, the letter from appellant’s 


counsel (note ED, supra), was filed’ | 


20 “In donaection with two additional claims, 
the contractor has not requested a final de- 
cision by the Contracting Officer and the 
second notice of appeal may therefore be 
premature. In any event, the contractor has — 


“requested that the separate appeals be con- 


solidated” (Department counsel’s memoran- 
dum dated Aug. 13, 1975). 
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with the Board. The sontens of 


such letter together with the request : 


contained ‘in Department counsel’s 


memorandum of August 18, 1975, 


supra, caused the issuance of Order 
dated Aug. 27, 1975, in which the 
- Board stated: 


In view of the Government's 
to stay the proceedings in IBCA-1061-3- 


75 and tthe appellant’s. request to defer the 7 
time for filing its complaint in IBCA-. 


1072-77-75 pending future developments, 
further proceedings before the Board 


with respect to both of the above-cap- 


tioned appeals are hereby deferred for a 
period of 60 days in order to afford the 
parties an opportunity to reach an accord 
upon ithe procedure to be followed with 


. vespect to the instant appeals. 


By our Order of Oct. 29, 1975, 
proceedings on both appeals were 
deferred for an additional period of 
45 days in order to provide ‘the 
parties a further opportunity to ac- 
complish their previously stated 

objective. 
~The position taken by counsel as 
outlined above focused the atten- 
tion of the Board on the prospect 
for obtaining an agreement between 
the parties respecting the manner 
in which the appeals should be proc- 
essed including ‘a possible agree- 
ment to the effect (1) that the issues 
in the two appeals involved com- 


mon questions of law and fact and 


' (11) that a decision on the earlier 


appeal would be binding on the 


parties with respect to the later ap- 
peal. In the event such an agree- 
ment materialized, it was contem- 
- plated that pending a decision. the 


“ later appeal would be held in a sus- 


pense status or dismissed without 


prejudice upon the motion of either | 


DEPARTMENT 


request 
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party or by the Board upon its own 
motion. The fact that the later ap- 
peal was premature?t was not re- 
garded as an insurmountable bar- 
rier to proceeding | in the manner 


| indicated,’ 22 


The Stipulation - 


The first attempt to formulate 
the terms of a stipulation to govern 
the proceedings was appellant’s 
counsel’s letter to Department coun- 
sel of Nov. 4, 1975,” stating: 

* i i a ae 


We have now reviewed the matter in 
detail with the client and believe the - 


following. procedures would be appro- 
priate for resolution of the cases. 


1. Cross motions for summary judg- 
ment on entitlement issues in IBCA- 
1061-38-75, | | - 
2, A stay of all action on the claims em- 


| braced by IBCA~—1072-7-75 pending final | 


determination of 1061-3-75. | 

There appear to be little or no areas 
of factual dispute. Such areas of poten- 
tial factual dispute as do exist are of ar- 


 guable relevance. 


I suppose if the Board a these of 
significance, they would rule thusly on: 
the cross motions for summary judgment 
and then testimony could be taken. 

If the above procedure is ‘satisfactory 


' with you, we could agree on-dates for 


submission of supporting briefs m the 
Board. * ales 


 2tThe knowledge that both the contracting 
officer and Department counsel were aware 
of the precipitate manner in which the .ap- 


' peal in IBCA—1072 had been taken (notes 12 


and 20, supra) and the failure of the Gov- 
ernment to move for dismissal of the appeal 
on the ground that it was premature, were 
factors the Board weighed heavily in not 
raising the jurisdictional question sua sponte 
(note 15, supra). 

2 See Venneri Company v. United States, 
180 Ct. Cl. 920 (1967). 

Copies of this letter and of all the en- - 


- suing correspondence between counsel quoted 


from in the text were furnished to the Board. 
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The procedure proposed eae eh 


| erally acceptable to Department 


counsel who furnished further de- 
tails.as to what he considered to be 


contemplated, however, in his letter 
to appellant’s counsel of Dec. 4, 


| 1975, which stated: 


In our last telephone conversation we 
discussed the possibility of going forward 
with the above-captioned cases under a 


procedure agreeable to both of us. In that 


conversation I suggested several pro- 
posed stipulations which we tentatively 

agreed upon, but we were unable to agree 
on a major item. 


After reviewing the ane: matter, I 
have decided to accept a proposal sug-— 


gested by you in your letter of Novem- 
ber 4, 1975. In essence, your proposal to 
stay all action on the claims set forth 
in IBCA-1072-7-75 pending final deter- 
mination of IBCA-1061-3-75 is accepta- 
ble to me. | 

As I recall, we did agree to simultane- 
ously submit our briefs to the Board by 
‘Dec. 23, 1975 and have the case decided 
without a hearing unless so ordered by 
the Board. We also agreed to exchange, 


on or ‘before Dec. 23, 1975, any docu- — 


‘ments which we might submit to the 
Board to supplement the record. We fur- 
ther agreed that none of our stipulations 
would impair any rights or remedies our 
respective clients otherwise have. Final- 


ly, we agreed to give each other an oppor-_ 


tunity to respond to matters raised in 
the briefs and to documents submitted to 
supplement the record. If either of us 


decides to so respond, we agreed that our. 
response would be mailed by -J an. 23, 


1976. 

* oe 
_ Appellant’s counsel responded by 
letter of Dec. 8 
stated : a 


~ i 


ay al agT eeing with you ona aunbe® 


of stipulations proposed by you in our 
eernene conversation with only the 
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right to _— and resolve with you. 
-any ambiguity in language when they 


reached me in written form. 
I recall no disagreement, let alone on ° 


a “major item.” On the contrary, I find 
‘that the substance of what you say is 
‘what we discussed and agreed upon. You 
have however not included your proposed. 
stipulation that the result in 1061-3-75 


also dispose of the issues in 1072-7-75. 

I remain agreeable to this. If you 
don’t want to go through with it, that is 
O.K. too but please do not attribute it so 


[ste] some inability on my part to agree 


on & major item. 

‘If you want to discuss with me what 
the major item of disagreement is, we 
would be happy to work it out with you. 
Otherwise, the more limited stipulation 


‘as set forth in your letter of December 4, 


1975 is agreeable with us. 
By letter under date of Dee. 11, 


1975, Department counsel thanked 
appellant’s counsel for his letter of © 


Dec. 8, 1975, and stated: “I agree 
that we should proceed under the 
stipulation as set forth in my letter 
to you dated December 4, 1975.” 
Meanwhile the Board had written 


a memorandum” to the Department 
counsel (with a copy to appellant’s 
counsel) to say that the procedure 


24While. any final determination - must 
“necessarily await review and approval of any 
stipulations agreed upon and determination 
that the record as supplemented furnishes a 


' gufficient basis for a decision, the proposed 


manner of proceeding as outlined in your 
letter of Dec..4, 1975, is regarded as generally 
acceptable subject to clarification of. gome - 
language a 

x * oe ok ; * 


This wenmenenadin has been written in 


order that the questions raised may be of 


assistance to the parties in drafting any. 


‘stipulations pertaining to the instant ap- 
-peals and:to advise the counsel for the par- 


ties that the rules generally applicable to 
stipulations will be adhered to by the Board 
in any decision rendered with respect thereto” 


(Board memorandum ‘dated Dec. 8, 1975). 
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‘oiltlined: in Department counsel’s 


~ letter of Dec. 4, 1975, was generally 


acceptable subject to clarification of 
_ what was intended by some of the 
language employed. - 

In a letter to the Board under 
date of Dec. 11, 1975, appellant’s 
counsel addressed himself to the 
Board’s request for clarification of 
the proposed stipulation by stating: 

ok eo a 

‘As far as the claimants are concerned : 

1. We have stipulated procedure only. 

2. We stipulated no facts. | 

‘8. The reservation of rights or remedies 
_ language makes explicit what is implicit 

and that is that by -entry into these 


stipulations, we are hot waiving Wunder- ° 


lich Act review or breach of contract ac- 


tion = in the Court of Claims should the 


decision of the Board be adverse to claim- 
. aulrts. 

4. We remain willing to Sioiaie that 
the final determination through the Court 





—-% See Jefferson Construction Co. v. United 
States, 1838 Ct: Cl. 720, 725-26 (1968): 

“# * + Merely recasting a dispute which has 
been made subject to adjustment under the. 
contract into breach of contract language and 
theory does not remove the disputed elaim 
from the administrative determination re- 


quired by the contract or from the remedies: 


therein provided * * *,- 
re te: & a oe 
The finality of relevant findings of fact, 
supported by sufficient evidence, which. are 


made by. an administrative board in disposing — a, . ge ae 
. the stipulations set forth in the letters 


of a claim over which it has the power to 


grant relief, cannot be denuded by a trial . 


ade novo in this court on a breach-claim which 
is dependent wpon the same underlying facts 
that haye been previously determined by the 
board * * * the interpretation of the con- 
tract, which is the essence of this dispute, is 
indisputably a question of law, and is not pre- 
cluded by the administrative board’s previous 
interpretatian of the contract.” 

As to the authority of the contracting 
officer to settle breach of contract claims, 
see Cannon Construction Company, inc. ¥. 
United States, 162 Ct. Cl 94, 102. (1963); 
Pirate’s Cove Marina, IBCA-1018~-2-74 
(Feb. 25, 1975.), 75-1 BCA par. 11,109, at 
52,566, footnote 15. 0° 
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of eae if such action need: be taken, 


~ in 1061-3-75 will bind the result in 1072- 
 %-75 without piecemeal treatment of the 


two cases. We remain uncertain whether 
the Government is likewise willing to 
stipulate this procedure. . 

Both counsel, it is fair to state, are in 
agreement that any stipulations made by 


‘us are subject to the Board’s approval. 


Both counsel, it may be fair to state, are 
of the view that such undisputed facts as 
do exist provide a basis for the Board to . 
rule as a matter of law on the entitlement 
issue. It is understood however: that the 
Board may view ‘tthe matter. differently 


after briefs on the issue are submitted. 


‘We ‘trust this bas provided the neces- _ 
sary clarification the Board seeks and 


have no objection to the incorporation of 


any language herein in the formal 
stipulations, if any, to be prepared by De- - 


partment. Counsel. 


Subsequently, by memorandum | 
dated Dee. 19, 1975, Department 
counsel advised the Board as fo}- 
lows: 


T seneaeoa William B, Moore, attor- 


ney for Appellant, by telephone on Dec. 


18, 197 5. In our conversation we agreed 


that a stipulation of facts would not. be 


submitted to the Board in connection | 
with the above appeal. In connection with 


procedural stipulations, we bave, as you 
. know, made several. These are set forth 


in letters between myself and Mr. Moore 
and copies. of these letters have been sent — 
to the Board. We agreed to proceed under. 


with. one change. My letter to Mr. Moore 
dated Dee. 4, 1975 stated that simul-_ 
taneous briefs and supplements”™ to the 
record would be submitted to the Board 





23 The Government’s brief was accompanied 
by Govt. Supplement No. 1 to Appeal File 
(Bureau letter of Aug. 9. 1973, to Ingersoll- 
Rand Company in which the company was no- 
tified that certain drawings. and data re- 
‘ceived with its letter of July 24, 1978, were 
not approved) and Govt. Supplement No. 2 


‘to Appeal File (two letters dated Nov. 5,. — 
19738, from the Ingersoll-Rand Company to 


the Bureau transmitting various drawings. 
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and data for approval together with the com-. 


of our rules. 


by Dee. 28, 1975. We have now agreed ‘5 
extend this date to January 6, 1975 
[stc].- . eS - 


The entire substance of the corre- | 
spondence comprising the stipula-. 


tion having been set forth above, at 
is deemed sufficient here to note that 


what has been correctly character- 
ized as “procedural stipulations” 2? 
contemplated that the instant ap- 


peals would be processed in the fol- 
lowing manner: 1. The Board would 


rule on the cross-motions for sum-_ 
mary judgment * in [BCA-1061-— 


pany’s comments). 

In especially pertinent part the Bureau's 
letter of Aug. 9, 1973, stated: 

“The drawings and data submitted are 
‘for an end-suction pump. Specifications Para- 
graph 141(a) requires that each pumping 
unit for Manson Plant F-a (as well as all 
other units at each pumping plant): shall 
consist of a horizontal single-stage double- 
suction centrifugal-type pump or 2 horizontal 


double-stage centrifugal-type pump either sin- | 


gle or double action. 
‘Please resubmit pump drawings and data 


which are in compliance with the require- - 


ments of specifications. Paragraph 141” 
(Govt. Supplement No. 1 to Appeal File). 
2 Stipulations as to procedure only are gen- 
erally self-defeating because of the flexibility 
Exceptions include the com- 


' paratively rare instances where the parties 


have agreed to waive any right they might 


. have had to proceed before a board and have 


+ 


stipulated to the particular matter being pre- 


sented in the first instance to the Court of | 
Claims. Jefferson Construction Company v.. 


United States, note 25, supra, and cases eited. 

28 Although our rules make no specific pro- 
vision for summary judgment, they do con- 
template that. the Board will fashion pro- 


 eedures to cover areas not delineated in the 


rules. The general authority for so proceeding ~ 


is stated in Rule 4.100 in the following terms: 
a = ok x “ 
“(b) Emphasis is placed upon -the sound 

administration of the rules in this subtitle 


in specific cases, because it is impracticable to 
articulate a rule to fit every possible circum- - 


stance which may be encountered. The rules. 


“will be interpreted so as to secure a just and 


inexpensive determination of appeals without 
unnecessary delay. * Ra (42 Cre oe ) 
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315 unless it were to conclude that 
the stipulated record failed to pro- 
vide a sufficient basis for deciding 
the entitlement question’ presented. 


‘9. Tf the Board concluded that the 


stipulated record was insufficient on 
which to base a decision, then testi- 
mony could ‘be taken. 3.. Pending 
final determination of the issues in- 
volved in IBCA-1061, the stay of 


_ proceedings in IBCA-1072 would 


continue. 4. The term “final deter- 
mination” as used in the stipulation 
encompassed a decision -by the > 


Court of Claims on the. claim 


covered by IBCA-1061 if the Board 


decision on the entitlement question: 
presented was adverse to the appel- 


lant. | | | 
- The parties failed to agree upon — 
a stipulation to the effect that the 
result: of ‘the “final determination”. 


by the Board or by the Court of 


Claims, as the case might be, on the 
involved im -IBCA-1061 
would be binding on the parties 


with respect to the claims embraced 
in IBCA-1072. = 


2 No stipulation to this effect was. in-. 
cluded in Department counsel’s letter of. 
Dee. 4, 1975 (text supra), as was expressly 
acknowledged in appellant’s counsel’s letter 
of Dec. 8, 1975 (text supra), in which he 
states : 

fe % * You . have however “not ‘Sacinaea 
your proposed stipulation that the result in = 
1061-—3-75 also. dispose of the issues in 1072— 
7-75. 


“T remain - agreeable to this, ica you don’t: - 
' waut to go through with it, that ds 0.K.. 


too. * * * 


« & * Otherwise, the more limited clip: 


ulation as set forth in your setter of Decem- 


ber 4, 1975.is agreeable with us.’ | 
In his response of Dee. 11, 1975 - (text 


supra), the Department counsel stated : “T 


agree that we should proceed under the 
stipulation as. set forth in my. letter to. you. 
dated December 4, 1975.” - _ 


~ cumstances, 
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Cross Motions for Summary — 
J udgment 


-In the letter of Feb. 5, 1976 (note 


8, supra), appellant’s al states 
that “Ti]f however the Board’s rul- 
ing on the summary judgment of 


now submitted for decision is that 


there must be’a fuller exploration 
of the surrounding facts and cir- 
the Board’s ruling 
could help beth parties pinpoint the 
initial facts and assess their signifi- 


cance” and that such action “would - 


assure a more efficient hearing and 
would also materially contribute to 
the prospects of a settlement with- 


out necessity of a hearing.” In the | 


circumstances present here (ée., 


‘denial of summary judgment after. 


submission of simultaneous briefs), 


. the Board considers the request to 


_ be reasonable. We will therefore un- 
dertake to set forth the principal 
factors which caused the Board to 
conclude that it should not render 
‘a decision in IBCA~1061 on the 
basis of the present record. 
_ Until the simultaneous brief of 
the parties dated Jan. 6, 1976, 


were filed, the Board had not re-. 


viewed the record to determine for 


‘itself whether it agreed with coun- — 


gel’s assessment that “such undis- 


 80Tn effect the Board has resorted to the 
’ summary judgment procedures even where 
one party-or the other had requested a hearing, 
‘Bxamples include Desert Sun Engineering 
Corporation, IBCA-725-8-68 (Dec. 31, 1968), 
75 LD. 424, 69-1 BCA par. 7481 (Govern- 
ment request for hearing denied where Board 
found the Government was improperly at- 
tempting to collect both actual and liquidated 
damages) and Lloyd H. Tull, Inc., IBCA-574— 
6-66 (Feb. 15, 1967), 67-1 BCA par. 6137 


(contractor’s claim denied without granting © 
the requested hearing where the Board found 


that there were no material facts in dispute). 
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_ puted facts..as do. exist provide 2 
_ basis for the Board.to rule as a mat- 


ter of Jaw on the entitlement issue” 
and that “[s]uch areas of potential 
factual dispute as do exist are of 
arguable relevance.” We were pre- 
pared to decide the case on the basis. 


of the existing record if, upon re-- 
view, we concluded (1) that the 


contract language was in any and. 
all events controlling with respect 


to the entitlement question pre- 
sented or (ii) that the documents in 


the appeal file evidencing the. con- 


duct of the parties could. be. re- 


garded as decisive irrespective of 
the construction that might prop- | 
erly be placed on the contract lan- 
guage employed when viewed in the 
abstract. Upon reviewing the 
stipulated record in the light of the 


arguments advanced in the briefs of 


counsel, however, the Board was un-— 
able to conclude that either of the 
noted conditions were present. 

One of the areas where there ap- 
pears to be a genuine dispute as to 


material facts is highlighted in ap- | 


pellant’s brief where at several | 
places® the alleged obligation of 
the Bureau to permit the use of in- 


creasers and reducers between the 


pumps and the valves is discussed. 
In the course of that discussion ap- 


- pellant’s counsel asserts (i) that the 


pump 
Company) had provided assur-— 


supplier (Ingersoll-Rand 


ances that the use of increasers and | 


atSee General Electric Company, IBCA-— 
13, 1966), 73 LD. 95, 66-1 
BCA par. 5507 (on the record case) ; Compec, 
IBCA-573-6-66 (Jan. 4, 1968), 75 LD. 1, 
68-1 BCA par. 6776 (hearing case). 

82 Appellant’s Brief, 2-3, 6-7, 9. 
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esas would have no 5 detrimental 
effect on either the pump or the sys- 


tem and (ii) that “[t]he Bureau’s — 


professed fear that use of the in- 


creasers or reducers would impair 


the efficiency of the pump or cause 
erosion of the mortar line pipe 


which first surfaced in the Con- 


tracting Officer’s decision is an ob- 
viously ‘contrived afterthought to 
_ paper over capricious whimsy” 

(Appellant’s Brief, 6). In the find- 


ings, however, the. contracting of- | 
ficer states that in a telephone con-— 


versation’ the contractor’s pump 


supplier had been told that the use 
of increasers and reducers between — 


the pumps and the valves would not 


be acceptable since “the use of. 
valves ‘and piping which are smaller 


than the suction and the discharge 


of the pump reduces a pump’s per- — 
formance and increases the erosion. 
of cement-mortar lined piping sys- 


tems” (Exhibit 2, paragraph 5). — 


Review: of the other appeal file. 


documents discloses that in a tele- 
phone conversation on Feb. 5, 1974, 
the contractor had been advised by 


Mr. Jerry Smith of Ingersoll-Rand. 


that “their Denver representative, 
Mr. Paul Weber, had conferred 
with U.S.B.R. engineers in Denver 
relative to the problem of recencil- 
ing the estimated valve sizes to the 
actual pump sizes.” In the letter of 
Feb. 12, 1974, by which this infor- 


_mation was sonvered to the project 


construction engineer, the contrac- 
tor states: “Mr. Smith advised us 
that the U.S.B.R. engineers will 
permit no variance in size between 
the intake valves and the pump in- 


takes or beiween the discharge: 

valves and the pump discharges” 
(Exhibit 8). Following the Febru- 
ary 5 telephone conversation Inger- 
soll-Rand wrote the contractor un- 
der date of Feb. 9, 1974, to say that 
the use of the ereasors and de- - 
creasers “will have no So - 
effect on the pumps” or “on the sys- 
tem” ®3 after which the company 
stated: “As you requested, we have 
contacted the U.S.B.R. and given | 


them our assurance that there would © 


be no detrimental effect by use of in- 
creasers and reducers” (Exhibit 7). 

From the existing record there 1s no 
way of establishing the time when 
the telephone conversation to which 
the contracting officer refers took 


place or who were the participants. 


There are no answers to other ques- 
tions raised by the correspondence 


noted. Was the “assurance” given 


the USBR by Ingersoll- Rand oral 


or written? By whom and to whom 


was it extended? When was it given 
and with what result ? At the time 
the “assurance” was given to the 


USBR, did the Bureau interpose 


the objections stated in the con- 
tracting officer’s findings? If the | 
Bureau did ree such objections; 


8 The entire paveaeaah from which this 


language is taken reads: 


“We have discussed this with our shop and 
have their concurrence that it would be per- 
fectly acceptable to use increasers on the inlet 
of the pumps. and decreasers on the discharge 
of the pumps in order to retain the valve sizes 
in the specification. This will have no detri- 
mental effect on the pump:as there is plenty 
of suction pressure. It. should also have no | 
detrimental effect on the system as. the fric-. 
tion losses and pipe velocities were calculated 


basis [sic] the valve sizes in the specification _ 


anyway” (Exhibit Ae 
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what response, if any, did the 


representative of Ingersoll-Rand. 


make? If the propriety of the Bu- 


-reau’s action In refusing to permit. 


the contractor to use increasers and 
reducers between the pumps and the 
_yalves is an important element in 
the appellant’s theory of the case, 
‘then the answers to the. questions 
posed are indispensable to an in- 
formed judgment. They can best be 


provided in an adversary type hear- 
ing where witnesses appear and are. 


subject to cross-examination. 
A question raised by the present 


record is whether or not.the Bureau 
proceeded with reasonable care in- 


preparing the estimated valve sizes 
included in the invitation. In the 
letter to the Bureau of Mar.. 21, 
1974, the contractor states: 

The bidders on the valves and the valve 
systems had no information available 


to them other than the bidding documents 
and drawings. They had no knowledge of 


_ what company would supply the pumps. 


as we did not know either until a few 


minutes before the bid opening. As a mat-- 


ter of fact, all of the pump bidders. that 
we had except Ingersoll-Rand“ withdrew 
their bids shortly before bid opening time 
because they could not meet the WRN? 
requirements (Exhibit 10). 

‘Subsequently, in the letter dated May 
31, 1974, the contractor states : 


84In the letter of Feb. 9, 1974, to the Con- 
tractor, Ingersoll-Rand states: 

“The specification for the pumps did not 
‘state what size connections were to be fur- 


nished, although it did give ‘estimated’ valve 
sizes which were to be sized identical to the 
pump connections. The majority of our pumps 


have connections larger than those of the esti- 
mated valve Sizes. Use of these large pumps is 
“necessary for us to meet the USBR’s speed and 


efficiency specifications. There is no way we | 


can. supply smaller connections and still meet 
these requirements” (Bxhibit 7). . 
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* * * the specifications are, for all prac- 
tical purposes, closed specifications since 
only one pump supplier and one motor 
supplier thought they could fulfill the re- 
quirements.. These were Ingersoll-Rand 
and General Electric respectively (Ex- 
hibit 12). 


The questions guewesied by the 
spore quotations and that set forth | 
in note 34, supra, are: 1. Is it true 


‘that Ingersoll-Rand was the only 
pump suppher which could meet > 


these specifications? 2, Assuming it . 
was true at the time the invitation 
was issued, did the Bureau. then 


know this to be the case, or was it 


chargeable with such knowledge? 3. 
Assuming affirmative answers to the 
preceding questions, was the Bureau 


. chargeable with knowledge that in 
order to meet the “USBR’s speed. 


and efficlency specifications” Inger- 
soll-Rand would have to use large 
pumps and connections of commen- 
surate size (note 84, supra) and 


therefore required to estimate the 


various sizes of the valves to be used: 
with the Ingersoll- Rand pump with: 
a greater degree of accuracy * than: 
was actually achieved. 

Another question raised by the: 
record. but apparently related pri- 


3 Of. Womack v. United States, 182 Ct. Cl. 
399 (1968) in which in the course of constru- - 
ing the application of a 25 percent variance in 
quantity , clause to the estimated quantity of 


' Index cards in an invitation, the Court stated: 


at page 410: 
“While the evidence supports the defend-. 
ant’s claim as to the extent of its actual knowl-_ 


edge and its timely disclosure of that knowl- 


edge to the plaintiffs, it also shows that an 
exercise of reasonable care would have alerted’ 
it, at least by: the time of award of. the con- 
tract, to the substantial incorrectness of its: 
unquestionably honest but equally erroneous: 
impressions. concerning the highly relevant: 
matter of card quantity. (rae 
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- marily to quantum ** concerns the 


extent to which the claims asserted 
were the result of the. substantial 


delay by Ingersoll-Rand in securing: 


approval of its drawings and other 
data for the pumps. In the findings 
' the contracting officer notes (i) that 
the specifications necessitate receipt 
and approval of pump data prior 


to approval of the associated valve | 


sizes; (11): that paragraph. 139 
(Drawings and Data to be Fur- 
nished by the Contractor) requires 


the contractor to furnish the pump: 
design approval data for all pump- 


Ing units within 45 calendar days 


after the date of ‘receipt of notice 


to proceed; (iii) that the first sub- 
mittal of pump data was not ap- 
proved ;°7 (iv) that the second sub- 
mission of pump data for only one 
pump was received by the Bureau 
149 days after the date of receipt 


of notice to proceed; and (v) that - 


the late receipt of pump data from 
‘the contractor’s pump supplier 


placed the contractor’s valve sup- 

pliers in a period of higher material © 

costs (Exhibit 2, paragraph 11).%* 
The letter from the contractor to. 


the Bureau under date of May 31, 


36 We say hapeereute related primarily to 


' quantum” sinee, in the absence of any basis . 


- for determining the extent to which the claim 
may reflect increases in costs due to inflation 
rather than inereased 
“changes” in the valve sizes, we. are unable 
to speak more definitively: 


37 See Bureau’s letter dated pues 9, | 1973 


(note 26, supra)... 

. 8 Concluding this discussion tte contract- 
‘ing officer states in the same paragraph : 

’ “Since the Government is not responsible for 


' the contractor’s delay in submitting pump | 
- data, I do not believe the Government. ean be 


held’ responsible for any increased costs in- 
curred by the coniractor’s valve suppliers, ” 


costs due to the ~ 


1974, ina ates that ae jade part of : 


the delay in the submission of ac- 
ceptable pump data may have re- 


sulted from the pump supplier un- 


dertaking to propose design changes 


which would have resulted in con- 


siderable cost savings to the Govern- 
ment. The proposed design changes _ 


were not accepted by the Bureau, 


however, because they might have 
had a “domino” effect (z.e., require 


other changes on the project) (Ex- 
hibit 12). Neither the letter in ques- 


tion nor any other document in the 
record makes clear how much of the 
delay in obtaining approval of re- _ 
quired pump data may have resulted . 


from the pump supplier proposing 
design changes. Assuming arguendo 


that some part of the delay in ob- 
taining approval of the pump data. 
can be attributed to such cause, a 
further question arises as to whether 
the proposed design changes result- 
ed from a purely voluntary effort 
on the part of the pump supplier or 
whether such effort went forward. 
at the instigation of the Bureau per- 
sonnel concerned or with their active | 


| collaboration. 


The extent to which costs reféet- 
ed in the claims of the valve sup- 
plers® for “valve changes” are at-_ 


- 8% Concerning the claims of one of them the 
contractor’s letter to the. Bureau. of Feb. 12, 


- 1974, states : 


“The Hallgren Company further.. advises 
that since approval of their submittals by the 


U.S.B.R. Denver office on Oct. 1, 1973, fabrica- —- 


tion has been progressing so at this date. it is 
nearly ready for shipment. Some of their costs, 
therefore, probably reflect work that they have 


done that cannot now be used” - (Exhibit 8). 


The Haligren Company was the supplier of — 
the discharge valves and valve operating sys- 


(Continuedy 
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tributable to the delay of the pump | 


supplier in submitting ,acceptable 


pump data (2.¢., to the inflationary | 


spiral) cannot be determined from 
the present record. In the letter to 


the Bureau of Feb. 12, 197 4, the con- | 


tractor States: 


Both of our suppliers advise that ‘the 
- price of valves has increased a great deal 
since they bid the job last year. When 


changes are made either way the valves. 
must be furnished -at today’s prices in-. 
stead of the. lower prices prevailing last. 


year (Exhibit 8). 


After the Bureau ieaoanaels a 
noting that the specifications did 
not provide for increased costs due 


to price escalation of materials, the 


contractor expressed regret that its 
previous letter had given the im- 
pression it was making such a re- 
- quest.” In its letter to the Bureau of 
May 31, 1974 (Exhibit 12), the con- 
tractor states: “At this time we are 
not talking about time delays, ra- 


ther we are talking about the nu- 
merous changes in valve ‘sizes re- 


quested ws the Bureau * * * 


. Continued) 

tems (Hxhibit 8). The Bureau’s letter to the 
contractor dated Sept. 27, 1973, contained the 
statement: “The “following valve sizes are 


_ Satisfactory. (provided they are not smaller | 


than the discharge of the pump actually fur- 
nished) ; * * #” (Mxhibit 5). (See also Ex- 
hibit 9.) 
49 Wxbibit 9, ‘letter of Mar. 18, 1974, 
a “We regret that our previous letter gave 
the impression that we were requesting pay- 
ment for increased costs due to price escala- 


tion of materials. It was not and is not our. 


intent to.make such a request. 
. “We did make a request for. payment or 


materials. that had not been designed at the 


time of bidding and were not designed until 


agreement was reached between the U.S. BR. 


engineers in Denver and our pump supplier, 
Ingersoll-Rand” (Exhibit 10). 7 
' 42 The letter also states: 
«x * %& Our supplier, who also relied on the 
Bureau plans and specifications and did not 
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; The present record indicates that 
the costs comprising the claims of 
the valve suppliers are made up of 


_two principal elements, namely : (i) 


the “numerous changes in valve 
sizes” and (ii) increases in the costs 
of the valves attributable to the de- 
lay in securing approval of the 
drawings and other data submitted 
by the pump supplier.* There is no 
way of knowing, however, the ex- 
tent to which the costs involved fall 


Into one category or the other, As- 


suming that both elements are found. 


to be present, the Government could 


conceivably be found responsible for 
one or the other category of costs, 
for both, or for neither. In any event 
the principles governing the dispo- 
sition of oy portion of the claim 
involving “numerous changes in ~ 
valve sizes” are likely to be quite — 
different than those resorted to for 

determining allowance of the por- — 
tion of the valve suppliers’ claims 
attributable to the delay in securing 
approval of the drawings and other 





escalate his. prices by making allowances for 
unknown changes, had already placed his 
order for the valves at his original costs, When 
he was asked to order different sizes on today’s 


. ‘market he refused. He had offered to fulfill his 


original contract but could not furnish the re- 
vised valve sizes at comparable prices. The con- 
tractor is then caught between the Government 
who says we want you to change 39 of the 52 
valves we required and the supplier who says 
he will have to have more money because of 
shortages and price increases caused largely 


by Governmental economic policies. * * *” 


‘(Exhibit 12). 

43 With respect to the claims sanunead by 
‘Hallgren Company, a question also exists as to. 
what extent, if any, the claim includes costs 
incurred for discharge valves before the sup- 
plier received notice of the approval of the 
required drawings and data for the pumps 
for which the valves were to be furnished 
(note 39, supra). 
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data submitted by the pump sup- 
plier. 

With resveet to the first element 
of the claims, the Board will be 
concerned primarily with interpret- 
ing the terms of the contract taking 


into consideration the conduct of 


the parties. As to the second element 
of the claims, the question would ap- 
pear to turn on which of the parties 


is primarily responsible for the sub-. 


stantial delay which occurred in se- 
curing approval of the drawings 
and other data submitted by the 


-. pump supplier. 


[1] While the answers to the 
questions posed may be of assistance 


to the parties 1 m preparing the case | 


for hearing or in achieving a settle- 
ment of the matters in controversy, 
it should be. recognized that when 


the full scale adversary hearing now 


contemplated is held, some of the 


questions raised may be of only pe- | 


ripheral (if, of any) importance. 
The final position of the Board on 
any of these matters will depend, of 


course, on the evidence adduced at. 


the hearing. The Board finds that 
_ the questions raised and discussed 
above do show that the presently ex- 
isting record is.an insufficient basis 
for determining the merits of the 
entitlement question in IBCA-1061. 
The cross motions for summary 
judgment are therefore denied. 


Stay of Proceedings ¢ in LBCA-1072 


: Throughout the correspondence 


- comprising the stipulation, both. 


counsel have always recognized the 
right of the Board to conclude that 
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there were areas of factual disputes 

or areas of potential factual dis- 
putes and therefore deny the cross 


motions for summary judgment. 


Adherence to the agreement that — 
the proceedings in IBCA-1072 be. 
stayed pending a “final determina- 
tion”. of IBCA-1061 by the Board | 
or by the Court of Claims, as the 
case might be, is not seen as depend- 
ent upon any ruling by the Board 
on the cross motions of the parties 
for summary judgment. There are, 
however, other and we believe com- 
pelling reasons for vacating the 
stay of proceedings despite the 
terms of the parties’ stipulation. 
For the purpose of facilitating 


the discussion let us quote again the 


precise language of the stipulation | 
with which we are here concerned. 


In a letter addressed to appellant’s 


counsel under date.of Dec. 4, 1975, 
the Department counsel stated : 


After reviewing the entire ‘matter, IT 


have decided to accept a proposal sug: ~ 


gested by you in your letter of Nov. 4, . 


1975. In essence, your proposal to stay 


all action on. the. claims set forth in 
IBCA-1072-7-75 pending final determi- 


nation of IBCA~1061-3-15 is acceptable | 


to me. 


In a letter stlaneaced és the ee 
under date of Dec. 11, 1975, appel- 
lant’s counsel made ee the mean- 
ing to be ascribed to the term “final 
determination,” stating: a 

8. The reservation of rights or reme- 
dies language makes explicit what is im- 
plicit and that is that by entry into 
these stipulations, we are not waiving 


Wunderlich Act review or breach of cou- 
tract action in the Court of Claims should 
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the decision of the Board be adverse to | 


claimants, 


4. We remain. willing to stipulate that 


the final determination » through the 
Court of Claims, if such: action need be 
taken, in 1061-3-75 will bind the result 
in 1072~7-75 without piecemeal treat- 
ment of the two cases. We remain un- 
certain whether the Government is like- 
wise willing “ to stipulate this procedure. 


[2] When negotiations between 
counsel concerning the terms of the 
stipulation finally concluded, the 
Board did not view the final product 


that emerged ** as a likely vehicle 
for expediting the resolution of the — 


instant appeals or for promoting ef- 


- ficiency or economy in their resolu- 


tion. It was loath to disapprove a 
procedure which both counsel 


wished to pursue, however, and it 


was mindful that the parties may 
have foreseen the possibility or even 
the probability of developments oc- 


: curring “ ae which 1 were not, reflected 


4 The Goverment remained unwilling 
a (note 29, supra). 

4 The failure of the parties to agree that the 

S “final determination” on entitlement in IBCA— 

1061 would be binding with respect-to IBCA— 

1072 (note 29, supra) had eliminated the 


principal factor eonducive. to expedition, 


efficiency and economy. The failure to so agree © 
also made the stay of proceedings in IBCA—_ 


1072 highly questionable since, until the Com- 
plaint and the Answer were filed, there were 
no litigable issues before the Board; and, bar- 


ring a settlement being reached, such plead- 


ings would have to be filed in any event after 
a “final determination” in IBCA-—1061, irre- 


spective of whether it was made by the Board — 


or by the Court of Claims. The failure of the 
- .parties to: stipulate to any facts placed the 
Board in precisely the position it would have 
been in if the settlement of the record. proce- 
dure authorized by its ruJes and initiated by 
the Order of Aug. 5, 1975, with respect to 
IBCA-1061 had been brought to fruition. 
46The Board would not be told what pros- 
pect the parties foresaw for settlement depend- 


ing upon the rationale adopted by the Board — 
or by the Court of Claims in deciding the en- 


titlement question’ in JIBCA—1061. 
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in ake terms of the stipulation. At 
the time the Board acquiesced in the 
stipulation of the parties, it did not 
then foresee any legal impediments 
to adhering to the terms agreed 
upon. 

After simultaneous briefs of the 
parties were réceived, however, the — 
Board had occasion to consider the 


_terms of the stipulation. governing 


the stay of proceedings in IBCA- 
1072 in the light of recent and au- 
thoritative pronouncements of the 
Court of Claims with respect ’ 
to splitting the cause of action un- 
der a single and indivisible contract. 
Addressing itself to this question in 


Container Transport International,- 


Inc. v. United States, 199 Ct. Cl. 718 
(1972),7 the Court stated at pages 


| 717-18 : 





at Of. | Everett Plywood Corporation  Y. 
United States, Ct. Cl, No. 143-71. (Feb. 19, 
1975), Slip Opinion at 5-7: 


“Tt ig recognized that this court’s holding 


_in Electric Boat Co. v. United States, 81 Ct. CL. 
861 (1985), cert. denied, 297 U.S. 710 (1936), — 


requires a litigant to seek to amend a pending 
suit to add later accruing claims under a 
single contract if he is to avoid dismissal of a 
later suit on the ground he hag split his cause 
of action. However, defendant has cited no 
authority, and none has been found, to sup- 
port the proposition that the obligation to 


amend extends to claims accruing after a trial 


bas been held and after the trial judge’s deci- 
sion has been rendered. While, in an appro- 
priate case, it may,be desirable even under 
those circumstances for a party to seek to 
‘amend, it does not follow that judicial econ- _ 
omy, convenience, and fairness to litigants ' 
will always be served by imposing sich a re- 
quirement either on the parties or the court, © 
[Footnote omitted. ] . 
* : of * * oe 

“Under the circumstances present in this 
case, it is concluded that it would be an un- 
warranted extension of Hlectric Boat to hold- 
that plaintiff's failure to. seek to assert the 


present claims in 7'onga I bars it from any fur- 


ther relief. Accordingly, the defense based on 
splitting of the cause of action is denied.” 


. [83 ID. 2 
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The general rule is, of course, that a 


final decision on the “merits” of a claim 
bars a subsequent action on that same 
claim or any part thereof, including is- 
sues which were not but could have been 
raised as part of the claim. * * * A 
plaintiff. who splits his claim (or cause 


of action) and fails to include his entire | 


demand in his first suit will have, as a 
result, to give up tthe part on which he 
fails to sue the first time. See Baird v. 


United States, 96 U.S. 430, 432 (1877); 
Nager Electric Oo. v. United States, 177 
2d 847, 855-56 


Ct. Cl. 234, 
(1966). _ | 
‘We have also held that, normally, a 


246, 368 F. 


single claim (or, as it used to be. called, 
“cause of action”) arises out of each ~ 


single, indivisible contract (see Nager 


Hlecirie Oo. v. United States, supra, 177 | 
Ct. Cl. at ae, 254, 368 FW; 2d at 855— 


57, 861) ; me 

The modern trend with expect to the 
defense of former adjudication is ‘to in- 
sist, first, that a plaintiff raise his entire 
“claim” in one proceeding, and second, to. 
define “claim” to cover all the claimant’s 
rights against the particular defendant 


transaction, or series of -connected 
transactions, out of which the action 
‘arose. In deciding what factual grouping 


-constitute a transaction, and what group-. 
ings make a series of connected transac- 


‘tions, the tribunal acts pragmatically, 
‘giving weight to such considerations as 
whether the facts. are related in time, 
“space, motivation or the like so as to form 
a convenient trial unit, and: whether 


48 It is undisputed that the claims in IBCA— 


1061 and those in IBCA~1072 arose under the — 


same contract. There appears to be no doubt 
but that the underlying facts for both appeals 
are related in time and space so as to form a 
convenient trial unit. As early as Apr. 30, 
1975, the contractor was proposing that the 
final decision of the Board of Contract Appeals 
_ or the Court of Claims on the earlier appeal be 
binding on the claims involved in the later 


appeal (note 10, supra). The notice of appeal — 


in IBCA-1072 protests the action of the proj- 
ect construction engineer in “requiring sepa- 


Claim 


their imeatmert as a unit conforms to 
the parties’ expectations or business un- 
derstanding or usage. See Ashe v. Swen- 


son, 897 U.S. 436, 454-56 (1970) (éoncur- 


ring opinion) ; F. James, Civil Procedure, 
Sec. 11.10 (1965) ; Vestal; Res Judicata/ 
. Preclusion: Judgement for ‘the 
Claimant, 62 NW. U.L. Rey. 357, 359-61, 
394, 395 (1967). 


In a apie of readily — 
able circumstances the Court of 
Claims rule against splitting the 
cause of action would be of no prac-_ 


- tical significance to the processing 
of the instant appeals. Such would 


clearly be the case if the Board were — 
to decide one or both of the instant 
appeals in favor of the appellant. 
But at least until the complete - 


record has ‘been made, there can be 
no. presumption that one or the 


other of the parties to an appeal or 
to a litigation will prevail. 
-Viewed from the standpoint of 


ee ant - what “could happen,” it is clearly 
with respect to all or any part of the © 


conceivable that the Board might 


‘decide IBCA-1061 in favor of the 
Government. In this eventuality the 
contractor would have the right to 


bring suit in the Court of Claims on 
the claim covered by IBCA-1061 
and thereby secure a “final deter- 
mination” cf the matter. The con- 


tractor would be precluded, how- 


ever, from including the claims em- 
braced in IBC A-1072 in such Court 
of Claims action by both the terms . 
of the stipulation and by the doc- 
trine of exhaustion of administra- 
tive remedies. If the Court of 
Claims were to rule in favor of the 
rate treatment of issues having common ques- 


tions of law and of fact” (text accompanying 
note 14, supra). 
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Re contractor in the suit so filed, ars ; 


is nothing in the stipulation requir- 
ing the Government to accept the 
decision as binding upon the claims 


involved in’ IBCA-1072 (note 29, 


supra). At that juncture the stay. of 


proceedings would no longer bein 


effect and the appellant would be 
required to file the Complaint. If 
subsequently the Board ruled im 
- favor of the Government in IBCA- 
1072 and the contractor wished to 
pursue the matter further in the 
Court of Claims, the Government 


would be in a position to interpose 


the defense that the.contractor had 
split the cause of action under a 


single and indivisible contract. Pre- 


cisely the same defense could be 
raised if the Court of Claims sus- 
_ tained the Board’s denial of the 

claims covered by IBCA-1061 and 
subsequently the contractor brought 


suit in the Court on the claims em- 


braced in IBCA-1072.. Based upon 


the foregoing analysis, we find that | 


the portions of the stipulation: pro- 


viding for a stay of proceedings in 


IBCA-1072 pending a “final deter- 
mination” in IBCA~-1061 would re- 


quire the contractor in some cir-. 


cumstances to pursue a course of 


action in the Court of Claims in 
conflict with the requirement of the | 


Court that all claims under a single 
and indivisible contract be included 


in the same suit. We further find. 
that to the extent the situations pre- 
viously outlined came to pass, the 
terms of the stipulation (requiring 
a stay of proceeding in one appeal 


pending a final determination of 


the other), would have prejudiced © 
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‘the rte in nioostutans its. 


claims i in the Court of Claims. -_ 
Having found that adherence to _ 


the stipulation would in some cir- 


cumstances be prejudicial to the — 
contractor, we now turn to the ques-. 


tion of what authority, if any, the 


Board has to set aside “the parties 
freely made stipulation” in which. 
the Board had acquiesced.*® At the. 
outset we note that both the Court 
of Claims and the several boards 


have stressed the useful purpose 


served by stipulations and have 


given effect to them according to 
their: terms.” In J ohn M oShain, 





- £ The fact baat alesse party has sought ‘ 


‘be relieved from the. terms. of the stipulation 


is not regarded as depriving the Board: of au- 


thority to act where, as here, it foresees that 


the stipulation could be prejudicial to the con- 
tractor in some circumstances. . . 

50 See, for example, Hegeman-Harris & Co., 
Inc. v. United States, 194 Ct. Cl. 574, 581 
(1971) (“* * * both public and 
policy look with favor on stipulations designed 


‘ to simplify and shorten litigation to. the. bene- 


fit of all parties * * *.°) ; Defoe Shipbuild- 


‘ing Company, note 4, supra, in which the 


Armed Services Board stated : 
' “It is our constant practice to receive forms 
of judicial admissions. and to give them effect 
and we render final decisions based on them in 
whole or in part. They are recognized in our 


‘Rules 13 and 15. 


“Judicial admissions can be made at. any 


| stage of a litigation, and are a substitute for 


and dispense with the need to produce evi- 
dence (Note, Judicial Admissions, 64 Colum. 
L. Rey. 1125-26 (1964) ; McCormick’s 
book, Evidence, sec. 262 at 630 (2d ed. 1972). 


“They have to be clothed with a certain formal- 


ity which, as the appellant claims, was. prob- 
ably satisfied in this case. a 

61 Bates v. United States, 196 Ct. Cl. 862 © 
(1971) ; John McShain, Ine. v. United States, 
179 Ct. Cl. 682 (1967) ; Bruno New York In-. 


_ dustries Corp. v. United States, 169 Ct. Cl. 


999 (1965) ; and Garner v. United States, 161 


Ct. Cl. 73 (1963). 


See also Ray D. Bolander Company, Ince., 
IBCA-331 - (Nov. 16, 1965), 72 LD. 449, 
65-2 BCA par. 5224 (reversed on other 
grounds, 186 Ct. Cl. 398 (1968)), in which 
the testimony of a Government witness. was 
stricken because the Government had not in- 


judicial — 


Hand-: - 
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Ine. v. United States, 179 Ct.. Cl. 
_ 682, 635 (1967), the Court of Claims 
described a stipulation as “a judi- 
cial admission *? binding on the 
parties making it absent special 
consideritiona” Neither the Court 


of Claims ® nor the several boards 5* 


have hesitated, however, to relieve 
the parties of the burden of their 
stipulations in well- defined. and lim- 
ited areas. : 





formed the contractor of its intent to call the 
witness, as required by a prehearing agree- 
- ment between the parties. 

-823t is highly doubtful that a stipulation as 
-to . “procedure only” _ would qualify as a 
‘Sudicial admission.” While the decision in 
_ Defoe Shipbuilding (note 4, supra) was predi- 
- cated on other. grounds, it-is clear that the 
ASBCA had grave doubt. whether a conces- 
‘sion of ultimate liability should be treated as 
a judicial admission. Our research has failed 
to disclose any case involving a-situation even 


remotely similar to the question presented 


here. In these circumstances we have elected 
to treat. the stipulation as to:“‘procedure only” 
as if it were subject to the exacting standards 
required to be met in cases clearly involving 
- judicial admissions before the stipulation may 
be disregarded because of the’ special con- 
siderations shown to be present. See Kaminer 


Construction Corporation. v. United are 


text, infra, and cases cited therein. 
«8 Hegeman-Harris & Co., Inc., note 50, supra 


. (counsel may not stipulate the law, since this. 


is “a function which, in the context.of a judi- 
cial proceeding, is the province of judges. 
* * #7); The Sac & Fow Tribe et al. v. United 
States, 161 Ct. Cl. 189 (1963). 

- 4% See O. H. Leavell and Co., ENG. BCA 
8492 (Oct. 21, 1975), 75-2 BCA par. 11,596 
(contractor relieved from stipulation of issues 
by the parties with the Board noting “* * * 
' in instances where a:stipulation is inadvertent, 


contrary to law, contrary to fact, or made > 


without proper authority, the- Board may dis- 
regard the stipulation. * * *”); Defoe Ship- 
building Company, note 4, supra (Government 
-relieved from concession of Hability in stated 
amount in its brief). In the course of the 


- opinion the. Board stated at 49,907~908: 


“There are features here, however, which make 
it doubtful that this concession was truly a 
judicial admission. The proper subject of a 
judicial admission is a fact. * * * The con- 


_eession made in this case is not of a BaCY but of . 


ultimate ee ae 


In Kaminer ae Cor- 
poration v. United States, 203 Ct. 
Cl. 182 (1973), the Court of Claims 


found the Engineer Board had 
‘properly refused to be bound by a 


stipulation entered into and ap- 


proved in an earlier proceeding in 


the same case. In connection there- 
with the Court stated at page 197: 


In ordinary circumstances and: absent 
special considerations, where a stipula- 
tion is entered into before a. board and 
this court is called upon to review the 
board decision, great weight will be given 
to the stipulation. [Citations omitted.] In’ 


instances where a stipulation is inad- 


vertent, contrary to law, contrary to fact, 
or made without proper authority, this 
court may disregard the stipulation. 
Though stipulations here were entered 
into by the parties during the first board 
hearing, subsequent events led the board 
to conduct a complete de novo hearing 
on reconsideration. * *-* (Footnotes 
omitted.) 3 | 


We consider that “special con- 
siderations” are present in this case 


and that the stipulation should 
‘therefore be disregarded. Previ- 


ously we have noted that when the 
Board acquiesced in the stipulation 
between the parties, it was then wn- 
aware of any legal impediments to 
giving effect to the terms of the stip- 
ulation. In that sense the stipulation | 
can be said to be inadvertent. In any 
event, we consider that in the cir- 
cumstances present here, the agree- 
ment of the parties for a stay of pro- 
ceedings in one appeal pending a — 
“final determination” of the en-— 
titlement question on another ap- 
peal in a case involving claims aris- - 
ing at about the same time and un- 
der the same contract resulted in 
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counsel for the parties’ Py | 


to the law. As has been demon- 
strated, the stipulation failed to re- 
flect an awareness of the Court of 


Claims rule against splitting the. 
cause of action under a single and 
‘In some cir-— 


indivisible contract. ( 
cumstances the terms of the stipu- 


lation as agreed upon could at least. 


present the appellan it with serious 
problems in pursuing its remedy in 
-the Court of Claims, even if the 
Government ultimately were unsuc- 
cessful in. interposing a plea in bar 
_ based on the splitting of the cause 
of action defense. For the reasons 
stated and under the authorities 
cited, the Board finds that the stip- 


ulation should be disregarded in all. 


further proceedings related to the 
Instant .appeals. Accordingly, the 
stay of proceedings with respect to 
IBCA-1072 is hereby vacated. 


The stay of proceedings having | 


been vacated and there being no 
other reasons for delay, the appel- 
lant is hereby directed to promptly 
file the Complaint * in IBC A-1072 
and in any event within 30 days 
from the date of ae of this 


‘decision. 

Ba See Government Contracts, McBride: and 
"Wachtel, Sec. 
plaint (‘‘Anyone contemplating an appeal 
Should be mindful of the fact that it is a 
fundamental legal right that a defendant in a 
law suit be apprised of the charges or details 
' of the claim brought against him. This is not 
a mere technicality, but is of the very essence 
of justice and fair play. This should be an 
_ elementary standard before the appeal board. 
Consequently, the appellant must state his 
‘contentions in such a way that the Govern- 
-ment can reply to them and thus establish 
issues which the board can adjudicate. Brrors 
on the part of the contracting officer’ mist be 
Specifically assigned * * ¥*’), 
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| Consolidation of Appeals 


As previously noted the.question 
of consolidation of appeals has been 


before the several boards of con-. 


tract appeals on numerous occa- 
sions. A succinet statement of the 
rationale underlying consolidation 
of appeals is contained in Basic 
Construction Co., ASBCA Nos. 
20510, 20581, 20585 (Nov. 21, 1975), 
75-2 BCA par. 11,611. There the ap- 


- pellant opposed consolidation on the 


principal ground that separate ques- 
tions of fact and law were bound to 
arise with respect to the three ap- 
peals. Addressing itself to this ques- 
tion, the Board stated: | 
‘Perhaps appellant misunderstands the 
normal effect of consolidation. Consoli- 
dated appeals normally continue to be 
treated as they individually arose, i.e., as” 
independent appeals, each potentially 
posing different legal and factual issues. 
The appeals remain separately numbered 
and filed, When tried and briefed ito- 
gether, their separate identities remain. 
Examination of witnesses at trial can be | 
accomplished as though three cases fol- 
lowed one another for trial or, to save 


- witnesses’ time, can cover all appeals at 
one time. No special skills are required 


to keep files, exhibits and transcribed 


testimony clear as to the particular ap- © 
peal to which they related. 


*% * 7 “ok os 


These three appeals involve small 
claims of the same electrical subcon-— 
tractor under the same prime contract, 
with tthe same attorneys and, presumably 


some of the same witnesses. * * *_ 


Since its inception, it has been routine 
for this Board, as for its - predecessor 
Boards, to consolidate appeals. ets 


oo sk ** a *E 
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Lt is true that the rules do not expressly 
provide for consolidation. However, 
there are several relevant provisions in 
the charter and the rules * * *, 


*K a ee * 


Moreover, : within its _ sphere 


consolidation of appeals in appropriate 
Cases. AD express rule is not ae 
% i * 

[3] The SOcOnE the ere 
-celtes from the charter and the rules 


_of the ASBCA have their counter- 


part ** in the charter and the rules 
of this Board and in many cases the 


grant of authority is couched in 


virtually identical language.*’ The 
_ASBCA says it has inherent discre- 
tion to order consolidation of ap- 
peals in appropriate cases. We have 


the same discretion and have fre- 


quently exercised it in denying ** or 


ordering consolidation ** where such. 


action was proposed or opposed by 
one of the parties. 


56 See Cosmo ‘Consinienion ‘Co., IBCA-—412 
(Feb. 20, 1964), 71 ID. 61, 1964 BCA par. 
4059. 

57: #.g., compare the statement of the broad 
general authority conferred by our rules (note 
28, supra), with the language quoted in Basie 
Construction, supra, from Section II, State- 
ment of Purpose, of the ASBCA rules. 

3 American Cement Corporation, IBCA- 
496—-5-65 (Jan. 6, 1966), 65-2 BCA par. 53038 

at 24,935 (* * * While a request for con- 


solidation of related appeals for the purpose. 
of having one hearing merits serious considera- 


tion, the reasons advanced for granting the 
stay of proceedings in this case are largely, if 
' not entirely, in the realm of conjecture 
IY 

3° American Cement Corporation, 
496-5-65 and IBCA~578~7-66 (September 21,. 
1966), 73 I.D. 266, 66-2. BCA = par. 5849, 
affirmed on reconsideration, 74 I.D. 15, 66-2 
BCA par. 6065 (appeals under same contract 
ordered consolidated for purpose of. hearing 
and decision even though claims embraced 


within the two appeals were then pending in 


the Court of Claims). 
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Turning to the facts of this case, 
we note that the notice of appeal in 
IBCA-107 2 states there are common 


‘questions of Jaw and of fact in- 


volved in the two appeals. In or- 
dinary circumstances the presence 
of common questions of law and of 
fact. in appeals arising under the 


same contract virtually insures that 


they will be consolidated for pur- 

poses of hearing and decision. _ 
In ordering consolidation in- 

Basie Construction Co., supra, the 


“Board noted that the appeals in- 
volved claims of the same electrical 
subcontractor under the same prime 


contract with the same attorneys — 
and, presumably, some of the same 
witnesses. All of these factors or 
their equivalent are present in this 
case. Since common questions of 
law and of fact are said to be in- 
volved here, however, it is much 
more likely that the witnesses with 
respect to the instant appeals will 
be the same. Accordingly, the ap-— 
peals in IBCA-1061 and IBCA- 
1072 are hereby consolidated * for 
purposes of hearing, briefing and 
decision. 


8 American Cement Corporation, note 59, 
supra; Cf. Dorat Construction Co., Ine., 
ASBCA No. 13734 (Dec. 17, 1973) and 
Manson, Smith, McMaster, Inc., ASBCA No. 
14128 (Dec. 17, 1973), 74-1 BCA par. 10,432 
(appeals consolidated for purposes of decision . 
where common jurisdictional question pre- 
sented, even though the appeals involved dif- 


_ ferent contracts and different contractors). 


6. There is no.reason to await the filing of - 
the pleadings in IBCA-1072 before ordering . 
the instant appeals to be consolidated, since 
such action would be warranted in the cir- 
cumstances present here, even if it were ulti- 


mately determined that the appeals do not in- 


volve common questions of law and fact. Basic . 


Construction Co., supra. 


170 
Summary 


1. The cross motions for summary 
judgment in IBCA~-1061 are denied. 


9. With respect to the stipulation . 


‘between the parties, the Board has 
found that the terms thereof have 
‘either been satisfied or should be 
disregarded for the reasons stated 


‘in the opinion with the result that 
the stipulation will not govern the 


~ future processing: of the instant 
appeals. - | 
38. The stay of ere ree in 


-IBCA-1072 is vacated and the ap- 


pellant is directed to file the Com- 
 plaint therein promptly and in any 


event within 30 days from the date 


of receipt of this decision. 

_ 4, The appeals in IBCA-1061 and 
IBCA-1072 are hereby consolidated 
for purposes of poe 
and decision. 


| WuitaM F. eee 
Chief Administrative Judge. 


I cONCUR: 


Spencer T. Nissin, 
i REDE Judge. 
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| Appeal from a decision denying peti- 
tion to reopen. 


AFFIRMED, a 
1. Indian Probate: Indian Reorga- 
- nization Act of June 18, 1934: Gen- 
-erally—2'70.0 | 


“The Indian Reorganization Act recog- 
nizes two classes of. persons who may 
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briefing _ 


Decided = 15. 1976 | 


forth, 
eighth clauses of the decedent’s will 


[83 LD, 


take testator’s lands by devise, that is, 
any member of the tribe baving juris- 


diction over such jands and legal heirs of 
the testator. 


2, Indian Probate : 
nization Act of June 18, 


Indian Reorga- | 
1934: Con-— 


struction of Section 4~270.1 


The words “or any heirs of such mem- 
ber” found in sec. 4 (25.U.S.C. § 464 
(1970)) were early concluded by the 
Solicitor to mean those who would, in 
absence of the will, have been entitled to — 


share in the estate, 


APPEARANCES: C. Richard Neely, 
Esq., of the Portland Regional Solici- 


tor’s Office, for the Superintendent, 


— Western Washington pieeney, apne 
lant, 


OPINION BY. ADMINISTRA- 


TIVE JUDGE WILSON | 


INTERIOR BOARD OF 
INDIAN APPEALS 


The above-entitled matter comes 7 
before this Board on an appeal 


taken by the Superintendent of the | 
Western 


Washington Agency, 
through his attorney, C. Richard 


Neely of the Portland Regional. | 


Solicitor’s Office, from Administra~ 
tive Law Judge Robert © C. 
Snashall’s denial to grant a reopen 
ing of the estate herein. 

The record indicates an Order 
Approving Will and Decree of Dis- 


tribution was issued by the Judge © 
on Mar. 17, 1975. In the said order 


the Judge found and declared the _ 
fifth, sixth, seventh and 


of Feb. 19, 1969, devising lands to 


his grandchildren, J osephine Car- 


rie Penn, Donneen Ivy Penn, 


oa STATE, 


‘Stanley Penn, Francine Penn and — 
Frank Penn, of no force and effect 


since they were neither heirs at law 
of the testator nor members of the 


Quinault Tribe as required by sec- 


tion 4 of the Act of June 18, 1934, 
48 Stat. 985, 25° U.S.C. § 464 


| (1970), hereinafter referred to AS 


the Act. 
Thereafter, on “May. 14, 1975, 
‘Emily Cleveland Cooper, io her- 


self and as guardian ad litem for the 
Josephine Carrie Penn, 


minors, 
Donneen Ivy Penn, Frank Ross 
Penn, along with Stanley William 


Penn and Francine R. Wilkin. 


through their attorneys, Roche and 


Roche, filed a petition for rehear- | 
ing. The petitioners alleged'that the © 


notices of hearing mailed were 1n- 


adequate to put them on notice that. 


issues concerning construction of 


the will of decedent were to be tried | 


and that they. were not afforded op- 


portunity to obtain counsel to rep-— 


resent them in the hearing which in 
effect was a will contest. 


The Judge on May 30, 1975, 


denied the petition for rehearing on 
the basis that the petitioners had 
failed to offer documentation and 
other evidence in support of their 


contentions or allegations. No. ap- 


peal was taken by the petitioners 
from. the said denial for rehearing. 


On July 28, 1975, a petition to re- _ 
open the estate was filed by S. A.. 


Lozar, Stiperintendent of the West- 
ern Washington Agency, pursuant 
to the provisions of 48 CFR 4.242 
_(d) alleging error on the part of 
the Administrative Law Judge in 
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interpreting sec. 4 of the Act of | 
June 18, 1934, supra,:so as to pre- 
clude the testator’s grandchildren me 
from. recelving devises under his | 
will involving lands situated. on. the 
Quinault Indian 


7 Washington. 


The Judge on Aas 12, 1975, 


| denied the petition to reopen: on past. _ 
| precedent of the Department. The — 
Judge in his denial further stated » 


that he was without authority to’ 


rule in contradiction of the estab-. 
lished decisions of the Department, 


citing in support thereof the H'state_ 
of Emma Blowsnake Goodbear 


| Mike a/k/a Emma Walking Priest, 


TA-916 (Oct. 26, 1960); Estate of 
Lose Josephine LaRose. Wilson Hl,. 
2 IBIA 60, 80 ID, 620 (1973) and 


the Solicitor’s SPO 54 LD. 584 


(1984). 


| Thereafter, on . Aug. 25, 1975, the 
Superintendent of the Western 


Washington Agency, Bureau of In- 


dian Affalirs, through his attorney, 
_C. Richard Neely, Assistant Region- 
_al Solicitor, Portland, filed a notice 
of appeal from the Administrative 
Law Judge’s denial of Aug. 12, 1975. 


Appellant as basis for the appeal 
states : | | 

The Administrative Law Judge aued 
in voiding those portions of. decedent's 


will which devised trust allotted lands 
situated on the Quinault Indian Reserva- | 


tion to his grandchildren based upon his 
interpretation that they were not heirs or 
eligible’ devisees under Section 4 of the. 


Indian Reorganization Act of 1934 (now 


codified 25 U.S.C. § 464). 


The appellant along with the no- 
tice of appeal filed a memorandum 


peecnvaccn: 7 


172. 


“of authorities in support of the ap- | 
tion we must look to the existing 
laws of descent and distribution of 


peal. . | 
As stated in 1 appellant's | memo- 


-randum, the only issue in the appeal 


herein is whether Dewey : Cleve- 


land’s grandchildren come within 


the meaning of the phrase “any 


heirs of such member” as used in sec. 


4 of the Indian Reorganization Act 
which in relevant part provides:: 

* * * and in all instances such lands 
or interests. shall descend or be devised, 
in accordance with the then existing. laws 
of the State, or federal laws where ap- 

plicable, in which said lands are located 

or in which the subject matter of the cor- 
poration is located, to any member of 
such tribe or. such corporation or any 
. heirs of such member: * * * | 


The term “heirs of such member,” 

was interpreted by the Assistant 
Secretary of the Interior to mean 
“heir of the testator,” 54 I.D, 584, 


2 585 (1984). The’ ‘Seoretary i in regard 


thereto stated: 


Tam of the opinion that * * * the tes- 


tator may devise to his own heirs * * * 
but that outside the circle of heirs, the | 
p. 584 of the 1934 opinion in deal-— 


testator may devise only to fellow-mem- 
bers of his tribe or corporation. 


(11 The Department has since 


construed 25 U.S.C. '§ 464 (1970) as 
limiting testamentary disposition of 
_lands subject to the Act of 1934, su- 
' pra, to (1) a member of the tribe, 
or (2) an heir of the testator. H’state 
of John Moccasin, LA-1395 (June 
30, 1966). 

In light of the foregtine pete 
since the grandchildren. are not 
members of the Quinault ‘Tribe, it 
is necessary to determine if they fall 
within the class of “heirs” in order 
‘to qualify as eligible devises under 
the testator’s will. 
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aeK order to make that ietavinite. | 


the state where such lands are situ-. 
ated to ascertain to whom such land 
descends in the absence of a will 
since there are no Federal laws of 
descent and distribution applicable 


to Indian trust lands. 


The Revised Code of Washing- 


ton, 11.02.005 (6) (1965) defines 
heirs aS: : 
“Heirs” denotes. those persons, in- 


cluding the surviving spouse, who are 
entitled under the statutes of interstate , 
succession to the real and personal prop- 


erty of a decedent on his death intestate. 


The foregoing definition is in 


line with the interpretation given’ 


and followed by the Department in 
its decisions involving sec. 4 of the 
Act since 1934. 

The Board. is not unmindful of 
the term “any heirs” as it appears. 
in sec. 4 of the Act. However, re- 
garding the term, the Secretary on 


ing with the question of what per- 
sons other than members of the 
testator’s tribe may lawfully be des- 
ignated as devisees of his restricted 


‘property stated: 


6 TE “onchi member” refers to the 


testator himself, then the class of. non- 


members entitled to receive restricted 


Indian property will be limited to those 
who through marriage, descent or adop- 


tion have acquired a relationship to the 


testator sufficient to constitute them heirs _ 
at law. [Italie supplied.] . ; 
Moreover, on page 585 of the same 
opinion the Secretary went. on to 
state : « | 
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* * * Tam of the opinion * * * that the 
testator may devise to his own heirs * * *. 


In considering the term “or any 


heirs of such member” the Secretary 
_. in‘referring to the legislative his- 


tory, p. 586 of the opinion, one, 


cludes: : | | 


* * * It seems clear that the purpose of ’ 


these legislative afterthoughts was not 


to alter fundamentally the intent and 
scope of: the original. restriction . but 


rather to provide for the exigencies of 
a special case that had not been distinctly 
considered, namely, the case of an In- 
- dian testator desiring to divide his estate 
by will among those who would, in the 


absence ofa will, have been entitled to. 
share in the estate, nente his own 


: heirs. 

On the same , page of the opinion 
the Secretary makes reference to an 
explanatory statement made to the 


House of. Representatives by the 
Chairman of the House Committee | 


: on Indian. Affairs as follows: 
koe Tit [Section 4] however, permits 


the devise of restricted lands to the heirs, 
whether Indian or not. aR. ae 


It is the contention of the appel- 


lant that the term “any heirs” as 
used inthe Act is ambiguous in 


identifying those persons to whom. 
a living testator may devise land. 


since technically a living person has 

no heirs but only heirs apparent or 
presumptive heirs. Accordingly, thé 
appellant argues that the. Depart- 
ment in its past interpretation of 
“any heirs” in limiting or restricting 


the devise of lands to those persons 
who would take the land if the. 
Indian died without a will is too. 
narrow and overly restrictive, thus, . 


prohibiting a devise of land to 


- heirs.” 


more remote, presumptive heirs in _ 
those instances where there is an’ 
intermediate living person more — 
closely related to the testator as a 
presumptive heir. 
The appellant further Sted: e 
that such prohibition against devis- 
ing the land to more remote, pre- 
sumptive heirs is in direct conflict’ 


_with the expression given in. the — 


1934 opinion of the Secretary per- 
mitting the devise of such land ‘to 
any person who is a natural heir’ 
within the . testator’ S “circle of 


In essence, the sppeuient contends | 
that the term “any -heirs” means 
“presumptive heirs” and that the 
grandchildren, children of ‘the 


living daughter of the testator, fall’ 


within the.meaning of presumptive. 
heirs and, therefore, are eligible to. 
take the lands. situated on the 
Quinault. Reservation. | 

We disagree with the souellanies | 
contention that the grandchildren: 
in the appeal herein fall within the 
meaning of presumptive heirs .as_ 
that term is. commonly defined. | 

- In the first instance the Secretary 
in his opinion of 1934 as indicated 
elsewhere herein used the term “heir 
at law” as well as in his reference 
therein to the * sage history : 
where he concluded: 7 
* * * to divide his estate ey will ee 
those who would, in the absence of a will, ' 
have been entitled to share in the estate, : 
namely, his own heirs. [Italics supplied. ] : 

Clearly, the foregoing indicates | 
the term. : 
limited meaning, that is, restricting 
devises of lands subject to the Act : 


“ony heirs” to have a 


174 
‘to those persons to whom a de- 
cedent’s property passes under ap- 


plicable laws of descent in the ab-- 


sence of a will. 


The foregoing interpretation was 


clearly spelled out in the E'state of 
Left Hand or John (J ohnson) Left 


Hand, 11223-89 (June 17, 1940), 
wherein the Department held that: 


‘A grandson was not an heir: at law of 
the testator, being ithe son of a decedent's 
living son and therefore not qualified un- 
der section 4 of the Act of June 18, 1934 
(48 Stat. 984). 


The Department further held in 


the same case that the “nights of all 


parties under the will must be. 


cetermined as of testator’s death.” 
In the Estate of Emma Blow- 


snake Goodbear Mike a/k/a Emma. 


Watking Priest, supra, it was 


steted: 


{2] It. is clear thon ing foregoing 


- quotation [54 ID. 585-6] that the phrase . 


. in [the] section reading “or any heirs of 
such member” was early conclided by 


this office ‘to mean those: who: would, in 


the absence of a will, have Deen. entitled 
to share in the estate. a 
The term “legal heir” was asad 
therein to. designate to whom lands 
could be devised. 


Likewise, in the Estate of J vii | 
Moccasin, supra, it was held that a: 
legal heir could take as a devisee'un- 
der sec. 4. The state of Rose 
Josephine Laltose El, supra, held 


that “as long as-the intermediate 


parent is still living it is undisputed - 


that the grandchild of a decedent. 
cannot be the heir of the decendent 
under the laws of the state of 
Montana.” 


= ra 
mi Mes 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[83 aa 


“Appellant, in the face of the fore- 
going decisions, nonetheless urges 
that ‘the words “any heirs” as used 
in the Indian Reorganization Act — 


‘should not be given the alleged nar- 
row and unrealistic meaning here- 
.tofore given thereto by the Depart- 


ment and that it be given the ordi- 
nary or popular meaning of the 
word “heir” which would permit 
presumptive heirs to be named 


as eligible devisees in an In- 


dian will regardless of their degree 
of relationship to the testator or the 


fact that there are living persons: 
more closely related to the testator. 


Under the foregoing interpretation 
the appellant contends that Dewey 
Cleveland’s - grandchildren — are 
clearly presumptive heirs of the 
testator and. the devise of land to — 
them on the Quinault Reservation 1S 


valid notwithstanding the fact their . = 


mother survived the testator and 
who is still living. 

An “heir presumptive” is defined 
asi” 


The person who, if the ancestor should 


die immediately, would, in the preset 
circumstances of things, be his heir, but 


whose right of inheritance may be de- 


feated by the contingency of some nearer 
heir being born; as a brother or nephew, - 
whose presumptive succession. may be 
destroyed by the birth of a child. 


Black’s Law Dictionary, Revised. 
4th Edition (1968) citing various 


case authority; Ballentine’ s Law 


Dictionary, 8d Edition ( 1969). 

The above definition expresses 
what we consider the most com- 
monly and widely .accepted con- 


struction of the term “heirs pre- 
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sumptive.” As i been indicated 
elsewhere her ein, the Department in 
its decisions, though not using the 
term “heirs presumptive” the use of 
the terms “heir at law or legal heir,” 
is in keeping with the definition 
above stated and with the intent of 
Congress as expressed in the legis- 
_ lative history of the Act. Any inter- 
pretation to the contrary, such as 
the appellant urges, would be incon- 
sistent with the commonly ecese 
legal usage of the term. | 


“Accordingly, we find that cis, 
_ grandchildren of Dewey Cleveland 


af the case at bar do not fall within 
the meaning of the term “any heirs” 


of the Act and, therefore, are in- 


eligible to take the lands situated on 


the Quinault Reservation under the 


testator’s will. 

NOW, THEREFORE, by virtue 
of the authority delegated to the 
Board of Indian Appeals by the 


Secretary of the Interior, 43 CFR 
4.1, the Order Denying Petition to 


Reopen issued under date of Au- 
gust 12, 1975, by Administrative 
Law Judge — Robert C. Snashall 
be, and the same is unenOny 
AFFIRMED. — _ 


-This decision is final for the 


Dep artment. 


rere HL Wace 
Administrative J UaaG 


WE concuUR: 


Wau. Proie noe M ember of 
the Board. 


: Momene J. Sapscr, 
Administrative eage 2 
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Appeal by Itmann Coal Company from 


an. order by Administrative Law 


Judge George H. Painter in Docket 


M 75-136 dismissing a petition for 


“modification of the application of 30 


CFR 75.1712-2 pursuant to section | 
301(c) of the Federal Coal Mine 


‘Health and Safety Act of 1969. 


‘Affirmed, 


Federal Coal Mine Health and Safety 


Act of 1969: Modification of Applica- 
tion of Mandatory Safety Standards: 
Generally 7 


A petition for modification gitewine in 


' substance an erroneous interpretation of 


a mandatory safety standard by MESA | 
does not state a claim upon which relief | 


_ can be granted under section 301(c) of | 
the Act. 30 U.S.C. S SUEAC): (1970). 


‘APPEARANCES: Timothy M. Biddle, 
Esq. . for. appellant; Itmann Coal Com- 
pany; Robert L. Long, Esq., Associate 
Solicitor, Thomas A. Mascolino, Esq,, 
Assistant. Solicitor, and Robert A. 


Cohen, Esq., Trial Attorney, for ap- 


pellee, Mining Enforcement and Safety | 


Administration; Steven B. Jacobson, 
for appellee, United Mine Workers of 
America. — 


OPINION BY i aitcilaes -_ 
ISTRATIVE JUDGE DOANE — 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS — 


_Itmann Coal Company (Itmann). = 


appeals from the | pene dis- 
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missal in Docket: No. M 75-136 of 
its petition for modification of the 


(1970): 


DECISIONS OF THE 


application of 30 CFR 75.1712-2 
filed under sec. 301(c) of the Fed- 
- eral Coal Mine Health and Safety 
Act of 1969. 80 U.S.C. §861(c) 


sought relief from a change«in in- 


terpretation of the subject regula-. 
tion. by the -Mount Hope District 


_ Manager of the Mining’ Enforce- 


-. ment-:and Safety Administration 
(MESA). 
Judge Painter dismissed, ruling in 


Administrative Law. 

substance that allegations | adding 
up to a complaint against an er- 
roneous interpretation of a “manda- 
tory safety standard” do not state-a 
claim upon which relief can be 
granted under sec. 801(c). On ap- 
. peal, Itmann . 


- misconstrued sec. 301(c).. For the 


Teasons set forth below, we are of 


the opinion that neither an operator 
nor a representative of miners may 
contest the validity of MESA’s in- 
terpretation of a mandatory safety 


standard.in a sec..801(c) proceed- 
Ing’, and sccordingly, we affirm the © 


Or der of dismissal. 


7 Factual ana Pr pian — 
ry, Backgr ound 


The subject of the. eae aca 
' tion for modification is a bathhouse 
_ which serves the Itmann Nos. 
and 3 Mines which are operated near, 


; Itmann, ‘West Virginia. The Nos, 1 


and 2-Mines.each have. a. single: 


- portal, and the bathhouse is located 
11. mules from the. portal | of the 
former 
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-In its: petition, Itmann. 


challenges Judge. 
Painter’s ruling, contending that he. 


eS eo 
' The above quoted regulation was 


and. 2. 2 miles, from the, : 


Hae oa 


oct of the latter. The No. 3 Mine 
has two portals, one of which is 500 
feet from the bathhouse while the 


other is 4.5 miles distant. from that 
point. | 


By letter i June 13, “1972, the 
Bureau of Mines approved the -cur- 
rent location of the subject bath- 
house. Nearly :3 years later, despite — 
the lack of any material change in 


circumstances, the Mount'Hope Dis- _ 
trict Manager for the Mining En- 
forcement. and Safety Administra- 


tion. rescinded the. previous ap- 


proval in a letter to Ttmann eae | 


May 21, 1975... 

Gubeeqitently; on May. 28, 1975, = 
three notices. of violation ‘were is- 
sued alleging nonconformance with 
30 CER 75.1712. Itmann applied for 
review of these notices under sec.. 
105 of the Act on June 3, 1975. 30 


‘U.S.C. § 815 (1970). HOPE 75-804, 


75-805 and 7 5-806. These applica- _ 

tions for review are currently stayed 

pending the outcome of this appeal. 
At all times pertinent to this case, | 


- the substantive standard governing 


bathhouses has been 380 CFR 7 5.- 
1712-2 which provides: | 


Bathhouses, change rooms, and sali- 
tary toilet facilities shall be in a location - 
convenient for the use of the miners. 
Where: such facilities are designed ‘to 
serve more than one mine, they shall be 
centrally located so as to be as. conveni- 
ent for the use of the miners in all mines 
served by such facilities. 


promulgated by the Secretary in ac-. 
cordance: -with sec. 301(d) of the 
Act, 30 U.S.C. §861(d) (1970), 


pursuant to discretionary authority 


to create a oat standard granted 


wl o20°0=~™*™*~SSSs*~*~*~:SE MAN COAL COMPANY 
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dismiss, holding that 30 CFR %5.- 
1712-2 is a mandatory safety stand- 


in sec. 317(L), 80 U.S.C. §877(Z) 


(1970), 30 ‘CFR: 75.1712, which. 


states in ‘pertinent part: 


The Secretary may require any op- 
erator to provide adequate facilities for 
. the miners, to change from the clothes 
worn underground, to provide for the 
storing of’ such clothes from shift. to 
shift, and.to provide sanitary and bath- 
ing facilities. * * * [Italics added.] 

- Itmann filed: the instant petition 
for modification on June 10, 1975, 
contending 


and to the subject mines, “* * * that 
an alternative method. of achieving 
the result of stich standard exists 


, with respect to the new 
interpretation of 30 CFR 75.1712-2 


ATT. 


ard on the ground that any standard 


set out in section 302 through sec. 
818 is a safety standard. He then | 


dismissed the subject petition sua 
sponte on the ground that the inter- 
pretation of a mandatory safety 


_ standard by a District Manager can- 


not be challenged i in a modification 


proceeding? 


Itmann timely noted an appeal to 


the Board on July 29, 1975. Timely 
briefs have since been filed. by all 


parties, and the case is now ‘Tipe ‘for | 


decision. 7 


which will at, all times guarantee no = 


Jess than. the same measure of pro- © 


tection afforded the miners *. *-* by 


such standard * **.” 30 U.S. C $861. 


(c) (1970). The “alternative meth- 


od” alleged by Itmann. was 30 CFR_ 
15.17 12-9-as it was interpreted and — 


applied to the subject mines’ from 


June 18, 1972, until May 21, 1975. 
On June -12, 1975, the United 


Mine Workers of America, -( UM 


WA) filed an answer. amounting to 


a general denial. | 

Noting -:that. sec. 301 (ey ae its 
terms applies only to. “mandatory 
safety standards,” MESA’ moved 


for dismissal’ of Itmann’s petition. 


on June 24, 1975; on the ground that 


80 CFR 75.1712-2 is in substance. 


‘a mandatory health standard. The 
UMW A. supported MESA’s motion 


-on Juné 30, 1975, and on that: same 
day Itmann filed.a’ statement | in. yep 


‘position: 43 CFR 4.510. : 


J udge denied MESA’s motion to 


1 Although the propriety of the. Judge’s _ 
Tuling is not directly before us, we believe that | 
several observations are appropriate with | 
respect to MESA’s argument which was sup- 
ported by the UMWA. MESA has contended 
that 30 CFR 75.1712-2 is essentially a manda- 


‘tory health standard because it “* * * indi- 


cates few ifany safety considerations * * *?~ 
(Br. of MESA,p.6). — 
-In the first place, MESA has never fatty 


“gtated that 30 CFR 75.1712~2 serves no ‘safety 


purpose at all, an essential predicate to the 
legal conclusion they would have us draw. 


Second, if we were to accept the invitation by 


MESA and the UMWA to declare 30 CFR 


--75.1712-2 to be a mandatory health standard, » 
- questions would inevitably arise as to its en- 
forceability inasmuch as it was developed. by 


the Secretary asa safety standard under sec. 


 801(d) of the Act, 30 U.S.C. § 861(d) -(1970). 
- Compare .30 U.S.C. 
with United States v. Finley Coal Company, _~ 


§§ §11(d),. 841 (1970) 
493 WF. 2d 285 (6th Cir.), cert. denied, 419 U.S. 
1089 (1974). Finally, we are well aware of 30 
CFR 71.401. which tracks 830 CFR 75.1712-2 
almost exactly and was developed and promul- 


gated as a mandatory health. standard for sur- 
‘face facilities. We do not view the ‘similarity 
88 a. serious problem in and of itself, because 


a standard can be both a health standard and 


ae ‘safety standard.. Compare 30° U.S.C. ~§ 841 
(a) with 30 U.S.C. § 878 (1970). 


“2 Itmann has not questioned te: oropHety 


7 of. the Judge’ Ss action in raising this issue sua 


By order dated uly 1 18, 1975, the - 


sponte or dismissing the subject petition with- 


out allowing an ae to be heard | on. 
such issue. ~~ 
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- “Whether the Administrative Law 
Judge correctly ruled that an al- 
legation of an erroneous interpreta- 


tion of a mandatory safety standard | 
by a MESA District Manager does — 


not state a claim upon which relief 


may be granted under sec. 301 (c) of | 


the Act. , 
Ee Discussion 
By its petition for modification, 
_ Itmann sought relief from a change 
in interpretation of 30 
75.1712-2 by. a MESA District 
7 Manager with respect to the subject 
mines, a change which meant that 
the location of the bathing facility 
in question was allegedly no longer 
‘in compliance. Itmann asked that 
the original interpretation of 30 
CFR 75.1712-2 be substituted for 
the new interpretation, claiming 
that the former is, in the words of 
sec. 801(c), “* * * an alternative 
method of achieving the result of 


such standard * * * which will at’ 


_all times guarantee no less than the 
same protection afforded ‘by such 
‘standard * * *,” 30 U.S.C. § 861 (c) 
(1970). Itmann argues that unless 


-. ‘we construe sec. 801(c) to cover 


the subject claim, it will have no 


~ available: avenues to seek relief and 


will be denied administrative due 
‘process. 

Judge Painter was of the view 
that Itmann could raise an issue as 
to the correctness of the District 
Manager’s new interpretation, but 
not in'a sec. 301(c) proceeding. He 


acknowledged Itmann’s right to ad-.: 


ministrative due process, but ex- 


DECISIONS OF THE DEPARTMENT OF THE 
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pressed the opinion that. = 


That issue is to be decided j in review | 
' proceedings under sec. 105 (a) of 


the Act, * * *” 30 USC. § 815 (a) 


(1970). 


On appeal, MESA and _ the 
UMWA contend that the Judge’s 
analysis was sound and that “his 


“order of dismissal should -accord- 


ingly be. affirmed. | 

The clause of section B01(e) 1 un-- 
der which Itmann claims relief 
reads as follows: | 


‘Upon petition by the operator se. 
the Secretary may modify the applica- 


-tion of any mandatory safety standard to 


a mine if the Secretary determines that 
an alternative method of achieving the 
result of such standard exists which will 


‘at all times -guarantee no less than the’ 
‘Same measure of protection afforded the 


miners of such mine by such standard 
a S Aaa 

In our opinion, this clause’ was 
intended to cover petitions to sub- 
stitute an alternative safety stand- 
ard in whole or in part for an exist- 
ing one having the force and effect 
of law with respect to an individual 


- mine. The petition here does not in- 


volve any such claim ; rather, it con- _ 
cerns a request to substitute an alter- 


native interpretation of a manda- 


tory safety standard for that cur- _ 
rently applied by a MESA District — 
Manager which does not have the 


force and effect of law. We do not 


think the Congress contemplated 
that sec. 301(c) would cover such a 
claim for relief. To conclude other- 
wise would turn sec, 301(c) into a 
review proceeding involving ab- . 


3 This kind of statement’ of policy is not - 


binding on us, and does not have the status of 
a regulation or a decision of the Board. 
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stract claims for declaratory: relief 
where we would be asked to deter- 
mine the validity of MESA inter- 


pretative policy, a policy which does 


not have the force and effect of law. _ 
We would, for example, have to en- 


tertain challenges to the validity of 


changes in the inspector’s manual.. 
Sec. 301(c) was not devised for set- 
tlement of such theoretical disputes, 
and we reiterate that it does not — 
provide for a review proceeding. ' 
See In the Matter of: Affinity Min- 
ing Company v. MESA, 6 IBMA 
100, 83 LD. 108, 197 51976 OSHD 


par. 20. 651 (1976). 


have argued, Titmann ‘can challenge 


the District Manager’s interpreta- 
tion of 80 CFR 75.1712-2 in the — 


course of seeking an administrative 


remedy from enforcement of such 
nterpr etation in the application for 


review proceedings referred to ear- 
lier as having been stayed pending 
the outcome of this appeal. 


ORDER 
WHEREFORE, pursuant to the 


authority dolegated to the Board by. 


the Secretary of the Interior (43 
CFR 4.1(4)), the order of dismissal 
in the above-captioned docket IS 
HEREBY AFFIRMED. : 


Dav Doane, 
Chie f Administrative Judge. 


structive acceleration, 


1 concUR: 


ree rf Soumasineena, Te Rey, 
Administrative Fudge. | 


aoe OF aneee CONSTRUC-: 

TION COMPANY (A/K/A on) : 

TBCA-981-1-73 | | 
‘Decided Aprit.19, L976 


Contract No. 14-06-D-7198, Specifica- | 
tions No. DC-6898, Upgrading Section 
of Malin—Rowund Mountain 500-kilo- 


volt Transmission Line No. A, ‘Bureau: 


> of Recl ti n. 
In rejecting Ttmann’s. appeal, w re. of Reclamatio 


are not, as Itmann contends, deny- - 
ing advaiwintracive due process by 
| foreclosing | litigation of the issue, 
Sought to be raised in this proceed- 
ing. As MESA and the UMWA. 


- Denial-of Claim Afimmed. on Recon | 
sideration. ona 


1, Contracts : Geneunnction and ‘Opera-_ 
tion: Changes and Extras—Contracts: - 
Disputes and Remedies:. Burden of ; 
Proof—Contracts: Performance or 
Default: Acceleration—Rules of Prac- 


tice: Appeals: Reconsideration 


Where in ‘moving for reconsideration of. 
a-decision denying its claim for con- 
-the contractor - 
contended that the Bureau’s failure to 


promptly investigate its claim of delay. — 


due to unusually severe weather 
amounted to a denial of a request for a. 
time extension and that the denial plus 
other actions of Bureau inspectors - ‘con- 
stituted an order to complete the w ork by 
the specified completion date irrespective 
of excusable delay.and thus was an ac- 
celeration order, the Board ruled that a 


denial of a request for a time extension 


was insufficient in and of itself to con- 
stitute constructive acceleration and re- 
viewing the evidence, affirmed the denial 


of the claim, holding that the actions of 
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the inspectors were regarded as sugges- 


tions by the contractor and accepted or 
rejected depending on whether the sug- 
gestions were, practical or economical. 


APPEARANCES: Mr. Wade i, Hover, 


Attorney at Law, San Jose, California, 
for the appellant; My. William A. 


Perry, Department Counsel, Denver, 


- Colorado, for the Government. 


: OPINION BY ADMINISTRA- 


TIVE J UDGE NISSEN | 


IN TERI OR B OARD OF 
CON TRACT APPEALS 


Appellant has filed a timely mo-— 


| tion for reconsideration of our de- 


cision of Dec. 30, 1975, 82 I.D. 646, 


76-1 BCA par. 11,644. The motion 
_ alleges that the decision is not sup- 


_ ported by the findings of fact and 1s_ 
contrary to the applicable law. More - 


specifically, appellant asserts that 


by focusing on the question of. 


whether ‘Mr. Hart in the Oct. 1 
telephone. conversation. with Mr. 
Allison ordered, requested. or sug- 
— gested that eppellant add more men 
| and equipment to the job in order 


_. to complete the work by the sched- 


—uled completion date of Nov. 1, 
1971, we overlooked the central is- 


~- sue which is whether denial of the 
time extension to which we found 


appellant. entitled together with the 
conduct of Bureau personnel con- 
stituted a constructive acceleration. 


Appellant accuses us of viewing the: 
course of conduct of the parties sub-: 
sequent to Oct. 1 with “tunnel 


vision” and urges that we vacate our 


decision and hows the - position of 


the dissent. - 
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In opposing the motion, Depart- | 
ment counsel relies on decisions to | 


the effect that in the absence of 


newly discovered evidence, motions: 
for. reconsideration - which merely 
repeat arguments that were fully 


- considered in the original decision 


will ordinarily be denied.1 While 


this rule might properly be applied 
here, we conclude that the motion 


warrants further discussion. The 


_facts are fully set forth in the deci- 
sion and will be repeated here only 
insofar as necessary to dispose of 


the issues raised by the motion. 
Appellant’s basic position is that 


_the project engineer’s failure to act 


promptly on its letter of Oct. 4 giv- 


‘ing notice of delay due to unusually ~ 
‘severe weather constituted a denial 


of a request for a time extension and 
that the denial plus other actions of 


Bureau. personnel urging that ap-.. _ 


pellant add men and equipment to 


the job in ‘order to complete. the 


work by the specified completion 
daté of Nov. 1 amounted to a con- . 
structive acceleration. a 

We noted in our decision that the 
Bureau appeared to have muscon- 
ceived the nature of its obligation. 
to investig ate the: delay due to un-_ 
usually severe weather and to make 
an appropriate extension of the 7 
completion date.2. We also noted, 


‘1 Among others, COAG, Inc., IBCA-1004-9- ~ 


_ %3 (Keb. 19, Pere 82 I.D. 65, 75-1 BCA par. 


11, 104. 
2TInformation as _ to sventlier eaiitiens 
relied upon as a cause of excusable delay being 


as readily available to the Government as to 
» the contractor — from another Government. — 
agency, the contractor ordinarily has no duty 


to document . such weather conditions as a 
basis for .an extension. of time, Paul A, 
Teegarden,. JTBCA-382 (Sept. 27, qoRe ds 70 L.D. 
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ingens ee appellant appeared to 
have. acquiesced in the Bureau’s 


handling of the matter. This con-_ 


clusion was based on evidence that 


although Mr. Allison had examined 
records of weather conditions occur- 


ring at the vicinity of the job prior 
— to the Oct. 1 telephone conversation 
with Mr. Hart, no effort was made 


to furnish Hart. with the results of © 


that examination in the telephone 


conversation or in subsequent cor-_ 


- respondence during contract’ per- 


_ formate or immediately following | 


. completion of the work, upon. the 
absence ‘of any protest or notice to 
the Bureau that the failure to act 


promptly on the notice of delay was 


causing. appellant to incur addi- 
tional-expense ahd upon the absence 
of any request by appellant:that the 


job-be: shut. down for the. winter.. 
Considering these facts, we further 
observed. ‘* * * the conclusion ap-: 
| ‘pears to be warranted that the. con-: 
_tractor’s decision to resume work on | 


Oct. 4, 1971, was motivated by the 
improving ~ weather - conditions 
rather than the actions of the Bu- 


reau’s representatives. ” (16-1 BCA | 


at 55,558-559.) 


Appellant. argues that our acqui- . 
escence theory. is not supported by 
the facts, the terms of the contract 
or r the: applicable law and that after | 


436, 437, 1963 BCA par. 3876 at 19, 260: Fer- 
- mont - Division, | Dynamics Corporation of 


. America, “ASBCA No. 15806 (Feb. 20, 1975), 


 T5-L’ BCA par. 11, 139 at 52, 999. The con- 
tractor’s obligation ° is otherwise where the 
causes of delay are peculiarly within the con- 
tractor’ 8 remedies, 


long-term - 


the request ie a ‘time extension, ap- 


_~pellant had-no obligation other than | | 


to conduct its operation. in accord- 
ance with the granting or denial of 
its request’ by the Government. Even — 


though the Bureau and not appel- 
lant had the obligation to obtain the ._ 
‘data to either support or rebut the © 


existence of unusually. severe 
weather (note 2, supra), the record 


is clear that Mr. Allison was in- | 
formed in the Oct. 1 telephone con- - 


versation with Mr. Hart that an ex- 


tension of the completion date de- 


pended upon proof that weather 


conditions experienced by appellant’ 


were unusually severe. (76-1 BCA. | 
at 55,553.) The final sentence of the a 
project engineer's letter of Oct. 8, 


1971, which was written in response | 
to appellant’s letter of Oct. 4, 1971, 
“However, deter- 


Was as: follows: | 
mination. of unusually. severe 
weather is made by comparison with _ 
weather records.” We 
adhere to the view that a reasonable 


contractor faced with. such. notice 


and -in. possession - of information 


which would support its claim of 


unusually severe weather would en- 
deavor to make such information 
available to the. Gover nment irre-. 


spective of whether the contract im- 


posed such an obligation upon it and 
that we were warranted in conclud- | 


ing, from appellant’s failure to do _ 


so. and its failure to protest the Bu- 


‘reau’s handling of the notice of de- 


lay, that appellant was not actively 


_ pursuing its claim for a time exten- 
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sion. This; as we pointed out, may 


well have been due to improving — 
weather conditions obviating, im the . 


minds of. appellant’s officers, the 
necessity for an extension. 

The elaborate data: and analyses 
submitted - by appellant’s expert 
witness in support of the claim of 


unusually severe weather make it 
_ obvious that the merits of the claim 


- were not self-evident. Accordingly, 
even if a prompt investigation of 
the claim had been undertaken, it is 
clear: that the Bureau would. have 
been entitled toa reasonable time.in 
which to conduct the investigation 
and that appellant could not reason- 


ably expect that its request would 
be instantly granted. This, of course, — 
bears on, the question of when the 


Bureav’s failure to promptly act on 
the claim became unreasonable and 
the equivalent of a denial. 

ee se) Accepting appellant’s conten- 
tion that the Bureau’s failure to 


promptly act on its notice of delay . 


due to unusually ‘severe weather 


constituted a denial of its request 
for a time extension and was so_ 


treated by appellant (the latter as- 
-sertion being dubious indeed), have 


_ the elements necessary to. ground a 


successful claim of constructive ac- 
celeration been made out? Although 
we have indicated that a crucial fact. 
is a denial of a time extension be- 

cause it thereby signals that adher- 
_ ence to the original schedule is re- 


quired,’ it is clear that, something © 


3 Tyee Construction Company, IBCA-692- 


1-68 (June 30, 1969), 76 I.D. 118, 69-1 Bee 
par. 7748, cited by appellant. 
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more than a denial of a justified re- 


quest for a time extension is re- . 


quired in order to constitute con- 
structive acceleration.’ Continental 


Consolidated Corporation v. United 


States, Ct. Cl. No. 214-69 (Feb. 11, 
1972), 17 CCF par. 81,187 (Trial 
Judge Opinion) adopted by the 
Court, 200 Ct. Cl. 737 (1972), cited 
by the dissent and by appellant in 
support of its motion for reconsid- 
eration, 1s not authority for a con- 
trary conclusion since in that case 
the contractor had clearly been or- 


dered to accelerate if, mm fact, the. 


work was on schedule considering 
time extensions to which the con- - 
tractor was entitled. In addition the 
opinion states, 17 CCF at 86,099 : “A 
contractor under directive to finish 
by a-date earlier than the one ‘to 
which the contract ‘is ultimately ex- 
tended has been effectively ‘ordered 
to accelerate. ” Since we held that. 
appellant was entitled to an exten- 
sion of 6 calendar-days as a result 
of the first storm and upon timely 


4Ag ‘support for the quoted statement. in 


‘Tyee, note 3 supra, we cited Electronic and 


Missile Facilities, Inc., ASBCA No. 9031 
(July 23, 1964), 1964 BCA par. 4338. How- 


ever, we appear not to have considered the 


decision on reconsideration of the cited case 
(Oct. 6, 1964), 1964 BCA par. 4474 at 21,516: 

“As emphasized in the Board’s original 
opinion, the order to accelerate did not arise 
from the Government’s failure to grant dur- 
ing performance the time extension to which 


appellant was entitled, but rather from the: 
Government’s requirement that the contractor — 


adhere to the original progress schedule and 
‘completion dates after the Government became 
charged. with knowledge that the contractor 
had experienced excusable delays for which it 


‘was Claiming the right to a time extension.” 


See also Fermont Division, Dynamics Cor- 


-poration of America, note 2 supra, and cases 
cited. 
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request would — been sacesa to. 


a further extension of 4 days for 


_ unusually severe weather in the 
- middle and latter part of Oct., we 


will briefly review the evidence to 


ascertain if it would support a find- 


ing that appellant. was. under a di- 
-rective to complete the work by Nov. 
1, 1971. 

Appellant relies aieenells: on 


evidence that upon the resumption — 
of work after the first storm Mr. . 
: Bouett, Mr. Chiolero and other Bu-- 


reau. personnel on. the work site were 
very insistent that appellant speed 
up the work by adding men and 


equipment to the job. While there » 


-is no doubt that statements to the 
effect that appellant needed more 
men. and equipment on various 


work operations were made from 


time to time by Bureau personnel, 


the record reflects that Messrs. Al- 


lison and Jack Iversen had solic- 
ited Mr. Chiolero’s assistance, stat- 
ing that they had not previously 


done any footing work, that dur- 
Mr. 


ing contract _ performance 


-as a basis forthe claim. See pages 1, 4, 5 and 


6 of the. “Points and’ Authorities in Support. : 


of Motion for Reconsideration.” See also page 

8 thereof where the following appears: “* * * 

_ This refusal to grant appellant’s request due 

to the government’s inaction caused appellant 
_ to believe that he was required to complete the 
work by the original completion date despite 
the unusually severe weather conditions. This 

qeanouable belief was buttressed by the con- 
duct of the government inspectors on the job- 
site who during the month of Oct. 1971 became 
‘increasingly demanding and pressed appellant 
to ensure completion by Nov. 1, 1971.” 


Gitoiae’s assistance was sought 
and that Chiolero made. sugges- 
tions, that these suggestions, Gas 
cluding those concerning the addi- 
tion of men and equipment. to the 
job, were accepted or rejected by 
appellant’s superintendent on the 


basis of whether the suggestions 
were considered practical or eco- 
nomical, that appellant’s superin- 


tendent, Jack Iversen, acknowl- _ 
edged that he had not been directed — 
to speed up the work and that he 


objected to the use by appellant’s 
counsel of the term “directed”. in 
connection with the. employment of . 


additional men and equipment, as-— 
serting that he thought its use un- 
fair (footnotes 29 and 30 of opinion 


and accompanying text). Also note- 


worthy, is Mr. Iversen’s testimony 


that the work had reached a rea- 
sonable and practical stopping 


point at the time of the snowstorm 
of Sept. 29 and 30, 1971, and that 
because a series of jobs had to be 
done, this was not the case after 


-work resumed on October 4 (foot- 


note 26 and accompanying text). In 


—__—_—— _ addition, the record indicates that 
i 8 Appellant... appears to have abandoned: 
_ reliance on:the Oct. 1 telephone conversation 


most of the suggestions upon which 


appellant’ relies were. made sub- 
sequent to. Oct. 15 when appellant. 
was committed to finishing the — 
work in any event. Under these cir- | 


cumstances, we are not persuaded 
that we erred in failing to find that 


the suggestions of Bureau person- 


nel that men and equipment be - 
added to the job constituted a di- 


184 


“upon other actions of Bureau per- 
sonnel, 2.¢., the direction from Mr. 
 Bouett: in ‘conection: with the re- 
sumption of work after the first 
" storm. in ‘substance ‘ ‘cet on it as soon 
“as you can” which Mr. Chiolero 
-' passed oti to appellant; the conver- 
Chiolero testified 
to by: Richard Iversen to the effect 
‘that-if: appellant pulled off of ‘the 
job and the weather remained nice, 
appellant. would face the conse- 
“quence of the contract being termi- 
nated; * the controversy over appel- _ 
‘lant’s: refusal to proceed with con- | 
and the conversation : 


— 


‘sation with Mr. 


: crete: pours; 


. held, 


DECISIONS OF. THE 


-rective * that the work be completed 
_by Nov. 1.7. 


Appellant placed some emphasis 





6 Electrical Enterprises, oe IBCA-971~8— 


72 (Mar. 19, 1974), 81 ID. 114, 74-1 BCA par. 
10,528 is clearly distinguishable. ‘In that case 


written and. telephonic. instructions from 
responsible Government: officials would, as ‘we 


_ fatal obstacle to that claim, as appellant rec- 


* ognizes,, was the absence of evidence that the 
- work would have been on.schedule and com- 


. Pleted on time had the’ contractor’ S requests 


for. time. extensions been granted in a timely. 
ors fashion. 


7 Although - we aid not ere the witnoriey 


any means been established. In the absence of 


a showing of express authority, there must be | 
evidence from which it can at least be inferred 
that the actions relied upon have been ratified 
by someone. with authority to obligate. the - 


Government. See, @.9., Franklin W. Peters and 


Associates, IBCA-—762-1-69 (Dec. 28, 1970), 


77 ID. 213, “248 at 224, 71-1 BCA par. 8615. at 


_-40,029. The absence from ‘the record here of 


the daily reports. prepared by Bureau inspec-_ : 
_tors make. any such inference tenuous indeed. 


§ The record reflects that. Mr. Allison to 


-whoni the ‘conversation with Mr: Chiolero was 


relayed by Richard Iversen, albeit in a dif- 


ferent version, was well aware of Chiolero’s- 
lack: of authority: ‘to terminate the contract 


(Tr. 93, pee 
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~ wherein’ 
~ Chiolero “to get us: [appellant]. in 
gear and get more men going and 
get that aob done. by the comple- 
tion date” or Mr. Bouett merely in- 
“quired whether appellant was add- 
“ing men and. equipment, to speed up 
-the. work.®: However, we find that 
these actions considered either in- 
-dividualty or collectively do not 


‘elearly have constituted weceleration 
‘orders under. appropriate circumstances. The 


' [83 LD. 


: between Mr. Bouett and Mr. Chio- 


lero, overheard by Richard Iversen, 
Mr. Bouett instructed 


constitute a directive to complete 


the work by Nov. 1 or otherwise ac- 
-celerate the work irrespective es @x- 


aoa ral 


6 Pe 


Having reconsidered: our mee a 
and finding no error therein, the de- . 
cision denying appellant’s claim of 


constructive acceleration i 1s atiirmed. 


| Spencer TY: Nissan, 
| Administrative Tudge. | 


-I concur: 


“Wurm Fe MoGniw, | 
Chief Administrative Judge. 


-of inspectors on the job to bind the Govern- | ~ 
ment assuming the existence of an accelera- 
-tion order or orders had beén proved, we did 
not mean to.imply that such authority had by 


I aan and. Sweald grant. thé 


oan for reconsideration. for the > 
‘reasons set forth: in my dissenting 
opinion of Dec. 30, 197 5, 82 LD. 646, 
‘76-1 BCA par. 11,644. 


: re S. VASILOFF, | 
Administrative Judge. — 


® Even if Mr. Iversen’s-version of this con- 
-versation. is: accepted, its significance depends 
on evidence that Mr. Chiolero carried out the 


alleged instructions from Mr.-Bouett. We-note 
~that Chiolero flatly denied ever telling. appel- 


lant to. increase. the number of men.and equip- - 


‘ment on the job (Tr. 388, 384). 
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[ees Decided toh 21, 197. 976 
‘Appeal from the decision (Utah 110- 


—75-1(SC)). of Administrative. Law 


Judge Robert W. Mesch finding ap- 
pellant guilty of grazing trespasses, 


fining him for. damages caused, and 


reducing his active use under his 
grazing permit by 20 pereent for 2 
| years. < 
"Affirmed. 


1. Grazing Permig. fii Tisenses: : 


Generally—Grazing Permits and Li- 


censes: Trespass—Trespass: 


-Gen- 
ioe and Phrases | 


The term “erazing trespass” as used in 
the context of the Federal Range Code 
refers to the grazing of livestock on. fed- 
eral land without an appropriate license 


or permit or in viclation of the terms 


and conditions of a license or permit, and 
not to any other special meaning as- 
er ibed under other laws and circum- 
stances if inconsistent with this usage. 


2. Administrative Practice—Adminis- 


trative Procedure: Generally—Attor- 


neys—Constitutional Law: Due Proc- 
ess—Grazing Permits and Licenses: 
Generally - 


Although a respondent in a grazing li- 
cense trespass hearing brought by the 
- Bureau of Land’ Management has the 
right. to be represented and aided by legal 
counsel, the Department has no duty or 


responsibility under the Constitution Or - 


the Administrative Procedure Act to pro- 
vide such counsel for him. 


3. Grazing Permits and Licenses: ‘Gen- 
erally—Grazing Permits and Licenses: 
Trespass—Trespass; Generally 


Where a permittee was found to’ have 
committed repeated grazing trespasses, 


.a fine of twice the commercial rate for 
‘foraging such animals was warranted in 


accordance with the regulations. 


4, Grazing Permits and Licenses: 


Generally—Grazing Permits and Li- 
censes:. Cancellation or  Reduction— | 
Grazing. Permits and Licenses: Tres- 


-pass—Trespass : Generally | 


- Where a_ grazing trespass is. Willful, 
‘grossly negligent, ‘Or repeated, 
nary action in the form of suspension, re- 
‘duction, or revocation, or denial of re- 
newal of a grazing license or permit may — 


discipli- 


be warranted. The regulatory factors, 
together with any mitigating circum- 


stances, Should be considered to deter- 


mine the extent of. the reduction or other 
disciplinary _ action. 


5. Administrative: Procedure: Ad- - 
ministrative Law Judges—Rules of 
Practice: Appeals: Generally - 

Upon appeal from a decision of an Ad- | 


ministrative Law Judge, the Board of 
Land Appeals may make all findings of 


fact and conclusions of law based upon 
the record just as though it were making 
_ the decision in the first instance. 


6. Grazing ‘Permits | and Licenses: : 
Trespass—Trespass : Generally 

In | determining ‘whether grazing tres- 
passes are “willful,” intent sufficient to 
establish willfulness may be shown by 


proof of ‘facts which objectively show 


that the circumstances do not comport 
with the notion that the trespasser acted 
in good faith. or innocent mistake, or that 
his conduct was so lacking in reasonable- 
nesS or responsibility that it became 


’ reckless or negligent. 
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”. Grazing Permits and Licenses: Gen- 


erally—Grazing Permits and Licenses: 
Cancellation or Reduction—Grazing 
Permits and Licenses: Trespass 


‘Where the record of a grazing trespass 


case does not support a finding of miti- 
. gating or 
which would warrant changing a 20 per-. 


extenuating circumstances 


cent reduction of a grazing permittee’s 
active use qualifications for two. grazing 
~ geasons, an Administrative Law Judge’s 
order of such a reduction will be upheld. 


APPEARANCES: 
Brose, 


: OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


INTERIOR BOARD OF LAND 
APPEALS 
‘Eldon Brinkerhoff appeals from 


Administrative Law Judge Robert 


—W. Mesch’s decision of June 23, 
1975 (Utah 110~-75-1(SC)), which 
reduced appellant’s' grazing privi- 
—‘leges on Federal range by 20 percent 

for 2 years and assessed damages at 
$210, for repeated trespasses com- 
mitted during the 1973 and 1974 
grazing seasons in violation of the 
Taylor Grazing Act of June 28, 
 - 1934, as amended, 43 U.S.C. $§ 315, 
d15a, and 315b (1970), and imple- 
| menting regulations, 43 CFR 4112.- 

3-1 (a) and (b).- 7 
The record reveals that in 1973 
and 1974, the Bureau of Land Man- 
agement (BLM), found appellant’s 
cattle in an area of the Federal 
range not authorized for grazing by 
his license ; 4 violations were found 
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‘in 1973 with a total cf 88 cattle, and 


8 violations in 1974, totaling 17 cat- 
tle. Furthermore, in 1974, appel- | 
lant’s cattle were found grazing on 
Federal range without BLM ear 


tags as required by appellant’s li- 
cense; 13 violations occurred, total- 


ing 119 cattle. In consideration of 
the Bureau’s evidence and appel- 
lant’s admissions, Judge Mesch 
found appellant guilty of 20 sepa- 
rate grazing trespasses. | 
[1] Judge Mesch defined a “graz- 
ing trespass” as occurring “when 


livestock graze on Federal lands 


without an appropriate license or 
permit or in violation of the terms : 


and conditions of a license or per- 
mit.” All-regulations pertaining to 
erazing in grazing districts estab- 


lished pursuant to the Taylor Graz- 
ing Act are referred to collectively 


as the “Federal Range Code.” The 


term “grazing trespass” must be > 
understood in the context of the. 


| Federal Range Code, especially 
those regulations prescribing sanc- 


tions by way of reductions in graz- 
ing privileges and/or damages for 
violations of the Code (see 43 CFR 
9239.3-2 discussed znfra). The 
Judge’s definition succinctly con- 
denses the import of the regulations. 
and the usage of the term “grazing: 


trespass” thereunder. That term has _ 


the meaning stated by the J udge | 
and not any other. special meaning. 
which might be ascribed: under 


other laws and: circumstances if 
inconsistent with, this usage. eee 
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| Pl ‘Appellant filed his statement 

of ‘reasons. incorporated in his No- 
tice of Appeal on‘ uly 2A, 1975, Be- 
fore considering* “his: ‘arguments re- 
ee to the: aybahctions imposed, we 


Cay G 


matters concernin ng fie héaring. AY: 


pellant specifically coritends that. 


the Violation and Hearing N otice 


sent by. the. BLM notified ‘him of 
two hearings, and that he had un-. 


derstood that, to mean. the Bureau 


would meet with him the day of the 
hearing to discuss the problem. Ap-- 


: pellant | contends further that: 


a. I had no one to represent me and. 
they would not Jet my son speak, so we- 


were not prepared for the court action 
as it was. 

b. Many of the things that were Bicone 
out I was not prepared to ‘give a proper 
. statement on. 


- The Bureaw’s 
Hearing Notice was personally 


served on the appellant Feb. 6, 1975. 
That Notice makes no reference, in. 
any form, to two hearings. It stated : 


YOU ARE HEREBY CITHD TO AP- 


PHAR before an Administrative . Law 


‘Judge of the Department of the seine 


-on Tuesday, Mar. 11, 1975, at 9 a.m., 


‘the Kane County Courthouse, a 
Utah, to.show cause why your license or. 


base property qualifications should not 
be reduced, revoked, or renewal thereof 
denied, and 
made. 


As to the contention that appellant | 


had no one to represent him, and 


that he was unprepared to make 
proper statements on certain mat- _ 


‘ters, the Administrative Procedure 


Violation and 


satisfaction’ of damages 
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Act, 5 U. S. . § 556 (b) (1970), pron 


vides : : 


A person - compelled to appear. ‘In per- 
son before an agency or representative: 


thereof is entitled to be~ accompanied; 


represented, and advised by- counsel Ory. 
if permitted. by the agency, eae other qual- 
ified representative, * age : 


The testimony concerning thi 
issue is as follows: | 


JUDGE MESCH = Mr. Brinkerhoff, are _ 
you representing ‘yourself ?: ? 

‘MR. BRINKERHOFE: Yes, - 

JUDGH MESCH:. ‘You do not have 3 an. 
attorney to:represent you? : 
MR. BRINKERHOFF: No; | 

' JUDGE MESCH: Do you have any 
question about proceedings? 

MR, BRINKERHOFFP: Yes, Well, just 
that I’m a guilty of all these tres- 
passes. 


(Tr. 4), 


Appellant: had. more- than ade-. 
quate notice of the hearing and its 
subject matter. Furthermore, he 
could have filed for a postponement. 
of the hearing within the time al-. 


-lotted by the. regulations, showing: 


good cause and proper ‘diligence, j mn- 


order to retain counsel and/or: 


prepare for the hearing. 43 CFR. 
4.452-3 and 4.472(b). The fact that. 


appellant had no attorney at the | 
bearing affords him no ‘greater’ 


rights on appeal than if he had had 


an attorney. Judge Mesch carefully 


counseled him on his rights to ob- 
ject to evidence, to testify, and, 


otherwise, conducted the hearing in _ 


a very. proper manner being mind- 
ful that. appellant had no attorney. 


We see no violation. of ay of ap | 


nellant’s rights. As this Board has 
_ Stated: 


** # Due process requirements are 


 gatisfied by proper notice and an op- 


portunity for a hearing. Best v. Hum- 
voldt Placer Mining Co., 371 U.S. 334, 


288 (1968): United States v. Sullivan, 


9 IBLA 278 (1973); United States v. 
Haas, A-30654 (February 16, 1967). 
While appellant has the right to be rep- 


resented by legal counsel, he has no right. 


‘to have counsel provided nor is the De- 
partment obligated by the ‘Constitution 


or the statute or otherwise to furnish. 
‘counsel for a party to an administra-— 


tive hedring. Hullom v. Burrows, 266 


F.2d 547 (6th Cir. 1959), cert. denied, 


361 U.S. 919 (1959); United States v. 
Fenton, A-30621 (Jan. 9, 1967). 

| United States v. Jenkins, 11 TBLA 
18, 22-23 (1973). These principles 
also apply to proceedings under sec. 
3 of the Taylor Grazing Act, 43 
U.S.C. § 815b (1970) + 


_ [8] We turn now to appellant’s s- 
other contentions which, basically, | 


consist of statements or explana- 
tions of his ‘grazing trespasses. Ap- 
, pellant does - not articulate the 
relief he desires j in making this ap- 


peal, but the matters he discusses | 


go to the issue of whether mitigat- 


ing circumstances existed which | 


might justify a sanction less oner- 
ous than that ordered by the Judge. 

- Sanctions which may be imposed 
-. upon a holder of grazing privileges 
| who. commits grazing trespasses are 


tIn regard‘ to appellant’s son, nowhere in 
the record does it appear that he was repre-- 


senting his father. Furthermore, the record: 


reveals that appellant’s son was allowed to 
speak ‘any time he so . requested during the 
course of: the hearing: Be 
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a fine for abies and dere 
action. affecting his grazing privi- 
leges. Both of these actions are in- 
volved in this case, and both per- 


tain to a finding that appellant vio- 


lated regulations 43 CFR -4112.3-1- 
(a). and (b), which prohibit: | 


(a) Grazing. livestock upon, ‘allowing 


livestock to drift and graze on, or driv- 
ing livestock across the Federal: range, 
. including stock driveways, without an 


appropriate license or permit, regular or 
free-use, or a crossing permit. - 

‘(b) Grazing livestock upon or driving 
livestock across the Federal range, in- 
cluding stock driveway, in violation of 
the terms of a license or a permit, either 
by exceeding the number of livestock . 
permitted, or by allowing livestock to be 
on the Federal range in an area or ata | 
time different from that designated,. or 


in any other manner. 


_ Damages for grazing trespasses . 
are computed according to 48 CFR 
9289.38-2(c) (2), which requires. the — 
payment of $4 per animal unit 
month (AUM) or twice the com- — 
mercial rate if such amount is 
higher, where the trespass is found 


to be clearly willful, grossly negli- 7 


gent, or repeated. 

Judge eae found sn had 
committed “repeated”. trespasses 
and fined him twice the commercial — 
rate ($5 times 2, equaled $10 per — 
AUM). We affirm this finding, for 
the record: reveals that appellant 
had been charged with six previous 


_treaspasses during 1968, 1970, and: 


1971, with fines ranging from: $4 to. 
$48. 2 Moreover) the Bad com- 


2 The record shows these fines were pata and 
the ‘trespasses are considered closed (Ex. a . 
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| be mitted - Ge he. 1973. a 1974: 


grazing seasons: constitute repeated | 
trespasses in and- of. themselves _ 


Appellant offered no ‘evidence. to 
contradict the Government’s.. case 


that the commercial rate was $5. per. 
AUM. Furthermore, nothing he has. 
presented in this case, establishes | 
that the findings of the J udge, on’ 


the times and places the cattle were 


in trespass and his finding the tres- 

passes were repeated, are ‘incorrect. . 
[4] Disciplinary action: is pro- - 

vided by the regulations.in the form 


of suspension, reduction, revoca- 


tion, or denial of renewal of'a graz- 
ing license or permit when a Clearly 
established violation of the terms or 
conditions of the license or permit: 
occurs, or for a violation of. the 
Taylor. Grazing Act or any of the 


pertinent provisions of the regula- 


tions. 43 CFR 9239.3-2. To war-- 
‘rant disciplinary action, the viola- 


tion must be willful, grossly negli- 


gent or repeated. 43 CFR 9239. 3-2 
Such action is necessary, 


(e) (1). 


for: 


fulfill its obligation to protect the Fed- 
eral range and to provide for the orderly. 


use and management of that range. This . 


‘disciplinary control is entirely apart 
from the imposition ofa fine as punish- 


ment for willful violation of -the provi- : 
sions of the.act or the rules and’ regu- 


~ lations prescribed. by the.Secretary. Were 


it otherwise, the Secretary would be com- — 
pletely at the mercy of ‘licensees: who- 
could violate the terms of their licenses: 
or permits at their pleasure secure in the. 
knowledge that their, only, _punishment 


would be the imposition ‘ofa’ fine. 


lin no ener way can the ‘Department: 
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Alton M pero oy 8 ons, 72 2, L. D. 100, : 
109 (1965). | 

The BLM had cease a, 25 
to 30 percent permanent reduction 
in the appellant’s base property: 
qualifications, which Judge Mesch 
said was “based upon the respond- 
ent’s repeated trespasses which have 
created:an extensive and continuing © 
problem for the Bureau of Land 
Management.” The Judge, however, : 
found the proper sanction to be a — 
reduction of appellant’s active use 
qualifications by 20 percent for a 
period of 2 years. In reaching this 7 
determination, he stated : 


The respondent offered some 2 excuses or 


_ justification for the unauthorized graz- 


ing. I see no reason, however, to con- 
sider the validity of the assertions made 
by the respondent and rule on the ques- 
tions of whether the trespasses were | 
clearly willful or grossly negligent. It is 
clear that the respondent repeatedly tres- 


passed during both the 1973 and 1974, 


grazing. seasons: In addition, . evidence 
was presented, which the respondent did 


not dispute, showing that he had a‘rec- — 


ord of six previous grazing trespasses . 
between June 1968 and Oct. 1971. * * # 


The maj or question in this appeal : 


is whether the circumstances men-- 


tioned by appellant: andthe evl-. 
dence of record supports the J udge’s 
order to reduce. appellant’s: active . 


use qualifications by 20 percent: for 


2 years. While regulation 43 CFR’ 
9239.3-2(e) (1): ‘perinits a redtiction ” 
for repeated trespasses, the’ other: 
regulatory factors - of! willfulfiess” 
and gross. “negligence” “ehould” ‘be 
considered: together with aiy Bit 


mental decisions 
weighing of all these factors in de- 
_ termining what, if any, disciplinary © 
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| gating circumstances to determine 


- the extent of the reduction or other 
disciplinary action, Some Depart- 
illustrate the 


action should: be imposed. For ex- 
ample, where a trespass occurred 
~ due to conditions or events ‘beyond 
the ‘control of the grazing licensee 
or because of extenuating circum- 
' stances, this Board has declined to 


reduce grazing privileges, State Di- . 


rector for Utah v. Chynoweth 
Brothers, 17 IBLA 113 (1974); 
— Lawrence &, Bradbury, 2 IBLA 116 
| (1971). 

Where a trespass has only been 
e found to be willful, no reduction has. 


- been ordered when the evidence re- 
vealed no history of prior trespasses — 


or flagrancy in the charged trespass. 


Eldon L. Smith, A-80944. (Oct. es 


1968). 
Where 


trespasses have 


been taken by the trespasser, only 
‘small reductions have been ordered, 


such as 10 percent for 1 year. John | 
| Gribble, 4 IBLA. 184 (1971); #d- 


mund and Jessie Walton, A-31066 
(May 27, 1969). 

Generally, the Department has 
limited severe reductions of a li- 
censee’s or permittee’s grazing 
privileges to cases involving the fol- 
lowing elements: (1) the trespasses 
were both willful and repeated; (2) 


they involved fairly large numbers » 
of animals; (3) they occurred over — 
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a fairly long period of time; and — 


(4) they often involved a aa fo. %3 


take prompt remedial action upon 
notification of the trespass, United 
States v. Casey, 22. TIBLA. 358, 369, 
82 ID. 546 (1975); see ro B 
Walton, 8 IBLA. 237 (1972) : Eldon 
L. Smith, 8 IBLA 86 (1972) ; Alton 


Morrett and Sons,. supra; .L. W. 
_ Loberts, A-29860 (Apr. 23, 1964); 


Clarence S. Miiler, 67 I.D. 145 — 
(1960) ; Bugene Miller, 67 I.D. 116: 
(1960); J. Leonard Neal, 66 I.D. 


915 (1959). A severe reduction may 


be a permanent loss of grazing priv-_ 


ileges or a temporary loss of signif- — 
leant privileges for a period of 


years. The present case reduction 
falls within the middle to somewhat 


‘severe range of. reductions imposed : 
in the cases cited. Pi 


From our review of the record, 
we find that appellant’s trespasses 


Weaee) were more than merely repeated, as 


found to be repeated, but not will- 
ful, and prompt remedial action had. 


Judge Mesch held. Those trespasses 
also fall within the ambit of the 
term “willful” as used 1 m the eres 


ing trespass cases. 


[5] In making this and ene | 
tional findings, we point out that on 
appeal from a decision: of an Ad- | 
ministrative Law Judge, the Board 


of Land Appeals has all the powers | 


that the Judge had in making his 
initial decision. 5 U.S.C. § 557(b) 
(1970). Therefore, this Board may 
make all findings of fact and con-— 
clusions of law based upon the rec- 
ord just as though it were making 
the decision in the first instance. 
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[6] | Although “willfulness” is 


basically a-subjective standard of. 
the treaspasser’s intent, it may be 


proved by objective facts. Thus, in 


determining whether grazing bree 


passes are “willful,” intent sufficient 


to establish willfulness may be 


shown. by evidence which objec- 


| tively shows-that the circumstances. 


did not comport with the notion that 
the trespasser acted in good faith 


or innocent mistake, or that his con-. 


. duct was so. lacking in reasonable- 
ness or responsibility that it became 

reckless: or negligent. Lawrence F’. 
— Bradbury, supra; Clarence B. M alt- 


«EP, SUPT. 


We find the evidence in this case 


_ establishes proof of objective facts 
sufficient: for a me of willful- 


| cen 
The record reveals seciiane 


‘trespasses were prolonged, for by 


his own admissions he was in tres- 


pass on more than the 20. days 
charged in the decision. It is also 
evident from his testimony and the 
record that he made no determined 
effort to prevent his cattle from 
wandering onto the Federal range 
where he was not licensed or was in 
violation of the terms of his lease 
(Tr. 99, 100). 

The Judge found a total of 21 
AUM’s trespass established by the 
evidence. This is a large amount of 
grazing use in relation to appel- 


_lant’s agreed active use under ~ 


the Swallow Park Allotment Man- 
agement Plan executed in 1969 


208-305—76¢——5 


(Ex. 3). Moreover, this number ‘is 


magnified by evidence that his cat- 
tle were in trespass throughout the 
grazing seasons, eo the Sy 
days aiaeged, ds 
By evidence of sengd eeaibed | 
mail: ‘receipts, appellant received © 
numerous trespass motices, includ- 
Ing those charged trespasses settled: 
in 1968, 1970, and 1971 (Ex. 5) 5 
besides the numerous notices he re- 
ceived from the Bureau during the 
1973. and 1974 grazing seasons ( Ex. 


8). Furthermore, the record reveals 


that upon his payment of the fines 
in 1968, 1970 and 1971, appellant 
received notification of the closing 
of those cases with a warning in- 
cluded that if the ‘trespasses con- 
tinued disciplinary action would be. 


taken. The last warning received by — 


appellant: on Dec. 24, 1971, stated 
in part: | | 

ee Our séconds show a History? of 5 
separate trespass actions in the last 18 
months period and 6 actions since 1968. 


_ If it is necessary to take trespass action 
against you again, you will be cited be- | 
fore a hearing examiner[*] to show cause 


as to why your Federal grazing privi-. 
leges should not be cancelled or reduced. — 


(Fix. 5). 
[7]: In sciae to vustity these 


-_trespasses, appellant attempts to 
shiit the responsibility for the 


trespasses from himself to others. 


Although Judge Mesch stated he 


need not rule on the ven of Mr. 


3 A change of title of the hearing officer ee 2. 


“Hearing Examiner” to “Administrative Law 
Judge” was made by order of the Civil Service | 
Commission, 87 FR 16787 (Aug. 19, 1972). 
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- Brinkerhoff’s assertions to excuse or 


justify the trespasses, we find that 
the record.does not establish such 
mitigating circumstances as would 


warrant reduction in the ‘penalty 
‘imposed by the Judge. 
Appellant contends, with respect 


to the trespasses occurring in 1973 
and 1974, where his cattle. were © 
found in the wrong pasture, that the 


BLM had failed to keep promises 


. it made prior to a.1967 grazing 


- agreement. Appellant claims. that 
prior to 1966 and 1967 he had a per- 
mit covering. 11 months’ grazing 
season for 82 head of cattle. Fur- 


- ther, he states, that BLM, wanting 


to make a division’ between him and 


- gome other licensees, agreed to re- 
~ geed certain land if the licensees 


would cut their grazing season from 


11 to 8 months and cut 33 head of 
cattle, leaving 49 head per month. 


‘Be alleges BLM officials promised 


to make pastures of the reseeded_ 
areas, by fencing (supplying both 


the materials.and labor), and had 
also promised to pipe water into 
each pasture. Appellant argues he 


would never have signed for this 


- “split” had the Bureau not stated 
those facts and started some work 
on them. In 19738, appellants cattle 
were put onto Mud Point Pasture 


of the Swallow Park Allotment. He. 


alleges that: the. Bureau had not 


7 fixed the fence as agreed in 1967, 


neither had they reseeded the pas- 


ture as promised, nor had they 
piped water onto Mud Point. He 
contends that he made trips out 
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every weekend and many times dur- 
ing the week, but because of a lack 
ot water on Mud Point and. the 
fence being. partially completed 
and in poor condition, he was un- — 


able-to keep his cattle in the 
allotted .pasture. Appellant. com- : 


mented that his co-operator, John 


L. LeFevre, had the same pee , 
during this season. 7 

There j is no support. in the ecard 
for appellant’s assertions that BLM 
failed to keep any fencing, water 
pipe construction, or reseeding 


agreements. We cannot accept these _ 


unsupported assertions made on ap- 
peal. At most, we will consider such 
assertions as an offer of evidence to 
be produced if a new hearing were. 
to. be ordered. However, we see no 
justification for ordering a further. 
hearing in this case: because appel- 


lant had ample opportunity to pre-_ 


sent evidence, as we discussed, supra. 
Furthermore, there is no indication 
that further evidence could be pro-— 
duced which would require a dif- 


ferent result from that reached by 


the Judge. . 

The record eevee that appel- 
lant’s version of the facts prior to 
1966 and of a BLM agreement is 


very questionable. For example, on 


June 16, 1969, appellant executed, . 
along a John L. ‘and Leslie 


_ LeFevre, an agreement adopting the 


Swallow Park Allotment Manage- 
ment Plan (Ex. 3). This Plan re- 


fers to the contested fence between _ 


the Mud Point and Podunk pastures 
(the pastures in which the cattle 
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trespassed during this period ), spe- 

cifically showing that 2.75 miles had. 

been completed by Aug. 1, 1958, and 


that the maintenance responsibility 
‘was upon the co-operators, which 
include appellant. Furthermore, on 
June 16, 1966, appellant had exe- 
cuted an “adjudication grazing ad- 


justment and allotment division 


agreement.” In both this agreement 
and the 1969 Plan, appellant ag reed 
that the base property qualifications 
' for each operator were only §22 


AUM’s. His assertion that prior to_ 


1966 and 1967 he had 82 head of cat- 
tle for 11 months would have given 

him active use of 902 AUM’s per 
‘  grazingseason. There is no explana- 
tion me the record which satis- 


fies how prior active use could have J 
| exceeded the base property qualifi- 
cations. Concerning appellant’s al- 


-legation the BLM has not reseeded 


the pastures, the 1969 Plan indi- — 


cated there had been a reseeding of 
2,826 acres. The forage production 


7 increased the allotment’s carrying 
capacity, and thereby increased Mr. _ 


Brinkerhoff’s active. use capacity 


_ Plan to 413 AUM’s. 
Accordingly, appellant? s version 


of the agreement with the BLM, 7 
‘being unsupported by the record 


and inconsistent with the Allotment 
Management Plan executed in 1969, 


cannot support. a finding of mitigat- 
ing or extenuating circumstances | 
relevant to’ the degree of discipli- 


nary action taken in regard to his 
trespasses. 


ment 
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Appellant oonthnded in conued to 
the ear tag violations committed in 
1974, that these were caused. by 18 


head of his cattle on forest permit - : 


lands bordering the BLM allot- _ 


ment. Apparently, these cattle wan- 
dered from the forest lands onto the 


allotment because - there was no 
fence separating the areas. Appel- 


lant alleges he tried to get the Bu- ~ 


reau and the Forest Service to build 


a fence or at least provide the mate- _ 


rials, but neither would. Appell ant’s 
contention is that, “these cattle were 
paid on government land but on the 


wrong agency lands.” 


| Appellant's _testimony on this 
matter is revealing. He was asked: 
Q. Did you apply for a permit to build | 
a fence across the land? 
A. Well, we just told them years ago 


‘that there was four or five of us there 
that would build a fence across there 


and they turned us down then. : 
Q. How many years ago hag that been? 
A. Oh, seven or eight. There was about — 
five of us in there then * * *, 
Q. Would that be prior to the time 
then, that they adopted the allotment 


Imanagement plan? 


from 182 AUM’s shown 1 in the 1966 | | 


A. Yes. 
(Tr. 99). 
The trespasses with which we are > 
concerned occurred after the allot- 
management plan was 
adopted. There is no indication ap- 


: pellant ap plied to construct a fence | 


or take other corrective. actions to 
prevent. the trespasses of the cattle 
from: occurring alter that time. 


Regardless of the reasons why a a 


fence separating the forest lands 
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from is Swallow Park Allotment — 


had not been constructed, appellant 


executed the Allotment Manage-— 
~ ment Plan to nse Bureau lands for 


49 head of cattle for 8 months. This 
obviously did not include 18 head 
under a forest permit concerning 
different lands. 
duct; was unreasonable, for a re- 
sponsible user of the Federal range 
would not have assumed he could 
continually trespass without vio- 
lating the written agreement prevl- 


. ously executed. 
_In addition. - to his contentions 


concerning BLM, appellant offers 
a different excuse for one violation. 
He suggests that the trespass 


charged on May 25, 1974, was prob- 
ably caused by someone- opening his 
gates which separate his private 


_ land and the Bureau allotment. He 
asserts mn his statement, of reasons, 


that there are four county road 
gates separating his private lands 
and the BLM land, and that many 


times in the past. few years he has. | 


found those gates opened. 
Even assuming these facts con- 


cerning the gates and the possibility | 


they could be opened by others, this 
does not establish that any of ap- 


pellant’s gates had been left open 


on the particular day in question. 
Cf. John Gribble, supra at 13%. 
Thus, appellant must be held re- 
sponsible for this particular tres- 


pass. 
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Appellant’s con-_ 


Therefore, we reject all of appel- 
. lant’s arguments of mitigating or — 


. [88 T.D.- 


Senunins circumstances, and 
find the 20 percent reduction. of ap- 
pellant’s active use for 2 -years is 
warranted, based upon the - fre- 
quency and extent of the trespasses rm 
involved, We'see ‘no basis: for over- 


turning the Judge’s order. Amposing 


at} F 


the reduction. 7 EB] : 
Accordingly, puristiaint to the aii- 


thority delegated to"the Board of 
‘Land Appeals by the Secretary ‘of | 
the Interior, AB OFR 4.1, the, deci 


sion eee from’ is aired. 


_ Joan B. ‘Eeronesaongs © oon a 
_ Administrative Fudge. 


Wr CONCUR: 


| Dene ts E B. Umar, 
Administrative J wage: 


fe 


pees PornDExuEn saat. * 


A dimninistr ative J age: 


| “AMERADA HESS CORPORATION 


24 TBLA 360 pe a ee 
oo ~ Decided April a7, 1976 


mabe ftom: decision of the- {Montana © 
State Office, Burean of. Land*Manage- 
ment, dismissing protest against the 
issuance of railroad right-of-way oil 


and gas lease M 31287(ND). 


~ Reversed, 


1, Act of April 24, 1820—Oil and Gas 
Leases: Rights- -of-Way Leases—Rail- 
road. Grant Lands—Rights-of-Way: 
Act ot Mar. 3, 1875—Rights- of-Way: 
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from is Swallow Park Allotment — 


had not been constructed, appellant 


executed the Allotment Manage-— 
~ ment Plan to nse Bureau lands for 


49 head of cattle for 8 months. This 
obviously did not include 18 head 
under a forest permit concerning 
different lands. 
duct; was unreasonable, for a re- 
sponsible user of the Federal range 
would not have assumed he could 
continually trespass without vio- 
lating the written agreement prevl- 


. ously executed. 
_In addition. - to his contentions 


concerning BLM, appellant offers 
a different excuse for one violation. 
He suggests that the trespass 


charged on May 25, 1974, was prob- 
ably caused by someone- opening his 
gates which separate his private 


_ land and the Bureau allotment. He 
asserts mn his statement, of reasons, 


that there are four county road 
gates separating his private lands 
and the BLM land, and that many 


times in the past. few years he has. | 


found those gates opened. 
Even assuming these facts con- 


cerning the gates and the possibility | 


they could be opened by others, this 
does not establish that any of ap- 


pellant’s gates had been left open 


on the particular day in question. 
Cf. John Gribble, supra at 13%. 
Thus, appellant must be held re- 
sponsible for this particular tres- 


pass. 
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Appellant’s con-_ 


Therefore, we reject all of appel- 
. lant’s arguments of mitigating or — 


. [88 T.D.- 


Senunins circumstances, and 
find the 20 percent reduction. of ap- 
pellant’s active use for 2 -years is 
warranted, based upon the - fre- 
quency and extent of the trespasses rm 
involved, We'see ‘no basis: for over- 


turning the Judge’s order. Amposing 


at} F 


the reduction. 7 EB] : 
Accordingly, puristiaint to the aii- 


thority delegated to"the Board of 
‘Land Appeals by the Secretary ‘of | 
the Interior, AB OFR 4.1, the, deci 


sion eee from’ is aired. 


_ Joan B. ‘Eeronesaongs © oon a 
_ Administrative Fudge. 


Wr CONCUR: 


| Dene ts E B. Umar, 
Administrative J wage: 


fe 


pees PornDExuEn saat. * 


A dimninistr ative J age: 
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mabe ftom: decision of the- {Montana © 
State Office, Burean of. Land*Manage- 
ment, dismissing protest against the 
issuance of railroad right-of-way oil 


and gas lease M 31287(ND). 


~ Reversed, 


1, Act of April 24, 1820—Oil and Gas 
Leases: Rights- -of-Way Leases—Rail- 
road. Grant Lands—Rights-of-Way: 
Act ot Mar. 3, 1875—Rights- of-Way: 


io4j -. AM BRADA HESS CORPORATION 
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Nature of Interest Granted —Title: , 


Generally 


The Secreies of the Interior does not 
have authority under the Right-of-Way 
Oil and Gag Leasing Act of May 21, 1930, 
30 U.S.C. § 301 et seg. (1970), to dispose 
of deposits of oil and gas underlying a 
railroad right-of-way granted pursuant 
to the Act of Mar. 3, 1875, when the lands 
traversed by the right-of-way were later 


patented under the Act of Apr. 24, 1820, 


without any reservation for minerals. In 
such casé, title to the mineral estate was 


included within the grant to the patentee. 


2. Oil and Gas Leases: Cancellation— 


Oil. and Gas Leases: Rights-of-Way 


_ Leases—Rules of Practice : Protests 


— Itis improper to dismiss a protest against | 


issuance of an oiland gas lease applied for 
_ pursuant to the Act of May 21, 1930, 30: 


U.S.C. § 3801 et seg. (1970), for lands un- 


derlying a railroad right-of-way granted 
under the Act of Mar. 3, 1875, when the 
lands traversed by the right-of-way were 


later patented without a reservation for. 
- minerals. In such case title to the mineral | 


estate underlying the right-of-way is no 
longer held by the United States and, 


therefore, a lease issued pursuant to the 


1930 Act is role and must be canceled, 


APPEARANCES: John S. Miller, As- 
sociate General Counsel, Amerada 
‘Hess Corporation, Tulsa, Oklahoma, 
for appellant. : 
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eNiierad, Pies Corporation: ies | 
appealed ‘from a decision of: the 
Montana State Office, Bureau .of 


Land Management (BLM), dated 


Aug. 18, 1975, dismissing its pro- 


test against the issuance of oi] and ; 


gas lease M 31287 (ND), issued pur- 
suant to the Right-of-Way Oil and — 
Gas Leasing Act of May 21, 1930, 
30 U.S.C. § 801 e¢ seg. (1970), to 
Edward Mike Davis, d/b/a Tiger 
Oil Company.* The Act permits the — 


- Secretary to lease deposits of oil and 


gas in or under lands embraced in 
railroad and other rights-of-way 


: “whether the same be a base fee or 


mere easement * * *.” 30 U.S.C. 


/§ 801 (1970). 


Appellant is the lessee iy assign- | 
ment of a private oil and gas lease in - 
the NE 14 NE ¥4 of sec. 29, T. 57 
N., R. 95 W., 5th Prin. Mer., Wil- 


eee County. North atest: This 


oil and gas lease was issued by the 
successor-in-interest of the original 
patentee of the N 44 NE ¥, of sec. 
29, who received his patent from the 


United States on Feb. 5,.1906, pur- 
suant to the Act.of Apr. 24, 1820, 3 


Stat. 566.2 This grant was not sub- 
ject to any mineral reservation. 
On Mar. 25, 1975, Edward Mike 


Davis, d/b/a Tiger Oil Company 


(hereinafter lessee), filed a lease ap- 
plication pursuant to the Act of 


1The lessee was notified of the protest and 
appeal but did not make an appearance. 

2 This Act was entitled ‘‘An Act making fur- 
ther provisions for the sale of the Public 
Lands * * *;” its purpose was to change pur- 
chase procedures by eliminating the creat SyS- 
tem for buying public lands. 
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DE CISIONS: OF THE 


May 21, 1980, for oil na gas g de- 


posits anderlying the right- of-way 


of Burlington Northern, Inc., suc- 
- Great. 


cessor-in-interest to the 


Northern Railroad © Company, 


~ which had_-received a railroad right- . 


 of- “way easement pursuant to the 
Act of ‘Mar. 8, 1875, 43 U.S.C. 
§ 934. et seg. (1970). ‘Burlington 
Northern, Inc., had assioned its 


right to apply for an oil and gas_ 
lease to the lessee. See 30 US.C.. 
— $3808 (1970). The Bureau of Land. 
ne Management. issued. the railroad 


right-of-way oil and as lease to the 


lessee, effective July oo 1975, for. 


: lands covering” approximately 74 


acres in secs. 28, 29, and 30, T. 57. N., 


R. 95 W., 5th Prin. Mer., Williams 


County, North Dakota. The lease in~ 
cludes a portion of the nght-of- “way” 


which traverses jands belonging to 
appellant’s lessor. 


On July 28, 1975, appellant filed 
a notice of protest against the issu- _ 
ance of the federal lease. Appellant 


| urged that. insofar as the federal 
lease attempted to include minerals 


underlying: the railroad right-of- 
way where it crossed tracts of land 


which ‘had: been conveyed by the 
United States without mineral: res- 
ervation, the lease was void. Appel- 
Jant urged that: inthose instances 
the patentee of the lands acquired 
title to the mineral estate under the 
railroad right- of- Way . 
United States no longer had any in- 


terest therein: which - it could dispose 7 


of by lease. aa 


DEPARTMENT. OF THE INTERIOR 


ments. * * # 


and . the. 


[83 I.D. 


In its decision of Nes: 18, 19°75, 


the State Office dismissed -appel- 
_lant’s protest stating that the De-— 
partment. still retained authority te 


lease the oil and gas deposits. under- 
lying the railroad right-of-way. 


For its conclusion, t the State Office 
relied upon Phillips Petroleum Co. 


61 LD. 93 (1953),.a copy of. aired : 


was. appended to the State. Office 
decision. The State Office decision | 


read in part: 


[the Phillips éaaay contains: a discussion 


of the reason for the enactment of the > 
Act of May 21, 1930, and refers to. the 


1875 Act as well as others. 


The act of May 21, 1930, provides the © 
exclusive authority for the leasing of oil 
and gas deposits underlying railroad 
rights-of-way acquired - pursuant to ine 
act of Mar. 3, 1875. 

Having complied with. all require- 
[the lessee’s] application was 
accepted and lease M 31287(ND) issued 


as a result * * *, For the reasons stated 


herein, the PROTEST is hereby dis- 
missed, and plea for cancellation of the 
lease M 31287 (ND) denied. : 
In its statement of reasons on ap- 
peal, appellant reasserts its previous | 
arguments and urges that the State 
Office’s reliance upon the Phillips — 
case “was misplaced. Appellant 
maintains that the decision in Phé- 
lips is correct in a Limited context, © 
namely, that the case stands for the 
proposition that the Act of May 21, 
1930, was-deemed the sole authority 
for the issuance of leases for oil and 
gas deposits underlying railroad 
rights- of-way in instances where the — 
United States still retained the min- 
eral estate under the right-of-way. 


4]  ‘AMERADA HESS CORPORATION 
a April 27, 1976 | 


Appellaits argues that the United 
States has retained title to the min- 
eral ‘estate underlying railroad 
aoe of-way only in cases of pre- 

875 ‘Act rights-of-way, or ina post- 
= 5 Act ’ Poh etiwa y situation 
where the:.United. States retained 
ownership of the land crossed by the 


righ -of-way. In the present. case 
appellant urges that the United 
States. conveyed the underlying | 
mineral: estate when it-issued patents. 


without: a’ mineral reservation for 
lands traversed by the right-of-way 
and, therefore, no longer has any 
ance interest, susceptiblé to leas- 
ing under the 1930 Act. The Board 


agrees with this position and’ con- 


cludes that the decision of the State 
Office was erroneous and must be 
reversed. 


LEGAL ANALY SIS 


It appears that neither the De- 
partment nor the courts have ex- 
pressly. ruled on a case such as this 
one. However, the conclusion. we 
reach has been implicitly approved 
by the cases which deal with mat- 
ters closely : related to thé one in is- 
sue. The main: difficulty. which arises 
in this case résults from the confu- 
-sion and: uncertainty which histori- 
cally evolved respecting the nature 


of the estate created: by the erant of 
a right-of-way issued pursuant. to. 
the General Railroad Right of Way 


_ Act of Mar..3, 1875. This Act is a 
~ general statute granting railroads 
a right- of-way across -the - public 
lands. It replaced the earlier prac- 
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tice of erants to individually named 


railroad companies which, in addi-. 


tion to receiving. a right-of-way 
grant, also received financial assist-— 
ance and other public lands along 


the right-of-way. The Act of 1875 


-granted neither additional public 
lands. | 
United States.v. Union Pacific R. 


nor direct financial aid. 
Co., 853 U.S. 112, 120-28 (1957). 
( dissenting opinion.) 

‘For a number of years the De- 
partment construed the 1875 Act as 
creating: an easement which. did not 


sever from the public domain the 
Servient mineral estate:* This con- 
struction, however, changed follow- 
ing the Cis Court’s decision in 
Rio Grande Western Ry. Co. v. 


Stringham, 239 U.S. 44 (1915). To 
comprehend the Department's shift 
in view, the Stringham case must 
be read in conjunction with the Su- 
preme Court’s earlier decision in 


3 Following the passage of the Act of Mar. 3, 
1875, the Department promulgated regulations 


respecting the Act which stated, in. pa the 
following : 


“The act of “Maveh 3, 1875, is not in the 
nature of. a grant of lands; it does not convey 


_.an estate in fee,‘either in the ‘right of way’ -or 


the grounds selected for depot purposes. It is. a 
right of use only, the title still remaining in 


ae United States. 


os i * er: * . 
“All persons settling on public lands to 
which: a railroad right of: way has attached, 
take the same subject to such right of way and 
must pay for’ the full area of the subdivision 
entered, there being no authority to make de- 
‘ductions in such. cases.”:12 L.D.. 428, 428 
(1888) ; 27.L.D. 663, 664 (1898). Thereafter, _ 
the Department held in Grand Canyon. Ry. Coa. 
v. Cameron;-35 L.D. 495, 497 (1907), that the _ 


grant acquired under the 1875. Act was a mere 


“easement” which did not prevent the issuance . 
Of 4: mineral Tee for the lands traversed Dy 
the grant.. . - Se 
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Northern Pacifie Ry. Co. v. Town- 
send, 190 U.S. 267 (1908). In Z’own- 


send, the railroad company had ac- ~ 
quired a right-of-way pursuant to” 


the Act of July 2, 1864, 13 Stat. 365. 
Thereafter, homestead entries were 
initiated and patents issued which 
conveyed subdivisions traversed by 
the right-of-way. The Court stated, 
‘supra at 270, 271. | | 
At the outset, we premise that, as the 
grant. of the right of way, the filing of 
the map of definite location, and the con- 
struction of the railroad within the quar- 


ter section in question preceded the filing © 
of the homestead entries on such section, 


the land forming the right of way 
therein was taken out of the category 
Of public lands subject to preemption and 
gale, and the land department was there- 


fore. without authority to convey. rights | 


_ therein. It follows that the homesteaders 


acquired no interest in the land within © 


the right of way because of the fact that 


. the grant to them was of the full legal 


Subdivisions. 
SS x * +  *# 

_* * * ‘In effect the grant [to the rail- 
Yoad] was of a limited fee, made on an 
implied condition of-a reverter in the 
event that the company ceased to use 
or retain the land for the purpose for 
‘which it was granted. * * *[*] 


In the Stringham case, dig: rail- 
~ road company brought. suit to quiet 
title to land under a right- of-way 
| sequined ee to the 1875. Act, 





uTbereatter: in H. A. Crandall, 43 L.D. 556 
(1915), the Department, relying on Towmn- 
send, held that a homestead patent granted 
after the issuance of a right-of-way acquired 
pursuant to the Act of July 2, 1864, did not 
convey any interest or estate in lands granted 
to and possessed by the railroad company on 
which the homestead entry was initiated. _ 


[83 I.D. 


and to which the defendants as- 


serted title under a patent for a 


placer mining claim. The Court, . 
supra at 47, affirmed a judgment 
quieting title in favor of the rail- 
road company on the basis that, 


The right of way granted by this and 
similar acts is neither a mere easement, 
nor a fee simple absolute, but a limited 


tee, made on an implied condition of 


reverter in the event that the company 


ceases to use or retain the land for the 
purposes for -which it is granted, and 
carries with it the incidents and reme- 


dies usually attending the fee * * * [cit- 


ing the Townsend case.] [>] 


In the cases. cited | above, the 
United States was not a party to 


the actions, and its title, or absence 
thereof, to the mineral estates in ~ 


dispute was not adjudicated by the 
Court. The cases, however, set the 
stage for litigation which developed 
among the railroads, the United 
States and third parties respect- 
ing title to mineral deposits under- 
lying railroad rights-of-way. Four 


situations have arisen and they will 
be considered in order of their res- 


5 Thereafter, relying on the Townsend and 


- Stringham cases, the Department changed its_ 


policy with respect to the rights acquired by 


patentees of land traversed by rights-of-way.. 
issued under the 1875 Act. In 46.L.D.: 429. 
(1918), the Department. issued. Instructions : ~ 
_gtating that homestead entrymen: were . no 
longer considered to have any interest. in lands. 


covered by 1875 Act rights-of-way. In Lewis 


A. Gould, 51 L.D. 181 (1925), United States 


v. Bullington (On Rehearing), 51 L.D. 604 
(1926), and A. Otis Birch (On Rehearing), 


+53 L.D. 840 (1931), the Department held that 


mining claims embracing tracts of land tra- 
versed by rights-of-way granted under the 
1875 Act, carried neither title to the land in- 


- eluded, within the right-of-way nor any. interest 
in or to any mineral acneens beneath the Sur: - 


face thereof. 
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ainean by. this pepe and the | 
- courts. | : 


The first conflict arose between 
the United States and a railroad 
company as to the title to the oil and 
gas deposits underlying an 1875 Act 


right-of-way where the lands tra- 


Pyesed by . the right-of-way re- 
mained in federal ownership, 
In a Solicitor’s Opinion, 56 ID. 206 
(1987), the Department, after first 


finding that a limited fee and not: 
an easement was granted under the 
1875 Act to the railroads, construed 


the grant as not including within 
it the right or title to the oil and gas 


7 deposits thereunder. This decision 
was a prelude to the Supreme. 
Court’s 1942 decision which . effec-. 


tively overruled the Stringham 
case. In Great Northern Ry. Co. v. 
United States, 315 U.S. 262. (1942), 
the Supreme Court held that. the 
Act of March 3, 1875,- granted. an 


easement only, mot liraited fee, and 


conferred no rights in the railroads 
_ to the oil and minerals underlying 

the rights-of-way. The Court, supra 
at 279, stated : 


Since the petitioner’s right of way is 
but an easement, it has no right to the 
underlying oil and minerals. This result 
does not freeze the oil and minerals in 
place. Petitioner is free to develop them 
under a lease executed pursuant to the 

_ Act of May 21, 1930, 46 Stat. 373. 


_ Thus, as between the United States 
and a railroad company holding 


an easement under the 1875 Act, the | 


title to the mineral estate underly- 
ing the right-of-way remained with 
the United States. — 


The eet apie to . settled ae - 
cerned the title to the mineral estate 
underlying a pre-1875 Act right-of- 


way. In United States v. Union Pa- 


cific R. Co., supra, the Supreme 
Court held that the grant of a right- 
of-way pursuant to section 2 of the 
Act of July 1, 1862, 12 Stat. 489, 
did. not convey to the railroad com- 
pany the title to oil and gas deposits . 
underlying the right-of-way. The 
Court examined the “limited fee” 


estate theory propounded in earlier —_ 


cases and. stated that “[t]he most. 
that the ‘limited fee’ cases decided 
was that the railroads received all 
surface rights to the right-of-way 
and all rights incitlent to the use for 
railroad purposes.” Jd. at 119. 


‘Therefore, the mineral estate in. 


lands underlying pre-187 5 rights- 
of-way remained in. the United 
States. | | 
Resolution of. a third conflict : was | 
accomplished in Union Pacific Tee: % 
Co, 72 ID. 76 (1965). 
the Supreme Court case in United 


States v. Union Pacific R. Co, 
_settled the conflict be- 


supra, 
tween the railroad and the United 
States in favor of the latter over 
rights to mineral deposits underly- 
ing pre-1875 Act rights-of-way, this 
Departmental case dealt with the is- 
sue of whether these rights remain. 
in the United States or pass to sub- 
sequent patentees of lands traversed — 
by the right-of-way. The Depart- 
ment held that the Zownsend case, 


which was limited to pre-1875 Act 


grants, was still effective so that 


While 
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lands covered by “limited - “fee” 
rights-of-way were removed from 


the category of public lands subject. 


to further disposition under the 
public land laws. Accordingly, it 
was held that the Department still 


had authority under the 1930 Act to 


dispose of oil and gas deposits un- 
derlying” a pre-1875 Act right-of- 


way, even though the subject lands 


‘traversed by the right-of-way 


were later granted to Wyoming as. 


school lands. The decision was af- 
firmed, sub nom. Wyoming v. Udall, 


379 F. 2d 635 (10th Cir.), cert. 


— denied, 389 U.S. 985 (1967). 
| Thereafter, i in George W. Z arak, 
4 IBLA 82 (1971), af’d nC. 
fice v. United. States, 479 F.2d 58 
(8th Cir.), cert. denied, 414 U.S. 
858 (1973), the Board held that the 
Secretary was authorized under the 
1930 Act to dispose.of oil and gas 


_, deposits underlying a right-of-way 
- granted pursuant to the Act of July 
2, 1864, 13 Stat. 367, even though | 
“ihe lands traversed by the right-of- 


way were later patented under the 


homestead laws. More recently; in 
Brown W. Cannon, Jr., 24 IBLA 


166, 83 I.D. 80 (1976), the Board 
held that the minerals underlying a 
— pre-1875 = Act right-of- -way re- 


mained in the United States with 
respect to lands in alternate sections 
granted to the railroad company 


and traversed by the right-of-way 


as well as for such lands in the even-: 


- numbered sections, title to which re- 
mained in the United States. 


Finally we come to the ‘fourth’ 
which has arisen in this. 


conflict; 
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[83 LD. 


_ case, ‘namely, the question of who 
has title to the mineral estate under- 
lying an 1875 Act right-of-way with 
respect to lands ‘traversed by the 


right-of-way which were later pat- 

ented by the United States without 

any reservation for minerals, 
Appellant points out that the Su- 


preme Court’s decision in the Great 


Northern case supports its conten- 
tion that the mineral estate under- 


lying an 1875 Act right-of-way | 7 


passes with the patent of land tra-_ 
versed by the right- of-way. The 


Court, supra at 279-80, stated the © 
following: 


. During the argument before this Ceark: 
it was fully developed that the judgment 
was rendered on the pleadings, in which 
petitioner denied the allegation of title 


in the United ‘States, and there was no 


proof or stipulation that the United 


States had any title. On this state of the 


record, the United . States was not en- 


titled to any judgment below. However, 
‘we permitted the parties to cure this de- 


fect by a stipulation showing that the - 
United States has retained title to cer- 
tain tracts. of land over whieh petition- 
er’s right of way passes, ina limited area, 
and that petitioner intended to drill for 
and remove the oil underlying’ its right of 
way oyer each of those tracts. Accord- 


‘ingly,.the judgment will be modified and 


limited to the areas described in the stip- 
ulation. [Footnote omitted. i 


Appellant argues that the above 
paragraph clearly indicates that the 
‘United States was only entitled to. 
relief respecting lands remaining 
within federal ownership, and that 
—lTands traversed by the right-of-way, _ 


but which had been conveyed by the 
United States without mineral res- 


ervation, were no longer subject to 
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the sataictiba of the United States — 
examined and narrowly construed 


with respect to the oil and gas de- 


posits underlying the right-of-way. 
We agree with this interpretation 


of the decision. Furthermore, this 
conclusion is buttressed by subse- 
quent actions by the ak tment 
and the courts. | 

_ In the Phillips case, supra, relied 
on by the State Office, the appellant 
had been issued a noncompetitive 
oil and gas lease pursuant to the 


Mineral Tan Act. of 1920, for 


lands covered by a railroad right- 


of-way granted pursuant to the 


1875 Act. The railroad company ap- 
plied for a lease under the 1930 Act 
for the oil and gas underlying the 
right-of-way, and Phillips pro- 


‘tested against the action urging 


that its lease already included the 
right to exploit the oil and gas un- 
der the-right-of-way.. The Depart- 
ment rejected the argument holding 
that an oil. and gas lease issued un- 


der the Mineral Leasing Act of 1920 


did not include the oil and gas de- 


posits underlying a right-of-way — 


-even though the lease did not ex- 
_pressly except such deposits, and 


such deposits could only be leased. 


pursuant to the Right-of-Way Oil 
and Gas Leasing Act of 1930. See 


also Charles A. Son, 53 LD. 270 
As. ‘appellant correctly 
points out, this case does not stand 
_for.the proposition that the United. 
States has retained jurisdiction to 


(1931). 


lease such deposits under the 1930 
' Act in instances where lands cov- 


conveyed without mineral reserva- 


ered by the _— of- way have been 


tion. Tn fact, the Phillips c case was 


in a subsequent Solicitor’s Opinion, 
67 J.D. 225 (1960). Before turning 
to that decision, an examination of 


an. intervening judicial decision is 


appropriate. 

The case of Chicago dé N orth: 
Western Ry. Co. v. Continental Oil 
Co., 2538 F.2d 468. (10th Cir..1958), 
involved a railroad company which’ 
had acquired a right-of-way pursu- - 


‘ant to the 1875 Act. Continental was 


the assignee of non-federal oil and 
gas leases on two 40-acre tracts 


: which were traversed by the right- 


of-way.; one tract had been patented 


by the United States to the-state as : 
part of its university land grant, 
‘and the other tract had been pat- 


ented by the United States into 
private ownership. The railroad 


company was attempting to exploit 


the oil and gas deposits underlying © 
the right-of-way and Continental — 
filed suit to enjoin the railroad com- 
pany from trespassing on the ser- _ 
vient mineral estate. The | District 


* Court decreed Continental to be en- 


titled to the oil and gas underlying - 
the right- -of-way by virtue of its oil - 
and gas leases, and the Circuit Court - 


ened: The Circuit “Court held — 


that the railroad had only acquired 
an easement for railroad .purposes 
and that the fee or servient estate, — 
including the minerals, remained in 
the United. States. Implicit i in this 
statement is the understanding that 
following the issuance of cunquali- 
fied patents to the state and the 


| private party, title to the mineral 


estate underlying the right-of-way — 


was transferred to the patentees and 
‘such rights inured to the benefit: of 
Contifiental: 


In Solicitor’s Opinion, 67 L D. 995, 


(1960), after examining the evolu- 
tion of the Supreme Court’s 
cisions, the Solicitor held that 
right-of-way grants authorized by 
Congress, whether considered “ease- 


ments” or “limited fees,” did not in-- 
clude a grant of the minerals under- | 


_ lying the right-of-way. The Solici- 
tor then ‘held that the Mineral 
Leasing Act of 1920 was applicable 


to lands within rights-of-way, ex- 


cept to the extent that the 1920 Act 
was superseded by special leasing 


~ Jaws, such‘as the Right-of-Way Oil - 


and Gas Leasing Act of 1930. Ac- 
cordingly, the Phillips decision was 
confined to the holding that the 1930 


3 Act was the exclusive authority for 
issuance of leases for oil and gas 


deposits underlying rights-of-way. 
Other leasable minerals would re- 
main available under the 1920 Act. 
The Solicitor then went on to dis- 
cuss the problems which had arisen 
as a consequence of the changing 


‘status of estates granted under the 


rights-of-way laws, id. at 226, 228: 


* * * [I]t is the general rule that right- 


of-way easements on the public lands do 
not bar the owner of minerals in the land 
affected from enjoying them subject to 
his. obligation to support the surface and 
not to interfere with the use of the right- 
of-way for the purpose for which it was 
granted, 2 Lindley on Mines, 3d E4., sec. 
530, and cases cited * * *, 
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As shown by the cases cited in Lindley 
o1. Mines, sec. 530, supra, the Depart- 


_ment has long recognized that mining 


claims may be located over and across 
easemeuts and, subject to the obligation 
to support the surface, may take the 
minerals from beneath it. I find nothing — 
to. indicate that the rule as to mining 
claims has changed, nor anything to show 
that the Department has ever held that 
the. mineral leasing laws (including the 


- 1980 act) do not apply to “easement” 
rights-of-way. 


The difficulties that have 
arisen have been due to the uncertainty 


as to what were “easements” end what. 
were “fees.” Thus A, Otis Birch *. 
- LD..339, held a mining claimant sciaived 
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no. ‘title to land or minerals in a March 3, 
1875, railroad right-of-way | because it con- 
stituted a “limited fee,” but H ealy River 
Coal Company, 48 L.D. 443, called the 
Alaska Railroad. right-of-way an ease- 


ment and, recognized the right of a coal 


lessee. to mine coal under the right-of-way 


if it did not endanger surface use of the 
| right-of-way. 


tock ook 


The quoted eae suggests that 


had the Department, in the Birch 


case, considered the right-of-way 
issued pursuant to the 1875 Act to 


‘be an easement instead of a limited 


fee, the mineral estate underlying. 
the right-of-way would have been 
categorized as part of the public 
domain available for acquisition by 
the mineral claimant. Similarly, in 
the present case, the servient min- | 
eral estate would have passed with 


the grant of a patent to appellant’s 
_predecessor-in-interest, thus remov-~ 


ing the minerals from the jurisdic- - 
tion of the United States. 

Further support for this position 
1s contained in the Department’s 
epinion in U nion elas By Co., 


194) | _ AMERADA HESS CORPORATION -- 
| | April 27, 1976 | 


| ‘supra at 80, where the esliowang 
caveat was added :- 


As we have seen, when the limited fee 
have not been. directly before the 


concept reigned unchallenged, the De- 

partment and the courts held repeatedly 
that a subsequent grantee or patentee of 
such Jands took no right whatsoever in 
the right-of-way. * * * 

* i . * . * 

White this reasoning no longer applies 
to lands crossed by a- right-of-way 
granted under the 1873 act, supra, and 
the Department recognizes in such cases 
that mineral rights go to the subsequent 
patentee subject to the dominant rights 
of the railroad right-of-way, the Union 
Pacific case, supra, did not hold that a 
pre-1875 right-of-way had no more effect 
‘than one granted under the 1875 act. 
[Italics added.] [*] 


In Wyoming v. U. dall, supra at 
639-41, the Circuit Court, in sus- 
taining the decision of the Depart- 
ment, described the position of the 
parties as follows: | 


: Wyoming and Gulf rest their case on. 


the proposition that the location of a rail- 
road right-of-way across a tract of public 


land of the United States doesnot sepa- 


rate the servient estate from the public 
domain with the result that title to the 
servient estate passes without. express 


mention in a subsequent grant by the 


United ‘States of the traversed tract. The 


United States and Union Pacific concede_ 


that this rule applies to post-1871 grants 
but deny its. application to previous 
grants. [Italics added. ] [7] 


6 Footnote 2 of the decision cited Chicago 


& Northwestern Ry. Co. v. Continental Oil Co., 


supra, as support for this statement. 

7In Zarak, supra at 87, the Board cited the 
Wyoming v. Udall case, supra, and noted that 
the Court’s conclusion, “‘supports the Depart- 


ment’s holding that a pre-1875 right-of-way is - 
more than an easement ; it is an interest suf- | 


clusion is nevertheless clear. 
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[1, 2] As can be séen from an 


analysis of the decisions cited above, 


while the circumstances of this case 


Department or the courts, the con- 
The 
Secretary of the Interior does not 
have authority under the Act of 
May 21, 1930, to dispose of deposits 
of oil and gas underlying a right-of- 
way granted pursuant to the Act of 


Mar. 3, 1875, with respect to lands 


traversed by the right-of-way which 
were later patented without any res- 
ervation for minerals. In. such a 
situation, title to the servient min- 
eral estate passed with the grant of 


the patent: and the United States 
no longer has any mineral interest. 
_ to dispose of by lease under the 1930 


Act. Thus, in the present case the 
State Office improperly dismissed 
appellant’s protest since the Depart- _ 
ment was not empowered to issue — 
an oil and gas lease for the min- 
eral estate underlying Burlington 
Northern, Inc.’s, right-of-way to the 
extent that title to such mineral — 
estate had passed out of federal 
ownership. Accordingly, to that ex- 
tent, the lease is void and must be 
ance oe 0. Dz Presley, 21 IBLA 
190 (1975). 

Therefore, pursuant. to he au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


ficient to remove the land it covers from the 
category of public land available for disposi- 


tion under the general land laws.” The decti-. 


sion thus implied that a contrary result would 


‘obtain for an 1875 Act right-of-way. 
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the Interior, 438 CFR 4.1, the deci- 
sion a below s 1s reversed. 


“Marrry Rive, a 
| Administrative J fac da 


. Ws CONCUR: 


awh W. Sane. 
Administrative J udge. 


-Josnry: .W. Goss, Be 
A dininis trative J wage. 


ZEIGLER coal COMPANY 


6 IBMA 132- 


Aves by able Coal Company from 
a decision dated June 24, 
Administrative Law Judge. Paul 
Merlin. upholding the validity of a 
withdrawal order and denying an Ap- 
plication for Review in Docket No. 


BARB 75-616. 
| Affirmed, 


Federal Coal Mine Health and Safety 
Act of 1969: Withdrawal Orders: oe 


minent Danger 


Accumulations of loose Sate coal aust, : 
and oil and grease together with sources. 


of potential ignition will support a 1 finding | 
# . lected to substantiate this violation.’ 


of, imminent datiger. 


APPEARANCES: J. Halbert ‘Woods, 
 Esq., for appellant, Zeigler Coal Com-— 
any; Thomas A. Mascolino,: Assistant 


Solicitor, and David L. Baskin, Esq,; 
Trial Attorney, for appellee, Mining 


Enforcement and Safety Administra- 


tion.” 


DEPARTMENT OF THE INTERIOR 


Decided April: 30, 1 96 | 


1975, by 


[83 LD. 


OPINION BY ADMINISTRA- 
TIVE JUDGE SCHELLEN- 
BERG | 


., INTERIOR BOARD OF MINE 


OPERATI ONS APPEALS . 


On Dec. 26, 1974, Withdrawal oe 
der No.1 CED was issued in Zeigler 
Coal Company’s: (Zeigler) No. 9 
Mine in. Madisonville, Kentucky. 


‘The order was issued’ pursuant to. 


sec. 104 (a), of the Federal Coal Mine 


-° Health and Safety Act of 1969. 


(Act) * and: cited. the following 


condition : 


- Violations of Section: 5, 400, 5. 514, 
and 75.516 were in existence in the belt~ 


conveyor slope and the area of. the No. I 


south belt-conveyor header: -Aeccumula~ 
tions of loose coal and coal dust, including 
float coal dust, were present for the en- 


tire length of the slope, and for'a distance 


of approximately 50 feet inby the No. 1 
south belt-conveyor. head roller, and ac-~ 
cumulations of oil and grease were pre~ 
sent beneath: the No. 1. south belt- -con-- 


_ veyor motor and speed reducer (75.400) ; 


Splices in power wires in’the area of the 


’ No. 1. south belt-conveyor header were 


not reinsulated at least to the same degree- 
of. protection as the remainder of the 
wires (75.514) ; Power wires in the area. 
of the No. 1 south belt-conveyor header 


were not supported on insulators, and 


were contacting wooden props and bars | 
(75. 516). Samples Nos. 1 and 2. were col-. 


“136 a7 S.C. secs. 301-960 (1970): 
2 The mandatory safety standards ee ins 
the order provide as follows: 
45.400—‘Coal dust, including float coal rank: . 
deposited on rock-dusted surfaces,.loose coal, _ 
and other combustible materials, shall-.be-— 
cleaned up and not be permitted to accumulate — 
in active. eee or -on electric. Suipmien} 
therein.” + : 
275. 514-—*All electaent neciate: » Orr 
splices: in-conductors shall be mechanically and. . 


| der and “a hearing 


were covered with ‘ 


24} 20~=~™*é<“~*~SS*‘ SS. ERIGLER COAL COMPANY 
. April 30, 1976 


The order was terminated on 


Dec. 30, 1974, when the accumula-— 


tions were cleaned up, the splices 
7 properly insulated, and the power 
wires mounted on fasclaton: 

On Jan. 24, 1975, Ziegler filed an 
| Application for Review. of the Or- 
was held. on 
Apr. 16, 3 5, in Arlington, Vir- 
ginia. ~~ 

The ane discloses the cole 
ing: The belt was operating at the 


were accumulations of loose: coal, 
coal dust, and. float coal dust along 
the entire length of the belt (Tr. 
23). The accumulations ranged in 
_ depth from. 4g, inch to 21% feet 
(Tr. 24), and in the inspector’s es- 


timation totaled about 3 tons. (Tr. 
93). About 60 percent of the area. 


covered by the order was wet (Tr. 
25). The belt rollers were running 
in coal. dust and accumulations for 
a distance of 150 to 200 feet (Tr. 
27). The belt framing and belt pans 
‘more than a 
film” of dry float coal dust (Tr. 29). 

Oil and grease accumulations. were 
present ‘beneath the south belt-con- 
reOh header and es reducer (Tr. 
38). 





electrically efficient, and suitable connectors 
Shall be used. All electrical connections or 
splices in insulated wire shall be reinsulated 
at least to the same degree of protection as 
the remainder of the wire.” 

75.516—“All power wires (except trailing 


_. cables on mobile equipment, specially: designed 


cables conducting high-voltage power to under- 
ground rectifying equipment or transformers, 
or bare or insulated ground and return wires) 
shall be supported on well-insulated insulators 
and shall not contact combustible material, 
- roof or ribs.” 
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. The seeds power wires were re-. 
insulated with tape and carried 32 
volts (Tr. 68). They were ‘covered 
with float coal dust and nailed to 
wooden posts instead of being hung 
on mounted insulators (Tr. 43-44). 

While the inspector: considered the — 


wires a, possible ignition source (Tr. 


44), the operator’s safety director 
felt that the tape with which the 
splices were wrapped precluded any 


Ing: short. circuit or sparks (Tr. 88-89). 
- time'the order was-issued, and there » 


FE inding the inspector’s testimony 
more persuasive, the Administrative — 


Law Judge (Judge) concluded that 


the wires did present an. ignition 
source, He concluded further that 


even in the absence of the hazard | 


presented by the wires an imminent 
danger of fire and explosion was 
presented by the accumulations of 
combustible materials, the source of 


ignition being the belt rollers run- 


ning in the accumulations, Accord- 
ingly, he denied Zeigler’s ee 
tion for Review.- 


_ Issue Presented 


Whether the conditions cited in 
the Order of Withdrawal support 
the conclusion that an imminent 


danger existed. 


“Discussion. 


hile contends that the condi- 
tions cited in the order are-not suf- 
ficient to support a conclusion that 
imminent danger existed. While 
Zeigler stresses that potential arc-— 


ing or sparking of.the power wires _ 


was far too remote to be considered — 
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an ignition source for a fire or ex- 
iplesion: it does not dispute the ex- 
istence of the extensive accumula- 


tions of combustible materials or 
attempt to. minimize the source of 


ignition presented by the belt rollers 
' running in coal and coal dust. 
— Zeigler does, however, charge in its - 


brief that the inspector issued the 
order because he was reluctant to 
inspect 7 miles of underground belt 
lines in less than 5 feet of roof,.and 


not because of an imminent danger’ 


situation. Based on our review of 
the record, we find that this charge 
as well as Zeigler’s assignments of 


error are without merit. We con- | 


clude that the cited conditions along 
the conveyor belt slope, as ampli- 
fied by the ‘testimony, support the 
conclusion that an imminent dan- 
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ger existed, quite apart from any — 


hazard that may have been pre- 
sented by the power wires. Accord- 


ingly, we hold that Zeigler has 


failed to establish by a preponder- 


ance of the evidence that, imminent | te 


danger did not exist. — | 

WHEREFORE, pursuant to the 
authority delegated to the Board. by 
the Secretary of the Interior (48 
CFR 4.1(4)), IT IS HEREBY. 


| ORDERED that the Judge’s deci- 


sion in the above-captioned case a i" 


AFFIRMED. 


-Howaro J. Scuetrensers, JR., 


Administrative i nae 


a CONCUR: 


Davin Doane, | 
¢ hie f Administrative - ie 


U,5. GOVERNMENT PRINTING OFFICE: 1976 . 


oi IN THE MATTER OF OLD: BEN COAL: COMPANY o - 
| _& 2 May 6, 1976 | 
M. “Steiner. | 


Apr. 26, 1976, MESA filed motions. 
for reconsideration with the Ad- 


IN THE MATTER OF OLD BEN 
— COAL COMPANY © 
(Wo. 24 MINE) 


6 IBMA 138 


Applicetinns for: eview Au pel: 
Nos. IBMA 76-81, IBMA 76-84 and - 


| 1EMS 76-85. 


| Federal Coal Mine Health and Safety 


Act: of 1969: Administrative Proce- 
dure: Reconsideration 


Where an initial ‘decision has been is- 
sued and a notice of appeal has been filed _ 
- with the Board of Mine Operations Ap- 
peals, an Administrative Law Judge is | 


precluded by 48 CFR 4.582 (c) from 


- granting a Subsequently. filed motion for. 


reconsideration, there PENS no jurisdic- 
tion. 


APPEARANCES: Thomas 


ment and Safety Administration; 


| Edmund J. Moriarty, Esq., for opr): 
Old Ben Coal Company. 


'MEMORAND UM OPINION 
AND ORDER 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS — 


On Apr. 19, 1976, the olin 
Enforcement and Safety Adminis- 


tration. (MESA) filed Notices of. 

Appeal in the above-listed cases 
with respect to 8 decisions rendered — 

by Administrative Law J a R._ 


a 209-356—76—1 


"Decided M ay 6, 1 976 


A. Mas- 
colino, Esq,, Assistant Solicitor, Fred- 
erick W. Monerief, Esq,, Trial Attor- 
ney, for appellant, Mining Enforee- 
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hae “on 


ministrative Law Judge with re- 
spect to all of the subject decisions. 

In its Notices of Appeal, MESA 
requested that the Board not deter- 
mine the filing dates for its briefs 
while its motions for reconsidera-. 
tion were pending before Judge 
Steiner. MESA’s requests consti- _ 


tute motions under 43 CF R 4.510. i | 


On Apr. 26, 1976, appellee Old 
Ben Coal Company (Old Ben) _ 
cross moved the Board to deter- 


mine the dates of filing imme- 


diately. Among other things, Old 


‘Ben advised the Board that it had — 


already moved J. udge Steiner to 


strike the motions for reconsidera: 


tion before him. 


This case is now Before. the _ 
Board for rulings on the above-_ 


described motions addressed. to it. 


The pertinent: regulations are 43 


CFR 4.582(c) and 4.600. 
Sec. 4.582 (¢) of 43 CBR a 


vides: 


“Lhe Administrative Law Judge's au- 


_ thority in each case shall terminate upon 


the filing of an appeal from an tnitiat 
decision or other order dispositive of the 
proceeding or: upon the expiration of the 
period within which an appeal to the 
Board may be filed or upon an order of 


_ the Board directing that the proceeding 


be- reviewed — ay the ‘Board. eee 


~ added.] 


"See, 4:600 of 43 CFR states iis 
following: 


| Any party may appeal from an Ad- 


insta Law Judge's order or from 


488 LD. No.5 | 
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an initial decision by filing with the - 


- Board a notice of appeal within 20 days 


after service of the order or initial de- 


cision. [Italics added.] 


Insofar as motions for reconsid- 
eration of initial decisions are con- 
cerned, the Board acknowledges 


that Administrative Law Judges — 
may entertain such motions if timely 


filed. 48 CFR 4.582(c), 4.594. How- 
ever, the filing of such a motion does 
not by itself stay the time for filing 
a notice of appeal. Compare 43 CFR 
4,600 with. 43 CFR 4.582(c). Fur- 
thermore, sec. 4.582(c) of 43 CFR, 


_ which is quoted above, makes clear. 


_ in no uncertain terms, admitting of 
- ho exceptions, that a Judge’s au- 
thority to entertain such a motion 
on the merits terminates upon the 


filing of a notice of appeal with the 


%, Board. 


Applying ih foregoing prinei- 


ples to these cases, the Board is of 
the view that Judge Steiner’s au- 
thority to rule on the merits of any 
motions for reconsideration termi- 
nated on April 19, 1976 when the 


notices of appeal were filed. It fol-_ 


lows necessarily that the motions for 
reconsideration, filed some 7 days 


later, were untimely and that Judge — 
Steiner is limited to denying such - 


motions on the pnd of se of 
jurisdiction. 

Jones & Laughlin 8 reel C. orpora- 

tion, 5 IBMA. 1 (1975), upon which 

~ MESA relies, is not to the contrary. 

There, unlike the cases at bar, a mo- 

tion for reconsideration was filed 


with the Administrative Law Judge. 


in advance of the filing of the notice 


of appeal. Moreover, MESA, the — 


DEPARTMENT 
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Peer in that case, did not obj see 


to reconsideration by the Judge on — 


the merits even after the filing of the 
notice of appeal, and thus no pre- 
cedent was set regarding an Admin- 
istrative Law 5 udge’s options in 
ruling upon a timely filed motion | 
for reconsideration once a notice of | 
appeal has been filed. - 

Since Judge Steiner is ; precluded | 
from granting MESA’s motion for 
reconsideration, MES A’s motions to 
postpone its briefing date now. be- 


fore the Board are without merit 


and Old Ben’s motions to determine 
the dates of filng for MESA’s briefs. 
on appeal must be granted. In light 
of the time it has taken to process 
these motions, MESA will be al- 


lowed 20 ays 


ORDER: 
WHEREFORE, pursuant to the 
authority delegated to the Board 
by the Secretary of the Interior, IT 


IS HEREBY ORDERED that 


MESA’s motions to postpone deter- 


mination of the due dates for its - 


briefs on appeal in the above-listed 


cases ARE DENIED. 


IT IS FURTHER ORDERED 


that Old Ben’s motions to determine 


the due dates for MESA’s briefs on 


appeal ARE GRANTED and the 


time for filing for each of the 
IS SCHED- 
ULED for 20 days from the date of 
this order. . 
| Davi Doanz, | 
| Ohie 7 Administrative Judge. 
Howarp J. SCHELLENBERG, JR., 
Administrative Judge. 
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A. (K.) CHARLES. AND CAROLINE J.. CHARLES (BRENDALE) 
_ May 21, 1976 - | } 


ESTATE OF CECELIA SMITH VER- 
| GOTE. (BORGER) , MORRIS A. (K.) 


CHARLES AND CAROLINE J. | 
CHARLES ae 


5 IBIA 96 a 
Decided May 21, 1976 


| Appeal from an Administrative Law 
Judge’s order determining compensa- 


tion to be paid by the Yakima Tribe 


for the taking of an undivided one-half 

interest in estate land subject to the 

Act. of Aug. 9, 1946, 60 Stat. 968, as 

amended by the Act. of Dec. 31, 1970, 
84 Stat. 1874. 


Modified. 
Tribal Rights in 
Ya- 


1. Indian Lands: 
Allotted Lands—Indian Probate: 
kima Tribes: Generally—435.1 | 
Absent. regulations requiring otherwise 
the most equitable 


heir: or devisee. 


 Q, Indian Lands: 
Allotted 


Tribal Rights in 
Lands—Indian Probate: 


Yakima Tribes: Valuation | Reports— 


435.1 
The Board is not. bound: by the Bureau ‘of 


Indian Affairs’ appraisal, ‘report. and. find- - 


ings: contained. therein... Instead, . the 
Board will give consideration, to the com- 


| plete record, including the BIA appraisal, 


report and findings in arriving at its find- 
. ings ard determination. 


APPEARANCES: James B. Hovis, 
counsel for appellant, Yakima Tribe; 
Arthur W. Kirschenmann, counsel for 
appellant, Philip Brendale. 


valuation. date’ 
_ would be the date the Tribe elects to 
purchase the property of a noneligible 


OPINION BY BOARD 
MEMBER H ORTON 


INTERIOR BOARD OF 
INDIAN APPEALS | 
I, Background | 
Under the authority of the Act 
of Aug. 9, 1946, 60 Stat. 968 (25 


—USS.C. § 607 (1970) ), as amended by 


the Act of Dec. 31, 1970, 84. Stat. 
1874, the Yakima Tribe is entitled to 
acquire any interest in trust or re- 
stricted: land within the Yakima 


‘ Reservation which is either devised 


or descends to a person who is not an 
enrolled member of the Yakima 
Tribe with one-fourth degree or 


_ more blood of such tribe. By virtue 
_ of the 1970: Amendment, the fore- © 
going statute further provides that _ 


if Yakima trust lands inherited by a 


- noneligible heir as previously de- 


fined are desired by the Yakima ~ 


Tribe, the heir who is to to be pre- 
empted by the Tribe’s election’ must _ 


be compensated by the fair market 


value of the property taken by the 


Tribe as determined by the Secre-. 


_ tary of the Interior after an ap- 


praisal; otherwise, the Tribe may _ 
not take the property. Prior to the. 

1970 Amendment, the Yakima Tribe. - 
was. not required to compensate 


- noneligible heirs (persons not en- — 
rolled in the Yakima Tribe or en- 


rollees with less than one-fourth 
degree Yakima blood) in order to 


receive their inherited trust lands. 


By order dated Sept. 17,1975, Ad- — 


‘ministrative Law Judge Robert C. 


Snashall directed that the Yakima 
Tribe a aa Philip Ueeniele | 
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an enrolled Cagis Tadian ond sie: 
heir of an undivided one-half inter- 


est in Yakima Allotment 124-4244, 


consisting of 160 acres allotted to 
Mary Charles, deceased, by the sum 
of $40,000, plus interest, for the 
'Tribe’s election to acquire Philip 
- Brendale’s 80-acre interest in such 
allotment. Philip Brendale and the 
- Yakima Tribe filed separate appeals 
from the above order which were 
_ docketed. by the Board on Dec. 5, 
1975. : 


| Three estates have igen seilol 
dated in this controversy. ‘Together 


they have produced a complicated 


probate record. dating from 1958 


which is detailed through Sept. 
1974, in three prior decisions of the 


: Board: viz, Estate of Cecelia Smith 


(Borger), Yakima: Allottee No. 
4161, Deceased, 8 IBIA 56, 81 LD. 
B11 (1974); Estate of Morris A. 


\K.) Charles,.¥ akima Allottee No. 


~ 4247, Deceased, 3 IBIA 68, 81 ID. 
517 (1974); and L'state of Carolin 
J. Charles (Brendale), Yakima Al- 
lottee No. 4240, Deceased, 3 TIBIA 
91, 81 LD. 505 (1974). Briefly sum- 
marized, these three opinions and 
- the records upon: which they are 
based disclose the following se- 
quence of events pertinent: to this 
appeal : 
— Cecelia Smith 
Charles, a/k/a Morris A. (K.) 


_ Charles, were the children of Mary 
Charles, deceased Yakima Allottee 


No. 4244, each of whom inherited. a 
one-fourth interest i in her allotment 


described as the SW: 1, sec. 8, T. 7 
N., R. 18 E., Willamette Meridian, 
Yakima County, Washington, con- 


taining 160 acres, hereafter de- 
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scribed 4 as anes Mary Charles = hits | 


ment. 
Cecelia Smith died 3 in 1958 and by = 


her will left her one-fourth interest — 


in the Mary Charles Allotment in — 


equal shares to the daughters of her 


brother, Morris Charles, to wit: 
Caroline B. Charles and Mary | 


(Andie) Andal, who each thereby 


acquired a one-cighth interest in. 
the Mary Charles Allotment. Upon 


approval of Cecelia’s — will on | 
- May. 15, 1959, it was determined 


that. cadee the 1946 Act, supra; 
Caroline B. Charles was eligible to 
receive her interest as an enrolled 


member of the Yakima Tribe pos 
sessing at least’ one-fourth degree 
“Yakima ‘blood, whereas Mary | 


Andal was found to be ineligible 
to receive her one-eighth interest. 
Accordingly, the interest sought to — 


be devised to Mary Andal was dis- 


tributed as intestate property to her. 
father, Morris Charles, Cecelia’s 


eligible heir at law by virtue of the 


1946 Act, vesting in him an addi- 


ti onal one-eighth interest in the 


Mary Charles Allotment and 


bringing his total interest, therein a 


to three-eighths. 
Morris Charles died testate on 


_ Nov. 23, 1964. His will devised all of - 
his property to his daughter, Caro- _ 
| ee - Morris’ 


line, which, if approved, meant that 


she would possess the full one-half 


interest in the Mary Charles Allot- 
ment ( one-eighth acquired by de- 
vise from Cecelia Smith and three- 


eighths acquired by devise from ; 


Morne Charles). : 
On Apr. 20, 1964, eee prior 
to Morris Charles’ Death, the Yak- 
ima Tribal Enrollment Committee 
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% ein a ruling that Caroline was 
incorrectly enrolled as one-fourth 


Yakima and found that she was _ 


only one-eighth Yakima. The Ex- 
aminer of Inheritance in the Mor- 
ris Charles estate (subsequently Ad- 
ministrative Law Judge), the late 
R. J. Montgomery, inquired of the 


Superintendent of the Yakima In- 


dian Agency on Aug. 19, 1966, re- 


garding the eligibility of Caroline 


Charles to inherit Yakima trust 
— land. By response dated Aug. 23, 

1966, the Superintendent certified to 
| Judge Montgomery that Caroline 
was not eligible under the 1946 Act 
to inherit Yakima allotments... _ 
od udge Montgomery conducted a 
hearing in the Morris Charles estate 
on October 17, 1966, Because Caro- 
line Charles had instituted an ap- 
peal regarding her designation as 
only one-eighth Yakima, her attor- 
- ney, Arthur Kirschenmann, -who 
represents Philip Brendale in this 
appeal, submitted a written request 
to Judge Montgomery on October 
24,1966, suggesting. that the order 
determining heirs: in the. Morris 
Charles estate await the result of 
Caroline’s appeal concerning her 
—bleod quantum. By response dated. 
Oct. 28, 1966, Judge Montgomery 
granted Mr. Kirschenmann’s re- 
quest. 

It was not until es 11, 1969, 


- ‘that a final Departmental decision 


-was rendered on the issue of Caro- 
line’s tribal blood. The Secretary 
affirmed the Aug. 6, 1968, decision of 
the Commissioner of Indian Affairs 

_ which held, inéer aléa, that Caroline 
had been incorrectly enrolled as one- 


‘property devised to 


‘fourth Yakima 3 in, 1956 afd that 7 


her own application for enrollment — 

she. had classified herself as one- 

eighth Yakima. , | 
"The Secretary’s Apr. di, 1969, de- 7 


cision was addressed to M. eines | 


enmann. The record indicates that — 
Judge Montgomery did not learn. 

of the Department’s disposition of 
the blood controversy until Mar. 24, 
1972. One week later, on Mar. 31, 
1972, Judge Montgomery entered 
his order. determining heirs in the 


‘Morris Charles estate. In light of - 
the December 31, 1970. Amendment 
_ to the Act of 1946, Caroline Charles” 


was declared eligible to receive the 
interests devised her by Morris 
Charles, subject to a statutory right 
in the Yakima Tribe to. purchase 
the property at its fair market 


value. But for the 1970 Amend- 


ment,. which was expressly. made — 


applicable to all pending probate = 
cases as well as future cases, J udge i 


Montgomery would have bean: re- 
quired. tdé rule that all of the trust 
Caroline 
Charles would: pass:to the Tribe, 
with the United ‘States as trustee, 
without any compensation due her. 


1The Yakima Tribe attacks the -constitu- 
tionality of the Act of. Dec.. 31,1970, supra, 
on grounds. that. the retrospective operation 
of the statute impairs the property rights of. 
the ‘Tribe which: allegedly vested as of Morris 
Charles’ death in 1964. (opening Brief of Ap- — 
pellant, Yakima Tribe, pp. 2, 9, 10, 17.) Since 
the: Morris Charles estate was technically 
open on Dee. 31, 1970, no final order haying. 
been issued, it: has been incumbent on'-this 


Board to apply the law in effect even. if. this 


works to the detriment of the Yakima Tribe. 
The Department of the Interior does not have 


the authority to declare a federal statute uv~ — 
constitutional. Estate of Benjamin Harrison 


Stowhy (Deceased Yakima Atlottee No. 2455) 
é (Continued ) 
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On May 12, 197, “sides Mont- 


sgomery eae a Supplemental Or- | 


der of Distribution in the estate of 
Morris Charles. wherein he made a 


finding that the Yakima Tribe had | 
elected to purchase the trust proper-_ 
ty devised to Caroline Charles in | 


her father’s will, pursuant to the 


provisions of the Act of Dec. 31, 


1970, and Judge Montgomery’s 
Mar. 31, 1972, order. In addition, his 


Supplemental Order noted that the - 


Tribe had effected a transfer of 
funds in the amount of $5,880.10 
from its tribal account to the Spe- 
eial Deposits Account of the Morris 
Charles estate to satisfy the cost of 
purchase for the chosen property. 
This dollar figure coincided with a 


value given for the property in the 


Mar. 31, 1972, Order Approving 
Will, computed as of the date of 
“Morris Charles’ death, “Nov. 23, 
1964. 

Caroline Charles died testate 
June 25, 1972. Her will, approved 
‘by order of Feb. 12, 1974, named her 
son, Philip Brendale, one of the ap- 
pellants, sole devisee of her prop- 
erty. 

‘On July 17, 1974, Philip Bren- 
dais petiioned: for reopening the 
Morris Charles estate alleging, 
inter alia, that it was an, error for 
the. three-eighths interest in the 
Mary Charles Allotment inherited 
by his mother, Caroline Charles, to 
be purchased by the Yakima Tribe 


in 1972 for the value of the prop-. 


erty, ae at the a of Mor- 


(Continued) 

and Estate of M ary Gd. rer Harrison (De- 
ceased Colville Allottee No. S—925), 1 IBIA 
269, 79 I.D. 428, (1972). 
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death, Nov. 23, 1964. 
Appellant Brendale also raised this 
question in an action brought in 
federal court. 

By prior orders this Board has 
previously stated its conclusion 


that it was incorrect for the Ex- | 


aminer of Inheritance to permit the 
Yakima Tribe to purchase Caroline 


Charles’ inherited three- eighths i in- | 


terest in the Mary Charles Allot- 
ment, devised to her by the will of 
Morris Charles, at the 1964 ap- 
praised value of the land. — | 
[1] In the three decisions simul- 
taneously issued by the Board on 
Sept. 12, 1974, supra, remanding 


the captioned estates to an Admin- 


istrative Law Judge for further 
proceedings, we held, and hereby 
reaffirm, that the proper valuation 
date for determining the fair mar- 
ket price to be paid by the Yakima 
Tribe for its purchase of all desired 
interests in the Mary Charles Allot- 
ment acquired by Caroline Charles, 


deceased, and presently, Philip 


Brendale, should be May 12, 1972. 
Absent controlling guidelines in 
elther the statutes or regulations 
concerning the selection of a valua- 
tion date,’ the Board concluded in 


_ ®Appellant’s civil action, filed in the United 
‘States District Court for the Eastern District 
of Washington, No. C-74—21, has been held 
in abeyance pending. final . administrative 


action regarding this controversy in accord- — 
. ance with a court-approved stipulation of: 
‘parties filed July 1, 1974. 


- §Tmplementing regulations concerning the 
Act of Dec. 31, 1970, supra, were published 
on Aug. 30, 1974, to be effective as of Sept. 30, 


1974 (39 FR 316385). See 43 CFR 4.300-4.317. . 
‘The Board has not considered these regula- 
tions controlling in this case in view of its — 
‘Sept. 12, 1974, holding that the Yakima Tribe 


is authorized to purchase the subject interests 


a in. the ieee Charles Allotment for the fair 
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its remand that it would be most 


equitable in this case to charge the - 


Yakima Tribe for the value of the 
property as of the time of the 
— Tribe’s election to purchase. As 
previously noted, it was on May 12, 
1972, that the Examiner of Inheri- 
_tance decreed the Tribe’s election 
to purchase the three-eighths in- 
terest in the Mary Charles Allot- 
ment which had been devised to 
Caroline Charles by Morris 
Charles.* | | | - 
_ Further, we stated in our remand 
that the Yakima Tribe’s election to 
purchase the three-eighths interest 


inthe Mary Charles Allotment from 


Caroline Charles, recognized bv 
Judge Montgomery’s May 12, 1972, 
Supplemental. Order, should apply 
as well to her preexisting one-eighth 
interest in the Mary Charles Allot- 
ment which Caroline erroneously 


| acquired from the 1959 probate of | 


- market value determined as of May 12, 1972. 

As to Yakima tribal purchases determined 

to be subject | to the above regulations, it is 
clear that fair market value is to be. deter- 


mined as of the date of a special hearing . 
scheduled to. determine value, after an ap- 
praisal and subsequent to the hearing deter- ~ 


mining heirs, or the date of any stipulation 
fixing the value. The'appraisal must be made 
as of the date of the inspection of the property 
and the hearing determining value must be 
held within 6 months of that date; if it is not 
so held, a supplemental appraisal report. is 
required. 

.*As there were no regulations in effect in 
1972 explaining how a Tribe should -accom- 
plish an election for property under the 1970 
Amendment, Judge Montgomery based his 
May 12, 1972, Supplemental Order on evi- 
dence that the Land Committee of the Yakima 


Tribe had voted to purchase Caroline Charles’: 


trust properties at a meeting held Apr.. 27, 


. 1972, and that on May 8, 1972, the Tribe — 


effected a transfer of $5,880.10 from its Land 
Enterprise Account to. the account of the 
estate. | 


Cecelia “Smith's. will’ Appellant: 


Brendale contests this requirement - 
on appeal because no such election 
took place in 1972, but this argument 
is rejected. for the very reasons we 
imposed the requirement in our 
Sept. 12, 1974, orders. In short, the 
evidence reflects that. the Tribe 
should have been told of its right to ° 
purchase the one-eighth interest in 

1972 and that if this had occurred, © 


an election to purchase this addi- 
tional. interest. would have been ~ 


made at that time.® . 
On Nov. 29, 1974, J udge Mont- 
gomery issued: a notice of hearing 
in accordance with the Board’s si- | 
multaneous orders of Sept. 12, 1974. 


The hearing was held by J udge 
_ Montgomery on Jan. 13, 1975, and . 


was intended to resolve the: issue of 


the fair market value to be paid by 
the Yakima ‘Tribe for appellant 


Brendale’s one-half interest in the: — 


5 A Modification Order, Nune Pro Tune, was 
entered in the Estate of Cecelia Smith 


‘(Borger) on June 138, 1975, by the Adminis- 


trative Law J udge in response ‘to the Board’s 
Sept. 12, 1974, instructions on remand: The 
Modification Order recites that. Caroline 


Charles was not eligible under the Yakima 


Act of 1946 to inherit the one-eighth trust 
interest devised her by the decedent and in 
lieu. thereof, Morris Charles is designated 
distributee of said property. 

6The Tribe was first advised of its right to 


' purchase the one-eighth interest in the Mary 


Charles Allotment possessed by Caroline 
Charles when Judge Montgomery entered his 
Feb. 12, 1974, Order Approving Will in the 
Estate of Caroline Charles. Thereafter, on 
Apr. 18, 1974, the Tribe effected a transfer - 
of $6,683.78 from its Land Enterprise Account - 
to the account of the HMstate of Caroline 
Charles towards the purchase of the one-eighth 
interest. The amount deposited was based . 
on a BIA valuation of the one-eighth interest 
as of the date of Caroline Charles’ death, 


. June 25, 1972. 


4 DE BOISIONS oF THE 


‘Mee Charles Allotment: J ndge 


Montgomery died subsequent to the 


hearing, and his successor, Robert C. 
Snashall, issued a. final order on 
Sept. 17, 1975, based upon the trans- 
cript of Sree sand other docu- 
ments of record. 


AL Fair Market Value 
Judge Snashall’s order of Sept. 


17, 1975, finds the total fair market 


_ value of appellant Brendale’s inter- 
est in the Mary Charles Allotment, 
as of May 12, 1972, to be $40,000. 
Although Tide Snashall does not 
reveal in his order how this figure 
was reached, the Board has inde- 
pendently evalanied all testimony 


~ and exhibits which were before the 


Administrative Law Judge and we 


value totals $39,896. This value is 
determined. from the’ following 
evidence: 


‘First, it is apparent ‘from the ex- x 
pert testimony provided at the hear- 


ing that the allotment in question. is 


chiefly valuable for its timber. The 


entire 160-acre tract. consists of ap- 

‘proximately 152 acres of ponderosa 
_ pine and 8.acres of lodgepole pine. 
- The Bureau.of Indian Affairs pro- 
_ vided an appraisal of the merchant- 


_. able timber and land by way of an 
appraisal report dated Nov. 20, 
1978, This report furnished an ap- 


praised valuation of the property 
as of June 25, 1972, having been 
‘prepared prior to the Board’s Sept. 


al effective as of May 12, 1972. The 
fair market value quoted by the 
BIA for 80 acres as of the date cited 
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total chanta 
ponderosa pine as well as a lower 


[88 I.D. 


‘was “$96, 7 56. - Appellant’ Brendale 


produced an expert witness at the | 


Jan. 18, 1975, hearing, Ronald T. 


Munro, who Sresonied a separate 
appraisal report for the fair market 
value of the merchantable timber 
only. Mr. Munro’s report, dated 
July 31, 1974, calculates the prop- 
erty’s timber value as of May 1972, 
using conversion tables commonly 


employed in timberland appraisals. 


For Mr. Brendale’s 80-acre interest, 
Mr. Munro valued the merchant- 
able timber to be worth $36,696. 

[2] The above two appraisals 
differ in outcome primarily because 
the BIA appraisal computed less. 
volume of © merchantable 


stumpage value per board foot. The — 


Sc separately Aid that the fair marker BIA estimate of timber volume was 


based on a prism cruise of the prop- ~ 
erty in Nov. 1971. Although the ~ 
Board 1s aware of the fact that the 


BIA appraisal represents an offi-: - 


cial report on behalf of the Depart- 


ment of the Interior, and not a 


study on behalf of any party, in- 
cluding the Tribe, we are not bound 


by whatever findings this report 
presents. 
- give consideration to the complete 
record in arriving at its findings 


Instead, the Board will 


and determination. In the case at 


hand, the Board is persuaded that. 


the most accurate appraisal of the 
fair market value for merchanta- 


ble timber found on the Mary 
Charles Allotment was provided os 
Mr. Munro. 

12,1974, request for a BIA apprais- _ 


Mr. Munro senelaieals that. in 


May 1979, there was a total. mer- 
chantable Toles volume of 1,305,- 


600 board feet on the Mary Chaves | 
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Misaeke oe a less than. 1i° 


- inches in diameter at breast height 
are. excluded from this figure. Of 


this total, 1,237,072 board feet were 


derived ‘from ponderosa pine which 
had a weighted average stumpage 
value of $58.32 per thousand board 
feet. For all timber species, Mr. 


Munro arrived at a total stumpage 


_value-on the subject property of 
$73,392 for the complete tract (160 


acres). Dividing this total by one- 


half provides the timber value of 


$36,696. for Philip Brendale’s In-) 
terest, previously quoted. This sum 


is eps $13,000 higher 


than the figure derived from the 


BIA appraisal for 80 acres. 


Mr. Munro testified he was aoule: 


qualified to appraise the timber 
value of the property and not the 
_ land itself, While the land in ques- 

tion is chiefly valuable for its tim- 


ber, it is obvious that timberland . 


still holds some value once timber 
is cut.’ The BIA appraisal con- 
eluded that. the Jand should be 
valued at $40 per-acre above the 
appraised value for all merchanta- 


. ble timber and this value was-not- 


refuted by any convincing evidence. 
Accordingly we add $3,200 land 
value to the $36,696 timber value 
and arrive at a final fair market 
value of $39,896 for an undivided 
one-half interest in the Mary 
Charles Allotment as of Panel 12, 
197 2. 7 


7'This is not the same as separately evaluat- 


ing timber and land at the respective best 
uses of each. This objection was. made by the 


Tribe with respect to other appraisals offered | 


" py appellant Brendale at the hearing. — 


june Additional Pp ocedures. 


Although the’ peculiar circum- : | 


stances 0 of this case have rendered -- 


existing regulations generally inap- 


plicable to this proceeding (see foot- 
note 2), the course the Board adopts. 
in bringing this matter to a close 


- generally coincides with the proce- 


dures set forth in 43 CFR 4.310 e¢ 
seg. Specifically, it shall be ordered 
that wethin 20 days after the recerpt 
of this decision by the Tribe, it must 
file with the Superintendent of the 


‘Yakima Indian Agency a specific 


list of all interests it elects to take 
from appellant Philip Brendale. It 


‘shall be conclusively presumed that — 
the Tribe has released all claim to 
any interest not listed. The Tribe 

- may decide that it does not want any 


of the property. If so, the Superin- 


| tendent must be fos med of such 


rejection with 20 days of receipt of 
this decision. In such event, the 


Tribe will be allowed full reim- 


bursement for all money deposited 
toward the purchase of interests 1n 


the Mary Charles Allotment. The 


Tribe has thus far deposited a total 


of $12,563.88 toward the purchase ~ 


of an undivided one-half interest. 
(See footnotes 4 and 6, supra.) 

Within 1 year from the date of fil- 
ing the formal election to take with 
the Superintendent, as above de- 


scribed, the Tribe shall be obligated 


to pay the balance due ($27,382.12 
on the complete interest of appel- 


lant Brendale), plus interest on the 


unpaid balance at a rate of 8 per- 
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cent per annum.® The payment es : 


line may be extended for no more 
_ than two 6-month periods. — 
Administrative Law 
Snashall shall retain jurisdiction of 
this matter for 2 years to oversee the 
necessary transactions and rule on 
any extension requests. Upon pay- 
iment by the Tribe of the full fair 


market value for its interest, Judge 


Snashall, after certification of said 
fact by the Superintendent, shall 
make a finding that the required 
fair market value has been paid and 


he shall issue a decision that the 


United States holds the title to such 

interest in trust for the Tribe. 
NOW, THEREFORE, by virtue 

of the authority delegated to the 


Board of Indian Appeals by the. 
Secretary of the Interior, 43 CFR _ 


4.1, the final order entered by Ad- 
ministrative Law Judge ‘Robert C. 
- Snashall-on September 17, 1975, be, 
and the same is hereby raedined: | in 


accordance with the terms herein | 
prescribed. 


‘This decision is wel for the De- 
partment. | 


Wa. Pune ionoe 
HM ember of the Board: 


Wn CONCUR: 


Mircwernn J. SaBacn, 


Administrative Judge. 


ALExanprer H. Winson, 
Administrative Judge. 


_ § Although the Board’s decision. finds the 
date of taking of the subject property by the 
Tribe to be May 12, 1972, it would be in- 
equitable to assess interest on the unpaid 
-balance now established as of that date be- 
cause of the extenuating circumstances in this 
‘case. - , 


Judge. 
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ESTATE. OF TEMENS (TIMENS) 
VIVIAN GARDAFER 


5 IBIA 113 | | 
~ Decided May 27, 1976 


Appeal from final order determining 


fair market value of certain allotted 
jands on the Yakima Reservation. 
REVERSED and REMANDED. 


1, Indian Lands: Tribal Rights in 


Allotted Lands—Indian Probate: Yak- 
‘ima Tribes: Generally—433.0 


Absent controlling. guidelines in the 
statute concerning valuation date (fair 


-market value), it is more equitable to 


charge the Yakima Tribe the fair mar- — 
ket value of the property as of the date 
the Tribe elected to. purchase same, 1. Cy 
Jan. 25, 1974. | 


APPEARANCES: Hovis) Cockrill and 


Roy,. by Pat Cockrill, Esq., for appel- 
lant; E. Ww Felsted, Esq. for appeuee 


OPINION BY 


- ADMINISTRATIVE JUD GE 


SABA GH — 
INTERIOR BOARD OF 
INDIAN APPEALS 
. The above-entitled matter comes 
before this Board on appeal from 


the final order of Administrative 


Law Judge Robert C. Snashall, is- 


sued Aug. 25, 1975, after a hearing © 
upon petition and demand for 
-. valuation shearing brought by 


Ervin Ray, a noneligible heir, under 
the provisions of the Yakima. Act 


of Dec. 31, 1970 (84 Stat. 1874, 25. 
U.S.C. 8 607 (1970) ), pursuant to 


43 CFR 4.305. 
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Temens Vivian. Gardafee died in- 


testate on Dec: 11, 1971, leaving 
certain heirs at law and frst prop- 
erties.on the Yakima Reservation. 
Interests: in said trust properties 
were subject to divestiture by Ya- 


. kima Tribal purchase pursuant to_ 
25 U.S.C. § 607 (1970). The Tribe - 


elected to purchase said trust prop- 
erties described in attachments to 
Supplemental Order of Distribu- 
tion dated January 25, 1974, and re- 


- ferred to ‘as. Tract Nos. 124-3283 


(Temens Vivian Gardafee) and 
124-9173 (Jason.Sam). The Tribe 
entered a written stipulation con- 
cerning the value of that particular 


portion of the estate purchased 


under the exercise of option desig- 
nated as. Allotment No. 124-2173 
(Jason Sam), consequently - that 
tract 1s not at issue here. 

The land designated Allotment 
124-3283 (Temens Vivian Garda- 
fee) consisting of 80 acres was ap- 


praised by the Bureau of Indian Af- : 
- fairs on or about Mar. 9, 1973, at a 


fair market value of $11,500 as of 
Dec. 11, 1971, date of death of Te- 
mens (Timens) Vivian Gardafee. 

As previously stated, a. Supple- 
mental Order of Distribution was 


entered by the Judge on Jan. 25; 


1974, evidencing the Tribe’s election 


to purchase tract no. 124-3283, and 


$11,500 was deposited in the estate 
account as the estimated just com- 
pensation (fair market value). The 


Order further vested all rights, ti- 


tle and interest in the Tribe as of 
the date of the Order, Jan. 25, 1974. 
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Ervin ay ine. surviving spouse 
and noneligible heir, petitioned for 
a valuation hearing contending in 
substance that the property in ques: 
tion was under valued. A hearing 
was set, for Feb. 11, 1975, and subse- 
quently continued to Apr. 6, 1975, 


to afford the petitioner an oppor- — 
tunity to obtain counsel. Due to the 


untimely death of Judge Richard 
Montgomery, the matter was fur- 
ther continued to July 25, 1975. On 
July 25, 1975, the aforementioned — 


petitioner appeared ‘with counsel. 


Neither the Tribe nor its counsel 
appeared. Counsel for the Tribe 
steadfastly maintained that its fail- 
ure to appear was due to: the mis- 
taken belief it had been granted a 
continuancetoafuturedate. 
Hearing was held, testimony tak- 
en and exhibits offered. A Final Or- 


der was entered on Aug. 25,1975, 
_wherein it was determined that the 


fair market value at the time of 
taking was $800 per acre, or $64,000 


for the 80 acres in question. The 


Judge further concluded that inter- 
est at the rate of eight (8) percent 
per annum should be paid on $52,- 
500 remaining outstanding from the 
25th of Jan. 1974 until the the de- 
ficiency 1s deposited: into the estate 
TIM account. | 

The Tribe; through counsel, ap-— 
pealed ‘contending among oe 
things, that: | 

1) The ronulaniond saapial by the 
Department were unconstitutional 
because they have a. retroactive 
effect. 

2) The J nae erred in failing to 


_ determine in his Final Order the. 
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appropriate time of taking for pur- 
poses of 25 U.S.C. § 607 (1970). . 
8) The Judge erred in concluding 


that. the 80-acre allotment was - 


worth $64, 000, based on a valuation 
of $800 per acre in the absence of 
competent and material evidence 
sufficient to meet the petitioner’s 
_ burden of proof. 


Counsel for the Tribe argues that 


| the proper valuation date for deter- 
mining the fair market value to'be 
paid by the Yakima Tribe for its 
purchase of all desired interests 
should be the date of death of Te- 
mens Gardafee. We cannot agree. 
We believe that the proper valu- 
ation date for determining the fair 


market value to be paid by the. 
Yakima Tribe for its purchase of. 


all desired interests to be Jan. 25, 
1974, the date the Supplemental Or- 
der of Distribution was entered by 
Judge Snashall | evidencing the 


-Tribe’s election to. _ purchase subject’ 


| property and the Tribe’s deposit of 
$11,500 in. the estate account as esti- 


- mated just compensation (fair mar- 


, ket value). | 
[1] Consequantly,. | absent. con- 
trolling guidelines in the statute 
concerning the selection of a valua- 
tion date, the Board finds that: it 
would be more equitable in this case 
to charge the Yakima Tribe the fair 
market value of the property as of 
_ the date the Tribe elected to pur- 

chase, Z.e., Jan. 25,1974. | 

_ Although we are of the opinion 


_ that conformance with the regula- 


_ tions adopted by the Department is 
not a prerequisite, in the interest 


of an orderly and equitable disposi- — 
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tion of this matter, the course the | 


Board adopts coincides with certain 7 
of the procedures set forth in 43, 


CFR 4.310 e¢ seg. Department reg- 
ulations prescribing the manner by 7 
which fair market value shall be - 
determined in Yakima Tribal pur- 
chases initiated pursuant to the Act — 
of Dec. 31, 1970, ‘supra, did not be- 


come: aflective until Sept. 30, 1974. 


Because of our determiiation. that 
the proper valuation date in this 
case is Jan. 25, 1974, we conclude 
that domulations: implemented after 


that date which are tailored to a 


newly adopted valuation scheme 
should be followed only to the ex- 


tent practicable. See Estates. of 


Cecelia Smith Vergote (Borger), 


Morris A. (K.) Charles and Caro- 


line J. Charles (Brendale) , 5 TIBIA 


96, 88 LD, 209 (1976). 


Based upon the record as pres- 
ently constituted we are unable to © 
arrive at a fair. market value for 
tract No. 124-8283 (Temens Vivian 
Gardafee) : at the time of taking 
(Jan. 25, 1974). | 

The record includes an appraisal 7 
report and summary dated Mar. 9, © 
1978, from the Bureau of india 


7 Affairs, Branch of Real Estate 


Appraisal, wherein it is determined 
in 1973 that the fair market. 


value of this property at the ~ 
_time of death of Temens Vivian 
 Gardafee, 


Dec. 11, 1971, was 
$11,500. The record further contains 
two letter appraisals submitted by 
Ervin Ray, .one dated May 2, 1974, 
signed by Mark W. Maughan and 


R. S. Lawrence, the other dated 


June 19, 1975, signed by Robert S. 
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Lawrence. The. May 9, 1974, ap- 


‘praisal after ‘an on-site inspection 


on Apr. 26, 1974, values tract No. 
124-3283 at $400 per acre. The June 


19, 1975, appraisal after an on-site 
inspection on May 16, 1975, values. 


the same tract at $800 per acre. At 


the hearing, Mr. Lawrence testified 


that he made his appraisal to reflect 


the fair market value of the prop- | 
erty mn question on May 16, 1975.. 


Upon being advised that any deter- 


-mination would have to reflect. the 
fair market value as of Feb. 11,. 
1975, Mr. Lawrence testified that. 


the on market value on: Feb. 11, 
(1975, was $800 per acre or. $64, 000 
for the 80-acre tract. - 

We further note that oily 59 of 
the 80 acres were being utilized by 
the lessee prior to expiration of the 


lease, 2 acres are in a county road 


right-of-way, and about 19 acres are 
undeveloped lands suitable for de- 


- velopment for. irrigation receiving — 
irrigation water from a deep well. 
None of the foregoing items was 


considered in Mr. Lawrence’s ap- 
_ praisal. Mr. Lawrence, moreover, 


made no comparison of the property | 
‘in question to other ‘properties in 
_ the immediate vicinity. Finally, we 
are of the opinion that prior to the 
beginning of the hearing in July 
1975, Judge Snashall should have 


| requested and received from the Bu- 


-reau of Indian Affairs, an appraisal 
report with a summary thereof, 
made on the basis of the fair market 


value as of the date of inspection 


of the property. . | 
We would: consequently remand 
divs case for a hearing de novo for 
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the | pur pose sot determining’ he fai 
market value of tract. No. 124-8283 
as of Jan. 25, 1974, with all inter- 
ested parties having the opportu- 


nity to participate. 


Preliminary to the hearing, the 
Judge should issue an Order to the 
Superintandent, Bureau of Indian 


Affairs, for an appraisal of the de- 


cedent’s interest and the filing of an 


-appraisal report with a summary 


thereof on the basis of the fair mar- 


ket value as of the date of the in- 


spection of the property and also to 
reflect the fair market value as of 


Jan. 25, 1974. A copy of the new : 
summary shall be mailed by the — 
Judge. to the Tribe and affected 


heirs with. opportunity for all in- 
terested parties.to examine and copy 


-at their own: expense the full ap- 


praisal report. In addition, all mem- 
bers of the Branch of Real Estate 
Appraisal involved in the appraisal 


should be available for examination mee 


and/ or cross-examination. | 
At the hearing, each party, 4.0.5 : 


_ Ervin Ray and Yakima Tribe, at- 


tacking the valuation of the inter- 
est shown by the appraisal report | 


shall have the burden of proving his 
own position. 


Further, it shall be ordered that 


within 20 days after receipt of the 


Judge’s decision, in the event that. 
an appeal is not taken, the ‘Tribe © 


must file with the Superintendent of 


the Yakima Indian Agency, a spe- 
cific list of all interests 1t elects to 
take from surviving spouse, Ervin 
Ray. It shall. be conclusively pre- 


sumed that the Tribe has released 


all clairns to any interest not listed. — 
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| | Should the Tribe decide that it does 
not want part or all of the surviving 
spouse’s interest, the Superintend- 
-ent must be informed of such re- 


jection within 20 days of receipt of 


the decision. In such event, the 


Tribe will be allowed full reim- - 


bursement for all moneys deposited 
toward the purchase of the interest 
— In question included in the estate 
account, 


Within 1 year from the date of fil- 


‘ing the formal election. to take with 
the Superintendent, the Tribe shall 
pay into the estate account any bal- 
ance determined by the Judge to be 
due, plus interest on the unpaid bal- 


ance at a rate of 8 percent from the - 


_ date of the filing of the formal elec- 
tion. The payment deadline may be 
extended for no more than two 6- 
- month periods. 


Judge Snashall ie retain ‘dies 


- diction of this matter for a period 
of 2 years to oversee the necessary 
transactions and to rule on any ex- 
tension requests. Upon payment by 
the Tribe of the full market value 


for its elected interest, Judge Snas- - 


hall, after certification. of said fact 


by the Superintendent, shall make a _ 


finding that the required fair. mar- 
_ ket value has been paid and he shall 
issue a decision that the United 


States holds the title to such inter- » 


est: in. trust for the Tribe. 


NOW, THEREFORE, by virtue. 


of the authority cielevated to the 


‘Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR. 
4.1, we REVERSE the Final Order. 


issued Aug: 25, 1975,and REMAND 


the matter to the Administrative 


DEPARTMENT OF THE INTERIOR 
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| Law J udge for hearing de novo pur-_ 


suant to the dictates referred to 
supra, to determine the fair market 
value of tract No. 124-3283 (Temens 
Vivian Gardafee) as of Jan. 25, 


‘1974. 


Mirowent J. Sapacu, - 
ze Administratwe Judge. 


| We CONCUR: 


Wn. Putir Horton, 


Member of the Board. 


ALEXANDER H. Winson, 


Administrative Judge. 


ASSOCIATED DRILLING, INC. 
6 IBMA 153 ~ | 
| | | arided May 27, 1976 - 
Appeal ay Associated Drilling, Inc., 
from that part of an initial decision by 


Administrative Law Judge William 
Fauver (Docket No. PITT 74-1066-P), 


dated Nov. 18, 1976, finding Associated 


Drilling, Inc.’ in default in a civil 
penalty proceeding brought pursuant 
to sec. 109(a) of the Federal Coal Mine 
Health and Safety Act of 1969. 


"Affirmed. | 2° 
Federal Coal Mine Health and Safety 


Act of 1969: Hearings: Powers of Ad- © - 


ministrative Law Judges 


The authority of an Administrtaive Law 


Judge to issue show cause orders pur- 
suant to 43 CFR 4.544 (b) necessarily im- 
plies the authority to consider whether - 
a response is adequate in showing cause 
why a default decision should not be en- 
tered against the respondent. | 


220] “ASSOCIATED DRILLING, 
i as 7 May, 27, 1976 


| APPEARANCES: ‘Iya Smades, Esq,, for 
respondent, Associated Drilling, Inc.; 
Thomas A. Mascolino, Esq., Assistant 


Solicitor, and Stephen Kramer, Esq., - 


Trial Attorney, for appellee, Mining 
Enforcement and Safety Administra-. 
tion. 


OPINION BY ADMINISTRA- 


TIVE JUDGE SCHELLEN- 


BERG 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 
Background, : 


| On June 28, 1974, the Mining 
Enforcement and Safety Adminis- 


tration (MESA) brought a pro-— 
ceeding for the assessment of civil 


penalties with respect to alleged 
violations of mandatory safety 


standards against Associated Drill- 


ing, Inc. (respondent), pursuant to 


sec. 109(a) of the Federal Coal. 
Mine Health and Safety Act of 


1969.1 The alleged violations oc- 
curred at the respondent’s Kephart 


Mine located in Clearfield COUN 


Pennsylvania. . 


On Mar. 4, 1975, on Administra-. 


tive Law Fadpe (Judge) issued a 
Notice of Hearing Term setting the 
date of June 23, 1975, for a hear- 


ing on the merits. Moreover, this. 


Notice required, inter alia, the fol- 
lowing: : 

In preparation for the Hearing the 
parties are directed to complete the fol- 
lowing prehearing. requirements 
_ later than June 99,1975: . 


not 


130 U.S.C. § 819(a) (1970). 
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(1) Exchange lists of. witnesses sine 


with a. synopsis. of the testimony ex- 


pected of each witness. . 

(2) Exchange lists of exhibits and, at 
the request of a party, to- produce ex- 
hibits to the party with the oo es 
- examine and copy same. 

‘ (8) File with the undersigned Judge: 

(a} the parties’ exhibit lists, and lists 
of witnesses with synopses of the testi- 
mony expected of the witnesses. 

{b) any stipulation reached as to the 
facts, exhibits, and issues. 

Failure by any party to comply with - 
the above prehearing requirements will 
subject the deficient party to a show 


cause order and possible default deci- 


sion. In the event of a default by the 


- operator, final decision will be rendered 


on the official record and any additional 
evidence that the presiding J udge deems 
to be necessary to. be added to the record. 


[Dee 3] | 


On Apr. 1, 1975, MESA filed a 
Prehearing Statement with the 


Judge and sent a copy to counsel 


for respondent (the date of service 


thereof being Mar. 31, 1975). No 


prehearing statement was filed by 
respondent on or before Ju une 9 


(1975. 


On June 10, 1975, the J es in | 
accordance with 48 CFR 4.544(b), 
issued an Order to Show Cause and. 
Cancellation of Hearing in which 
he ordered (1) the June 24 hearing 
canceled and (2) the respondent to 
show cause by July 1, 1975, why it 
should not be held in default for 
failure to file a prehearing state- , 
ment. us 

On June 25, 1975, eavenae filed 
both a prehearing statement-and its 
response to the Order to Show 


— Cause. . 
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— OnJuly 10,1975, the J ating meade 
a Default Deen and Order find- 


' ing respondent’s response inade- 
quate to show cause why a default 
decision should not be. entered 


| against it. 
On July 28, 1975, respondent 
filed.a Notice of Appeal with the 


Board and on Aug. 21, 1975, a Brief 
in support thereof. . On Sept. 11, 
1975, MESA filed a oP brief with 


the Boar d. 
On Sept. 23, 1975, the Bese is- 


sued an Order Dismissing Appeal 


- (IBMA 76-9) declaring the Judge’s 
decision an interim order and di- 
recting further action by the par- 


' ties without prejudice to the rights 
of the parties to challenge the in-| 


~ stant order in any appeal filed sub- 


- sequent to the issuance of an initial 
decision. 


On Nov. 18, 197 5, aie Judge is- 
sued his Decision based upon the 


proposed findings, conclusions and 


- recommendations by both parties as 


to the amount of civil penalties and. 
assessed respondent $341. 
On Dec. 1; 1975, respondent filed 


a Notice of Appeal with the Board 

and on Dec. 23, 1975, a brief in sup- 
port thereof. On Dec. 30, 1975, 
MESA filed a reply brief with the 
Board. | 7 


me 5 ontentions of ihe Parties 


Respondent contends that it has 
been severely prejudiced as a result 
of the Judge’s Default Decision in 


that it has been denied the oppor- . 
7 tunity to cross-examine MESA’s : 


witnesses and to introduce its de- 
fenses: to the alleged violations. Al 


DECISIONS | OF THE - DEPARTMENT OF THE, INTERIOR 


ability to prepare its case’ 
spondent’s brief, Exhibit “A,” p. 4). 


necessarily 
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| “though admitting that its prehear- 
ing statement.was inadvertently not 


filed and that technically the proce- 
dural order’ of the Judge issued in - 
Mar. was not complied with, it . 
maintains that this oversight was. 
not willful, but constituted “simply _ 
a technical defect in timely filing - 

which does not prejudice MESA’s 
> (Re- | 


Respondent draws on federal case 
precedents and the Federal Rules of. 


_ Civil Procedure to support its con- 


tentions. In'this vein, it proposes an 
analogy between the power granted 
to a . District Court Judge under 


Rule 88 of the Federal Rules of " 


Civil Procedure and that discre- 
tionary power of an Administrative 


Law Judge to dismiss an action 


summarily. Finally, it suggests that ~ 
the language of 43 CFR 4.544 “on- 
discriminates against 
the operator and fails to provide a 
similar remedy to the operator in 


the event of a default by MESA” 
(Respondent’s brief, Exhibit a. Ci 


page 11). 


In its reply paul MESA Spinks 


that the Judge acted in accordance 


with the powers granted him under 
43 CFR 4.482(a)(5) and did not 


- abuse his discretion. With respect. 
- tothe alleged discriminatory charge | 
concerning sec. 4.544, it further. ar- 


gues that neither the Board nor the 
Judge has the. authority to invali- 


‘date rules and regulation, citing — 
MESA v. Peabody Coal Company, 


4IBMA 187, 138, 1974-1975 OSHD 
19,685 (1975). co 
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ING. 293 


May 27, 1976 


Issue Preseniane on Appeal 


Whethar: the Judge abused his 
discretion in finding the respondent, 
Associated se Inc., in default. 


reer 


The regulation central to this ap- 
peal: is 43 CFR 4. pees which 
- states: 


(b) Failure to respond to prehearing 
order. Where the respondent fails to file 


_a response to a prehearing order the ad- 


ministrative law judge may issue an order 


to show cause why the operator should 


not be considered in default and the case 
disposed of in accordance with para- 
graph (a) of this section.” [Italics 
supplied. ] | 


The authority to issue a show « cause 


order imparted to the Judge by sec. 


-4,544 cannot be so narrowly con- 
strued as to deny him authority to 
rule on whether a party’s response 
to such an order is adequate or not. 
The Board considers such authority 


2 The lance of 43 CFR 4.544(a) reads 
as follows : 


“(a) Failure to answer. Where the respond- 


ent fails to file a timely answer to the Mining © 


Enforcement and Safety Administration’s 
petition for assessment of civil penalty, the 
Office of Hearings and Appeals will issue an 
order to show cause why the respondent 
should not be held in default. Ef the order to 
show cause is not satisfied as provided in the 
order, the respondent will. be deemed to have 
waived his right to hearing and the admin- 


istrative law judge may assume for purposes. 


of the assessment: (1) That each violation 
listed in the petition occurred; and (2) the 
truth of any fact alleged in any order or 
notice concerning such violation. In order to 
issue an initial decision assessing an appro- 
priate penalty for each violation cited in ac- 
cordance with § 4.545(a),.an administrative 
law judge shall either conduct such hearing or 
- request. such information from the Bureau, 
including proposed findings, as he deems 
necessary and proper.” 


209-356—76——2 


to be implied in the above regula- 
tion. In finding the response of “‘in- 
advertence” insufficient, the Judge 
explained his determination by stat- 
ing: 


* + * Respondent’s contention that there | 
is no adequate basis in law for a default 
decision based on its failure to comply 


with the prehearing requirements is with- 


out merit. Sec. 4.544 of 48 CFR clearly | 
provides for summary disposition in civil 
penalty proceedings where an operator 
(a) fails to file an answer to MESA’s peti- 
tion for civil penalty, (b) fails to respond 
to a prehearing order or (c) fails to ap- 
‘pear at a hearing. Respondent’s failure to . 
comply with the prehearing requirements 
of the Notice of Hearing subjected it to 
an order to show cause under 43 CFR 
4.544(b), and its failure to provide an 
adequate explanation for this noncom-— 
pliance as provided in the Order subjects 
it to a default decision under 48 CFR 
4.544(a). 


# x a * si 


Respondent further contends that its 


failure constituted only a technical de- 


fect which was not of such a serious na-— 


ture as to warrant a default decision. 
‘ However, this position reflects a lack of 


understanding of the importance of pre- ; 
hearing procedures in administrative ad- 
judicatory proceedings. The fairness and 
efficiency of coal mine safety and health 


hearings are substantially enhanced by .— 


the use of prehearing procedures, which 
require simplification of the issues, limit 
hearings to matters in genuine dispute, 
remove the element of surprise from the 
hearing, require adequate preparation for 
the hearing, and require the parties to 
make a serious effort before the hearing — 
to explore settlement and stipulation of 


facts and issues. The prehearing process 


is essential to insure that the hearing is 
efficiently and professionally utilized and 
not wasted on irrelevant or i 
matters. * *.* 


x x ok ‘k m 
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— Without Seeaunte pieheaving require- 
ments, the settlement of a mine safety 
penalty proceeding, or the elemination of 
unnecessary issues, is frequently not 
achieved until the day of the hearing. It 
is plainly wasteful to have the judge, in- 
_ spectors and other witnesses detained 
at the courthouse while attorneys con- 
duct settlement or stipulation conferences 
which could,. and should, be held before- 


hand. In addition, without adequate pr e- 


hearing requirements, substantial time is 


often wasted by the examination of wit- 


nesses: or documents on facts which are 
not. in genuine dispute or by questioning 
or arguments on irrelevant or unneces- 
sary issues. * * * 

The above practices not only waste 


mine gafety: program resources in sala- 


ries, per diem, tr avel, courtroom costs 
and court reporter fees, but most impor- 
tantly they result in the unnecessary re- 


moval of inspector-witnesses from vital 


mine inspection. duties. They also drain 
the industry of key mine supervisors who 


are needlessly detained away from the 


mines. * * * The ends of justice as well 
as those of efficiency are thus addition- 
ally served by assisting the judge in 


reaching a just determination of the con-| 


_troversy. Accordingly, prehearing proce- 
dures are- deemed by this Judge to be 
essential, aud not a mere “technicality,” 
as Respondent contends. | 


Respondent further contends jnit an 


entry. of a default decision in this case 
would be an arbitrary exercise of admin- 
istrative powers and thus would consti- 
tute an abuse of discretion by denying 
Respondent: “* 
and present testimony on’ the merits. or 
to consult with counsel for MESA in an 
attempt to- compromise’ ‘and’ settle these 
matters.” But Respoudent ignores the 


fact that prehearing procedures are de-. 
signed to insuré that counsel explore set- 
ttement and stipulations in advance of. | 


_ the hearing» so. that. the hearing will, pro- 


vide. an effective and orderly administra-. 
tion of justice. It eannot .be said . that 


Respondent was denied an opportunity to 
“eompromise and settle” as it was given 
three months notice in advance of the 


DEPARTMENT OF THE INTERIOR 


* * opportunity to appear 
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| ae set for completion of the preheat ing 


requirements. [Italics added.] 
(Dec. 2-4] 


The Board finds respondent's con~ — 
tentions unconvincing: and demon- 
strative of no abuse of discretion by 
the Judge. His extensive reasoning 
in determining the instant response 
inadequate is well-stated and repre- 
sents a thorough expression of why 
such regulations are promulgated. 

With respect to respondent’s con- 


tention that the language of section 


4.544 “unnecessarily discriminates 
against the operator,” we refer to 
our decisions in Buffalo Mining 
Company? and MHSA v. Peabody 
Coal Company, supra, in which we 
held the power to declare invalid 


the rules and regulations: promul- 


gated by the Secretary under the 
Act lies outside the scope of this 
Board’s jurisdiction. Further, it 1s 


not within the -province of the 


Board. to rule on any issue of a con- 
stitutional nature, a matter solely 
limited to the jurisdiction of the 
judiciary. ~ | 

Based upon the foregoing, we And 
no. abuse of discretion. by the Judge 
in issuing the default decision find- 
ing respondent’s response to the 
show cause order. suena 


“ORDER | 


_ WHEREFORE, parauane ore ihe 
atithority deleg rated to. the Board by 
the. Secretary of the~ Interior (48 
CFR 4.1(4)),_ IT IS HEREBY 
ORDERED ‘that the J udge’s deci-. 
sion in the above- captioned case IS 
AFFIRMED: and. that: Associated : 
Drilling, Inc.; pay penalties 3 int the 


52 IBMA 226, 245, 80 LD. 630, 1973-1974 
OSHD par, 16,618 (1973). ; 
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~~ amount of $341 on or ‘before 30 days 
from. the date of this decision... _ 


Howarp J. SCHELLENBERG, JR., 
| Administrative Judge. 
I concur: 
Davin Doan, 
Chaef Ailininistrative Jud ge. 


OLD BEN COAL COMPANY 
6IBMA163 | 
| Decided May 27, 1976 


Appeal by the Mining Enforcement 
and Safety Administration from a de- 
cision by Administrative Law Judge 
Malcolm P. Littlefield in Docket No. 
M 72-34 granting Old Ben Coal Com: 
pany’s Petition for Modification of the 
Application of 80 CFR 75.316-2(b) 
under sec. 801(c) of the Federal Coal 
Mine Health and Safety Act of 1969. 
‘Vacated and petition dismissed. 
Federal Coal Mine Health and Safety 
Act of 1969: Modification of Applica- 
tion of Mandatory. Safety Standards: 
| Generally 
‘A petition for modification of the appli- 
eation of a: ‘regulation | establishing cri- 
teria for approval -of individual mine 


ventilation: plans does not state a claim 
upon. which relief can be granted under 


sec. 801(¢) of the Act because such reg- 


ulation is not a. mandatory safety stand- 
ard. 30 U. 8.Cc. $§ 802 (1), 861(c) (1970). 


APPEARANCES: Thomas H. Barnard, 


 Esq., and:John P. Dunn, Esq., for ap- 
> pellant,: Old Ben Coal Company; Rich- 
ard V. Backley, Esq., and John H. 


O’Donnell, Esq., for appellee, Mining 


Enforcement and Safety Adminis- 
tration. 
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MEMORAND UM OPINION 
AND ORDER 


INTERIOR BOARD OF MINE. 
OPERATIONS APPEALS 


The Mining Enforcement’ and 
Safety Administration . (MESA) 
appeals to us to reverse the deci- 
sion in Docket No. M 72-84 by Ad- 
ministrative Law Judge Littlefield 


granting a petition for modification 


by Old Ben Coal Company (Old 


Ben) filed under sec. 801(c) of the. 


Federal Coal ‘Mine Health and 
Safety Act of 1969. The relief 
sought by Old Ben was modification 
of the application. of 30 CFR 75.- 
316-2(b) to permit usage of fire re- 
tardant wooden stoppings in panel 
and room entries of its No. 24 Mirie. 


1 See. . 75. 316-2 (b) of 30 - CFR provides as 
foliows: : 

“Criteria for approval of ventilation sy on 
and methane and dust control plan. 

This section sets out the criteria by which 
District Managers will be guided in approving 
a-ventilation system and dust control plan 
on a mine-by-mine basis. Additional measures ~ 
may be required. A ventilation system. and 
dust control plan not conforming to these 
criteria may be approved, providing the opera- 
tor can satisfy the District Manager that the 
results of such ventilation system and dust 
control plan will provide no less than the same 
measure of protection to the miners, 


& eins : 
*- * # * * 


(b) Permanent stoppings, overcasts, under- 
casts, and shaft partitions should be con- 
structed of substantial, incombustible ma- 
terial, such as concrete, concrete blocks, cinder 
block, brick or tile, or some. other. incombus- 
tible material having sufficient strength to 
serve the purpose for which the stopping or 
partition is intended. In heavy or caving areas, 
timbers laid longitudinally skin to skin may be 
used. Such permanent stoppings should be. 
erected between the intake and return air- 
courses in entries and should be. maintained 


to and including the third connecting cross- 


cut outby the faces of the entries: Permanent 
stoppings should be used. ‘to separate belt 
haulage entries from entries use as intake 
and return aircourses.’’ 
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| J udge Littlefield granted this relief, 


DE CISIONS 


holdin that fire retardant waeten! 


stoppings are as safe or safer than 
the permanent incombustible stop- 
pings referred to in the subject 


regulation.2 On appeal, MESA con- 


tends that Judge Littlefield’s ulti- 
_ mate conclusion is not supported by 
- the substantial evidence of the rec- 


~ ord considered as a whole. 
We find it unnecessary to address 


ourselves to MESA’s contention be- 
cause there is a jurisdictional im- 
pedimeut which impels us to vacate 


the decision below and to dismiss | 


Old Ben’s petition. 

Under sec. 301(c), we have sub- 
ject matter jurisdiction over peti- 
tions for modification of the appli- 
cation of “any mandatory safety 
standard.” The fatal defect in Old 
Ben’s. petition is that 30 CFR 
75.816-2(b) is not a mandatory 
safety standard within the meaning 
_ of the legislative definition of that 
term embodied in sec. 3(7) of the 
Act, as interpreted by the Board. 
30 U.S.C. § 802(2Z) (1970). See In 
the Matter of: Affinity Mining 
Company v. MESA, 6 TIBMA 100, 
83 LD. 108, 1975-1976 OSHD par. 
20,651 (1976). That regulation was 
promulgated under section 508 of 
the Act, 30 U.S.C. $957 (1970), 
and, as we said in Valley Camp Coal 
Company, 3 ELBMA 176, 181, 81 I.D. 


294, 1973-1974 OSHD par. 17,849. 
(1974), 1t merely establishes criteria 


*The subject petition assumes that a pro- 
‘posed ventilation plan containing provisions 
for fire retardant wooden stoppings would not 
-be fit for approval under the foregoing cri- 
terion. We intimate no views as to the sound- 
~ ness of this assumption. 
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No. 75-2158, 


‘183 LD. 


for the eee of district manag- 
ers in discharging their approval 


function with respect to proposed 
ventilation plans adopted by an op- 


erator pursuant to sec. 308(0) of 
the Act. 30 U.S.C. § 863(0) (1970), 


680 CFR 75.316. 


In holding that 30 CFR 75.316-2 
(b) isnot a mandatory safety stand- 


ard and dismissing the subject peti- 


tion for ened Rention on that basis, 
we emphasize that we are in no way — 
foreclosing an operator or a repre-_ 


sentative of miners from obtaining 
administrative relief in cases where 


enforcement actions have been taken 
by MESA on the basis of an errone- 
ous interpretation of this or any 
other set of criteria for plan approv- 
al. However, the instant controversy 
is not such a case. Compare Bishop 
Coal Company, 5 IBMA 231, 82 
I.D. 533, 1975-1976 OSHD par. 
20,165 (1975), appeal pending sub 
nom. Bennett v. Kleppe, D.C. Cir. 
with Ltmann Coal 
Company, 6 IBMA 121, 129, 83 I.D.’ 
175, 1975-1976 OSHD a 20,628 
ia 
ORDER 


WHEREFORE, pursuant to the 
authority delegated to the Board 
by the Secretary of the Interior (43 
CFR 4.1(4)), IT IS. HEREBY 


‘ORDERED that the decision in the ~ 


above-captioned docket IS VA- 
CATED and the subject petition 


for modification IS DISMISSED. 


Davi Doane, | | 
Chief Administrative Judge. 


Howarp J. SCHELLENBERG, JR., 
Administrative Judge. 


227) _ ADMIN ISTRATIVE APPEAL OF JOE McCOMAS ~ 


June 1, 1976 


ADMINISTRATIVE APPEAL OF | 
J OH McCOMAS — 


psa IBIA 125° | Pe 
Decided June if, 1976 


Appeal — a, jecsion of the Commis. 
Bureau of Indian Affairs, 
affirming™ decision of the Anadarko 
Agency Acting Superintendent declar- — 


sioner, 


‘ing farming and eae lease | no. 
31395 void. o 


Indian Affairs dated Dec. 12, 1975,. 


affirming the decision of the Acting — 
Superintendent, Anadarko Agency, 
dated Apr. 17, 1975, invalidating 


farming and grazing lease No. 


813895 covering lands ofthe W ichita, | 
Delaware and Caddo Tribes con- 


taining approximately 397 acres. 
The. Acting Superintendent con- . 
cluded in hiss decision that: the pur- 


ported lease was void from its in= 


2 ception because the tribal chairmen 


| Affirmed. 
1. Indian Tribes:. 


it ibal Authority 


Acts of Tribal Chairmen done in sents 


vention of their respective ‘Tribal Con- 


‘stitutions and Bylaws are void from their — 


inception and not binding upon their re- 
spective Tribes. . 


2. ‘Federal Employees and Officers: 
Authority to Bind Government | 


Unauthorized acts by an employee of the 
Bureau of Indian Affairs cannot serve as 


the basis for conferring rights not au-_ 


thorized by law. Moreover, neither the 
Secretary of the Interior nor the Depart- 
ment is bound or estopped by such unau- 
- thorized acts. 


APPEARANCES: Pain and Garland, 
by John W. Garland, Esq., for appel- 


lant, 


OPINION BY ADMINISTRA- | 


TIVE JUDGE SABAGH © 
INTERIOR BOARD OF | 
INDIAN APPEALS 


‘The above- entitled. matter comes. 


before the Board on appeal from 
the decision of the Commissioner -of 


Constitution By- 
| laws’ and Ordinanées—Indian Tribes: 


executed said lease without the ben- . « 


efit of enabling resolutions of their a 


respective Executive ‘Committees 


authorizing. their actions: aS pro- 


vided for by their respective consti- _ 


tutions and bylaws. 

Joe McComas appealed the Act- 
ing Superintendent’s decision to the 
iNrea Dinscior who, by decision of 
June 4, 1975, sustained the Acting 
Superintendent. An appeal was 


then taken, to the Commissioner, Tn-- 


dian Affairs, who in turn by eee 
sion of Dec. 12, 1975, affirmed the 
decision of the Acting Superintend- 


ent. A timely appeal was then taken | 


to this Board. | 

The appellant in sian. 
tends that the decision of the Act- 
ing Superintendent ee to. 


law. We disagree. 


"Phe Act of June 18, 1934, C, 576 


§ 16, 48 Stat. 987, provides, amouig" 


other things, that : oe a, 


Any. Indian tribe, or tribes, vexing on 
the same _Teservation, shall have. the 
right to organize for its common welfare, 
and may adopt an appropriate ‘constitu- 
tion and bylaws, which ~ shall become 


. effective when ratified by a majority vote | 


83 I.D. No. 6 
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of the adult members of the tribe * * * 


In addition to all powers vested in any 


Indian tribe or tribal council by existing | 
law, the constitution adopted. by said — 
tribe shall also vest in such tribe or its’ 


tribal council the following rights and 
powers: * * * to prevent the sale, dis- 
position, lease * * * of Tribal lands * * * 
without the consent of the tribe * * *. 
25 OFR 476, [Italics added] 


Article VI. of the Constitution 
and Bylaws of the Delaware Tribe 


of Western Oklahoma provides 


that— 


The executive ene shall have 
full authority to act. on behalf of the 
tribe in all matters upon which the tribe 
is empowered to act now. or in ane 

future * * *, 


Article V of the Constitution and 


Bylaws of the Caddo Indian Tribe 


of Oklahoma provides that— 


Sea 1. There shall be an Hxecutive 
Committee which 
officers provided in Article IV. This com- 


mittee shall have the power to appoint. 


subordinate committees and representa- 


tives, to transact business and otherwise 


speak or act on behalf of the Caddo In- 
dian Tribe in all. matters. on which the 
said Indians are empowered to act now 
or in the future * * *. 


- Article V of the Governing Reso- 
lution of the Wichita Indian Tribe 
provides that— | 


There shall be an Executive Committee 
_ which shall consist. of the officers and 
councilmen as provided in Article IV. 
This Committee shall have power to ap- 
point subordinate committees and repre- 
sentatives, to transact business and 


otherwise speak or act on behalf of the. 


Tribe in all matters on which the Tribe is 
- empowered to act now or in the future. 

The Secretary of each of the 
Tribes is required to keep an ac- 
curate account of all proceedings 
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shall consist of the 
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and official records of the council 
and the executive committees. _ 
Sec. 181.3(4) of the Depart- 


mental regulations provides that 


tribes or tribal corporations acting 


through their appropriate officials 


may grant leases. See 25 CFR 
131.3 (4). 

It appears from the record that 
lease. No. 81395 was never before 


any of the named tribal executive or: 


business committees for considera- 


tion. Although the appellant indi- 
cates that he was present at a joint 


meeting of the three tribes at the 
Brown Office Building, Anadarko, | 


Oklahoma, at which said lease was 
purportedly presented to the three 
tribes for consideration, it has not 
been corroborated by tribal resolu- 
tion, minutes, or other evidence that 
said lease contract was approved by 
joint tribal executive or business 


- committees. Instead, it appears that 


lease contract No. 381895 was. 
executed by tribal chairmen of the - 
three tribes without authorization 
from the respective executive or 
business committees. 

The record includes individual 
affidavits of the tribal chairmen 
wherein they indicate that they in- 
tended to bind their respective tribe » 


and that they believed. that they 


had acted properly. 
The record further includes an 


affidavit of Harry Guy, Chairman 


of the Caddo Tribe, executed sub- 
sequent to. the above affidavits 
wherein he contradicts his previous 
affidavit by stating that he ‘signed 


the affidavit without full knowledge | 


of all the facts pertaining to the 
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subject lease and that it is now.his 
intention not to bind the tribe for 
the term of the lease. Moreover, the 
appellant indicates that he had 
leased the land in question on prior 


occasions and in all said negotia- | 


tions he had always dealt only with 
the tribal chairmen (after dissolu- 
tion of the Land Management Com- 
mittee), who held themselves out as 
having authority to lease this a 
erty. | 
[1] We find that lease No. 31395 
was executed by the tribal chairmen 
of the Delaware, Caddo and Wich- 
ita Tribes in contravention of their 
Tribal Constitutions and Bylaws 
and without authorization from 
.their respective executive or busi- 
ness committees and consequently 
said lease was void from its incep- 
tion and not binding on their re- 
spective Tribes. 
[2| We further find that the Su- 
perintendent, Anadarko Agency, 
approved the said lease in the mis- 
taken belief that the tribal chair- 
men had the authority to execute 
the same in accordance with their 
‘respective Tribal Constitutions and 
_ Bylaws. Moreover, we find that 
neither the Secretary of the Inte- 
- rior nor the Department is bound or 
_ estopped by such unauthorized acts. 
NOW, THEREFORE, by virtue 
of the authority delegated to the 
Board of Indian- Appeals by the 
Secretary of the Interior, 43 CFR 


4.1(2), the decision of the Commis-. 


sioner, Indian Affairs, sustaining 
the decision of the Adcing Superin- 
tendent, Anadarko Agency, dated 


— Apr. 1, 1975, be and the same is 
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hereby AFFIRMED ana the ap 


peal DISMISSED. 


- This decision is final for the De- | 


partment. 


Mrrcnene J. Sanacu, Oo 
Admimstrative Judge. 


Wer concur: 


Axexanper H. Witson, 


Administrative Judge. 


Wa. Prure Horron, a 
Board Member. 
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Petition to Reopen. | 
| GRANTED AND cn _ 


1. Indian Probate: Wills: Construc- 


tion of —425.7- 

It is incumbent upon the Administrative 
Law Judge under existing regulations in 
testate cases to construe the provisions of 


a will. 


APPEARANCES: Billings Field So- 
licitor, for Billings Area Director; 
Wind River Legal Services, Inc., for - 


Tinnie N, Coando and children, Clay- 


ton, Virgil and Trudi Coando. 


OPINION BY ADMINISTRA 
TIVE JUDGE SABAGH 


INTERIOR B OARD OF 
INDIAN pia 


This matter comes beter. dis , 
Board c on a Petition to Reopen filed 
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by John R. White, Acting Assistant | 


Area Director, Billings, Montana, 


on Jan. 21, 1975. The Petition was | 
not feeaanded to this Board by Ad-- 


- ministrative Law Judge Garry 
Wisher until May 7, 1976, for the 
_ reason that the parties felt the mat- 


ter could be resolved by means other 


than reopening the estate. 


Briefly stated, the facts are as s fol | 


lows: 

Herman Coeado: hosinatisr re- 
ferred to as decedent, died on Jan. 8, 
1971, without anes the Last 
Will and Testament he-executed on 
- Apr. 2, 1964. 

At the time of the making of his 


will, the decedent owned an undi- 
vided five-twelfths interest in the al- 


lotment of Eunice Basil, Wind 


River No. 29, hereinafter referred - 


to as WR-29, described as SW 14 


SW 14, Sec. 14, Township 1 South, | 
Range 1 West and NW 144 NW YY, 


Sec. 28, Township 1 South, Range 
1 West, containing 80 acres. Only 
the foregoing described allotment 


is involved in the petition herein. 


and any reference to any interest 
in an allotment refers to WR-29. — 

In paragraph SECOND of his 
will, 
along with other allotments not.in- 
volved herein, in the following 
language : | 


I give, devise, and henueath to my 
children: Clayton Coando, U-5658, born 


6-28-55; Virgil Randall Gonnde: U-09565,: 


born 8-22-62; Trudi Ann Coando, U- 
09742, born 12-38-63; each an undivided 


% interest in all my inher ited ae 


ee eS 


On Nov. 8, 1967, oo , Coanda, 
also ¢ ‘owner of a five-twelfths inter- 
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the decedent devised WR~-29,. 
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est in WR-29 genwered: his five- | 
twelfths interest in the NW 14, NW 
%, Sec. 23, Township 1 South, | 
Range 1 West to the decedent there- _ 
by increasing decedent’s share there-_ 
in to five- sixths. On Nov. 9, 1967, 
the decedent conveyed ie five- 


twelfths interest in the SW 144 SW 


%, Sec. 14, Township 1. South, 
Range 1 West to Isaac Coando 
thereby increasing’ Isaac’s: share 
therein to five-sixths. Each grantor — 
in the foregoing conveyances re- 
served all minerals including oil and. 3 
gas. 

. Upon oe fete death, a eee 
was held on July 6, 1971, for the 
purpose of ascertaining ihe heirs of 


law of decedent and inquiring into 


the facts and circumstances sur- 
rounding the making of. his pur- 
ported Last Will and Testament, 
dated Apr. 2, 1964. Thereafter, on 
Oct. 22, 1971, an Order Approving 
Will and Decree of Distribution was 
entered in the matter by Hearing 
Examiner William E. Hammett. 

On page 2 of said Order, the Ex- 
aminer ordered distribution of WR-— 
29 and. other allotments not in- 
volved herein, to Clayton, Virgil 
and Trudi nee in the following 
language: | 

In equal undivided shares all of testa 
tor’s iene inter ested in the followi ing: © 
allotments: * * *,. 


On nee 3 of the said Or der, the 


Examiner ordered distribution to 


Isaac Coando, “The rest and residue 
of decedent’s estate, real, personal 
and. mixed. ae . | 

In carrying out the Decree of Dis 
tribution, the Wind River Agency. 


2) ‘BSTATE 


| interpr a the Examiner’s order to . 
- mean that only five- -twelfths of de- 
cedent’s interest in the entire 80 


acres-of WR-29 passed under the 
‘Will. to the three devisees herein- 
above named and that the decedent’s 
other five-twelfths interest in WR- 


29 received through the conveyance. 


hereinabove described passed to the 
residuary devisee, Isaac Coando. 
Apparently relying on..the fore- 
going interpretation, Isaac Coando, 
on Aug. 7, 1974, conveyed the five- 
twelfths interest received through 
_ the decedent’s Will in that part of 
WR-29, described as NW 14 NW 


4, Sec. 23, ‘Township 1 South, 


Range 1 West, to decedent’s widow, 
‘Tinnie Coando, for a consider ation 
- of $3,729.16. | 

The grantee, Tinnie Coando, un- 


der the deed of Aug. 7,.1974, now — 


apparently is claiming that her 
children, Clayton, Virgil and Trudi 
Coando received the decedent’s five- 
sixths interest therein through the 
—decedent’s Last Will and Testa- 
ment; so consequently, Isaac Co- 
ando had nothing to convey and it 


was due to the Wind River Agen- 
cy’s purported erroneous interpre- » 


tation of the Examiner’s Decree of 
Distribution that she purchased the 
five-twelfths interest in the NW 14 
NW 4, Sec. 23, Township 1 South, 
Range 1 West from Isaac Coando. 
Although it 1s not clear from the 
record, it would appear that she 


‘now is seeking to recover the con- 


_ sideration paid to Isaac Coando for 
the above-described tract. . | 

A review of the record clearly in- 
dicates that the need for a compre- 
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- eedent’s | 
and the Examiner’s Decree of Dis- 
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ieee coustruction of the wording 


of paragraph SECOND of the de- 
Last Will and Testament . 


tribution concerning the same so as 


to resolve the issue of whether or 
not Isaac Coando, as residual de- 


visee. of decedent’s Will, took any 


part of WR-29 thereunder. 


[1] 25 CFR.15:15 (1971) in effect 
at the time of the Examiner’s order 


(now 48 CFR 4.240(2)) makes it 
incumbent upon, the Administrative 


Law Judge to construe the provi- | 
sions of wills. This apparently was 
overlooked by Hearing Examiner. 


Hammett in his decision of Oct. 22, 


1971. Accordingly, the estate should 


be reopened and the matter re- 
-manded to the Judge for construc-_ 


tion of the disputed portion of the 
decedent’s Will‘and for clarifying 


‘that part of the Examiner’s Decree 


of Distribution concerning the 


same. 
NOW, THEREFORE, by virtue 
of the authority delegated to the 


Board of Indian Appeals by the 


Secretary of the Interior, 43 CFR 
4.1, the estate herein is KRE- 


OPENED and the matter is RE- 


MANDED to Administrative Law — 


_ Judge William E. Hammett for the 


sole purpose of construing para- 
graph SECOND of the decedent’s 


Last Will and Testament of Apr. 2, — 


1964, and clarifying that part of 
the Order Approving Will and De- 


cree of Distribution concerning the . 


distribution to the devisees thereun- 


der and for the issuance of an order 
consistent therewith. The order as 


issued by the Judge shall be final — 
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unless an appeal is taken to this 


‘Board within 60 days of the asSIune 
date thereof. : 

This decision is final for the De-_ 
partment. 


ALEXANDER H. WixLson, 
Administrative Judge. 


I CONCUR: 


| Woe. Parr errs 
Board Member. 


ZEIGLER COAL COMPANY 


6 IBMA 182 | 
| Decided June 22, 1976 


ane by eigler Coal Company from ; 
a decision dated. June. 24, 1975, by... 
Administrative Law Judge Paul Mer- . 


lin upholding the validity of a with- 
drawal order issued pursuant. to sec. 
104(c)(2) and denying an _ Applica- 
tion for Review in Docket No. BARR 
75-612, 


Affirmed. 


7k Federal Coal Mine Health and 
Safety Act of 1969: Review of Notices 


and Orders: . Generally 


The validity of the precedent notice and 


order is not in issue in a proceeding for 
review of an Order of Withdrawal issued 
pursuant to sec. 104(c) (2) of the Act 
unless applications for review are filed 
within 30 days of the issuance of the 


precedent notice and order (48 CFR 
4.580(c) ). 7 

2. Federal Coal Mine Health and 
Safety. Act of 1969: Withdrawal 


Orders: Generally 


A sec, 104(¢) (2) withdrawal order is” 
. properly issued where it is shown that — 
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such order is based on a violation of a 
mandatory health or safety standard — 
which is caused by the operator’s un- 
warrantable failure to comply. and no- 
consideration need be given to whether 
the violation was of such a nature as 
could significantly and substantially con- 
tribute to the cause and effect of a mine | 
safety or health hazard (30 U.S.C. 
§ 814(c) (2)). | 


APPEARANCES: J. Halbert Woods, 
Esq., for appellant, Zeigler Coal Com- 
pany; Thomas A. Mascolino, Assistant 
Solicitor, and David L. Baskin, Trial 


‘Attorney, for appellee, Mining En- 


forcement and Safety Administration. 


OPINION BY ADMINISTRA- — 
TIVE JUDGE SOCHELLEN- 
BERG | 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


On Dee. 19, 1974, Withdrawal 
Order No. 1 CED was issued at 


Zeigler Coal Company’s (Zeigler) 


No. 9 Mine in Madisonville, Ken- 
tucky. The order was issued pur- 
suant to sec. 104(c) (2)? of the 
Federal Coal Mine Health and 


| Safety Act of 1969 (Act)? and cited 


the following condition: 
(1Sec. 104(c)(2) of the Act (30 U.S.C. 
§ 814(c)(2)) provides: 

 “Jf,a withdrawal order with respect to any 
area in a mine has been issued pursuant to 


' paragraph (1) of this subsection, a withdrawal 


order shall promptly be issued by an author-. 
ized representative of the Secretary who finds 


- upon any subsequent inspection the existence © 


in stich mine of violations similar to those 
that resulted in the issuance of the with- 
drawal order under paragraph (1) of this 
subsection until such time as an inspection ~ 
of such mine discloses no similar violations. 
Following an inspection of such mine which 
discloses no similar violations, the provisions 
of: paragraph (1) of this subsection shall 
again be applicable to that mine.” . 
230 U.S.C. §§ 801-960 (1970). 
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The energized high voltage transmis- 


sion cable was not covered, buried, or 


placed so as to afford protection against 
damage at three locations, for a distance. 
of approximately 225 feet, in the main 


_ north supply-haulage entry; at approxi- . 


mately 12 Jocations, for a distance of ap- 
proximately 300 feet, in the main east off 
main north supply-haulage entry; and 
was niot guarded where men regularly 
work or pass under it at the entrance to 
the rock-dust hole in the main north ; 
nor was it adequately guarded here 
‘men regularly work or pass under it in 
the main south off main east supply- 
haulage entry. 


The regulation allegedly jomet 


by the above condition is 30 CFR 
75.807. It provides in its entirety: 


All underground high-voltage trans- 
mission cables.shall be installed only in 
regularly inspected air courses. and 

haulageways, and shall 
buried, or placed so as to afford protec- 
tion against damage, guarded where men 


regularly work or pass under them un- 


less they are 6% feet or more above the 
floor or rail, securely anchored, properly 
insulated,.and guarded at ends, and 
covered, insulated, or placed to: prevent 


contact with trolley wires and other low- 


voltage circuits. 


On Jan. 6, 1975, Zeigler filed an 
_Applecation for Review of the 


above withdrawal order as well as: 


the underlying sec. 104(c) (1) order, 
1 DNG, Sept. 11, 1974, and the an- 
tecedent notice, No. 1 DNG, Sept. 
10, 1974. On Jan. 29, 1975, the Min- 
ing Enforcement and Safety Ad- 


ministration (MESA) filed a mo-. 


tion for partial dismissal of the 
Application for Review insofar as 
‘it sought review of the underlying 
sec. 104(c) (1) order and notice. By 
order dated Feb. 21, 1975, the Ad- 
ministrative Law Judge (Judge) 


be covered, 


granted the motion for partial dis- 


missal on the ground that the Ap- 


plication for Review of the sec. 104 
(c)(1) notice and sec. 104(c) (1) 
order was not timely filed. 

At the hearing held on Apr. 16, 


1975, in Arlington, Virginia, the 
Judge affirmed his order granting 
_ partial dismissal and testimony was 


limited to the sec. 104(c) (2) Order 
of Withdrawal No. 1 CED issued 


on Dec. 19, 1974. 


The J ee found in his. eeeion 
that the condition set. forth in the 


order was undisputed and consti- 


tuted a grave and unwarrantable 
violation of the cited standard in 
that: 
a) at two locations unprotected | 
cable was only 414 feet off the floor; « 
b) the operator, having chosen to 


protect the cable by means of posts, | 
-and aware that MESA required:-the 
posts to be set on 5-foot centers, had 
failed to set the posts - required; | 


and 
c) that.locations cited in the as: 


were without ‘protection because 
timbers had been knocked out or 


were missing, and that posts were 
often as far as 12 feet apart. — 

Accordingly, the Judge held that 
the order was properly issued. 


Contentions of the Parties 


Zeigler’s first contention on ap- 
peal is that the underlying sec. 104 


—(c)(1) notice and order should be 


reviewable in the instant proceed- 
ing. Zeigler concedes that its Appli- 
cation for Review was filed more 
than 80 days after the underlying 
notice and order were issued, but 
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| argues that it adequately preserved — 
its right to challenge these docu- 


ments by contesting their validity 
in the instant Application for Re- 
view. 


With respect to the withdrawal - 


order here in dispute, Zeigler con- 
cedes that there were gaps in its sys- 
tem of protecting the cable, but al- 


leges that nevertheless, placement 


- of the cable against the rib afforded 
adequate protection. Zeigler’ also 


contends in effect that no violation | 


existed because MESA’s require- 


ment to set posts for the protection 


of cable on 5-foot centers is not a 
mandatory safety standard. 
MESA contends, citing Eastern 
Associated | Coal Wa 3 
IBMA. 331, 81-LD.. 567, 1974-1975 
OSHD ne 18,706 (1974), 
Kentland-Elkhorn Coal Corpora- 
tion, 4 IBMA 166, 82 I.D. 234, 1974— 
1975 OSHD par. 19,633 (1975), that 
an, operator cannot use an Applica- 


tion for Review of a sec. 104(c) (2) 
order to contest a 104(c) (1) order. 
issued more than 30 days prior to . 


such application. MESA also con- 
tends that the Application for Re- 
view of the sec. 104(c) (2) order 
was 3 properly denied. 


Lssues on Appeal 


_ A. Whether the validity ofa sec. 
104(c¢) (1) notice and order may. be 
reviewed in a proceeding for review 
of an order of withdrawal issued 


- pursuant to sec. 104(c) (2). of the 


Act filed more than 30 days after 
issuance of the 104(c) (1) order. 
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B. Whether the sec. 104(c) @) 


Order of Withdrawal No. 1 CED, 
Dec. 19, 1974, was properly issued. 


Discussion 
oie 


[1] Prior to filing its Application 
for. Review in the instant ‘case, 
Zeigler has not challenged the 
validity of issuance or the truth of 
the allegations contained in the un- 
derlying notice or order. Since the 
validity of the underlying citations 
was not properly put in issue by | 
timely challenge, Zeigler must be 
held to have waived review thereof 
and cannot be heard to the contrary 
in the instant proceeding to review | 

a subsequent sec. 104(c) (2) order. 
See Kentland- Eikhorn, ee and 
cases there cited. 3 


at 


—(2] Im its decision of Apr. 13, 
1976, the United States Court of 
Appeals for the District of Colum- | 
bia Circuit? held that there is no 
gravity criterion required to be met 


‘before a sec. 104(c) (1) (30 U.S.C. 


§ 814(c) (1))* withdrawal order 

3 United Mine Workers of America v. Kieppe, 
No. 75-1003. . 

*Section 104(c) (1) provides in relevant 
part : 

“Tf, during the same inspection or any sub- 
sequent. inspection of such mine within 
ninety days after the issuance of such notice, 


_an authorized representative of the Secretary 


finds another violation of any mandatory 
health or safety standard and finds such viola- 
tion to be also caused by an unwarrantable 
failure of such operator to so comply, he shall 
forthwith issue an order requiring the oper- 
ator to cause all persons in the area affected 
by such violation, except those persons referred 
to in subsec. (d) of this sec., to be withdrawn _ 
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may properly issue, and “that any 


unwarranted violation of a manda- 


tory health or safety standard is” 


sufficient to justify issuance of a sec. 
814(c) (1) withdrawal order” (p. 8 
_ of slip opinion, italics original). 

The Court also stated that “Con- 
eress meant what it said in the sec- 


ond sentence [of sec. 104(c) (1)] 


and therefore nothing more may be 
‘implied into 1t” a 3 of slip 
opinion). 

While the Court made 3 no fbi 


ence to sec. 104(c) (2), we are mind- 
ful of its rationale in our disposition 


of the instant case. Since the Court 
held that a substantial and signifi- 
cant contribution to the cause ancl 
effect of a mine safety or health haz- 
_ard by the violation giving rise to a 
sec. 104(c) (1) withdrawal order is 


not a required criterion for the is- 


suance of such order, and since sec. 
104(c) (2) of the Act dictates that 
a withdrawal order shall issue upon 
a finding of violations similar to 
those that resulted in the issuauce 


of the sec. 104(c) (1) order, it nec- - 
ess arily follows, and we so hold, that. 


no consideration need be given to 
the substantial and sig nificant con- 
tribution criterion of he violation 
giving rise to the 104(c¢) (2) with- 
drawal order in order to determine 
its validity. The holding is further 
supported by the fact that sec. 104 


_ (c)(2) of the Act does not specifi- 


cally mention the substantial and 
significant criterion. We note that 


.from, and to be prohibited from entering, such 


area until an authorized representative of the 
Secretary determines that such violation has’ 


_ been abated.” 


along the rib. was 


935. 


this holding is contrary to our hold- 


ing in Hastern Associated Coal 


Corp., 3 IBM'A. 331 at 353 and 354, 
81 LD. 567 at 577, 1974-1975 OSHD 
par. 18,706 (1974), and insofar as it . 
is: contrary, the holding in Hastern, 


supra, is hereby overruled. 


- To be validly issued, however, a 
sec. 104(c) (2) order must still ie 


based on a violation of a mandatory 
health or safety standard caused by 


an operator’s unwarrantable failure 
to comply, Zastern, supra. The rec- 
ord in the instant. case amply dem- 
onstrates the operator’s indifference 
and lack of diligence with respect 
to the violation cited in Order of. 
Withdrawal No. 1 CED, Dec. 19, 


1974. Zeigler had chosen to protect, 


the cable by means of posts and was 
aware that. es required these 
posts set on 5-foot centers (Tr. 78- 
79), However, 225 feet of cable, un- 
protected by posts, was lying along 
the rib in the north supply haulage- 
way (Tr. 17-19). In two other lo- 


cations unprotected cable was. sus- 


pended 41% rather than the mini-.— 
mum 614 feet above the mine floor — 
(Tr. 21-299). Zeigler’s own witness 
conceded the existence of the con- 
ditions described in the order (Tr. _ 
77-78), and admitted that a viola- 


‘tion occurred in that the cable was 


not protected where the timbers 

ere set too wide (Tr. 86). This 
witness also conceded that the op- 
erator had. been repeatedly cited 
for violations of the same standard 


—, (Tr..98),. 


| While it.is true that cable placed - 
formerly. re- 
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ere by MESA as being. qlee. 


quately protected, MESA i had 
changed its policy and the operator 


was aware of the change. T herefore, 
7; elgler’ s contention that no viola- 


tion occurred because the cable lay 
against the. rib is unpersuasive. 
Moreover, those instances where un- 
protected cable was suspended too 
low over the floor clearly present a 


violation of the mandatory stand-— 


ard and are not disputed in Zeig- 


ler’s brief. We find that the alleged 


violation was proved and resulted 
from the operator’s unwarrantable 


failure to comply. Accordingly, we 


conclude that the order in question 
‘meets the requirements for issuance 


without considering gravity and - 


that the J udge’s decision should be 
affirmed. 
ORDER. 


WHEREFORE, nian to the 
authority delegated to the Board by 
the Secretary of the Interior (48 
CFR 4.1(4)), the decision in the 


above-captioned proceeding IS AF-. 


FIRMED. 


Howarp J. SCHELLENBERG, JR., 
Administrative Judge. 


I concur: 
Davin. Doane, 
Chief Administrative Judge. 
AFFINITY MINING COMPANY 
(ON RECONSIDERATION) 


6 IBMA 193° 
Decided June 25, 1976 


| Petition ie the United Mine Workers 
of America for reconsideration of the 


DECISIONS ' OF THE DEPARTMENT OF THE INTERIOR. 


1. Federal Coal Mine 


(838 LD. 


Board's decision in nope No, IBMA 


75-68, affirming an order by Admin-. 


istrative Law Judge Richard C. Steffey 


dismissing an amended application for 


review of two modified notices of vio- 


lation and of a notice of termination, 


all of which were issued under sec. 


104(b) of the Federal Coal Mine 
Health and Safety Act of 1969, . 


Board decision, 5 IBMA 126, 82 LD. 
439, 1975-1976 OSHD par. 19,992 
(1975) set aside. Order of dismissal 
below vacated and case remanded. 


. Health and | 
Safety Act of 1969: Review of Notices 
and Orders: Dismissal of Applications 
A representative of miners has a statu- 


tory and regulatory right to review of a - 
notice of termination containing a finding 


of abatement as an incident to a timely 


filed application for review of a previous 
section 104(b) notice of violation in 
which such representative contends that 
such notice fixed a time for abatement . 
that was unreasonable. 30 U.S.C. § 815 
(1970), 43 CFR. 4.1, 4.500, 4.530, 4.588. 


2. Federal “Coal Mine Health and | 
Safety Act of 1969: Review of Notices 


and Orders: Dismissal of Applications - 


An application for review of an original 
or modified sec. 104(b) notice of viola- 
tion filed by a representative of miners 
does not become moot merely because 
MESA issues a notice of termination con-: 


taining a finding of abatement. 30 ve S.U. 


§ 815 (1970). 


APPEARANCES: Steven B, Jacobson, 


Esq., for : petitioner, United Mine 
Workers of America; James R. Kyper, 


for respondent, Affinity Mining Com- — 
pany; Thomas A. Mascolino, Esq., As- 


sistant Solicitor, Lawrence W. Moon, 
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-Esq.; Trial Attorney, for respondent, 
Mining Enforcement 
Administration. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
_ OPERATIONS APPEALS 


On May 15, 1975, Adininistrative 
Law Judge Steffey eranted a pre- 
hearing motion by the Mining En- 


forcemient and Safety Administr a 


tion’ (MESA) in Docket No. 

HOPE 75-719 to dismiss an 
- amended application by the United 

Mine Workers of | America 
(UMWA) for review of two modi- 
fications of a notice of violation and 
the termination thereof 


- Coal Mine Health and Safety Act 

of 1969. 30 U.S.C. § 814(b) (1970). 
The subject notices were all issued 
to Affinity Mining - Company 
(Affinity) with reg oi to an alleged 
violation of 30 CFR 77.215, to wit, 
that a refuse pile at the Keystone 


No. 5 Mine was constructed so as 


to impede drainage and impound 
water. Originally, MESA required 
as part of abatement submission of 
design criteria for a diversion ditch 
_ but subsequently deleted such, re- 
quirement in the first of the subject 


modified notices. The UMW A filed _ 


the subject application for review 
to challenge the deletion of this re- 


quirement, contending that without 


diversion ditch criteria MESA 
could not determine whether the 


cited violation had been abated and - 


and Safety — 


1971-1973 OSHD 


issued: 
under sec. 104(b) of the Federal 


104(b) 


stances of this case; 
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that, therefore, the time fixed for 
abatement was unréasonable* =~ 
‘Relying on our decisions in F’rée- 


man Coal Mining Corp., 1IBMA 1, 


. LD. 149, 1971-1973 OSHD par. 
367 (1970), and Reliable Coal 
rst 1 IBMA 51, 78 LD. 199, 
par. 15,368 
(1971), Judge Steffey granted dis- 
missal, holding that a termination 
notice is not subject to review and 
that a challenge to a modification of 
a sec. 104(b) notice of violation is 
moot following the ee 
thereof. | 
By decision dated Santer 15, 
1975, we affirmed. 5 IBMA 126, 82 
TD. 489, ‘1975-1976 OSHD par. 
19,992 (1975). 
Two days later, on Sept. 17, 1975, 
the UMWA petitioned for recon- 


sideration. In the absence of objec- 
tion, we granted the UMW .A’s peti-. 


tion. 43 CFR 4.21(c). The issues 
presented are: (1) whether the 
dicta in Freeman .Coai M ining 
Corp., supra, denying the review- 
ability of a termination of a section. 
notice of violation was: 
properly confirmed in the ciréiim- 
and (2) 
whether we had correctly concluded 
that MESA’s finding of abatement 
in the subject termination notice 
rendered the UMW A’s claim for re- 
lief from the subj ect mngalice on 
notices moot. 


The — detailed procedural and 


factual backg round of this proceed- 


+ Under. 43 CER 4.538, an original applica-~ 
tion for review of a see 104(b) notice js 
deemed amended to challenge. pubeeanent 


notices issued thereinder. | 
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ing through Sept. 15, 197 5, is sei 
forth in our decision of that date 
and need not be repeated. here. In 
addition to granting reconsidera- 
tion, we ordered oral argument 
which took place on Oct. 29, 1975, 


DE CISION § 


and accepted a late- filed brief from 


MESA.? 
[ 1] Our starting an for analy- 
‘gis is the Board’s early decision in 


Freeman Coal Mining Corp., supra. 


In that. case, the Board dealt with 
cross interlocutory. appeals by 
MESA’s organizational predeces- 
sor, the Bureau of Mines,’ and Free- 
man Coal Mining Corp. (Freeman) 


from rulings in application for re-. 


view proceedings brought by Free- 
man and the UMWA under sec. 105 
_ of the Act, 30 U.S.C. § 815 (1970), 

to challenge modified notices of vio- 
lation that had been issued pursu- 
ant to sec. 104(b), 80 U.S.C. § 814 
(b) (1970). Of particular relevance 
here is the portion of Freéman 
wherein the Board overturned 2 
ruling denying the Bureau’s motion 
to dismiss which had been grounded 
on its finding of abatement. The 
~ Board sel aside that ruling, holding 





 2In the initial stage of this appeal MESA 
- elected not to file a reply brief. Subsequent to 
oral argument on. reconsideration, MESA 
moved the Board to grant leave to file a brief 
so that it could address itself to matters 
' raised at the argument. In the absence of 
objection, the Board. granted the motion on 
Novenber 11, 1975. After two extensions of 
time granted with the acquiescence of opposing 
counsel, MBSA late-filed its brief on Jan. 5, 
1976. However, in arguing its position, MESA 
_ went far ‘beyond the matters raised at oral 
argument, and the UMWA moved to strike 
offending portions of MBESA’s brief. On 
Jan. 30, 1976, the Board, inter alia, denied the 
UMW A’s motion but agreed to consider only 
_ those portions of MESA’s brief pertaining to 
the issues on reconsideration. 
3 See 88 FR 18695 (July 10, 1973); 
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that in instances where the Bureau. . 
has made an unequivocal finding‘of 
abatement in a termination notice, 
any application for review of the. 
underlying sec. 104(b) notice and | 
subsequent modifications thereof is 

subject to dismissal. The Board also 
said that the finding of abatement 
in a termination notice is likewise 
not subject to review. Furthermore, 
despite the fact that the UMWA 
had not applied for review of a ter- 
mination notice and was not an ap- 


‘pellant, the Board in dicta.clearly 
Indicated that its conclusions. were 


the governing rules of law, irrespec- 
tive of whether the applicant for re- 
view is an operator or a representa- 
tive of miners. 1 IBMA at 12. 

In rationalizing its conclusions in 
Freeman, the Board pointed out 


that it could only exercise the au- 


thority delegated to it by the Sec- — 
retary, and that insofar as sec. 104. 
(b) notices were concerned, the clel- 
egated review authority was no 
greater than that granted to the 
Secretary in sec. 105. 80 U.S.C... 
§ 815 (1970). Noting that see. 105 
expressly provides for review of 
modifications or terminations of or- 
ders, but is silent on the reviewabil- © 
ity of similar enforcement actions 
taken with respect to notices of vio- 
lation, the Board apparently was of 
the opinion that the silence reflected 
an intent to bar review of notices of - 
termination and to cut off review of 
a modified notice, of violation once 
the subject violation had_ been’ 
abated. 1 IBMA. 18, 14, n. 2. 

_ Eight months after the /reeman 


decision was handed down, the 
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- Board issued Gaisomion in Reliable 
Coat Corp., supra. There, the Board 
dealt with an appeal by an operator 

with respect to applications for re- 


view of sec. 104(b) notices which 


- had been dismissed on the ground 
that the violations 

cited therein had been abated. The 
Board affirmed, holding that al- 


though an operator may challenge 


the reasonableness of time to abate 
piven in a sec. 104(b) notice on the 


ground that the inspector’s finding 
of violation was erroneous, an ap- 


plication for review raising such an 


issue is subject. to dismissal follow-_ 


ing abatement. 


In explaining the result it 


reached in Reliable, the Board re- 
lied on the authority of Freeman 
Coal Mining Corp., supra, but 
added to the underpinning for that 


_ decision without adverting to its | 


original rationale therefor. The 
Board found significance in the por- 


tion of sec. 105 limiting review of 
sec. 104(b) notices to issues pertain-— 


ing to the reasonableness of time to 
abate. Pointing out that an opera- 
tor obviates a controversy over the 
reasonableness of time to abate by 


abating, the Board remarked: “* * * 
In Freeman, it appeared that there © 


was nothing left to be decided * * * ” 
a statement suggesting mootness. y 


' IBMA at 58. Furthermore, the — 
- Board observed that in instances 


where, as in Freeman, an operator 
has challenged the reasonableness 


of time fixed for abatement on the » 


theory that there never was a viola- 
tion, dismissal of the application 
for review on the ground of abate- 


respectively — 
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ment does not preclude litigation of. 


that question, but merely postpones 


its determination until such issue is 
joined in a civil penalty proceeding © 
brought under sec. 109, 830 U.S.C. 
§ 819 (1970). 1 IBMA at 59. | 
Although the Board ‘did clarify 


some of the rulings in Freeman, no 


mention was necessary or made re- 
garding the dictum portions of 
Freeman concerning the reviewa~ 
bility of termination notices or the 
rights of a representative of miners. 
The. conclusions that the Board 


reached in Reliable have been ap- 


plied uniformly since that decision 


was issued. All these. subsequent 


cases have resembled. Reliable. in 


that in each instance the applicant . . 


for review was an operator and the 
question for decision was whether 
the time fixed for abatement ina 
sec. 104(b) notice of violation was 
unreasonable ‘because there was 
never- any .violation. -Twice. the 
soundness of the feliable holding 
and the reasoning in support, there- 


of have been challenged'in a federal . - 


appeals court, and twice the Board 
has been upheld. Reliable Coal 
Corp. v. Morton, 478 F. 2d 257, 258, 
n. 1 (4th Cir. 1973), Lucas Coal 
Company v. Interior Board of Mine 
Operations Appeals, 522 FB, 2d ‘581 


(8d Cir. 1975). | 
To our knowledge, is instant | 


case marks the first time in the six 
years since freeman was decided 
that a representative. of miners has 
seized the litigating initiative by 
filing an application for review of a 
sec. 104(b) notice. It thus presents 


the first occasion that the Board has 
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had to revisit the dicta in Freeman 


regarding reviewability of termina- 
tion notices and to consider whether 


the holding and rationale of Pelia-. 


ble Coal Corp., supra, is extensible 
ayond the a facts of that 
case. 
_ Turning first to the cain of 
| the reviewability of termination no- 


tices, we begin with the 4 


language. | of sec. 105(a)(1),. 30 
U.S.C. § 815 (a) (1) (1970), which 
reads as follows’ 7 eo 


* * * An operator issued a notice pur- 


suant to sec. 104(b) or (i) of this title, | 
or any representative of miners in any 


mine affected by such notice, may, if he 


‘Beliéves that the period of time fixed in 


such notice for the abatement of ‘the vio- 
lation is unreasonable, apply to the Sec- 
retary for review of the notice within 


thirty days of the receipt thereof..* * * 


The above-quoted clause -refers 
generally to sec. 104(b) notices fix- 
ing a time for abatement, but does 
not differentiate between original 
and modified notices as such. Sec. 
104(b)- expressly provides for an 
original notice of violation and ex- 
‘tension notices, but does not men- 
tion modifications which are au- 
thorized by sec. 104(g), 30 U.S.C, 
§ 814(2) (1970).4 Nevertheless, the 
Seeretary has construed sec. 105 
broadly so as to authorize review of 
modified notices apparently on the 
theory that such enforcement ac- 
tions are, to paraphrase section 105, 


; 4 Sec. 104(¢) provides as follows : 


“Modification and termination of notice. 


~ “(py A notice or order issued pursuant to 
this sec., except an order issued under subsec- 


tion (h) of this sec., may be modified or termi- | 
nated by an authorized FDL CSe eave ‘of the 


Seer etary. ae 
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notices issued “pursuant to sec. 104 


(b),” and do have an impact on: 
time fixed for abatement. See 48 


_CFR 4.1, 4.500, 4.530 and 4.533. 


Similarly, although neither sec- 
tion 105 nor section 104(b). mentions 
notices of. termination, which are: 
covered specifically by sec. 104(g), 
such notices are, in the broad sense, 
issued “pursuant to sec. 104(b).” 
However, unlike notices of modifi- 
cation, termination notices, do not. 
have an impact on the time fixed for 
abatement, and literally, sec, 105° 


provides only for review of-sec. 104 


(b) notices which perform that 
function. MESA contends that the 


silence in see. 105 as to the review- 


ability of such notaces should ‘be | 


read as generally preclusive thereof. 


Here, we need not determine 
a termination notice is 
generally reviewable upon applica- 
tion therefor by the representative 


‘of miners because: on the facts of 


this record the narrow question for — 
decision is whether there is any im: 


“pled right in such representative 


to ee review of a termina- 
tion notice containing a finding of 


abatement when such representa- : 


tive has previously filed a timely 
application for review of the origi- 
nal sec. 104(b) notice as modified, 
contending that the time fixed. for. 
abatement is unreasonable due to 


an allegedly erroneous definition of 


abatement. We now - answer this 
question in the affirmative because — 


such incidental review of termina- 
tion notices is essential for vindica- 
tion of a previously filed meri- 


torious. claim for relief from an 
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~ original or ‘aoditied ‘sec. 104(b) 
notice and because the Secretary 
himself has mandated such review. 


43 CFR 4.1, OO) 4.505(b), 


4,530, 4.533. 

We are of the opinion that: the 
Congress must have contemplated 
that in the usual scenario, of which 
this case is an example, a termina- 


tion notice containing an abatement. 
finding was likely to be issued long - 


before .a decision could be agile 


upon an application by a repre- 


sentative of miners for review of a 


previously issued sec. 104(b) notice 
setting forth the requirements for | 


~ abatement. Indeed, the termination 


notice might. well be issued long be- 
fore the representative has received. 


a copy of the original or modified 


notice. If we were to deem the legis-_ 
lative silence i in section 105 regard-. 


ing termination notices to bar in- 
-eidental review thereof, we would 
as a necessary consequence be un- 
able, in most instances, to provide, 
as Congress intended, an adequate 


administrative remedy to comple- 


ment the right. to review where the 
representative of the miners has 


filed’ a meritorious claim for relief 


with respect to a previous, related 
-sec. 104(b). notice. Moreover, if we 
were to indulge MESA in such a 


restrictive reading of sec. 105, we 


would not only render the right to 
review virtually meaningless inso- 


far as the representative of miners - 
1s concerned, we would as well be 


lending our assent, to perpetuation 
of health and safety hazards where 


such representative can sustain its 


elim for relief, To eon such re- 
sults, we deem its necessary to con- — 
strue sec. 105 liberally so as to allow. 

incidental. review. of termination 
notices In. circumstanees such as 


those here presented. And in so con- 


striing that. Section, we rely upon 


repeated administrative. and. judi- 
cial affirmations of the need to read 


the. Act. generously in-- accordance 
with common sense and with due 
regard for the remedial legislative 
objectives. Compare, e. g., In the — 
Matter of: Affinity Mining Com- 


pany v. MESA, 6 IBMA 100, 83. 
LD. 108, 1975-1976 OSHD par. 
20,651 (1976), with Zeigler Coal 


Company v. K leppe, — F. 2d —, 
No. 75-1139 (D.C. Cir. Apr. 29, 
1976). | 
Finally, even if we were disposed 
to confirm the dicta in Freeman, we 
would be pr ecluded from cloing so 
by the Secretary’s procedural reg- 
ulations. In providing for the juris- 
cliction of the Office of Hearings and 


Appeals, the Secretary made clear 


in comprehensive terms that review 
may be had of enforcement actions, 
even though 3 In some instances the - 
statute does not expressly so pro- 
vide. 43 CFR 4.500(a) (6). See ast- 


ern Associated Coal Corp., 5 TBMA. 


74, 82 ID. 399, 1975-1976 OSHD 
par. 19,921 (1975). And in listing 


“the available causes of action with 
-_Tespect to notices, the Secretary ex- 


pr essly provided that the represent- 
ative of miners could obtain inci- 


-etental review of termination notices 


where review had been sought of a 
previous notice, as in the case at — 
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hand. Compare 43 CFR 4.530 with 
43 CFR 4.533.° Thus, in reading sec. 


105 as broadly as‘ we do today, we 


are adopting an- interpretation 
~ which already has regulatory en- 
dorsement by the Secretary, and we 


are conforming to the Seeretary’s 

- general policy in favor of a liberal. 
construction of his procedural ‘reg- 

ulations: and against insulating his 

enforcement ‘agents’ from Secretar- — 

; the action of the inspector i in issuing 


ial review. 43 CFR 4.505(b). See 
Eastern Associated Coal Corp., 
supra, § TBMA at 87-96, and Re- 


public Steel Corp., 5 IBMA 306, 
— 828, 82 LD. 607, 1975-1976 OSHD . 
par. 20,233 (1975) (Doane, Chief 


Administrative 
ring). | 

For all these reasons, we fold that 
the subject.termination notice is re- 
viewable in the circumstances of this 


J udge, concur- 


case and we decline to, confirm the: 


dicta of Freeman Coal Mining 
Corp., supra, to the extent that it is 
ony to this decision. 

- [2] We come then to the remain- 
ing question on reconsideration 
which is whether -we correctly af- 


firmed the Administrative Law . 
J udge’s conclusion that the issuance. 


of the subject termination notice 


rendered the original application 


for review in this case moot under 


our decision in Reliable Coal Corp., 


supra. We now conclude that our 


' original holding was in error and. 


that the Administrative Law Judge 
overlooked critical distinguishing 


features which make Reliable com- ~ 


pletely inapposite. — 


5 These two ‘yegulations were promulgated 


after Freeman Coal Mining Corp., supra, was 


decided. Sce 86 FR 17339 (Aug, 28, 1971). 
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First, as we noted earlier, Reliable 
involved an operator who applied 
for review of a sec. 104(b) notice, 


| contending that the time fixed for 


abatement was unreasonable beeause 


there never was a violation. elia- | 


bie’s claim became moot because it 


elected to abate and thus obviated 
‘its claim for relief-and removed the 
Necessity for a judgment: on the 


Board’s part. In the case at hand, 


a termination notice containing a 


‘Sniding of abatement in no way ob- 
viated the UMWA’s original quar- 


rel over the inspector’s definition of 
abatement upon which such finding 
was based. Indeed, if anything, the 
termination notice extended and ag- 
gravated the controversy. Moreover, 


should it be ultimately decided that 


the UMWA is entitled to full relief, 


a matter as to which we intimate no 


views, an effective administrative 
remedy within the terms of sec. 105 
(b) of the Act could be ordered. See — 


80 U.S.C. § 815(b) (1970). 


Second, in Reliable; the Board 
merely imposed a delay rather than 
a bar to review because the issue 
there concerned the fact of viola- 
tion, a matter subject to litigation 


in subsequent civil penalty proceed- 


ings brought under sec. 109 of the 
Act. 80 U.S.C. § 819 (1970): Here, - 


. even assuming arguendo that abate- 


ment obviated the subject amended. 
claim for relief, the consequence of 
barring review on a mootness theory 
is that the issue raised by the 
UMWA. which is bound to rise 
again is not likely ever to be re- 


solved. Thus, this case, unlike Reli- 
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fe presents the true seaniion of a. 


short term administrative enforce- 
ment action capable of repetition, 


yet evading review if the claim for 


relief therefrom is adjudged to be 
moot. Cases involving such actions 


have Jong been held to be in a 
unique category: which cannot be 


dismissed on the ground of moot- 
ness. See 8 outhern Pacific Terminal 


Co. v. IOC, 219 US. 498 (1911), 
Fastern cee Coal Corp. v. 


Interior Board of Mine O nerations 
Appeals, 491 F. 2d 277, 278 (4th 
Cir. 1974), and Freeman Coal Min- 
ing Co. v. Interior Board of Mine 


Operations Appeals, 504 F. 2d 741, 


743. (7th: Cir. 1974). Cf. Lucas Coal 
— Company v. Interior Board of Mine 


Operations A ppeals, supra at 586-7. . 


Lastly, if one goes beyond the 
technical aspects of the mootness 


doctrine and considers the practical 


_ impact of dismissing in terms of the 
substantive remedial goals of the 


_. Act, it is readily apparent that the 


case at hand is significantly differ- 
ent from Reliable Coal Corp., supra. 


As the Court of Appeals for the. 
Third Circuit observed in Lucas 


| Coal, the Board’s Reliable interpre- 


tation encourages prompt abate- 


ment and Pyeilities expeditious re- 


view of more ressing cases. 522 F. | 
aa | 7 Alternate Administrative Jud ge. 


2d at 587. Assuming arguendo that 
the subject notices were erroneously 
_ issued, as we must, given the proce- 
dural posture of this appeal, affirm- 
ance of the order of dismissal below 
would produce no similarly felici- 


tous results. Indeed such affirmance | 
would be counterproductive be- 


cause, as noted above, it would bar 


ment discretion’ for the 
fraught with danger to the physi- 


abatement ud peepetiate a hazard 


‘in this case, and it would establish. 


an area ae unreviewable enforce-— 
future 


cal well-being of the miners. _ 

For all the foregoing reasons, we 
are of the opinion that the — 
UMWA/’s. claim for ‘relief against. 


.the subject notices of modification. 


is not moot and:that the holding of | 
Ketiable Coal Corp., supra, ought 


not to be. extended to cases s such, as 


the one at bar. 


“ORDER. 


WHEREFORE, sieeauit to.the 
authority delegated to the Board by 


the Secretary of the Interior (43 _ 


CFR 4.1(4)), IT IS HEREBY | 
ORDERED that the initial deci- — 
sion of the Board in the above-cap- 


tioned docket IS SET ASIDE, the 


order of dismissal below ‘is VA- 
CATED, and the case IS: RE- - 
MAN DED for further proceedings | 
not inconsistent with the foreg going 
opinion. ) | | 
ia Doanr, | | 
¢ hief Administrative Judge. 


I concur: 


Davin Tornetr, 


DISSEMNG OPINION OF 


ADMINISTRATIVE J UDGE | 
SCHELLENBERG © ‘ _ 
I would affirm the Board’s deci- — 


‘sion of Sept. 15, 1975, for the rea-: - 


sons stated therein aad for ne fol- 
lowing additional reasons: 


DECISIONS 


os 


1. The decision is inconsistent | 


-with and, in my opinion, overrules 
our previous holdings in /reeman 


Coa Mining Corp., 1 IBMA 1, 77. 


LD. 149, 1971-1973 OSHD par. 
15,367 (1970), and Reliable Coal 


Corp. 1 IBMA 51, 78 LD. 199, 


1971-1973 OSHD par. 15,368 
(1971), and the decisions of the U.S. 
Circuit: Courts-of Appeal in Relé- 
able Coal Corp. v. Morton, 478 F. 
Od 257 (4th Cir. 1973), and Lucas 
Coal Company v. Interior Board of 
Mine Operations Appeals, 522 F. 
Qd 581 (3d Cir. 1975). | 


2. I cannot find any ‘justification 


for distinguishing between the right 
of an operator and the right of a 
representative of miners to seek re- 


view of a sec. 104(b) notice pur- 


suant to sec 105(a) of the Act. The 
language is clear and unequivocal. 


8: 1 find no statutory authority | 


for review of “termination notices” 
nor do I find anywhere a Secretarial 
mandate for such review. The juris- 
diction of this Board runs to review 


of notices fixing a time for abate-— 


ment of violations of mandatory 
health or safety standards. 48 CFR 
4.500(a) (1). I am not convinced 
that the language of the procedural 
rule in 48 CFR 4.530(a)—‘*How 
initiated. Proceedings for the re- 
view of * * * a notice of violation, 
or a modification or termination 
thereof, * * *” was 
override either the statutory lan- 


guage of sec. 105 or the delegations 


to this Board in 48 CFR 4.500(a) 
(1). Furthermore, I find 43. CFR 
4.530(c) imconsistent with 43 CFR 
4.530(a) since, in the former, “ter- 
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mination” refers specifically only 
to an order as follows: 


‘(¢) Time for Filing. An application for. 


Teview shall be filed within 30 days of re- 


ceipt by the applicant of the order or no- 
tice sought to be reviewed or within 30 
days. of receipt of any modification Or . 
termination of an order where review 


is sought of the modification or termi- 


nation. * * * [Italics added. | 


' IT would resolve any inconsistency 


- or conflict in the procedural rules’ 


in favor of either the statutory lan- 
guage or the delegations from the 


‘Secretary. This apparent inconsist- 
ency should ibe resolved in Just that — 


manner, | 

4, Furthermore, the Act grants to 
the representative of miners a spe-— 
cific and exclusive right to relief in 


situations of this type. Sec. 103 (2 (g) | | 


reads, in part, as follows: 


Whenever ‘a representative of mineee 
has: reasonable grounds to believe that a 


violation of a mandatory health or safety 
standard exists, or an imminent danger 


exists, such representative shall have a 
right to obtain ‘an immediate inspec- 
tion * * * . Upon receipt of such notifi- 
cation, a special inspection shall be made 


as soon as possible to determine if such — 


violation or danger exists in accordance 
with the provisions of ‘this title. oe 
added. ] | ; 

I perceive no aj fononicé: Bseween 
an undetected (by MESA inspec- 
tor) violation and a detected viola- 


tion declared abated by MESA. If 
In fact the representative of miners 


has reasonable grounds-to believe a 
violation exists its rights are pro- 
tected by sec. 103(g). 

od. To permit a challenge to a 
“termination notice,” one in which 
MESA finds a violation abated, 
will frustrate the enforcement: of — 
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the Act and result in never-ending 


litigation for which this Board can 


grant no relief. We have declared 
on many’ occasions, - com 
«with Freeman, supra, that, “we do 


not understand tlie Secretary’s dele-. 


gation to the Board to confer upon 
the Board general supervisory au- 
thority over the entire spectrum of 


the Bureau’s enforcement practices . 
and policies.” I consider this case to _ 


be an.intrusion on ME SA’s enforce- 


ment practices and policies since. 
the practical result of the majority 


opinion is to place the determina- 
tion of abatement in the hands of 


the representative of miners and to 


‘Invite such representative of mimers 


to file for review of every notice i 
violation in order to protect its 


right of review of the termination 
notice. | 
I respectfully dissent. 


7 Howarp J. ScrmLtENBERG, JR, © 
Administrative Judge. 


PEGGS RUN COAL COMPANY, INC, 


6 IBMA 212 
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- Appeal by Mining Enforcement ia 
Safety Administration from that part 
of an initial decision by Administra- 

tive Law Judge Panl Merlin (Docket 


No,. PITT 75-449-P) dated Oct. 1, 


1975, assessing a civil penalty of $75 
for a violation pursuant to sec. 109 of 
the Federal Coal Mine Health and 
Safety Act of 1969. 


- commencing 
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. Modified. 


Federal Coal Mine Health. and Safety 
Act of 1969: Penalties: aa ay 
of Previous Violations 


A violation for which a penalty is paid 


_ by an operator which is less than the ” 


amount originally assessed by MESA is 
admissible as evidence in considering an 


- operator’s history of previous violations. 


80 U.S.C. §819(a) (1) (1976). 


APPEARANCES: Thomas A. Masco- 

lino, Esg., Assistant Solicitor, David — 
Barbour, Esq., Trial Attorney for ap-— 
pellant Mining Enforcement and 
Safety Administration; Ira P. Smades, — 
Esq., for appellee, Peggs Run Coal 

Company, Inc. 


OPINION BY seaieieads 


TIVE JUDGE SCHELLEN- 
BERG — 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


- The Board is asked i rule on 
that part of the decision of the Ad-. 
ministrative Law Judge (Judge) in — 
which, In assessing a penalty for the 
instant violation, he excluded from 
the history of previous violations at 


the Pegg gs Run No. 2 Mine of Pegegs 


1 MESA Inspector Geunig Sweutoany issued 
Notice of Violation No. 2 DJS on Aug. 8, 1974, 
at Peggs Run No. 2 Mine located at Shipping- 
port; Pennsylvania. It reads as follows: 

“The 2 West section explosives and deto- 
nator magazines were being stored 8 feet and © 
17 feet respectively. rom the battery reactor 
haulage road.’’: 

The specific regulation violated is 30 CFR 
75.1306 which requires that “* * * supplies . 


of explosives and detonators * * * ghall be 


* * * located at least 25 feet from road- 
way * * #9 The faet-that a violation thereof 
occurred: is not in dispute. 
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Run Coal Company, Inc. (Peggs 
Run) any violation, the final pay- 


ment for which was less than the as- 


sessment originally proposed by 
MESA. At the hearing a certified 
copy of a printout from the Office of 


Assessments was entered into evi-. 


dence as Government Exhibit No. 5 


| showing, inter alia, the regulation — 
violated, an original amount as- 


sessed therefor, and an amount paid 


by .Peggs Run for each notice of 


violation... 


The crux. of the J idge’ S. Gea 
focuses on the Board’s language 1 in 


The Valley Camp Coal Commune: 1 
~IBMA: 196, 79-1.D. 625, 1971-1973 
~OSHD par. 15,385 (197 2), which he 


construes in his opinion as follows: 


ee The Board has held that eases in 
which some payment has. been made pur- 
., suant to a compromise settlement cannot 

be considered in determining the history 
of previous violations Valley Camp Coal 
Co., 1 IBMA 196, 204 (1972). * * * - 
[Dec. 3] 


We find no support in Vile 


Camp for this interpretation and 


conclude that the Judge miscon- 
strued our holding therein. This 


Board did not in Valley Camp and 
_has not subsequently held that cases. 


in which some payment has been 


made pursuant to a compromise set- 


- tlement cannot be considered in de- 
. termining the history of previous 
violations. Valley Camp dealt with 


_ the issue of whether a proposed or- 


der of assessment was an offer of 

compromise and the Board held 

that it was not. Nothing further can 

bereadintoit. 

Old Ben Coal anes 4 IBMA 
198, 82 I.D. 264, 1974-1975 OSHD 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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par. 19,723 (1975), settled the issue 

respecting penalties paid by way of © 
compromise or settlement. In Qld. 
Ben we held that violations for 
which proposed assessments have. , 
been paid by way of compromise or 
settlement were admissible as evi- 
dence in considering an operator’s 
history of previous. violations. 4 
IBMA 198, 218. Any reasonable 
reading of this ruling must neces- 
sarily include in an.operator’s previ- | 
ous history violations for which the — 
amounts paid by the operator are 
less than the amounts originally as- 
sessed by MESA. Therefore, we 


conclude that the Judge erred in 


eliminating -from. consideration 
those violavions for which the pen- 
alty amounts paid were less than 
those amounts originally proposed | 
by MESA. 


In lieu of a remand, he owed 


| may make the ee | findings of 


fact to coincide with the record evi- 


- dence regarding any of the six cri-: 


teria of sec. 109(a). Buffalo Mining 


Company, 2 IBMA 226, 230,80 1.D,- 


630, 1973-1974 OSHD par. 16,618 
(1973). Accordingly, taken into 


consideration those violations not .- 


included by the J udge in the history 
of previous violations at the Peggs 
Run No. 2 Mine, we modify the 
Judge’s penalty assessment of $75 
for a violation of 30 CFR 75.1306 to 
reflect those violations and conclude 
that an appropriate penalty asSess- 
ment 1s $100. 


ORDER. | 


WHEREFORE, pursuant to the 
authority delegated to the Board by 
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the ees of the eee (43 


CFR. 4.1(4)), If IS HEREBY | 


~ ORDERED that the Judge’s deci- 
sion and order in Docket No. PITT 
75-449-P IS MODIFIED by in- 


cluding in the considered history of. 
previous violations at the Peggs 


Run No. 2 Mine all violations for 


which a penalty was paid by Peges’ 


Run Coal Company, Inc., and by 


requiring that Peggs Run Coal. 
Company, Inc., pay a civil penalty 
assessed in the amount of $100 on | 
or before 80-days from, the date of 


this decision. 


7 Howarp J . SCHELLENBERG, JR., 
Administrative Judge. 


I CONCUR : 


Davip Doane, i : 
C hief Administrative J a GC. 


JOHN T, STEWART, III, 
HARLAN C. ALTMAN, IR. 
(TRUSTEE) 


25 IBLA 306 


Appeal from decision of the New Mex- 

ico State Office, Bureau of Land Man- 
agement, canceling oil and gas lease 
WM-22172. 


Set aside and remanded, 


. 1. Oil and Gas Leases: Acreage Tin 
 tations—Oil and Gas Leases: Cancel- 
lation | - | 


An oil ere lease issued for 2,960 acres 


in violation of administrative regulations | 
' need not be cauceled in its entirety, in 


‘APPEARANCES: . 


Decided June 28,1976 


(TRUSTEE) 247 | 


the absence of an. intervening qualified 


applicant. 


M Peterson, 
Ksq., of Poulson, Odell & Peterson, — 
Denver, Colorado, for appellant. 


OPINION BY 
| ADMINISTRATIVE 
JUDGE THOMPSON 


| INTERIOR BOARD OF LAND 


APPEALS. 


J ohn T. Stewart, IIT, and Harlan 
C. Altman, Jr., Trustee, appeal 


from the decision of the New Mexico — 


State Office, Bureau of Land Man- 
agement (BLM), dated Sept. 16, 
1975, canceling oil and gas lease 
NM_29172.. The lease, effective 
July 1, 1975, was originally issued 
to Mr. Stewart. His assignment of 
the lease to Mr. Altman as Trustee 


ot the Stewart Venture Trust was 


approved by BLM effective July di 
1975. 7 
BLM canceled the. base because 
it was issued in error for an area 
greater than. the maximum acreage 
per lease of 2,560 acres allowed by 


43 CFR 3110.1-3(a). BLM based — 
‘its decision on 48 CFR 3111.1-1(e) - 


(2) which allows approval of lease 
offers covering not more than 10 
percent over the maximum allow- 
able acreage, provided that the 
acreage is reduced. Lease offer NM— 
29172 stated that the total area was 


2,320 acres and was approved as 


seh: In fact, the land described in 
the offer and lease totals. approxi- | 
mately 2 960 acres, an-excess greater 


-than the 10 pene curable defect. 


248 DECISIONS 
Appellants argue that the BLM 
- decision should be reversed for two 
reasons. First, they assert that the 
present. lessee, Harlan C. Altman, 


_Jr., Trustee, is a bona fide purchaser ~ 
entitled to the protection of 30 


U.S.C. $184(h) (1970). Second, 
they. argue that when a violation 
of regulations governing lease 
_ offers is discovered after the lease 
has issued, and no rights of third 
parties are involved, the equitable 
policy of the Department of the In- 
terior allows the lease to stand. 


The Secretary of the Interior is. 


authorized by sec. 32 of the Mineral 
Leasing Act of 1920, 41 Stat. 450, 30 
U.S.C. § 189 (1970), to promulgate 
rules and regulations to carry out 
the purposes of the Act. The Sec- 
retary has issued various regula- 
tions governing the content of oil 


and gas lease offers. Offers which - 
are not filed in accordance with 


these regulations must be rejected. 


43 CFR 3111.1-1(d). The question | 


here is what action should the De- 
partment take when an oil and gas 
lease is erroneously issued on an 
offer which should have been re- 
jected. 
- [1] The Department ie devel: 
oped a policy in some circumstances 
of not canceling oil and gas leases 
issued i in violation of regulatory re- 
quirements, in the absence of inter- 
vening qualified applicants. Claude 
C. Kennedy, 12 IBLA 183 (1973). 
This policy has been applied to 
leases which do not comply with the 
limitations on total area and mini- 
mum acreage now set out at 43 CFR 
3110.1-3(a). Senemer, Inc., A- 


OF THE DEPARTMENT OF THE INTERIOR 


“71 LD. 89 (1964) ; 
‘LD. 19 (1959); Lynn Melon; 66 
LD. 14 (1959). 


[83 LD 


“99195 (June 10, 1963) . Arnold Ro 
Gilbert, 68 T.D. 328 (1956); Hart 
W. Hamilton, 61 LD. 129 (1953). 


However, when a qualified apph- 


cant files a lease offer for the same 


land prior to the issuance of the 
_ defective lease, the Department will 
cancel the lease when it discovers 


the error. Boesche v. Udall, 373 
U.S. 472 (1963); Hugh FE. Pipkin, 
R.S. Prows, 66 


Oil and, gas lease’ NM_99179 


should not “have been. issued. The 
offer should have been rejected as — 


provided by 48 CFR 3111.1-1(d). 
However, under the policy dis- 


cussed above, it may not be .neces- 


sary to cancel the lease in its en- 
tirety merely because the lease offer 
violated regulatory requirements. 


‘Therefore, we set aside the BLM 
State Office decision and remaud 
the case for further consideration. 


On remand, the BLM State Office 
should first examine its records to 
determine whether any qualified 
applicants filed oil and gas lease 
offers for the land in appellants’ 
lease prior to June 12, 1974, the - 
date lease NM-22172 was issued.? If 
there were such applicants, the 


BLM State Office should then con- 


sider whether appellant Altman 


qualifies as a bona fide purchaser 


pursuant to 30 U.S.C. §184(h). 


1 Appellants have pointed out that two lease 
offers were filed on Sept. 10, 1975, for the 
land covered by their lease. Since these offers 


were filed subsequent to the issuance of appel- | 


lants’ lease, they were not filed by intervening 
applicants and do not constitute’ grounds to . 


cancel NM-22172. Arnold R. Gilbert, supra; 


see Stephen Dillon, 66 I.D. 148 (1959). 
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Southwestern Petroleum on Vv. 
Udall, 361 F. 2d 650° (10h, Cir. 
1966). | 

In their statement a reasons, ap- 
pellants have offered to- ees 
from the lease the necessary acreage 
to bring it in compliance with 48 
CFR 3110.1-3(a). No rental has 


been paid for the. excess acreage 


(appellants tendered only enough 
back rental to cover 2,560 acres) and 


the actual acreage in the lease is 


more than the 10 percent allowed as 
a curable defect. Therefore, the 
_ State Office should require this relin- 


quishment -in the event there is no. 


intervening qualified offeror. 
Accordinely: pursuant to the au- 

thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from is set aside and 
the case remanded for action con- 
sistent with this opinion. 


Joan B. Trompson, 
Administrative Judge. 
WE concur: 
Anwe PornpextTer Lewis, 
Administrative Judge. 


FREDERICK KISHMAN, 
Adminstrative Judge. 


ROBERT L. BEERY, et al. 
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Decided 7 wne 28, L976 
Appeal from dceision of California 
State Office, Bureau of Land Manage- 
ment, rejecting patent application CA 


ing Claims: 


Withdrawals and Reservations : 


3206 and declaring. ae emer claims 


| null and voids 


Affirmed. 7 


1. Mining Claims: Generally—-Min- 
Locatability of Mineral: 
Generally—Mining Claims: Specific — 
Minerals. Involved : Water 
Water is not a mineral which is locata- 
ble under the gener al mining law. | 


2. Mining Claims: Generally 


The bottling and distribution for sale’ 


of spriug water for human consumption 
does not constitute the mining of a valua- 
ble mineral deposit under the general 
mining law. 


3. Mining Claims: Withdrawn Lands— 
‘Et 
fect of — | 


| Mining claims located on land withdrawn 
from all forms of entry are null and 


void from the beginning. 


4. Withdrawals and Reservations: Z 


- Springs and Waterholes 


Even though springs and waterholes with- 
drawn from mineral entry by Executive 
Order. No. 107 may uot be in use, they 


nevertheless remain withdrawn so long .° 
‘as they provide sufficient water for public © 


watering purposes, . 


- APPEARANCES: "B yhert i Beery, 


Esq., San Francisco, California, for 


appellants. — 


OPINION BY 
ADMINISTRATIVE 
JUDGE STUEBING | 


| INTERIOR BOARD OF LAND 


APPEALS | 


Robert L. Beery and others ap- 
peal from the Nov. 10, 1975, decision 
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of the California State Office, Bu- 
‘reau of Land Management (BLM), 
rejecting their patent application 


(CA 8206) for two placer mining 


~ claims and declaring both claims to 


be null and void. ‘The mining claims 


known as the Chemise Springs and 
south Chemise Springs placer miu- 
ing claims, are situated in sec. 30 
and 31, T. 5 S., R. 2 E., Humboldt 
Meridian, California, The Califor- 


nia State Office rej ected both claims. — 
for two reasons. Virst, the claims — 
were located on. land which was. 


withdrawn from mineral entry. Sec- 
ond, the purported discovery ‘is of 
“natural mineral spring water,” a 
substance held to be not locatable 
by .an earlier decision of this De- 
partment. ° 

Appellants assert that fe land 
was not. actually withdrawn from 
mineral entry. Moreover, they ar- 
gue, since mineral spring water is 


widely considered to be a mineral,. 
it should be locatable under the gen- 


eral. mining law, 30 U.S.C. § 21 et 
seg. (1970). Its value, they assert 
lies in the fact that the spring water 
may be bottled and sold at a profit 
for human consumption. | 

[1]. This Department long ago 
held that mineral spring water is not 


locatable under the general mining’. 


law. Pagosa Springs, 1 L.D. 562 


(1882). In that case, Secretary Tell- . 


er stated: 


Many springs and many waters are 


-impreg nated with minerals held in ‘SO- - 
lution; but it does not follow thait the 
lands bearing ‘such waters are mineral. 


jJands, and can be patented as such, Lands 


of a saline character are-an exception, 


- and are expressly provided for in the laws 


DECISIONS ‘(OF THE DEPARTMENT OF THE INTERIOR 
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| relating ‘to the disposition of the public. 


lands. Lands containing mineral springs 
not of a saline character are’subject to 
sale under the general laws, and not 
under the acts relating to the sale of 


' mineral lands. [Citation omitted. ] 


In a second case arising only a 
year later, Secretary. Teller stated : 

Where it is evident that an application 
for a placer claim is in fact an attempt 
to secure a patent for a water right the 
application will be rejected. 
William A. Chessman, 2 UD. 774 
(1883). While this case deals with 
water generally, instead of mineral 
spring water, specifically, the prin- 
ciple is still the same: water is not 


-a@ mineral which 1s locatable under 


the general mining law, and an ap- 
plication for patent to a placer min- | 
ing claim which is perceived to be 
an attempt to acquire a water right 
must be rejected. 

Another: case involving amnerll 


water is United States v. Springer, 


8 IBLA 123 (1972), afd, 491 F. 2d 
239 (9th Cir. 1974), cert. denied, 419 
U.S. 834 (1975). In that case there 


> . were mineral springs on 6 of the 10 


mining claims involved. Some of the 
water was evaporated, leaving min- 


eral salts which were then packagecl 


and “hawked” through Dr. Spring- 


_er’s religious radio programs. Some 


of the water was also used for bath- 
ing purposes. Dr. Springer believed 
that the mineral salts and mineral 
water had medical benefits. While 
the locatability of the mineral water 
was not directly in issue in that case, 
it is clear that the Court of Appeals 
forthe Ninth Circuit did not con-— 
sider these activities to be mining 
within the meaning ot the law. The 
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opinion by the Court of Appeals 


noted that some of the mineral 
spring water was bottled and dis- 
tributed — oratis, and other water 
from the claimed springs was used 
for therapeutic baths. Although the 
water was not sold for a price, con- 
tributions were solicited. 
— -In United States v. Union Oil Co. 
of Caléf., 369 F. Supp. 1289 (D. 


N.D. Cal. 1973), the Court held that — 


a reservation of “coal and other 
minerals” to the United States on 


lands patented under the Stockrais- . 


_ ing Homestead Act did not include 
a reservation of geothermal steam 
ancl other geothermal resources, 
since they are not “minerals” within 


the meaning of the Act. The Court. 


noted that the strong weight of au- 
thority is that water was not consid- 


ered to be a mineral when the legis- | 


lation was enacted in 1916. At 1297.2 
The most recent reference by this 
Board to the locatability of mineral 
water appears in Unzted States v. 
Bienich, 14 IBLA 290, 297 (1974), 
where, in a special concurrence, it 
was noted that among materials 
held to be not locatable was mineral 
spring water, citing 
Springs, supra? | 


1 Appeal pending. However, even were the. 


ruling in Union Oil reversed, it’ would not 


alter our conclusion in this. case, as all min-— 


erals which may be included in a patent reser- 


vation are not necessarily locatable under the — 
mining law. See discussion of non-locatable 


minerals, infra. - 


2 The decisions in United States v. Gray, . 


A-28710 (May 18, 1962); A-28710 Supp. 
(May 7, 1964) ; A-28710 (Supp. II) (Apr. 6, 
1965), do not concern the locatability of min- 
eral spring water. What was at stake were 


deposits of mineral salts which were used to- 


make mineral water. The issue was not 


Pagosa 


If we are to pay more than lip 
service to the doctrine of stare de-. 
cisis we must adhere to those cases, 
unless there is some compelling rea- 
son to the contrary. Appellants ar- . 
gue that because mineral spring 
water is widely considered to be a 
mineral, it should be locatable pur-. 
suant to sec. 1 of the Act of May 10, 
1872, as amended, 30 U.S.C. § 29 
(197 0). That Act provides that alt 
valuable mineral deposits in public 
domain lands are open to explor a- 


tion and purchase. Appellants’ ar- 


gument is not persuasive for several 


reasons. First, whether water is,con- 


sidered a mineral generally depends 


on the context. Second, not all min- 


erals are locatable under the géneral 
mining. law. Third, even salt 
springs were never disposable un- 
der the Act of May 10, 1872. See 


Sokeitoer’s Opinion, 49 L.D. 502 


(1923). Fourth, Congress could not - 
have intended for water to be lo- 
catable under the mining law. 

In support.of their argument that 


water is a mineral, appellants have 


cited a number of cases. The lead 
case is United States v. Shurbet, 347 
F. 2d 103 (5th Cir. 1965). In that 
case, the Court of Appeals for. the 


Fifth Circuit did say in dictum that 


water in the North Texas area is a 
mineral. /bid. at 107. However, the 
issue in that case is whether water 
is a “natural deposit” within. ihe 
meaning of section 611 of the 1954. 
Internal Revenue Code, 26 U.S.C. 


‘manufactured’ mineral water 
was locatable, but whether the mineral salts 


whether the ‘ 


-used in the manufacture were -locatable. The - 


claims were ne invalid in that case. 


$611 (1970). 
with cost depletion for mining. The 


202 DECISIONS. OF THE 


Tat section aiais 


court held that water in the “high 
plains” area of North Texas is such 
a deposit. That finding in no way 
turned on water being classified as a 


mineral. The only California case 


cited is Cornwell v. Buck & Stod- 
dard, Inc., 28 Cal. App. 2d 333, 82 
P, 2d 516, 518 (2d Dist. Ct. App. 
Cal. 1938), where the court stated: 


‘Ok * * Minerals are usually solids, the. 


only ones which are liquids at ordinary 
' temperatures being water and mercury.’ 


a 
As with the previous case, the state- 
ment was pure dictum. The issue 
was whether oil and gas drilling 


equipment, for tax purposes, should — 
be considered. mining equipment.. 


Notwithstanding the dicta in some 
cases, there are cases construing 


deeds finding water to be a mineral; » 


there are also many to the opposite 
’ effect. See, e.g., Stephen Hays: Es- 


tate, ine. v. Toglhatti, 85 Utah 137, 


38 P. 2d 1066 (1934), where a solu- 
tion of copper and water was found 
not to be a mineral in a deed con- 
veying all minerals in or on the 
land; Vogel v. Cobb, 193 Okla. 64, 
141 P. 2d 276. (1948), where “other 


minerals” in a deed did not include. 


water even though in a technical 
- sense it may be thought of as a min- 
eral; Sun Oil Co. v. Whitaker, 412 
S.W. 2d 680, 684 (Tex. Civ. hae 


1967), aff'd, 424 S.W. 2d 216 (Tex. 


1968). 
-_Even if water were held to be a 
mineral it does not necessarily fol- 
- low that it-is locatable under the 
general mining law. In Northern 


DEPARTMENT OF THE INTERIOR 


“General 
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Pace fey Co. v. Soderberg, 188 
U.S. 526, 530 (1903), the Supreme 
Court: stated: 


The word “mineral” is used in so many 
senses, dependent upon the context, that 
the ordinary definitions of the dictionary 
throw but little light upon its significa- 
tion in a given case. Thus the scientific 
division of all matter into the animal, 
vegetable or mineral kingdom would be 
absurd as applied to a grant of lands, 
since all lands belong to the mineral 


_ kingdom, and therefore could riot be ex- | 
cepted from the grant without being 


destructive of it. * * * 


As was pointed out in the special 
concurrence in United States v. 
Bienick, supra, many minerals are 
not considered ‘locatable, even 
though a profit might be made from 
their sale. Among these minerals are 


dirt, common clay, “fill” material, 


brick clay, peat, certain limestone 
and “blow sand.” In discussing the 
reasons why these materials are not 
locatable, we apply Justice Holmes’ - > 
statement that, “A page of history 
is worth a volume of logic.” Vew 
York Trust Co. v. ee 256 U.S. 
345, 349 (1921). 

What is loosely referred to as the 
mining law” includes 
several different laws enacted with- 
in a decade of the Civil War. At the 
same time, this was also the period 


when the American West was being 


won by those ubiquitous heroes of — 
contemporary legend and entertain- 
ment—cowboys, soldiers, and par- — 


ticularly, miners and fore: 


At that time land was classified by 


the General Land Office as being ~ 


either mineral land or agricultural 
land. Mineral land could be entered 


only under the mining laws ; agri- 
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ileal land could be entered only 
under the agricultural land laws, 
such as the homestead and desert 
land entry acts. Also during this 
period the Congress was awarding 
grants of non-mineral land to the 
states and to the railroads. If all 
those substances which are quite 
literally “minerals,” such as com- 
mon dirt, were locatable under the 
mining law, there could have been 


no entry under the homestead or: 


other agricultural entry laws, nor 
any land grants to states and rail- 
roads, as all land would then have 
been “mineral land.” This was the 


Department’s point in Holman v.. 


State of Utah, 41 L.D. 314, 315 
(1912) : | 


It is not the understanding of the De . 
partment that Congress has intended . 


that lands: shall be withdrawn or re- 
_ served from general disposition, or that 
title thereto may be acquired under the 
_ mining laws, merely because of the oc- 
- eurrence of clay or limestone in such 


land, even though some use may be made 


commercially of such materials. There 
are vast deposits of each of these ma- 
terials underlying great portions of the 
arable land of this country. It might pay 


to use any particular portion of these 


deposits on account ofa temporary local 
demand for lime or for brick. If, on ac- 
count of such use or possibilities of use, 
lands containing them are to be classified 
as mineral, a very large portion of the 
public domain would, on this account, be 
excluded from homestead and other agri- 


cultural entry. It is safe to say that every. 


kind of material found in land in its 
natural state may under some circum- 
stances be put to non-agricultural uses, 
Local demand for building of levees or 
railroad embankments, filing up low 
places and the like, may make any par- 
ticular land more valuable for the time 


sand, 


on account of the material it contains 
than on account of its agricultural possi- 


bilities, but it is clear that such con- | 


siderations can not be given weight in 
determining what lands are reserved for 
Specia] disposition because mineral in 


character. In one sense, all land except 


portions of the top soil is mineral, The 
term, however, in the public-land laws © 


is properly confined to land containing -— 


materials such as metals, metalliferous | 
ores, phosphates, nitrates, oils, ete, of | 
unusual or ‘exceptiona] value as com- 
pared with the great mass of the earth’s 
substance. * * * 7 
Moreover, even though the need 
to have land available for home- 
steads may have diminished, there 
is a More compelling reason ioe con- 
tinuing to hold that certain minerals 
are not locatable. To hold otherwise - 
is to invite widespread abuse of the - 
mining law. Sand and gravel pro-— 
vide an excellent example on this 
point. Prior to'1929'sand and gravel 
were not considered locatable un-. 


' der the general mining law. Several 


ostensible reasons were given for 

that: holding in Zimmerman v. 
Brunson, 89 L.D. 310 (1910). 
Though not stated until 1933, the 
Department’s real objection was 
the ease with which one could ob- 
tain a patent to public land for uses. 
other than mining merely by assert- 
ing that the land was valuable for 
gravel, or other minerals of 
widespread occurrence. Soliciter’s 
Opinion, 54 LL.D. 294, 296. (1933). 

Nevertheless, the Department lg- 
norecl these fours which turned ae 
to be all too prescient: Between 1929, 
when sand and gravel were first 
helcl to be locatable, and 1955, the 
abuse of the mining law by sand and 


954. DECISIONS OF THE 
gravel cine secking title to 
public land for purposes aie than 
mining became so offensive that the 
Congress, with the support of the 
mining industry, finally removed 


mon minerals of widespread occur- 


rence from locatability under the 


mining law. Act of July 23, 1955, 
80 U.S.C. §§ 611-615 (1970). Be- 
cause of the widespread occurrence 
of water, the Department would. be 
inviting a repeat of the abuses at- 


tending the locatability of sand and 
gravel, if it. were to hold water. 


Tocaenbie: : 
Even if these a eattie could bg 
surmounted, it is nevertheless clear 
that Congress could not have in 
tended that water be locatable. 


ferent provisions coetaneous with 
the enactment of the mining law, it 


is apparent that Congress intended : 
that water should Be: severed from . 


the public domain and acquired in 
accordance with the laws of the var- 
ious western states. The first of the 


three provisious is sec. 9 of. the Act. 


of July 26, 1866, 30 U.S.C. § 51 
(1970), part of the general mining 
law. Essentially, this provision rec- 


ognized rights which had accrued. 


under the appropriation system and 
provided for rights of way for 
ditches and canals. The recognition 
of rights under the appropriation 
system was approval of the severing 
of water from the public domain. 
The second provision dealing with 
water is sec. 17 of the Act of July 9, 

1870, as amended, 30 U. S.C. § 59 
a 1970) , also part of the general min- 
ing law. That Act provides that all 
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patents to public lands would hence- 


forth be subject to the provisions of 


sec. 9 of the Act of July 26, 1866, 30 


U.S.C. § 51 (1970). The third pro- 
vision 1s sec. 1 of the Act. of March 


sand, gravel, and certain other com- — 3, 1877, as amended, 48 U.S.C. § 321 


(1970), part of the desert land entry 
laws. The Supreme Court discussed 
at length the effect of the three pro- 
visions in California Oregon Power 
Co. v. Beaver Portland Cement Co., 
142, 154-56 (1935). It con- 
cluded with respect to the last pro-— 


Vision : 

As the owner of the public domain, the 
government possessed the power to dis- . 
pose of land and water thereon together, 
or to dispose of them separately. Howell v. 


Johnson, 89 Fed. 556, 558. The fair con- 
struction of the provision now under. re- 


view is that Congress intended to estab- 


: . lish the rule that for the future the land 
Through uae enactment of three dif . should be patented separately ; and that. 


all non-navigable waters thereon should 
be reserved for. the use of the public 
under the laws of the states and territo- 
ries named. The words that the water of 


all sources of water supply upon the pub- 


lic lands and not navigable “shall remain 


and be held free for the appropriation 


and use of the public” are not susceptible 
of any other coustruction. The: only excep- 
tion made is that in faver of existing 
rights; and the only rule spoken of -is 
that of appropriation. It is hard to see 
how. a more definite intention: to sever 
the land and water ‘could be evinced, * *-*— 
[Italics added. ] 
295 U.S. at 162. 


There is only one conclusion that 


can be drawn from the preceding 
‘statement. Because the usufructuary 


right to water was to be clisposed of 
in accordance with state law, it could 
not at the same time be disposed of 
under the general mining law. 
Moreover, because two of the three 
statutory provisions severing the 
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water from the land ¥ were enacted as 


: part t of the general mining law, it 


seems fairly clear that Congress had 


no intention of disposing of water 


under other provisions of the min- 


ing law. 


' porarily 


Therefore, we , adhere to previous 


decisions of this Department hold- 


ing that water or mineral water is 
not a mineral which is locatable 
under the general mining law. Pa- 


gasa Springs, supra; Witham A. 
Chessman, supra; United States v. 
Bienickh, supra. 

[3] As: previously ae seat 
lants also challenge the finding by 
the BLM that the land in question 


~ owas and is withdrawn from entry 
under the mining law. The Califor- 


nia, State Office held in its decision : 
By Executive Order No. 5237 of De- 


-cember 10, 1929 all of the unreserved pub- 
lic lands in T.58., R. 2 B., H.M. were tem- 
classification. 
Subsequently, the King Range National 
Conservation Area was established by 


withdra' wh. for 


~ Seeretarial Order of September 21, 1974 


under the Act of October 1, 1970 (84 Stat. 
1067; 16 U.S.C. 460y) and Executive 


Order No. 5287 was revoked in accord- 


ance with See. 8 of the Act. 


Ibis important to note at this point | 


Therefore, at the time of the purported 
locations and- amendments thereto of the 
Chemise Springs placer mining claim on 


September 27, 1970 and June 25, 1972; 


aud the South Chemise Springs placer 


‘mining claim on September 26, 1970 and 
June 25, 1972 the land was effectively 


wi thar awn from location by Public Water 
Reserve No. 107 and Executive ‘Order No. 
5237 and the claims are hereby declared 
uull and. void ab initio. : 


that. both claims were located in 


1970; amended location notices for 
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each alate were pied in 1972 and 


1975. It is clear that E.O. No. 5237 . 


was revoked by section 8 of the Act 


of Oct. 21, 1970, 16 U.S.C. § 460y-7 


(Supp. IV 1974), as of the date of 


Secretarial Order establishing the . 
King Range National Resource 
Area, Sept. 21, 1974. Any claim lo- _ 
cated prior to that time was null 
and void from the beginning, as — 
mining claims may not be located _ 


on land. closed to mineral entry. 


John Boyd Parsons, 22 [BLA 328 
(1975); uss Journigan, 16-TBLA 


T9 (1974) ; Albert Gardini, A~380958 


(Oct. 16, 1968); Leo J. Kottas, 73. _ 
L.D. 128 (1966), aff?d sub nom. Lut-— 
zenhiser v. Udall, 482 F. 24 328 .(9th 


Cir. 1970). ‘Therefore, only the 1975 


location notices remain in issue, as 


-the previous uotices were of no 


effect. 
(4 ] Apevia contend that Bee 
ecutive Order No. 107 of Apr. 17, 


1926, 438 CFR 2311.0-8, 438 U.S.C. 


§ 800 (1970), does not bar mining 
in this area. They contend that the 
order never applied to these lands 


_ because it was never noted on land 
_ office records, ‘That argument is not 


persuasive as the withdrawal has 
been a matter of public record since © 
its promulgation. See, e.g., Jnstruc- 
tions, 51 L.D. 457 (1926) ; 43 CFR 
292.1, 2,8 (1938) ; 43 CER 2321.1-1 
(1969) ; 48 1969) ; 48 CFR 2311. 0-3 (1976), 3 


. > aiketiaiy 4 the withdrawal does not. appear 
in land office records under the “Index to 
Miscellaneous Documents, Documents Apply- 
ing to Lands Not Specifically Described on 
Which Conditions Restricting Disposal or Use 
May Exist.” 
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See ais the discussion of ne point, 


in John V. Hyrup, 15 TBLA 412, | 


415-16 (1974) 4 


Appellants argue in the alterna: 7 


tive that the land is unlikely to be 
used. for 


-purposes.® Appellants speak of a 
“modest” quantity of water and 
state that the flow is “totally insuf- 
ficient” for the stated purpose of 
the withdrawal—stock 
According to appellants’ patent ap- 


plication, they plan to bottle 840_ 


gallons of water per day. That 
‘amount is certainly sufficient for 
public watering purposes. The prin- 
cipal criterion for withdrawal is 


_ whether there is sufficient water for 


possible use. See Frank Rauzi, A-— 
98602 (Aug. 15, 1962). 

Therefore, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


4 Reversed on other grounds sub nom. Hyrup 
v. Kleppe, 406 F. Ube: 2414 Meee) epee! 
_ pending. 

.® Although appellants assert that the waters 
from the subject springs-are healthful, it is 


not clear whether the waters have any restora- 


tive powers. In the Statement of Reasons at 6, 
appellants describe the springs as ‘“substan- 
tially mineralized.”” However, in that context 


it is noteworthy that “every smallest legal © 


subdivision of the public land which * * * 
contains a hot.spring, or a spring the waters 
of which possess curative properties; and all 


land within one-quarter mile of every such — 
spring located on unsurveyed land be * * *- 


withdrawn from settlement, location, sale, or 
entry ,and reserved for lease * * *7 43 CHER 
2311.0-3(b). | 
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watering because the 
springs are either too small or too 
inaccessible to be used for watering » 


watering. | 


Safety Act of 


[83 ID. 


ne oe 43 CFR 4.1, the deci- 
sion appealed from is affirmed. 


_Epwarp W. Sruszprne, 
Admimestrative Judge. 


WE CONCUR: 


JosEPH W. Goss, 


Administrative Judge. 


Martin Rirvo, 


Administrative Judge. 
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Appeal by Rushton Mining Company 
from a decision by Administrative 
Law Judge Paul Merlin, dated Dec, 24, 
1975, in Docket Nos. PITT 75-422-P, 
PITT 75-423-P, and PITT 75-428-P — 
in which the Judge entered a default 
judgment against Rushton and as- 


‘sessed civil penalties in the amount of 


$1,830 for 16 violations of the Federal 


Coal Mine Health and Safety Act of 


1969. 
Affirmed. 


ie Federal Coal Mine Health and 
1969: Hearings: 
Pleading 

The acceptance by. the Administrative 


Law Judge of an answer to an order to 


show cause indicating the operator’s de- 
sire for hearing and the subsequent is- 
suance of a notice scheduling a hearing 
relieve the operator of the obligation to 


‘file an additional answer, and matters set 


ose] - ss RUSHTON MINING COMPANY. 
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forth in the Petition for Assessment of 
Civil Penalty. are deemed to have: been 
generally denied by the operator. 


2. Federal Coal Mine Health and 
Safety Act of 1969: Hearings: Abuse 
of Discretion. 


An Administrative Law Judge does not 


abuse his discretion by entering a default 


against an operator for failuré to appear 


at a scheduled hearing after waiting for 
38 minutes, and where the operator offers 
no excuse on the day scheduled for hear- 
ing for its tardiness but on the next day 
explains to the judge that the delay was 
due to “unforeseen ‘traffic conditions.” 


APPEARANCES: Richard M. Sharp, 
_ Esq., and Ira Smades, Esq., for ap- 
- pellant, Rushton Mining Company; 
Thomas A. Mascolino, Esq., Assistant 
Solicitor, and David Barbour, Esq., 
‘Trial Attorney, for appellee, Mining 
Enforcement and eee ae, 
‘tion. oe 

| OPINI ON BY | 
| ADMINISTRATIVE, JUDGE 

SCHELLENBERG 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


In two of the dockets involved in 


_ this appeal, Docket Nos. PITT 75- . 
492-P and PITT 75-423-P, Rush- 
ton Mining Company (Rushton) 


filed timely answers to Petitions for 
Assessment of Civil Penalty filed 
by Mining Enforcement and Safety 


- Administration (MESA). In these 
answers, Rushton denied ali of the. 


allegations of violation in the Peti- 


PITT7 5428-P was not in issue be- 
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tions for Assessment and requested 
Pittsburgh, Pennsylvania, as the 
hearing site. In the case of the third 
docket, Docket No. PITT 75-428-P, 

Rushton failed to file an answer.- 


Consequently, on August 20, 1975, 


an Order to Show Cause why Rush- 


ton should not be held in default 
was. issued pursuant to 43 CFR 


4,544(a). On Sept. 5, 1975, Rushton 

filed an answer to the Oiler to 
Show Cause and on Sept. 19, 1975, 
the Administrative Law Judge 
(Judge) issued a notice of hearing 
scheduling all three dockets for 
hearing in Pittsburgh, Pennsyl- 


vania, at 9 a.m. on Oct. 23, 1975. On - 


the appointed day at, Pittsburgh, at 
9:38 a.m. the Judge called for ap- 
pearances in all three dockets but 
Rushton failed to appear. Conse- 
quently, in accordance with 43 CFR 
4.544(c), the Judge, ruling from — 
the bench, held Rushton to be in de- - 


‘fault, directed the Solicitor to file 


proposed findings and conclusions, 
and returned to Washington, D.C. 
On Dec. 1, 1975, following the 
filing of MESA’s proposed findings 
and conclusions of law on Novy. 24, 


1975, Rushton filed a Petition re- 
questing that the default be stricken 


contending that counsel for Rush- 
ton “proceeded to Pittsburgh at the 
time set for hearing and because of _ 
unforeseen traffic conditions, was - 

late for the hearing.” Rushton fur- 
ther contended that Docket No. 


. ui 
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cause Rushton never fled an answer 
to MESA’s Petition. 


On Dec. 24, 1975, the jie | 


issued his decision in which he de- 
nied Rushton’s Petition and af- 
- firmed his finding. of default. In 

denying Rushton’s Petition, the 
Judge held that “unforeseen traffic 
conditions” was nota sufficient 
- ground to justify tardiness. In rul- 

ing that Docket No. PITT 7 5-428-— 


'P was in issue, the Judge held that. 
Rushton’s response to the Order to. 


Show ‘Cause indicated its desire to 


contest MESA’s allegations of vio-__ 
lation and that the inclusion of this 


docket in the Notice of Hearing re- 
lieved Rushton of the duty to file an 
answer to MESA’s Petition. Fur- 
ther, he held that Rushton knew the 


docket would be in issue because it - 
failed to object to the Notice of © 


Hearing and because of its ad- 


mitted intent in the Dec. 1. Petition 


to appear at the hearing. 


Based upon the proposed find- 


ings and conclusions submitted by 


MESA, the Judge assessed civil 


penalties in the amount of $1,830 


for 16 violations. Rushton filed a 


timely appeal and in its supporting 
brief made the same argument as to 


~. Docket No. PITT 75-428-P not be- 


ing in issue as it did before the 
Judge. In its brief Rushton, for the 
first time, elucidated on the specific 
traffic conditions, supplemented by 
transcripts of television news re- 


ports, to justify tardiness of coun- 


sel. MESA, in its reply brief, stated 


that the Judge acted properly in 


¥ holding that Docket No. PITT 75- 
_ 428-P was in issue and in entering 
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the default judgment against Rush- 
_ ton. Additionally, MESA contends 


that the elucidation and supporting 


exhibits supplied by Rushton were 
not part of the record and should 
hot be consideréd by the Board. 


Issues Presented 
A. | 


| omnceney the J idee proses con- 

cluded that Docket’ No. PITT 75- 

498-P was in issue before him, rs 

iB. 

| Whether the J udge erred | in : 
entering a default judgment 

agaist Rushton. > | 

Discussion 
[1] The- Board is of the opinion 


that Rushton’s contention with re- 
~ spect to. 
docket, was in issue is unpersuasive. 


whether the contested 


According to 43 CFR 4.505 (b), the 


rules governing the dssessment of 


elvil penalties tides section 109 of 


_ the Act “shall be liberally construed 
to secure the just, prompt, and in- 
expensive determination of all pro- 


ceedings consistent with adequate 


- consideration of the issues. in- 


volved.” Although ‘the Judge did 
not refer to this regulation in his 
decision, we believe that it supports 


his disposition of Rushton’s argu- 


ment. By including the contested 
docket in his notice of hearing the - 


Judge removed any possible preju- 


alice to Rushton. The allegations of 


‘prejudice contained in Rushton’s 
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Dee. 1 Petition. : are sae venilel in: 


light of the 84-day period between 
7 the notice of hearing and the hear-. 


ing. We are of the opinion that this 
period of time was sufficient for 
Rushton and its counsel. to lold 


whatever discussions were neces- 


sary with respect to the alleged vio- 
lations. Further, Rushton’s conten- 
tion that the preparation of an 
auswer would have been wasteful if 
the Judge concluded that: its re- 
sponse to the Order to Show Cause 
was unsatisfactory is unpersuasive. 
The Judge’s inclusion of the docket 


in his notice of hearmg -was 


sufficient notice to the operator that 
its response was accepted in lieu of 


an answer. Accordingly, the Board. 


concludes, as did the Judge, that 


- Docket No. PITT 75-428-P was in | 


issue’ in the instant case. Since 


-Rushton’s answers in the other two 


dockets were only general denials, 
we hold that the answer to the 
Order to Show Cause in the subject 
docket, together with the failure of 
Rushton to object to the notice 
scheduling a hearing on all these 
dockets, entitled the J udge to imply 


a general denial by Rushton with 


respect to the subject docket. . 
B. 
In his decision, the J Gabe appar- 


ently accepted Rushton’ Ss allegation 
that its failure to appear on time for 


the hearing was caused by “unfore- 


seen traffic conditions,” but held that 
such conditions were not an accepta- 
ble justification for tardiness. Al- 


though Rushton has attempted to 


- 215-615—76——3 


sepia what constituted ee e- 
seen traffic conditions” in its brief 


on appeal, our review of the record 


reveals.that counsel for Rushton at — 


no time alleged that he was en- - 


meshed in the traffic jam, that he 
was unable to contact the Judge 
prior to or soon after the. hearing 
convened, or that he even attempted — 
to contact the Judge in Pittsburgh 
on the day of the scheduled hear- 


ing. The Judge relates in his deci- 


sion only that counsel for Rushton _ 
telephoned him at 3 p.m. the day 
after the scheduled hearing and ex- 
plained the delay. 

[2] The Board is of the opinion 
that the Judge’s entry of a default 
judgment did uot constitute an 
abuse of discretion. Based upon the © 
facts that Pittsburgh was the city 
of Rushton’s own choosing for the: 
hearing, that both the J udge and 
counsel for MESA traveled to Pitts- 
burgh at Government expense solely 
for the hearing requested by the op- — 


erator, that Rushton made no at-. 


tempt to communicate with the 
Judge while he was in Pittsburgh, 
and that Rushton has not alleged, 


let alone shown, that its counsel was _ 


involved in the traffic jam cited in its 
supporting exhibits, the Board con- 
eludes that Rughton’s contentions, — 
that the Judge’s entry of default 


- was an abuse of discretion, are un- 


founded. Accordingly, his eodeee . 
wn be ailirmed.: | | | 


ORDER | 


WHEREF ORE, purstiant+t to the 
authority deleg ated to the Board by 
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the Secretary of the Interior (48 


- CFR 4.1(4)), IT IS HEREBY 


ORDERED that the Judge’s deci- 
sion in the above-captioned case IS 


AFFIRMED and’ Rushton Mining 
Company IS ORDERED to ‘pay 


civil penalties in the total amount. 
of $1,830 on or- before 30 days. from 7 


the date of this decision. 


Howanp J. Simic J Ry 
» Administrative J udge. 
I concur: ee a 
Davin Deke ae 
Chief Administrative J hidge. 
OLD. BEN, COAT. COMPANY - 


6 IBMA 229 
- Decided Fivhie 30, 19? 76 


Appeal by the ‘Mining Enforcement 


and Safety Administration from a 


| decision dated Aug. 5, 1975, by. Ad- 
ministrative Law Judge Harvey C. 
Sweitzer, granting an Application for 
Review and vacating a sec.-104(c) (2). 
Order of Withdrawal in ‘Docket No. 
‘VINC 73-268. : 


. Reversed. = = 


Federal Coal Mine Health and Safety 
Act of 1969: Withdrawal Orders: | 
Generally | 


A sec. 104(c) (2) withdrawal Gee is 


properly issued where it is shown that 


.such order is based on a violation of a — 
mandatory health or safety standard . 
which is caused by the operator’s un-. 


-warrantable failure to comply and no 
consideration: need ‘be given“to whether 
the violation was of. such a nature as 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Administration; 
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; could siguiteants and ere con-~ 
tribute to the cause and effect of a mine © 


safety or health hazard ee U. 8. C. 3s 814 
(¢) (2) LU Le 


APPEARANCES: Thomas A. Mas- 


- Golino, Assistant Solicitor, and Michael ; 
‘V. Durkin, Trial Attorney, for appel- 


lant Mining Enforcement and Safety 
Robert A. Meyer, 
eae appellee, oaee Ben Coal . 
Company. oy ee ae ee ne 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE. 
: » DOANE « | 


INTERIOR BOARD. OF MINE 
OPERA ZI ONS APPEALS 


- On May 18, 1978, a séc, 104(c) (2) 


‘withdrawal’ aioe was issued in. Old 


Ben Coal Company’s (Old Ben’s) 
No. 24 Mine in Franklin County, Tl- 
linois. It described a violation of 30 
CFR, 75.400 1 as follows: 

Observed on 405—12 belt tine on 8 eres 
entry off 3 east accumulations of loose 
coal and coal dust of 4 to 12 inches deep 
along east side of belt line and under belt 
from 6 east to tail piece a distance of 
1,270 feet, also float coal dust a distinct 
black in color over rock dusted surfaces 
in all east cross cuts adjacent to the belt 
entry from 6 east entry to tail pieee or 
1,270 feet. West side accumulations of 
loose coal and coal dust on mine floor 4 to 
8 inches deep from 6 east enuty to 685 


foot mark or 945 feet. 


A hearing was held pursuant to 
Old Ben’s application for Ot - 


2 30 CFR 75. 400 proves 
. “Coal dust, including float coal dust depos- 
ited on rock-dusted surfaces, loose coal, and 
other combustible materials, shall be cleaned 
up..and not. be permitted to accumulate in 
active | workings, or: on ; erecete equspnlent 
therein.” :« - 
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on. Ape 9 ee 10, , 1974, in St] ‘Louis, 


Missouri. - 

The J udge found from ihe: evi- 
dence adduced at the hearing that 
the violation occurred, was the re- 
sult of the operator’ Ss unwarrant- 
able failure to comply,? but was not 
of ‘such. a nature as could. sig- 


nificantly and substantially con= 
tribute to’ the cause and effect. of a 
mine health or’satety hazard. Find- 


ing the gravity criterion *unsatis- 
fied, the Judge.granted the applica- 
cation for review and. vacated, the 
order. 


The Mining” Enforcement and. 


Safety. Administration. (MISA) 


appealed. the Judge’s decision, con-_ 
tending that a significant and sub- 


stantial: contribution to the cause 


and effect’ of a mine health or safety | 
hazard was presented by the viola- 
tion and ‘that therefore the. order 


should have been upheld. 


Since this appeal was_ filed, the 
United States Court of Appeals for. 


’ the District of Columbia Circuit 3 


held that there is no gravity cri- 


terion required ‘to be met before a 
sec. 104(c) (1). (80 U.S.C. § 814(c) 
oo. 


_ 2 ‘The finding of unwarrantability was based 
on facts indicating that the operator was 


aware of extensive accumulations: of com- 
' bustible material, yet failed to assign sufficient 


personnel so that a diligent cleanup effort 
. could be made (Initial Decision p. 20, Tr. 101, 
110). 

8 United Mine Workers of Amenice, v. Kleppe, 
— F.2d - 
Apr. 138,-1976). 








“4 Section 104(e) (1) -provides . in. nrdleaniit: 


. part: 

oe ee TE during the same ‘inspection or 
any subsequent inspection of such -mine 
within ninety days after the issuance of such 
notice, an authorized representative of. the 


to a sec. 


(1970) )*. withdrawal. order. 


‘No. TS-1003 (D.C. Cir. 


may properly issue, and “that any 


unwarranted violation of a manda- 


tory ‘health or safety standard is 
‘sufficient. to justify issuance of a 


sec. 814(c)(1) withdrawal order” 
(p. 8 .of pele epueny italics in- 
original). oo x 
in consonance with the Courts 
decision, we recently held, in Z eigler 
Coal Company, 6. IBMA 182, 83 
L.D.. 282, 1975-1976. OSHD. par. | 


20,818. (1976), that no considera- 


tion need be given to the gravity 
criterion of, a violation giving rise 
104(c) (2). withdrawal _ 
order to determine its validity, since 
sec. 104(c) (2), like sec. 104(c) (1), 
does“ not :specifically: mention the 
sienificant and substantial eri- 
terion. We pointed out’ also, that 
while ho gravity criterion is re- 


quired to be met, a sec, 104(c) (2) 


order, ‘to be properly issued, must 


still be. based’ on a ‘violation of a, 


mandatory health’ or safety stand- 
ard caused’ ‘by dn operator’s. un 
warrantable failure ‘to comply. © oe 

Inasmuch" as the’ findings of vio- 


lation and, ‘unwarrantability made 


below were ‘not challenged on..ap- 
peal, and since we now reject the 
sole basis for the J udge’s decision. 
to vacate, we must, reverse, 





Secretary finds another violation of any man- 


datory health or safety standard and finds such 
violation to be also caused by an unwarrant- 
able: failure ‘of such operator to so comply, he. . 
shall forthwith -issue an- order requiring the. 


operator to cause all: persons in the area 
“affected. by ‘such violation, except those per- 
. sons referred’ to: in“ subsection (d) of this’ 


section, to be withdrawn from, and to be pro-» 


hibited from entering, . such area ‘until. an 
authorized Fepresentative of the Secretary 
- determines © 


that: such ‘Violation | has. ecu 
abated.’ i) o2 son ‘ 
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ORDER | 


_ WHEREFORE, pur suant to the 
authority delegated to the Board 
by the Secretary of the Interior (43 
CFR 4.1(4)), the decision in the 
above-captioned proceeding IS RE- 
VERSED, and the application for 
review IS DENIED. ee 


| Disa Doane, 
¢ hie f Administrative ck oUage: 


| ie CONCUR: 


Howarp J. ScHELLENBERG, JR., 
Adnunistrative Judge. 


OLD BEN COAL COMPANY 

6 IBMA 234 : << 
—-Decided June 30, 1976 
Appeal by the Mining Enforcement 
and Safety Administration and the 
United Mine Workers of America from 
a decision by Administrative Law 
Judge Robert W. Mesch vacating an 
order of withdrawal issued pursuant 
to section 104(c)(2) of the Federal 


Coal Mine Health and gs Act of. 


1969. 
_ Reversed. 


4 1. Tederal Coal ‘Mine Health and 


“Gafety Act of 1969: ‘Withdrawal 


Orders: Gener ‘ally — 
A sec. 104(e) (2) withdrawal order is 


properly issued where it is shown that — 
such order is based on a violation of a 
health or. safety standard | 
which is. caused. by the operator’ Ss un- 
warranable failure to comply and no con- | 
sideration’ need. be given to ‘whether the 
violation was of such a nature as’ could. 


. mandatory 
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significantly and substantially contribute | 
to the cause and effect of a-mine safety © 
or health hazard oe U.S.C. § 814(c) (2) 
(1970) ). . 


APPEARANCES: Thomas A. aie 


colino, Assistant Solicitor, and Robert 
A. Cohen, Trial Attorney, for appel- 
lant Mining Enforcement and Safety 
Administration; Stephen B. Jacobson,. 


Esq., for appellant United Mine Work- 


ers of America; Robert A. Meyer, Esq., 
for peppers Old Ben Coal Company. 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
DOANE. 


INTERIOR-BOARD OF MINE 
OPERATIONS APPEALS | 


On Jan. 15, 1974, withdrawal or- 
der No. 1 HG was issued in Old Ben 
Coal Company’s (Old Ben) No. 24 © 


Mine located in Franklin County, 


Dbnois. The order was issued pur-. 
suant to sec. 104(c) (2) of the Fed-. 


eral Coal Mine Health and Safety 


Act of 1969 (Act) * and recited the 
folowing conditions: 


* * * Accumulations of loose coal and coal 
dust 2 to 6 inches in depth were present 
in the roadways of the Nos. 1, 2 and 3. 
west bleeder entries off 61st north: ac- 
cumulations were present along the floor 
close to the ribs a depth of 2 to.12 inches 
deep and 6 inches to 18 inches wide in 
the Nos. 1, 2 and 8 bleeder entries ; in-the* 

No. 1 bleeder entry the accumulations. 

were from the No. 1 side dump at 61st: 
north belt to within 40 feet of the No. 1 
working face, a distance of 200 feet; in 


the Nos. 2 and 3 bleeder entries the ac. | 


cumulations were from the 61st north 
belt to within 40 feet ofthe working 
iad a distance ols "approximately 3800: : 


a 30 U.S.C. § S14(c) (2) (1970y: 


2627] a OLD BEN COAL COMPANY | 


S263. 


June 30, 1976 


feet ; also the same type of accumulations 


were in the crosscuts between Nos. 1, 2 
and 3 bleeder entries, and little or no rock 
dust had been applied to the floor, roof, 
and ribs. There was coal float dust around 
the 61st north belt tail piece and beside 
the belt and adjoining erosscuts for 180 
feet from belt tail piece toward. the out- 
side. 


A hearing was held pursuant to 


‘Old Ben’s application for review, 


on Sept. 9 and 10, 1974, in Benton, 
_ Illinois. In his decision, issued on 
Sept. 28, 197 5, the Administrative 
Law Judge - (Judge) 


occurred and was the result of the 


operator’s unwarrantable failure to_ 


comply,? but. was not of such a na- 


ture as could significantly and sub- | 
stantially contribute to the cause 


and effect ofa mine health or safety 


hazard. Finding. the gravity crite-. 


rion unsatisfied, the Judge granted 


the application for. review and va- 


cated the order. 
The Mining Enforcement aa 


Safety Administration (MESA) 
and the United Mine Workers of. 
America (UMWA) appealed the 


Judge’s decision, contending that a 
significant and substantial con- 
tribution to the cause and effect of 
a mine health or safety hazard was 


presented by the violation and that 
_— have - 


therefore the order 
been upheld. | | 


Since these appeals were filed, the : 
United States Court of A'ppeals for 


_* Initial decision, pp. 8 and 9. The finding 
of unwarrantability was based on facts indi- 
eating that the operator failed to diligently 
“clean up extensive accumulations of combusti- 
ble materials as deseribed in the order of 
withdrawal. é 


| concluded 
from the évidence that a violation 


decision, . 


- finds. another 


the District. of Columbia. Cir ouit? 


held that there is no gravity cri- 


terion required to be met before a 


section 104(c) (1) (80 U.S.C. § 814 | 
(c) (1) (1970) )* withdrawal order 


may properly issue, and “that any — 


unwarranted violation of a manda- 
tory health or safety standard is 


sufficient to justify issuance of a 


section 814(c)(1) withdrawal or- 


der” (p. 8 of slip opinion, italics 
in original). 

Subsequent to the Court’ s disci. 
sion, the UMWA filed on Apr. 15, 


1976, a motion to vacate the Judge’s 


nea on and temand. the. proceed- 


ing for further action.. 


In- consonance with the Court's 
we recently held, in 


Zeigler Coal Company, 6 IBMA 


182, 83 LD. 232, 1975-1976 OSHD | 
par. 20, 818 (197 8), that no consider- 
ation need be given to the gravity 


criterion of a violation giving rise 


to a sec. 104(c) (2) withdrawal 


order to determine its validity, since 


sec. 104(c) (2), like sec. 104(c) (1), 


does not specifically mention the 


3 United Mine Workers of America Vv. Kleppe,. 
— F.2d —, No. 75-1003 (D.c. Cir, 
Apr. 15, 1976). | = 
4 Sec. 104(c) (1) provides in relevant part: 
* = * “TF during the same inspection or any 
subsequent inspection | of such mine within 
ninety days after the issuance of such notice, 
an authorized representative of the Secretary 
yiolation of any mandatory 
health or safety standard and finds such viola- 
tion to be‘also caused by an unwarrantable 
failure of such operator to so comply, he shall . 
forthwith issue an order requiring the operator 








_ to cause all persons in the area affected. by. 


such violation; except those.persons referred — 
to in subsec. (d) of this sec., to be withdrawn - 
from, and to be prohibited from entering, suclt 


area until an authorized. representative of the. 
Secretary determines that such violation” has ~* 
-been abated.” = 
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significant _ and. 
terion. We pointed out also, that 
while no gravity criterion is ‘re- 


quired to be.met, a sec. 104.(c) (2) 
order, to be properly issued, must 


still be based on a violation of a 
mandatory health or safety stand- 

_-ard caused by an operator’s un- 

“warrantable failure to comply. . 

- Inasmuch. as the findings of vio- 

Jation and unwarrantability made 


‘below were not challenged on ap- 


peal, and since we now reject. the 


sole basis for the J udge’s decision to 
vacate, we Tnust reverse. Under the 
circumstances the remand requested © 


by UMWA is unnecessary. 
ORDER 


WHEREFORE, puteaaiit to. ne 
authority delegated to the Board by 


the Secretary of: the: Interior (43 _ 


CFR 4.1(4)), thé decision in the 


above-captioned pr oceeding IS. RE- - 


VERSED, the application: for re- 
view IS DENIED, and the UMWA 
- motion to vacate and remand IS 
DENTED. . | | | 
‘Dav Doan, 
C ae f Administrative J Judge. 
I cONCUR: 
‘Howarp J. Sciminanpera, ¢ JR. 
Administrative Judge. y Bae 
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| ‘hippest bet ‘the Miving Eniforcenient 
and Safety Administration froma de-— 


OF ‘THE DEPARTMENT OF THE INTERIOR 


substantial ae 
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cision n by Administrative Law Judge 


J oseph B. Kennedy (Docket. No. NORT 
74-1007-P) assessing $500 for one 


violation ‘of the Federal Coal Mine 


“Modified. 


An obvious. root: control violation which 
* could: have been discovered ‘and’ abated 
by the operator, and which. results in a. 
roof fall injuring.a miner, warrants. a 
Sizable penalty appropriate to the cir-,_ 


cumstances and commensurate. with the 


deterrent intent of ne Act. 


en 


Piss ‘APPEARANCES: Thomas. VA, Mas- 


colino, Assistant Solicitor, Robert J. 


Araujo, Trial Attorney, for appellant, 
Mining Enforcement and Safety Ad-— 


ministration ; William K. Bodelil, II, 
Esq., for appellee, Island Creek Coal 
Company. - Rane 4 


OPINION BY ADMINISTRA- 
TIVE JUDGE SCHELLEN- 


BERG 


INTERIOR BOARD OF MINE 
_OPERATI ONS APPEALS 


“The subject of this appeal is the 


‘Health and Safety Act of 1969 (30 
USC. §§ 801-960 ast). - 


Federal Coal Mine Health and Safety | 
Act of 1969: Penalties: “Amounts 


~ 


penalty assessment for a violation — 


resulting in withdrawal order No. 
AJDT, issued on Hs une 19, 1973, in | 
‘Island Creek Coal Company’ s (Is-. 
land Creek) Virginia Pocahontas | 
“No. 1 Mine in Oakwood, Buchanan | 
“County, Virg ginia, The order, issued 
‘under sec, £104 (a) | of the ‘Federal 
Coal Mine Health and Safety Act | 


Soy ISLAND. 


(Act) cited the following éondi- 


3 tion:. 


= roof fall accident occurred in the 
No, 8 entry unit No. 6,-on 4 South. This 
order is issued pending an investigation 
to determine the cause and to prevent. a 
similar occurrence. _ . 

Clones hon Blankenship, a, oat bolt- 
er, was injured by the roof fall. Mr. 
Blankenship had just arrived on 
the section where he and another 
miner were to take down a portion 
of the roof. As. Mr. Blankenship 


released: a’ telescoping jack used to- 


erect and maintain line brattice, a 

rock about 714 feet long, 4 feet wide 

and 8 inches thick fell on him and 
_ pinned. him, beneath it. Mr. Blank- 


enship sustained vertebrae frac- 


tures and head lacerations.” He was 
hospitalized | and remained absent 
from work 118 days (Tr. 232). 

An investigation of the roof fall 
was made by Mining Enforcement 
and Safety Administration (ME- 
SA) inspectors Jimmie D. Toney 
-and Dempsey R. Vass. In his termi- 
nation of the withdrawal order, In- 
spector Toney wrote: i 


The investigation revealed that the 
cause of the accident was management’s 
failure to have a required safety post set 
in the 5-feet-7-inch distance between. the 
last safety post and the face. An addi- 
tional safety post was installed in :the 
No. 3 entry where required. The safety. 
engineer explained the — requirements of 
the roof control plan to the entire sec- 
tion crew including the section foreman. 


‘On May 23, 1974, MESA filed a 
peyuon for assessment of civil pen- 
7 80.U.8.G.§ $14(a). (1970). 


2 Hxhibit GX-1, Report, of. ‘Nonfatal. Root 
Fall 4 Accident, ; 


CREEK COAL 
Sune 90,1976 
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a alty charging ‘Island. Crosk, inter 
alia; witha. Fook control: violation ® 
based on ‘the condition: described i mn 
the above order and: termination 


thereof.! MESA suggested that a 
penalty of $10, 000:‘be::assessed for 
the violation (Tr. 250)... - 

AD hearing” was held on Nowe’ | 


1975, in Charleston, West. Virginia, . 


At the conclusion cot the hearing,. | 
the Administrative Law Judge | 
(J udge) rendered an oral decision 
in which he found that a. very seri- 
ous violation of 30 CFR 75.200 had 
occurred, that the degree of the op- — 
erator’s culpability was. slight neg- 


ligence, and that the roof fall 


amounted “almost to an unavoid- 
able accident”. (Tr. 254-5). The 
finding with respect to negligence 


was based on evidence. indicating 


that a roof bolter on the shift imme- — 


diately prior. to. that in. which the 
fall occurred. had failed to set a_ 


ames ag as Hea — the root 


2 The roof control: standard, 80 CIR 75. 200, 
provides in part: | 

“Tach operator shall undertake to carry out’ 
on a continuing ‘basis a program to improve 
the roof control system of. each’ coal. mine and 
the means and measures to accomplish such 
system. The roof and ribs of all active under- 
ground roadways, travelways, and working 
places. shall be supported or otherwise con- 
trolled adequately to protect persons from falls 
of the roof or ribs,’ * * © | 

4We note that. the order and_ termination 
describe a roof fall accident and the investiga- 
tion thereof by representatives of the Secre- 
tary, rather than an. imminent’ danger situa- 


_ tion,: In such circumstances sec. 103(f) of the 
‘Act is the proper vehicle for issuance of an ~ 


order. However, in a- ‘penalty proceeding, the 
validity of the withdrawal order is not in 


- igsué. and the conditions cited in ‘su¢h order, | 


and proved as violations may be considered in 
combination in determining the gravity of the 


‘violations. Zeigler Coal Company, 2 IBMA 216, 
80: I.D.:. 626, 1978-74 OSHD. par. 


_ 16,608 
(1978). 
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control plan. The Judge incorpo- 
rated his oral findings into a writ- 
ten decision dated Nov. 5, 1975, 
wherein he stated: “* * * the con- 
_ Sequences of’ the violation, while 
very serious, resulted from circum- 


~ 


stances of employee negligence not 


reasonably foreseeable or. prevent- 


able by the operator that dimin-— 
ished .the operator’s ree Done yy 


to that of slight negligence.” 


MESA. contends that the record 


amply. demonstrates considerable 
negligence on the part of Island 
. Creek. It requests, therefore, that a 
larger penalty be.assessed to more 
properly reflect Island ‘Creek’s de- 
gree of negligence. 


ISSUE ON APPEAL 


Whether the amount assessed as 
a civil penalty was appropriate un- 
der the circumstances and commen- 


surate with the deterrent intent of 


the Act. 


FINDINGS OF FACT. 


Jimmie Toney, the MESA in- 
spector, who issued the withdrawal 


order after the roof fall occurred | 


on June 19, 1973, testified that the 
safety posts were not, set on 5-foot 
centers as required by the roof con- 
trol plan (Tr. 30, 65, 67-8). He 
opined that proper positioning of 
the posts would have helped to hold 
the rock (Tr. 67) and that the roof 


fell because posts were set on 514- or 
5-foot © 


6-foot centers rather than 
centers as required (Tr. 72, 76). 
8The following colloquy is recorded at Tr. 


“J udge: Kennedy : Well, that post number 
two had it been on a five foot center from 


& 
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The inspector described the roof in 
question as susceptible to sloughing 
because of the blasting that was 
being carried out to take down loose 


S foe (Tr. 81), and stated. that the 
mine had had “a lot of falls” (Tr. 
40). On his inspection, Mr. Toney | 


was accompanied by Mr. Arnold 


‘Vance, the operator’s section fore- 
man. Mr. Vance was not present to 


testify at the hearing. According to 


the inspector, Mr. Vance had made 


an-onshift exarnination of the area 


where the roof fall occurred (Tr. 


34).° The inspector stated that there 


had also been a preshift examina- 


tion. The report of this examination 
(Exhibit RX-1), contains the no- 
tation: “No hazardous condition 


was found.” The inspector felt that 
the operator should have known 
- about the roof control violation by 


virtue of the preshift and onshift 
examinations (Tr. 91). 
Mr. Dempsey R. va! the MESA 


inspector who worked with Mr. 
Toney in investigating the roof fall 
which injured ~Mr. 


Blankenship, 
also testified. He speculated that the | 
accident could have been avoided 
if one more post had been set (Tr. 
111-12) . He described the roof as_ 
fragile, ad and broken due to 


the rib and the face would it have been under 


‘the rock that fell? 


“The Witness: It would nage If it would » 


Hava been five foot from the-face and five foot. 


from the. rib it would have been directly 


‘under it just about.” 
.. ©The following Hesse was ; elicited at Tr. 


Be : 

“QO: Did ‘Mr. Vance ever jake any state- 
ment concerning whether or not the required 
timbers were installed? _ 

“A. (By Mr. Toney ) I heard ii: make a 


--Statement * * *, He thought.'the post -was 
behind the [brattice] and he felt like he was 


partly. to blame for not checking.” 
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shooting down of ee rock (Tr. 


104). He said that the Virginia 


2 ocaTonte No. 1 Mine had had 
“numerous” roof falls and felt that 
in this instance carelessness was at- 
tributable to the preshift and on- 
_ shift examiners who should have 


had another post set (Tr. 116-17). 
Harold Stanley, Director of Safe-_ 


ty for Island Creek, testified that 
the preshift examiner’s duties in- 


clude making visual and sound and 


vibration checks of roof conditions 
(Tr. 144). He characterized . the 


- mine roof as fragile (Tr. 153) and 


stated that the section foreman was 
under a duty to see that the roof con- 
trol plan was being strictly followed 
(Tr. 164). ° 


Emory Wilson, Safety Ramee 


for Island Creek, also. cosihied. He 
admitted the roof control violations 
(Tr. 173, 178-79), saying that the 
posts were improperly set by roof 
_bolters on the previous shift (Tr. 
173-74, 189). This witness too, tes- 
tified that the section foreman was 


under a duty to make a thorough 
inspection and to see that the roof 
control plan was being strictly fol-. 
lowed (Tr. 205).5 neuen at t one 


7In this connection, Mr. Vass gave the fol- _ 


lowing. testimony : 
ye hehe ae, NDT Vance (the Section ferenien 
told me he ‘thought the post. was set on the 
other side of the curtain. And he knew there 
‘should have been another one in that second 
row but he.didn’t see it. But the curtain, he 
figured, maybe obscured his view. * -* #7. (Dy, 
117). 

- 8 Testifying with eeeeeer to Mr. Vance’ 5S on- 
shift inspection, Mr. Wilson said: “He 
[Vance] made a visual inspection of the place 
and made his tests and went on up to the 
curtain but.he didn’t. go behind the -eurtain. 


But he made a good visual inspection and he . 


| thought he was in g00d- shape, he said” (Tr. 
191). 


fall: 


point he Pee the roof fall as an 


“gnavoidable accident” (Tr. 192), 
Mr. Wilson testified that he himsel£ 
was at fault because the spacing of 
safety posts was never measured 


(Tr. 175,178, 183). 


- The injured roof bolter, Clones 
Blankenship, testified that the sec- 
tion foreman told him it was safe to. 
20 to. work 3 in the section where. the 
pecdent occurred (Tr. 212), Mr. 
Blankenship said that he went into 
the section, visually inspected. the © 
roof, sounded it, and got no bad 


aibratione (Tr. 213, 216), but that — 


he relied in. some measure on the 
preshift and.onshift examinations 
(Tr. 222). Mr, Blankenship gave 
the following account of the roof 


_ (Examination of Mr. . Blanken- 


ship f 


A. Well, to tell you the truth, I dane 
notice how wide the: timbers had. been 
set. I didn’t pay. that much attention to 


them. But. I did examine the top. But © 
most of this rock that fell on me was 
‘behind the curtain and when I let that 


jack down, the edge of the rock caught — 
me here on my back and I went under it. 
_ Q. Okay. So it was behind’ the curtain? | 
I don’t under stand. : 
A. Most of the width. of it was behind - 


the curtain and. not visible from— 


Q. Was the [jack] that you were mov- 
ing was it holding the rock up? 

A. Yeah. I believe it was. I believe | 
that’s what kept the rock from coming 
down earlier. Now, that’s my belief Ce 
215). | 


Mr. Blankenship eoresd that the 
roof was fragile (Tr. 230-31) and 


stated that there had been an 1nj ury- 
| causing ; root fall 1n. the Virginia 
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Pocahontas No. 1 Mine 3 a3 ie 
fore he was hurt (Tr. 238-39).° 

All five witnesses testified that 
they were aware of the fact that 
roof falls presented the greatest sin- 
gle hazard to underground coal 
miners. (Tr. 36, 111, 1538, 208, 232). 

' From the bor evidence we make 

the following findings of fact: 


1) ‘A’ roof control violation oc- | 


curred in the above- cited section of 
the Virginia Pocahontas No. 1'Mine 


in that a safety post was not set as 


required by the roof control plan. — 


‘preceding that in which. the roof 


_. fall occurred should have, as 


to set. the. required safety: post. 


4): Preshift and’ onshift examina-. 
tions weré made of the’ section but. 


the absence of the required safety 
post was not, discovered. . i: 


5) It was the reeponaibility of thie 
individuals making the preshift and’ 
onshift examinations to discover. 
and rectify hazardous” conditions. 
and strictly comply with the roof 


control plan.. 


the roof fall occurred was fragile 


~ and. subject to sloughing due to 


blasting activity carried out to re- 
move loose i ock. 


8 re Vas testified that two men-had suf- 
fered fractured backs “in a similar accident 
only two or- three shifts prior * * *” (Tr. 
111). 
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7) The Virginia Pocahontas No. 
-1-Mine has had a number of roof 


falls; a recent, injury-causing fall 


occurred several days or shifts prior — 
to the roof fall that is the subject of 


this appeal. 


- DISCUSSION | 
We balieva that the facts of ths 


case show a very serious violation as 


well as its grave consequences, ancl 


that, the. penalty assessed by the. 
Judge was neither appropriate to 
sc oi rege ets oo _. the, circumstances nor commensu- 
2) A roof fall occurred inthe sec- 
tion and seriously injured a miner. 
* (8) A roof-boltingcrew on a shift. 


rate with the deterrent intent of the 
Act. The crucial evidence j is that a 


roof control violation occurred, that, 
a roof fall resulted, and that a min- 


er might have been spared. a debili- 
tating injury, hospital’ stay and 
lengthy absence from work, if the - 
roof control. plan had been complied 


with. The fragile mine roof and a 
“prior injury- causing roof fall, as 
well as the awareness of all wit-. 
nesses that roof. falls present the 


greatest single hazard to under- 
ground coal miners are all factors 
which. exacerbate the gravity of the 


| violation. While we agree that the 
6) The: roof of the- section Sachs 


record is replete with’ instances of 
negligent conduct and amply dem- 
onstrates operator negligence we 
do not deem it necessary, in light of 
our decision herein, to decide the 


‘degree of negligence for the pur- 


pose of assessing a penalty, Accord- . 
ingly, in light of the gravity of the | 
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violation, and jie aaghe ence of the. 
operator a higher penalty than that 
assessed by the Judge is warranted. 
There being no showing that a 
civil penaieg wall be inappropriate 
to Island Creek’s size or -will ad- 
versely affect its ability to continue 
in, business, we determine that a 
penalty of $2,000 should be assessed 


for the above roof control violation,. 


IN ADDITION to the $500 assessed — 


by the Ji udge and. Se by Island 
| Ce | 


ORDER 


‘WHEREFORE, Ateuene to the 


authority delegated. to the Board 


' by the Secretary of the Interior (43. 


CFR 41(4)), IT IS HEREBY 


ORDERED that the decision 1 in the. 


above-captioned» case IS MOD- 


IFIED. to the extent that a civil - 


penalty in the’ total amount of 


$2,500 is assessed for the violation 
of 30 CFR 75. 900; and that Tsland 
pay the 
additional civil penalty assessed ' 


Creek Coal Company 


($2,000) within 30 days from the 
date of this decision. | | 


Howarp. a ‘Scenuenpura, yt R., 
, Administ ‘ative J Fuge, 


TT CONCUR: 


2 Davip Doane, 


C ‘hief Administrative J udge 


AND RONALD J. ROLFE 
_ dune 30, 1976. 


2, Administrative Procedure: 
‘ings—Grazing © Leases: 
Rules. of Practice: Appeals: Hearings 


a 
- RODNEY ROLFE AND RONALD 


J. ii oe 
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inet from decision of the District 


Office, Bureau of Land Management, | 


Prineville, Oregon, canceling grazing 


leases 3605752 and 86057588 ane 


OR-05-7 6-3 ). 


‘toa, 
ey 


Set aside and remanded: oy 


1. Administrative. Practice Grazing | | 


Leases: Cancellation or. Reduction— 
Notice: Generally --Trespass -Gen- 
erally. He ay a 


When the holder of. a gtazing lease is 
found to. have: violated | regulations and 
the terms of his: lease because his. cattle 


have. trespassed on: Federal land, his lease 


may be canceled when lesser sanctions 
have proved to be of no effect or when | 


_ the nature of the violation demands such 
_ severity. However, a decision canceling 


a lease will be set aside where the Dis- 
trict. ‘Manager relied upon alleged ‘tres- 
passes of which the lessees had no notice 
and' which occurred after a show cause 
notice had issued, and the ease will be 
remanded. for further proceedings, - 


Hear- | | 
- Generally— 


The regulations do not provide for hear- oe 


ings aS a matter of right on trespass vio- © 
lations involving a section 15 grazing 


lessee. For the Board of Land Appeals to 


exercise its discretion under 43.CFR 4.415 
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and order a hearing, the appellant must 


allege facts which, if proved, would en- | 


title him to. the relief sought. 


APPEARANCES: Keith A. Mobley, 


Esq., Phipps, Dunn & Mobley, The 
Dalles, Oregon, for appellants. — 


OPINION BY ADMINISTRA- 


meee JUD OL THOMPSON 


INTERIOR BOARD OF 
LAND APPEALS 


Rodney Rolfe dnd Honald: J. 
Rolfe appeal from the.decision of 


_ the District Manager,..Prineville, 


Oregon, District Office, Bureau of 
Land Management (BLM), dated 
_ Nov. 4, 1975, canceling their graz- 
ing Teueee: 3605752. re 36057583 
(No. OR-05-76- 3). Both leases 
were issued pursuant to sec. 15 of 
the. Taylor Grazing 


lease 3605752 to Rodney and Ronald 


Rolfe, effective Jan. 17, 1975, and. 
lease — 


expiring Mar. 31, 1978; 
86057588 to Rodney J. Rolfe, effec- 


tive June 10, 1975, and expiring. 
Feb. 29, 1976. In ie decision, the 
District. Manager found the appel- 


lants to be j in default for violating 


the terms and conditions of their 


grazing leases by repeatedly allow- 
ing their livestock to be on Federal 


a pee different from that designated 


in their leases. 

The record shows that scacniae 
have been cited for trespass of their 
cattle on Federal land six times: 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 


Act, as 
—- amended, 48 U.S.C. § 315m (1970) : 


(83 L.D. 


once in June 197 1 for 150 cattle - 
once in July 1972 for 6 cattle; twice 


in Sept. 1974 for 10 cattle oaeh time; 


once. in. Nov. 1974 for 21 cattle; | 


once in July 1975 for 19 cattle. After 
notifying appellants of the July 
1975 trespass, BLM issued a notice 
on Aug. 5, 1975, demanding that 
appellants show cause why their 
erazing leases should not be can- 


celed for repeated and willful tres-  — 
pass 


violations. Appellants re-_ 
sponded to the show cause notice by 


stating that the BLM grazing leases 
-were essential to their cattle opera- 


tion, that their cattle trespassed due 
to gates being left open and the poor 
fences in the area, and that they 
would not graze cattle in the “Wa- 
ter Gap area” until they built fences 
necessary to prevent. Ss by 


- their cattle.. 


The District Manager found ap- 


-pellants’ arguments to be inade- 
quate.. He pointed out that the loss 
of the 77 AUMs authorized by ap- 


pellants’ grazing leases would only 


reduce the amount of feed and for- 
-age-needed in appellants’ cattle op- _ 


eration by approximately 4.6 per- 

cent per year. He dismissed the poor 
fences and open gates problem as 
failing to relieve appellants of the’ 
responsibility to prevent trespasses. — 
Finally, the District Manager, while 
agreeing that fencing the Water 


_ Gap area could prevent further tres- 


passing in the vicinity of the July 
1975 violations, stated that this 


“remedy would not relieve the prob- 
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lem in another area where appel- 

lants’ cattle were observed. trespass- 


ing in Sept. and Oct. 1975.7 : 
In their statement of reasons, ap- 
_ pellants deny any willful trespasses. 


They point out that the area in 


which their leases are located 1s 


poorly fenced and. straying live- . 


stock are a constant problem. They 
_ describe the cooperative practice of 
the cattlemen in the area in dealing 


with this problem and submit affi- 
davits to this effect. Finally, they 
argue that other solutions should be. 
explored rather than canceling their | 


leases. | | 
The issue to be decided 1 1S shania 
appellants’ grazing leases should be 


canceled. BLM has several options 


when considering what action to 
take against a grazing lessee whose 
— livestock have trespassed on Federal 

land. Regulation 43 ea 9239.3-1 
| (b) states: 


A lessee who grazes livestock in vio- 
lation of the terms and conditions of his 
_ lease by * * * allowing the livestock to 
be on Federal land in an area * *-* 
different from that designated shall be 


in default and shall be subject to the 


provisions of § 4123.1 of this chapter. In 


1 BLM employees observed 10 of appellants’ 
cattle trespassing on Wederal land on Septem- 


ber 24, 4 on Oct. 2 and 4 on Oct. 23. The Dis-_ 


trict Manager stated in his decision that no 
trespass notices were issued because the ad- 
ministrative jurisdiction over the land at the 


time of the observations was uncertain. He © 


further stated that the land was transferred 
to the National Park Service on Oct. 8 and 


that therefore the first two of these violations. 


were considered in evaluating the case, . 


addition he may be .subject to trespass 
action in accordance with the practices 
and procedures in §§ 9239.8-2(a), 9239,- 
3-2(c). (1), (2), (8), (4), 9289.3-2(d), 


and 9239:3-2(g) of this chapter * * *, 
In his decision, the District Man- 
ager stated that appellants’ grazing 
leases were canceled in accordance 
with 43 CFR 4125.1-1(h), which 


_ sets forth the procedures for apply- 


ing the provisions of 43 CFR 4123. by 
Regulation 43 CFR 4128. 1 states: 


A grazing lease may be suspended: 3 re- 


duced, or revoked, or renewal. thereof 
denied for a clearly established | viola- . 
tion. of the terms or conditions of ‘the © 


grazing lease se, 


The other regulations netberetl to 
in 43 CFR 9239.3-1(b) contain 
three additional actions which BLM 
may take against a lessee whose live- 
stock are found to be trespassing. 
(These also apply to alleged tres- 


_passers who are not lessees. 48 CFR. 


9939.3-1(c)). BLM may assess 
damages at a certain rate for the 


value of the forage consumed by the 


trespassing livestock; the rate is 
doubled if the trespass’ grazing is 
deemed to be “clearly willful, 


grossly negligent, or repeated.” 43 


CFR 9239.3~2(c) (2). Second, BLM 
may impound the trespassing live- 


stock in certain situations. 43 CFR 
9239.38-2(c) (8). Third, any willful 


violation. may be puuished by a fine 
of not more than ‘$500. 43 CFR 
9239.3-2(g). 
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[1] When the holder of a grazing 


 Jease 3 1S. found to have elea reg- 
ulations and the terms of his lease 
- because his cattle have trespassed, on 


Federal land, his lease may be can- 


celed° when lesser sanctions: have 
‘proved to be of no effector when the 
nature of the violation demands 


such severity. ‘See Coronado Devel- 
“opment Corp., 19 IBLA 71 (1975) ; | 
of. Eldon Brinkerhoff, 24 TBLA 324, 


335-87, 88 I.D. 185 (197 6). Cancel- 
lation of a grazing lease may be the 
most effectual method BLM. has to 


prevent: future «grazing. trespasses. 
-by- a lessee“ where trespasses -have 
been” repeated and willful: and 
where there is little or no reason to . 
- believe--that. pee cca anaes ee 


be prevented.: ee eae 
--The record. suge pare that. strs a ying 


cattle have been: an. endemic. _prob-. 
lem in the area:of appellants’ leases 
for some time.? BLM has issued sev- 


eral notices of trespass to appel- 


lants, as described above, and to’ 
| placing them with new cattle. T hey 


other ranchers in the area. How- 


ever, prior to the July 1975 viola-— 


tion, BLM assessed appellants for 


damages only at the standard rate, : 


not at the doubled rate authorized 
by regulation for repeated viola- 
tions. BLM issued the grazing leases 
to appellants in 1975, after appel- 
lants had been cited for several tres- 
pass violations. _ | 


27he record contains a letter from the 


Wheeler County Sheriff to the National Park 
Service stating that Wheeler County has an 


open range law, #.¢€., an individual landowner 
must fence livestock out. The. trespass viola- 
tions all oceurred in Wheeler County and one . 


of the leases is located there. 
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~The record also shows that in 
Aug. 1975, the District Office initi- 
ated ice to control the problem. — 
of straying livestock referred to by — 


appellants in their statement of rea- 


sons. Letters were sent to the ranch- | 


ers In the area requesting their-as-_ 


sistance in this effort. Authority to 
impound trespassing ‘livestock was. 
requested, and recéived,:-from .the. . 
BLM Oregon State Director At the 
same. time, show: cause notices were: 
sent to lessees, including appellants; _ 
whose livestock, had been ee | 
passing. : oe : 

On. ee pecan hae! eae 
mitted affidavits and other informa- 
tion concerning their own and area 
range practices in-.dealing with: — 


_ ‘strays. They have also indicated - 
their willingness -to achieve a rea: 7 


sonable solution ‘to. prevent. their: 
cattle from straying , suggesting cer- 


tain remedies, stich as selling their: 


cattle which now have a tendency 
to stray to certain areas and re- 


make other statements in an attempt 
to mitigate the past trespasses, 

We do not accept some of the ex- 
cuses offered by appellants as miti- 


_- gating factors. Despite local prac- 
tices affecting private lands, unau- 


thorized use of Federal lands by 
cattle, however they come upon the 
constitutes a trespass. Cf. 
Eldon Brinkerhoff, supra. It is the . 
responsibility of a lessee. to prevent 
his livestock from | grazing on land 


different from that designated in 
his lease, and appellants’ reasons do 
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not provide excuse Sei the repeated 


nature of their violations. Cf. State 


Director for Utah v. Chynoweth 


_ Brothers, 17 IBLA 113 (1974); 


«+ John Gribble, 4 IBLA 184 (1971). 
In canceling appellants’ leases, - 
the District Manager specifically 
found insufficient cause shown for ; 
not canceling the lease:and also re- . 
lied upon observations. of ‘cattle in 
trespass after j issuance of the show | 
cause notice.” However, appellants 
_ were not given notice nor an oppor- 


tunity to respond to these trespass 
violations occurring in Sept. and 


they should not be considered. in the 


proceedings under the Aug. 197 5 


show cause notice. 

It is a close question whether ihe 
circumstances warrant having ap- 
pellants’ leases canceled. On the one 
hand, they have repeatedly tres- 
passed over a period of years and 
were aware of some of the conse- 


- quences of such trespasses. On the 
other hand, BLM assessed only 


minimum damages for the prior 
trespasses and issued the grazing 
leases subsequent to the violations. 


However, since the District Man- | 


ager, in deciding to cancel the leases, 


relied upon alleged trespasses of © 


which appellants had no notice and 


which occurred after the Aug. 5, 
1975, show cause notice, the decision 
cannot stand. The Manager should 


have determined what sanctions to 


grazing districts 


employ without aoncide ing the lat- 


er alleged trespasses, or delayed the — 7 
imposition. of penalties until notice — 


and resolution of the later tr es- | 


"passes. Therefore, the decision must 


be set aside and the case remanded - 
to the District Office for further 
proceedings consistent with this 
opinion. | 7 


~ We note that ees 36057583: ex- 


pired Feb. 29, 1976; thus the: ques:. _ 
tion of canéellation of that lease has 
become moot. It-is premature for us 


_..to comment on whether any renewal — 
“application should be granted. 
Oct. 1975 (See n. 1, supra), as re- — 
quired by 48 CFR 4125.1-1(h) and 
9239.3-2(a) and (c). Therefore, 


[2] Appellants have also request- | 
ed that a hearing before an Admin- 
istrative Law Judge be held pursu- 


ant to 43 CFR 4.420 e¢ seg. There 
is no provision in. the regulations 


for hearings as a matter of right © 


Involving section 15 grazing leases, 


as contrasted with provisions re- 

lating to grazing privileges within — 
(see 43 CFR 
4.470). This Board, in its discretion, 
may order fact finding hearings, 43 
CFR 4.415. In view of the conchae | 
sion reached above, there is no rea- 
son for orderi ing a hearing. Further- 
more, we point out that ordinarily to 


warrant our ordering such a hear- 


ing, an appellant must at least al- 
lege facts which, if proved, would 
entitle him to the relief sought. 


_ Coronado Development Corp., su- 


pra; kruth &. Han, 138 TBLA 296, 


304, 80 ID. 698, 700 (1978). “AL 


though appellants “deny any tres- - 
pass or trespasses that are being re- 
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lied upon by the. District Manager 
as justification for lease cancella- 
tion,” they allege no facts disputing 
the prior trespass violations for 
which they paid damages. They also 
admit that livestock grazing in the 
area do stray. Therefore, appellants? 
request would be denied in any 
event. 


Therefore, ‘pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 
the. Interior, 43 CFR 4. 1, the deci- 
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sion appealed from is set aside and | 
the case is remanded for further 
consideration consistent with this 
opinion. es 


Joan B. THompson, | 
A Te trative Jud ade 


We CONCUR: 


Martin Rirvo, 
Adminstratwe Judge. 


Awne Pornpexter Lewis, 
Administrative Judge. — 
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id B. ‘HINDS, ca al: 
25 IBLA 67 "Decided June 1, 19% "6 


Appeal from decision of the Cali- 
fornia State Office, Bureau of Land 
Management, declaring mining claims 
- null and void (CA-3305). 


Affirmed. 


1. Mining Claims: 
ing Claims: Lands. Subject to—School 
- Lands: Generally. 7 


When ’ title to an. entire in-place ‘school 
section has “passed to the state,’ the 
United ‘States no longer has a property 
interest Besar too the land is no longer 


laws. 


2. Millsites: 7 enera 1 1 y—Mining 
Claims: . Withdrawn: -Land—With- 
 drawals and Reservations: Reclama- 
tion Witicrawals” | 


Mining Gains and millsites located 
upon land which ‘has been previously 
withdrawn from entry under the mining 
‘laws by a first-form reclamation with- 
drawal are -void ab initio. Because De- 
_partmental Order No. . 2515 delegated 


authority to revoke such:a withdrawal to _ 
the Bureau of Reclamation with the. con-. 


eurrence of the Bureau of ‘Land. Man- 


agement, the land remains withdrawn — 


from mining locations when the Bureau 
of Land Management does. not concur 
with the recommendation of the Bureau 
of Reclamation to revoke the withdrawal 
and restore the land to entry. 


3. Mining: Claims: ‘Hearings—Mining 
Claims: Lands Subject to—Mining 
Claims: Withdrawn Land—Rules of 
Practice: Appeals: Hearings—Rules 


*Not in Chronological Order. | 


~ Generally—Min- 


of Practices : ‘Hearings —-Witharawals | 
and. Reservations: Generally—With- 
drawals and Resérvations: Reclama- 
tion Withdrawals—Withdrawals and 
Reservations: Revocation and’ Restora- 
non Boia te 


A. meanene 4 for. a. hearing meee: ie 43 


7 CFR 4. 415 for the purpose of taking testi- 


mony on the ‘Bureau ‘of ‘Land Manage- 
ment’s “continued refusal” to restore land 


in Ja -reclamation : withdrawal:.to ‘entry 


will be denied. An appeal from. a-decision 
declaring, saining claims. and: ‘millsites 
null and void ab initio because the lands 
are in the’ withdrawal may not serve as 
the vehicle for: petitioning the’ Secretary 
of the Interior to. revoke the withdrawal. 
Furthermore, even if the withdrawal 
were revoked and. the. lands: opened ta 


entry, this action could. not revive mining 


claims which were void when located 
while the withdrawal was in effect and 
the land closed to as under the’ min- 
ing laws. | 


APPEARANCES: MM. ‘William Tilden, ; 
Esq., Lonergan, J ordan, Gresham, 
Varner & Savage, San . Bernardino, 
California, for appellants. | 
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_ J. P. Hinds, Ruth M. Hinds and 


Clara’ S. Gretschel, ‘individually 


and as Administratrix of theestate 
of F. A. Gretschel, appeal from the. 
decision dated Nov. 13, 1975, of the 
California State Office, Bureau of 
Land Management (BLM),. de- 
claring null and void numerous 
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mining claims and millsites (CA-"” | 
3805)... The-mining claims are vari- 
ously located in Secs. 8, 16,21, 22, oan 
93, 26, 27; 34 and 35, T.3 N., R. 26. 


E,,. 5.B.M., California: The reasons 
given for the decision are that title 


to sec. 16, an in-place school section, 
passed to the State of California. 


prior to the location of claims in 
that section. and that the other sec- 
tions were withdrawn from mineral 
entry for the Colorado River Re- 
-clamation Project: prior to the lo- 
cation of any claim. The lands were 


withdrawn. under the first form. of 
withdrawal as: -provided i in sec. 3. of © 
the Act of J une 17, 1902, 82 Stat. : 
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[1] Sec. 16 is an pane ahool . 


section. Title to this land presump- 
tively passed to the State of Cali- 
fornia upon the. date of survey, 
July 10, 1895. Cf. Navajo Tribe of 
Indians v. State of Utah, 12 IBLA 
—-1,,80 LD. 44] (1978). Where title 
hae passed to a state. under such a 
grant, the United States no longer 
has a property interest in the ian, 
and it is’ not’ subject’ to location 
under the mining laws. Cf: Russ 


Journigan, 16 IBLA 79, 80 (1974). - 


Appellants have not raised any 


question concerning the effective- | 


ness of the grant to thé state. 
Therefore, the decision concerning 
sec. 16. will be deemed. correct. 


2 The mining Sintme and millsites located ny 
appellants and involved in this appeal are 
listed in the appendix p. 278 to. this: decision. 
The statement of reasons purports. to give rea- 
sons for an appeal from a decision dated Feb. 
12, 1989. Otherwise, it refers to the matters 
which are the subject of . this appeal, and we 
consider the reference as a harmless error 
in the absence of some other explanation. 
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[2] Appellants’ contentions go to 


the status of the reclamation with- 


drawal on the other'lands. They as- 


sert that the Bureau of Reclama-- 
tion entered orders of revocation of 


the withdrawal for the lands in 
question in. 1953 and 1954 and that 
BLM improperly failed to concur 
in the revocations. They argue that 
the failure of BLM to concur in'the 


revocations of the withdrawal was 


contrary to law and an abuse of dis- 
cretion: Therefore, they conclude, 
the withdrawal: was unlawful, and 
the land was open to entry, at the 


‘time the mining claims and. mill- 


sites were located in 1954-56 and 


1970-14. (See appendix, p. 278.) We 


find no merit in ‘appellants’ argu- 


- ment and therefore affirm the deci- 


sion of the State Office. - | 

It is an established rule that min. 
ing claims and. millsites: located on - 
land previously withdrawn from 
entry under the mining laws by a 


first- form reclamation withdrawal 
are null and void ab initio. United 


States ve Gueman, 18 IBLA 109, 


116-17, 81° I.D. 685, 688 (1974) ;. 


Russ Journigan, supra at 80: Frank 
Zappia, 10 IBLA 178, 183 (1973) ; 


Ralph Page, 8 IBLA. 435, 437 
(1972).. Here, the withdrawal was 


effective June 4, 1930. The earliest 
mining claim. loce tion was on De: 
cember 11, 1954: Therefor re, unless 
the withdrawal. has. been . revoked 


and the land restor ed to entry, all of . 
the appellants’ mining claims and 


millsites fall within the above rule 
and are null and void ab initio. 
There has: not been an order ef. 


fectively revoking the withdrawal 
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and. restoring the land to entry. The 


fact that the Bureau of Reclama- 
tion suggested revoking the with- 
drawal. in: 1953 and 1954: does not 


change the status of the land. In: 


both revocation orders, the Bureau 


of Reclamation stated that they 


were made pursuant to the author- 
ity delegated by Departmental Or- 
der No. 2515 dated Apr. 7, 1949, In 
Departmental Order No. 2515, the 
Secretary of the Interior delegated 
the authority to revoke reclamation 
withdrawals to the Bureau of Rec- 
lamation. “with the concurrence of 


the Bureau of Land Management. me 


BLM has never concurred in the 
revocations of the withdrawal. ‘The 
withdrawal here has not been effec- 


tively revoked, and the ‘land. re-. 


stored to entry, during the more 
than 20-year period since appel- 
lants allege that the Bureau of Rec- 


lamation “saw no further justifica- 
tion for continued withdrawal. of 
the land-from public entry.” The 
withdrawal was in effect when the 


earliest. mining claim was located 
and when all subsequent mining: 
claims and millsites were: located, 
thus precluding such location re+ 


gardless. whether the Department 


was considering the revocation of 
the withdrawal. H'vereti #'.. Wilder, 
15 IBLA 336, 342 (1974), czting 
Donald F,. Miller, 2 IBLA 309, 314 
(1971), rev'd on other grounds, 


Miller v. United States, Civ. No. C= - 


70-2328 (N.D. Cal., July 6 5, 1973) 
cf. Ralph J. Mellin, IBLA 193 
(1972). 


[3] Appellants cel a. hear ing - 
pursuant to 43 CVT 4.415 fen ile 
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BIM?’s 
store the land to entry. This re- 


877 


purpose of taking testimony on 
“continued refusal” to re- 


quest is denied. Hathern Lewis. 
Stacy, 23 IBLA 166, 168 (1975). 
If appellants wish to petition the. 
Secretary of the Interior to have 
the withdrawal ‘revoked and the 
land restored to entry they are at 
liberty to do so. This appeal, how- | 


‘ever, may not serve as the vehicle 


for making such a petition. Cf. 
James Donoghue, 24 IBLA 216, 
215 (1976). Furthermore, even if 
such a petition were granted and 


the lands opened to entry under the 


mining laws, such action could not 
revive appellants mining claims 


“which were void when located 


while the > withdrawal was. in 
effect and the land was closed te 
entry under the. mining laws. 
United States v. Guzman, supra at 
117, 81 LD. at 688; Everett BE. Wil- 
der, supra at 842; citing Donald E. 
Miller, supra at 314; Frank Zap- 
pia, supra at 183; "Ralph Page, 
supra at 437; David Ww. ee ae | 
74 LD. 141, 145 (1967). 
Therefore, pursuant to the au 
thority delegated to the Board.-of 
Land Appeals by the: Secretary of 
the Interior, 48 CFR 4.1, the de- 


cision appealed from is affirmed. _ 


Joan B. Txompson, 
Administrative Fuge. 


WE CONCUR: ao . 
Martin Rrtvo, 
Administrative df lg - 


Bick W. Srusewe, 


Administrative Judge. 
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‘Name of Claim 7 _ 


| ‘Teeated by J.P. Hin da: . ; 


Gold Crown No. 1 
oo through 
' Gold Crown. N o. 
~ Hope Mine No. ff 
a. ‘through _ 
” Hope Mine No. 8. 
| Located by” Je P: Hinds and. 
Ruth. M. Hinds: 
_ Blue Heaven No. 1 
“through be 


Blue Heaven No. 30_ a Re - a 
"afm 


i Blue Heaven No. 31 : 
through 

‘ Blué Heaven No. 35. 
‘Blue Heaven Millsite” 


; Blue Heaven Ext. No. 1 


through | 


‘Blue Heaven Ext. No. 10 rey os 
BAT TL 


“Blue Heaven Ext. No. 11 
~ Blue Heaven Ext. No. 12 


: Blue Heaven Ext. No. 14_ 


through | 
Blue Heaven Ext. ‘No. 17 
. Bonus No. 1. oo t 
- Bonus No. 3 
“through 
Bonus No.1b 
Klondike No. 25— 
Klondike No. 26 - 
Klondike No. 27 
- Klondike No. 31 
~ ‘Klondike No. 32. 
~ Klondike No. 34. - 
~ through © 
Klondike No. 38 


‘Black Metal Millsite: | 


Date oe 


be s Decnton 


em 


ce 


4 (9/71 


i . 5 


7 ; aa [71 


ce 


ce 


“6 1L/72 


2/26/71 - 


ce) ze 


an 


Tt re 


9/10/71 
pas (t es 


a4 


6/1/73 
66 5% 


a4 


(62173 
ee 


mo 


ct 


dieu as 


ae 5 


Yn 


ahem 


egg? om 


ngee 


“6/10/72 ~ 
5 [27 [71 — 


ma 


ep 


11/19/71. — 
; 1 
ees oe 
3/15/73 © 
aa nee 


ee a 


-$/15/73 ° 


ft 


¢é 


“1/25/71 


5/5/71” 


7/10/72 
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eek of: 
| Recording _ Book. ae 


Mining. 


490 


a) ee 


491 
agi 


491 


5 493 ie 


4938 
ee 
8247 


8247 


8247 


490 
through 

490000 
490 


“490 
es through 
“490° | 
490 
y ~ through 
490° 
495 
491 


8247 
8247 
8247 


7973> 
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meas | 


Hage | 


4 


10 
ee! 
through 
18 


“181 
210 
— 948 


947 


815 
oer 
819 
693. 
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APPENDIX 
List of Claims 


'-' Date of 
-. Location Recording’ Book |= 


; “Name of Claim. 


Located by Ruth M. Hinds and 

F. A. Gretschel: 7 
Peacock Copper No. 1 

- through a 

- Peacock Copper No. 6 

: Peacock Copper No. 9 

through 

- Peacock Copper No. 16 . 

- Peacock Copper No. 18 
. through ._ : 
Peacock Copper No. 21 

Tovated by J. P. Hinds, Ruth 


M. Hinds and Clara 2 ae 


schel: 
Peacock Copper No. 22° 
Peacock Copper No. .23 
Peacock Copper No. 24 


Located by Clara S. Grotschal’. 


and F. A. Gratschel: 
- Peacock No. 1 
| through 
. Peacock No. 14 
Peacock Millsite 
-Lortie No. 1 Amended . 
Lortie No. 6 Amended 
— Lortie No. 7 Amended 
Lortie No. 8 Amended 
Ajax No. 1 Amended 
through | = 
Ajax No. 6 Amended 
— Gold Crown Amended. oo, 
Hope Mine Amended 
Poor Daisy Amended — 
| Ajax No.7 > 
through 


4/e7/71 


40. 


1/28/71 


8/7/74 


fs 


5/9/70 


“¢¢ 


4/8/72 — 
— 6/28/70 


5/30/70 


“€¢ St PS 2 


Date of 


2/2/71. . 


5 /20 /74 _ 


ié 


5/15/70 


yee 


6/9/70 


5/8/72 : 
—-6/38/70- 


~ Mining 


485 


Records 7 
Page 


490... 56 
through 
490 23> 61 
490. ~—- «64 
eo tae through 
4902 Ti 
490  ~=— 78 
through — 
490 ~=76 
8484 = 1110 
(843400 ALL 
8434 - 1112: 
ce 896 
- through 3 
495. 409 
495 124 
485° 677 
485 «678 
«485 679 
485 680 
485. «681 
: or 
485 ~~ 686 
485 —-. 687 
485 688 
485 689 
/ 485 769 
© through | 


ous 1 
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‘APPENDIX ~ 
List of Claims | 


ZWANG | 


“UNITED STATES vy. DARRELL 

: ZWANG 

26 IBLA 41__ 
| Decided 1 July 9, 1976 


"peal from. recommended decision 
of Administrative Law Judge Graydon 
‘Holt dismissing charges of contest 


complaints that contestees violated | 


‘the acreage limitation in the Desert 
Land Act; joint appeal from decision 


ee = ‘Date of Date of Mining sears 
a “Name of Claim | Location Recording — * Bool: >, Page | 
tome by Clara 5. Grélschel 
and F. A. Gretschel—Continued ee oe a 
_ Ajax No. 13 ee. 8/4/70 ° 486 — 325 
Ajax No. 14 meer RRS ae ABB 28 9G 
-Lortie No. 9 — 6/3/70 6/9/70 ~485°> 775 
through - an er through 
Lortie No. 15 ene a 485 . 78) 
Located by Fred A. Gretschel: _ a ye 
Louise 12/11/54 12/15/54 350 130 
-- Poor Daisy (6/29/55 6/30/55 . 369 139 
~ Hope Mine | . = 369° 141 
The Lortie No. 1 i ‘ ~ 869 143 
‘The Lortie No. 2 . = 369 «145 
The Lortie No. 3 See “Bebe 369 137 
Lortie No. 6 4/22/56 4/23/56 386 338 
Lortie No. 7_ oes - 386 334 
Lortie No. 8 . = se 386 336 
Ajax No. 1 12/11/54 12/15/54  . 350 124 
Ajax No. 2 ee a ae 350. —s«126 
Ajax No. 3 . Oi BRR 350 128 
. Ajax No. 4 11/16/55 11/21/55 ~~ 380 186 
~ Ajax No. 5 «380 187 
- Ajax No. 6 : i 380 188 
UNITED STATES v. ELODYMAE of the Administrative Law Judge 


granting contestees 160 acres of the 
240 acres disputed in each entry. 
Recommended decision rejected; en- 
tries as contested canceled ; joint ap- 
peal dismissed. : 


di Adininistrative Procedure: Adjudi- 
cation—Contests and Protests: Gen-_ 
erally—Desert Land Entry: Gen- 


erally—Res Judicata—Rules of Prac- — 


tice; Government Contests 


A federal district court jury verdict § in a 


‘suit to cancel desert land patente, that. 


ment 


woy 
-  e. UNITED 


-ontte sires vo ELopyMan zwana 
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the entrymen and their purchaser under 
an Ulegal executory. contract did not 


commit fraud against the United States, — 


‘does not collaterally estop this Depart- 
from adjudicating. a - contest 
2rounded on the illegal . executory con- 
tract against. the purchaser’ S$ own entry, 
because the. legal standard applicable in 
the subsequent: contest is different than 
that in the frand action—a desert land 
entry cai be gubject to cancellation. for 
acts that do not constitute fraud.- 


2. Desert Lard Entry: “Generally 
Words and Phrases © : 


“Hold by assignment | or ee - The if 


purchaser of desert land ander an illegal 
7 executory contract to” convey the land 
subsequent to patent “holds” that land 
within the meaning of the acresge limita~ 
tion of section 7 of the Desert. Land Act, 
as amended, 43 U. S. C. § 329 {1970). 


&o. Community Property—Desert Land | 


Entry: Generally © 


Rights. under an seeeitony contract ‘to 
acquire proper ty entered inte by the hus- 
band alone are presumed to be community 
property under California law, and a con- 
Veyance. as. community pr operty to hus- 
band and wife in settlement. of litigation 
regarding the contract corroborates’ the 
presumption ; both spouses stand on: equal 
footing with respect to charges, based on 
the executory. contract, of violating the 
acreage Hmitations in section T. of the 
Desert Land Act, 43 U. S.C. 8 829 (1970). 


4, ‘Desert Land Entry: Cancellation— 


tests - 


In the case of a desert land entry: cou- 


tion on holding desert land because he is 
the “purchaser” are subject to caneella- 
tries under an iHWegal. executory contract 
to convey after patent, all entries held by 
the “purchaser” are subject to cancella- 
tion, and the Department may proceed by 


way of contest against the “nurchaser’ ig”? 


own entry, which was not a Subject, of 


the: illegal contract. 


5, Desert Land Entry: Cancellation— 
Desert Land Entry: ‘Final Proof — 


bits The doctrine. of. voluntary rescission— 
“which allows an entryman, who was,. al- 


thoug eh in god faith, party toa contract 
that violated the desert land law, to Bro- 
ceed to the merits of his. proof upon re- . 
pudiation of the contract—will not be: ap- . 
plied when: (1) repudiation of the ‘con- 


tract was not truly voluntary ; : (2). the 


rescission occurred long after the entries’ — 
lives expired ; (3) the ‘ilegal contract 
involved a complex: of four entries; and 
{4) no other mitigating circumstances are 


: present. 


APPEARANCES: Milton W | Nathan: 
son, Esq., Field Solicitor, ‘Riveiside, 
California, for contestant-appellant; 
Ted R. Frame, Esq., of Frame & 
Courtney, Coalinga, California, for 


| eontestees-respondents. a 


OPINION BY ADMINISTRA. 
TIVE JUDGE FISHMAN | 


NTERI OR. B OARD OF LAND | 
| APPEAES ° | 


On. Tox an. 6, 1955, the ae eee 
and assignors to: Elodymae and Dar- 


_rell Zwang entered Jand 3 in sec 19, 
Rules of Practice: Government Con- 


T. 4S.,R.16 E. ,5-B.M., California, 
under the prey ict: of the Desert 


Land Act, as amended, 43 USC. 


 . testee who violates the 320-acre limita- . 


$321 et foe ee ‘ The entries 


a ‘1 Blodymae Cwang’ s en eee aeats 


embraced lots 1 and 2 of the SW%, and the 
SEY, sec. 19, T. 4 8., BR. 16 £., S.B.M., Cali- 


fornia, containing 320. acres. “Darrell. Zwane’s - 


entry R(LA)- _096388 embraced lots 1 and 2 of 
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were suspended, and then extended, 


DE CISIONS OF | THE 


and the Zwangs filed final proof. 


May 17,1961. After an initial re- 


mand to the land office by the Bu-. 
reau of Land Management’s Divi- 


sion of Appeals, the Bureau held 
that the Zwangs’ proof demon- 
strated a well with the capacity to 
irrigate only 80 of the 820 acres in 
each entry. On the Awangs’ appeal, 
the Assistant. Solicitor for Land 
Appeals set aside the Bureau’s de- 
elsion: andi remanded the case. He 
held that the Zwangs’ assertions 


that their wells could adequately. | 
irri gate more than 160 acres created 


an issue of fact that required notice 


and. a hearing under the Depart- 
ment’s contest procedures. Elody-’ | 


mae Zwang, A~80201 (Feb. 3,.1965). 
The Bureau filed contest com- 





the NW, and the NEY, see. 19 of the same 
township. 

The Los Angeles Land Office soprored the 
assignment of R(LA)—096388 from Pat H. 
Baker to Darrell Zwang, and the assignment 
of R(LA)-096387 from Willard E. Baker to 
Blodymae TW EDS by. decisions. dated Dee. 22, 
1958. 

2 The “‘Zwangs had in the menntiwe de- 
manded -issuance of patents ° for the entries 
under sec. 7 of the Act of March 8, 1891, as 
amended, 43 U. S.C. § 1165. (1970), which pro- 
vides, ‘‘* * * after the lapse of two years from 
the date of the issuance of the. receipt: [on 
final proof] * * *, and when there shall be 
no pending contest or protest against. the 
validity of such entry, the entryman. shall be 


entitled to a patent conveying the land by .- 


him entered * * *.’ The Bureau had rejected 
the demand by letter Mar. 5, 1965, on. the 
ground. that the original land: office decision 
rejecting the final proof within. 2 years of the 
issuance of receipt, and the subsequent ap- 
peals on. the- rejection, had tolled the running 
of the 2-year period. 

The Zwangs’ suit for a writ of mandamus 
compelling: issuance of: patents for :the full 
acreage - in each entry was dismissed, and 
that dismissal affirmed in Swang v ve Udall, StL 
B.20! 634 Je ae ae 1967). ee 


DEPARTMENT OF THE ANTERIOR 
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“240 acres of each sabe id, not in- 
cluding the 80 acres in each entry 
approved in the Bureau’s earlier 


decision. ‘The complaints charged: 
“ay The water supply developed for the 


entry “is insufficient for the irrigation of 


all the irrigable land embraced therein. 
- pb) An irrigation system adequate to 
irrigate all of the irrigable land embraced 


in the entry has not been constructed. 


| In late 1969, after. the contests 
had been set for hearing, the Acting 
Regional Solicitor moved that the - 
Departmental. Hearing Examiner * 
stay the hearing until the Depart- 
ment completed an investigation 
into. the possibility that the Zwangs 


had, by virtue of contracts snlcred 


into in 1961, violated the provisions © 
of the D Desert Land Act limiting to 
320 acres the amount of land any 
one person could hold under the 
Act. 48 U.S.C. § 329 (1970). 

‘The Hearing Examiner, citing 
the Department’s authority to ini- 
tiate contest at any time prior to 
patent, denied the postponement. 
motion and offered to hold the rec- 
ord open for a reasonable time te 


- allow amendment, of the complaints. 


After a 3-day hearing, the Hearing 


Examiner issued a decision on 


Jan. 7, 1971, dismissing the contests 
in part and rejecting the patent ap- 
plications i in part. He rejected the 
applications for the E14 E14 of the 


section, holding that the NEY, 


NEY of the sec, could not be ir- 
rigated with the existing ditch sys- 
ee and that “while it, — be 


‘ .'The title. “Bearing Wxaminer’? has: since 
been changed to “Administrative Law. Judge” 
by order of the Civil Service Commission. BT 
FR 16787 (Aug. 19, 2) 


ce Miiensica STATES v,’ ELODYMAE ZWANG 
: UNITED STATES. V. DARRELL ZWANG 2, 


duly 9, (1976 | 


theoretically. possible. to. use, [the 
SEY, NEY. and.the Ei SEY], 
‘they: will -not,-be irrigated and uti- 
‘lized in’a farming’ ope - Dee. 
I, at 8. | 


~The Hearing Examiner dismissed | 


the complaints against. Lot 1 of the 


NW% and Lot 1 of the: swy, of 
the section based ‘on contestant’s’ 


agricultural expert’s crop plan. Dec. 
I, at 5 n.1. He then. adopted the 


irrigation ditch water loss figures of 


contestees’ witnesses, - recomputed 
the irrigable acreage on that basis, 
and dismissed the . complaints 


_ against the W14 E14 of the sec. 
Dee. ‘I, at 6. Both pas. ae 


the ene 

Subsequent to ‘the: heating ne 
United States moved to amend con- 
test - complaint: - 


third charge: that by entering into 
an agreement with Joseph and Ber- 


nadine. Lyttle in-1961 to purchase 


their desert land-entries after pat- 
ent, Darrell Zwang violated ‘sec. 7 
of the Desert Land Act, as amended, 
43 U.S.C. § 329 (1970), by holding 
more than 320 acres of desert: land 
within the meaning of the Act. The 


Hearing Examiner deferred ruling — 


on the issue at the parties’ request 
pending the outcome of feed v. 
Morton, 480 F.2d 634 (9th: Cir.), 
cert. denied, 414 U.S. 1064 (1978). 

By. order. of June 28, 1978, this 
Board remanded ° both «cases for 
hearing on the issue-of whether the 
contestees had violated. sec, 829 


under the standards set out in Reed 


-y. Morton, supra. Contestant then 


| plaints, - 
Zwangs, specifically charged that 


“R(LA)—096388 - 
against Darrell Zwang to adda 


moved: to eeeual ‘the coritiest com- 


‘plaint i in R (LA)—096387 to charge 
Elodyimae Zwang with the same vio- 


lation of sec. 329. The amended ¢ corn- 
directed against. both 


contestees came to: hold more than 
320 acres of desert land by the settle- 
ment in Lyttle v. Zwang, Civil No. 


94079 (Riverside County Superior | 
Court), in which Mrs. Lyttle con- 
‘veyed land to the Zwangs by grant~ 


deed as community DrOPery, and by 

“other activities.” 
Contestant’s motion to atnerid’ the 

complaints was granted over. con- 


testees’ objection that the motion 
was untimely, and a hearing was 


held: In his decision, the Adminis- 


trative Law Judge ruled that no- 


violation of the statute occurred and 


dismissed this, article of the com- 
plaints. Contestant has Eppete 


this ruling. - 
We treat this issue ‘first, ‘as its 
resolution could moot the issues on — 


‘the joint appeal - of the original 
hearing decision. ‘Sec. 7:of the Act 


of March 3, 1877, as amended, 43 
U:8.C. g 329. oe provides in 
relevant part, “no person * * * 
shall held by assignment: or other- 


wise prior to the issue of patent, 

more: than «three: hundred and 

twenty ‘acres of sua arid or r dessert 
: Jands *° uke 


The A dmmindattative. Law I nds 


made the following findings of fact: | 
on this issue. In-1961 Darrell Awang 
contracted to buy the 640: acres‘em- 
braced i in the: adjoining desert: land 


entries of J oseph and Bernadine 
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Lyttle after patents fad to the © 
Lyttles (Ex. 19, Attachment A). 
Zwang spent about $85,000 perfect- 
ing the ‘Lyttles’ entries. After 
patents issued, Mrs. Lyttle (Mr. 
Lyttle having died) resisted a re- 
quest to convey the land by filing a 
quiet. title action against Darrell 
-Zwang. The Galtomin Court of 
Appeals had held such a‘ contract 
unenforceable in Griffis v.. Squire, 
267 Cal. App. 2d 461, 73 Cal. Rptr. 
154 (1968), but granted the im- 
. prover-purchaser a lien on the 
-property for the amount expended 
on permanent improvements, taxes 
and insurance. Dec. II, at 1-2. ~- 
. The Lyttle-Zwang quiet title case 
was settled and the debt and lien 
-were satisfied by Mrs. Lyttle’s con- 
veyance of half of the patented 
acreage to the Zwangs on Dec. 16, 
1969. (Ex. 24). Knowledge of these 
facts led the United States to sue 
to cancel the Lyttles’ patents (Ex. 
X-9). A Federal District Court 
jury held that no fraud was com- 
mitted and that the patents should 
~ not be canceled. United. States v. 
Lyttle, et al., Civil No. 70-1522-F 
i D. Cal. Tee 14, 1972). | 
After making the above findings, 
the Administrative Law J udg ge held 
‘ Dec. IT, at 2) = 


The question now: ‘before this admin- 
istrative body is in effect whether there 
-was fraud by thé Zwangs: in. acquiring 
320 acres of the former Lyttle entries 
and whether this was a violation of the 
restrictive provisions of the Desert Land 
Act, 43 U.S.C. 329. At the time of the 
‘quiet title suit the Zwangs had a cause 
of action against Mrs. Lyttle for the time 


DECISIONS. OF THE 


and money they had expended for the 


benefit of the Lyttle entries. After the 


DEPARTMENT. 


OF THE. INTERIOR [83 LD. 
" entries “were . patented this cause was 
settled by the conveyance of a portion of 
the land which was no longer under the 


| jurisdiction of the Department of the In- 
terior: In ‘these circumstances I concludé 


that this transaction did not violate the 


provision of the Desert Land’ ‘Act quoted 


above. | 

[1] In its exceptions to the rec: 
ommended decision, contestant ar- 
gues that the. Administrative Law 
J udge incorrectly applied Griffis v. 


Squire, supra, and California state 


law to determine the federal law i 1S- 


‘sue of the Zwangs’ eligibility under 


the desert land Jaw. Contestant ar- 


gues that the 1961 agreement. be- 
tween Mr. Zwang and the Lyttles 
mandates that this federal law issue . 
‘be resolved. adversely to contestees. 


Contestant asserts that the. 1961 


agreement was not entered into in 


good faith, and that from at least 


1961 to 1967 when the Lyttles’ en- 


tries. were patented, Darrell Zwang 
held more than 320 acres of desert 


‘land. Elodymae Zwang; a party to 
the settlement conveying part of 
the Liyttles”: patented land, 


“has 
benefited from the illegal actions of 


her husband and such fraud should 
be imputed to the validity of her 
entry,’ contestant concludes. In its 
reply brief, contestant charges that 
Mrs. Zwang ‘violated the helding 
_ limitation, 


based on California 
community property law. “ 
Contestees argue in response: (a) 


that the United States is estopped 
by the judgment and verdict of the 
District Court from relitigating any _ 
of the i issues decided there, includ: 

ing whether contestees held more _ 


than 320 acres: within the meaning 


20): «= UNITED: STATES U; ELODYMAE-ZWANG.- 
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‘UNITED STATES: VU, - ‘DARRELL ZWANG 
| July 9; 1976. 


of sec. 329 (Reh. Ex. X-12, Part 
VI.-C.); (b): Mr. Zwang’s contract 
with the Lyttles was never con- 


cealed, nor was it. consummated ; | 


and (c) Mrs. Zwang had no role in 
the agreement with the Lyttles un- 


til the settlement subsequent to pat- 
ent. Contestees raised the estoppel. 


issue at the hearing (Tr. 350-51), 


but the Administrative Law Judge 


apparently found 1 unnecessary to 
rule on the question because of his 
| resolution of the case. 3 


Contestant. in its reply ‘argues 


that collateral estoppel does not ap- 


_ ply to the “holding” issue, as: (1) 


that issue. was not necesarily de- 
cided, and should not be assumed to 
have been decided, by the general 


- verdict returned by the District 


Court: jury; and (2) collateral es- 


toppel does not apply to the Secre-. 
tary’s authority to initiate proceed- 


ings in relation to the patenting of 


public lands, citing United States y. 


U.S. Borax Co. , 58 LD. 426 ey . 
(Reply Brief at 5-6).° : 


The Borax case deals ane wn 


the effect of a prior administrative 
determination. As was held in 
United States. v.. Wilkamson, 75 


ID. .888, 342 (1968), “prior to 


[passing of legal title], findings of 
fact and decisions by the Secretary 


or his subordinates are sudject: ‘to. 


4In Borag the Department rejected the con- 


testee’s claim of res. judicata, #.¢., a -bar to | 
the entire. subsequent proceeding. - Here the 


. subsequent proceeding is a different “cause of 
action” .upon a. different: charge, $0" ‘only - an 
issue of. collateral estoppel is. raised. See 


United States v. International . aiid Co.3 ‘3. 


345 U.S. 502, 505 (1953). 


reewamination 


and revision in. 
proper cases, * * *” (Italics added). 


We reject. contestant’s. argument. 


that a Federal District Court judg- 
ment to which the Department i 1S 2 
party will not collaterally. estop the 
Department on the issues decided. 
See, ¢.g., United States v. M cClarty, 
17 IBLA 20, 43, 81 LD. 418, 482, 
(1974). 

Collateral estoppel applies, how- 
ever, only to issues which were 


_ necessarily decided by the. judg- 


ment and verdict i in the first action. 
Kauffman v. Moss, 420 F.2d 1270, 


1974 (3d Cir.), cert. denied, 400 


U.S. 846 (1970) ; Happy Elevator 
No. 2 v. Osage Const. Co., 209 F.2d 


459 (10th Cir. 1954); Burchett v. 


Bower, 355 F. Supp. 1278 (D. Ariz. 
1973). 50. C:I.S. Judgments § 719 
(1947). United States v. Fleming, 
20 IBLA 83, 98 (1975). This limita- 


tion. on collateral estoppel is im- 


portant when considering the effect 
of a general jury verdict. Herman 
v. United States, 289 F. 2d 362, 368 
(5th. Cir. 1961). 

Jn the U.S. District. Court litiga- 


: tion to cancel the Lyttle ‘patents, © 


the complaint. (Ex. X-9) was 
grounded i in fraud. Consistent with 


the complaint: and the’ ‘pretrial 


order (Ex. X-12), the judgment. of 


the jury was “that fraud was ‘not 
‘committed — 


i against the United 
States and that’ the patents issued 


‘to. [the- Lyttles] | should not be 


canceled” (Ex. X-13). We regard 
the verdict as conclusive: on the 
question of. whether Darrell | Zwang, : 
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‘committed fraud; thes issue WAaS:exX> |: 


plicitly, and necessarily decided.® 
The jury’s verdict, does not mean, 
contrary to. contestees’ argument, 
that each and every issue ‘posited in 


the pretrial order has been finally. 


decided. See RESTATEMENT 
OF | JUDGMENTS | § 68(1)—(0) 
(1963). Specifically, it was not es- 


sential for the jury ‘to determine 


- that Darrell Zwang did not hold 
more than 820 acres of desert land 
(Ex. X-12, Part VI. C.), in order 
to conclude that no fraud ‘was com- 
initted against the United States. 
Collateral estoppel does not, fore- 
close an action on the. same trans- 
action or ‘set of facts when the sub- 
sequent. action requires the applica- 


tion of a different legal standard. 


Peterson, v. Clarks Leasing Corp. 

451 BR 2d 1291 (9th Cir, 1971). The 
issue now before the Board requires 
the application of a different,: less 
stringent — ‘Stnsinrdy ; even 





6 We. note cane at the time: of; the District 


Court jury verdict, Dec. 14; 1972, the Ninth 


Circuit Court of Appeals had not issued Reed Vv, 
Morton, supra, which reversed.a District Court 
opinion, and held the desert. land entries at 
issue for cancellation’ because of a development- 


conveyance contract covering the. entries that: 


-the Circuit | Court found to be fraudulent 


-against the United’States; The‘ District Court 


Opinions reversed in Reed. (United States v.. 


Hood Corp., Civil: No. 1-67-97, and Reed v. 


HMickél, Civil-No. 1-65~86 (D. Idaho, ‘July 10, 
1970)), defined the: scope of fraud in -the 
acquisition of desert land at the time of the 


District Court action’ in’ this case. We: would: 


be disinclined to apply collateral estoppel to a 


verdict relying : on subsequently invalidated 
precedent. See Griffin v.. State: Board.of Hduca- 
tion, 296 F. Supp. 4178, 1182 (H.D. Va, 1969). 


This record, however, including the pretrial 
conference | order. .(Hx. ..X-12);. contains no 


dAndication that the District Court opinion in 
United. States -v.; Hood Corp:,. supra, and: 
Reed v.. Hickel, supra, was in faet tee. on aa 


Lnited States vy; Lyttle, et al, spt: 
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iin faudss is not committed, a 
desert land patent applicant must 


“proceed. by: ‘Means’ sanctioned ' by. 
the desert land law.” United States 


-y. Law, 18 IBLA 249, 271, 81 ID: 
794, 805 (1974). ‘Actions which do 


not constitute fraud may require re- 
jection. of the purchase application 
and cancellation of the entry. The 


District Court jury may well ‘have 


thought that Zwang violated the 


holding limitation, but found the 
requisite proof of fraudulent intent 


lacking. 
[2] One such provision os the 


desert land law that the entryman 
may not violate, whether in good or 


bad faith, is thé prohibition Panes 
329, that “no person * * * shall hold 
by esi envnont or otherwise | prior to 
the issue of patent, more than three 
hundred and twenty acres of such 
arid or desert lands *:* *.” (Italics 


added.) The Administrative Law 


Judge was correct in saying that the 
Liyttle- -Zwang litigation was settled 
“py the conveyance of a portion of 
the land which was no longer under 
the jurisdiction of the Department 
of the Interior” (Dec. II, at 2). We 
agree with his: implication’ that the 
acquisition of private land, which’ 
was or was not: patented under the 
desert: land law, cannot per se dis- 
qualify a desert land entryman, by 
its: addition: to. his: entry: acreage, 
tinder the 320-acre rule. This does 
not, contrary to the Administrative 


Law. J udge’s, ‘conclusion, -end - the 
analysis. “To this extent contestant 


is correct in. its assertion (Excep- | 
tions at 3) that the Administrative 
Law J udge ‘incorrectly. used. ‘Griffis: 
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| UNITED STATES v. DARRELL ZWANG 
es - a: 1976 2 a 


v. 8 quire, supre bs, te conclude oe no 
violation of. the acreage limitation 
occurred.. The issue. is, did the 
Zwangs, by virtue of the contract to 
develop and receive conveyance of 
the Lyttle entries, hold “by. assign- 
ment, or otherwise” more than 320 
acres during the life of the Lyttle 
entries. 

We hold that Darrell Ce did 


so hold more than 820 acres. of. 


desert land during the period both 
| his and the Lyttles’ entries were 


running. Under. the terms of. the 


contract. to develop and receive con- 
veyance (Ex. 19; Attachment A), 


Zwang promised to pay $25,600 in 


addition to the costs of improve- 


ment of the land in the two Lyitle 


entries, in exchange for the Lyttles’ 
conveyance of the two. -parcels to 
him, conditional only on the Lyttles’ 


acquiring patents after Zwang im- | 
proved the land. Zwang had all the 
but that does not mean that they 


rights and duties of an entryman 
aden the contract, and we hold that 
he “held” those entries “by. assign- 
ment or otherwise” within the mean- 
ing of. the proscription in, sec. 829. 
United States v. Shearman, 73-1.D. 
386, 427-28 (1966), sustained sub 
nom. Reed v. Morton, supra. 43 CFR 
2521.3(c) (2) (1975), formerly 43 
CFR 232.17 (b) (1964); Herbert C. 
Oakley, 34 L.D. 383 (1906). ‘From 
the time the agreement with the 
Lyttles was signed in 1961 until the 
Lyttles’ entries. were patented in 
1967, Mr. Zwang held an interest in 
~ more than 320° acres of desert land 
by virtue of his own entry and the 
contract -with the Littles. . 


of the husband. Cal. 
-§ 5110" (1970). ‘This. statutory pre- 
‘sumption could be rebutted by & 


,%. 


Ts] ‘The ainended ‘contest com- | 
plaint. in R(LA)-096387 similarly 
charged Elodymae Zwang with a 
violation of the 320-acre limitation 
by virtue. of the same set of facts, 

namely the agreement and the set- 
tlement of. the litigation. with the 
Lyttles. In the order remanding the 
cases for the second hearing, . we 
noted that Klodymae Zwang may 
have violated sec. 829 if her hus- 
band did, since California,is a com. — 
munity property state. Contestant 
argues that although Mrs. “wang 
was not a party to the contract, in 
1961, she received | the conveyance 
Foe. Mrs. Lyttle i in ‘their 1969 set- 
tlement as a co- owner, and. “has | 
benefited from the legal actions of 
her husband and such fraud should _ 


be imputed to the, validity of her 


entry” (Contestant’s —— ab 


). 


Mr... Zwang’ S actions were illegal, 


were fraudulent. The District Court. 
jury found that “no fraud was com: 


| mitted” In, the transaction at issue. 


It is unnecessary to dispute or avoid , 
that finding, however,. in order to 
rule that Darrell Zwang’s actions 
are to be ascribed to her on the issue 
of excess holding. Under standard 
community. property law, the earn- 
Ings of the husband during the mar- 
riage are presumed to be community 
property. Earnings inelude contrac- 
tual benefits arising from the em- 
ployment, labor and management 
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showing that the peooerey, was ace 
quired . iy the proceeds of the hus-_ 


‘band’s separate property. See 
 Lhomasset v. Thomasset, 122 Cal. 
App. 2d 116, 264 P.2d 626 (1954). 


The record contains nothing. Indi- | 


cating that the contract at issue was 


to be acquired as separate property, 


2.0.5 by the transfer in form of sep- 
| irate funds. Further, the record 
does indicate that the time and man- 
agement, if not the money as well, 
icaeel by Mr. Zwang in the Lyttle 
entries are “earnings” under Cali- 
fornia. community property law. 
The Lyttle parcels acquired in the 
settlement are community property, 


and. are so described in the settle-_ 


ment deed; the presumption is cor- 
roborated i in this case. More i impor- 
tantly, i in the absence of evidence to 
the contrary, the contract rights un- 
der the 1961 agreement executed by 


‘Darrell Zwang are presumed to 


have been community property. 
Thus, insofar: as Darrell Zwang 

held more than 320 acres of desert 

—dand by holding the Lyttle entries 


- under the 1961 agreement, so did 
: Elodymae Zwang. Henceforth, the 
discussion will treat both contestees 


equally; Elodymae Zwang’s entry 
R(LA)-096387 stands or falls with 


the validity of her husband’s entry 


- (LA)-096388. 

~ [4] Not all contracts. or agree- 
ments that. violate provisions of the 
Desert Land Act will be 
against the entryman. The Board, 
in appropriate circumstances, will 
recognize the voluntary r escission of 
such an illegal. agreement. and pro- 


g0ed. to the merits of the final proof, : 
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held. 


[88 LD. 


; provided the entryman executed 


the illegal agreement in good faith. 
United "States v. Law, supra at -260— 
61, 81 I.D. at 800; Lots L. Pollard, 
A--30226 (May 4, 1965) ; Blanchard 
v. Butler, 37 L. D. 677 (1909) ; Her. 
bert C. Dakley, supra. | 

In each of these cases the Depart- 
ment was proceeding against theen- — 


tries which were the subjects of the 


illegal agreements at issue. See also, 
United States .v. Grigg, 19 TBLA 
379, 82 I.D. 123° (1975). In Grigg, 
one of the entrymen was a partner 
in the firm holding the illegal as- 
sionment, but his. entry was includ- 
ed in the assignment. This is the 
first case in which the purchaser 


under an illegal executory agree 


ment has had his own entry, which 
was not subject to the agreement, 
challenged on that basis. We hold 
this manner of proceeding proper. 

This case involves not just an illegal: 
contract to convey desert land sub-- 
sequent to patent, but a violation of 
the 320-acre limitation. In such a 
case each and every entry held by. 
the purchaser, whether or not held 
under the illegal agreement, is vul- 
nerable to challenge by virtue of the | 
excess holding. The violation and _ 
the sanction are against the party, 

not solely against the entry. See 

United States v. Morris, 19 IBLA. 
850, 375~76, 82 LD. 146, 158. ( 1975) ; 

United States v. Law Supra at- 263- 

64, 81 LD. ‘at 801. : 

[5] We proceed to- examine 
whether the doctrine. of voluntary 
rescission is applicable here. In 
Lois L. Pollard, supra, the entry- 
woman contracted to convey the des- 
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| én aaa alee ucla to patent, i: 
to the’ contractor who promised to. 
improve and reclaim it. The entry- 


woman obtained a state court in- 


junction prohibiting the contractor 
from going on the entry ‘and re- 
turned the down payment. because | 
of the contractor” s default in per- 


formance of the required cultiva- 
tion. and reclamation work. Al- 


though . the © rescission.. was not. 
prompted. by recognition. of the. il- 
legality of the executory contract, 


the Department applied’ the saa 
citing Blanchard v. Butler, aie 
Tt held : | 


After the litigation ended, Mrs. Pol- 


lard was in exactly the same position she 


would have been in if she had voluntarily’ 


rescinded the contract.* * * It would be 
ynduly harsh to hold that an entryman 
who in good faith pursues a legal :rem- 
edy. which restores the status quo is to 


be thereafter denied the shelter of a De- 
partmental policy available to one who 
has violated the same regulation but cor- 
“rects the violation on his own after pee: 


ing of his error,* * ¥ 


The BLM was a ctritted: ii it had- 


no. reason to. challenge appellant’s 


assertions of good faith, to process’ 
her final proof, that is, proof based 


on acts of improvement and_-recla- 


mation not made under the iNegal | 


contract. 





-6Tn Blanchard the - offending homestead 


entryman » ‘rescinded the executory contract | 


and tendered back the down payment upon 


ledrning of its illegality, The Department. dis-_ 


anissed, a. ‘coutest against the final: proof which 
’ was based ‘on: thé illegal agreement and which 
had been filed by the prospective o Peer 
of the entry. 


In United- Binions V. tae this 
Board declined to apply the doc- 
trine of voluntary rescission to four 


entrymen who entered: lease-option 
agreements containing the follow- 
ing’ terms. ‘The single ‘léssée prom- 


ised to pay rental, reclaim and culti- 
vate the four entries, pay all ir- 


tigation district fees and taxes, and 


assist in the presentation of final. 


‘proof, in exchange for complete 
control over the entries for the 15- 


year lease’ term and the right: to 
purchase and receive title to the 
lands at that time. The parties re- 
scinded the lease-option agreement. 
more than a year after final proof. 
was filed. The Board held the doc- 
trine inapplicable ‘because: the life 
of the entries had run; contest, had 


been filed prior to rescission; the 


entries would pass to patent subject: 
to huge liens in favor of the lessee ; 
and the illegal contract: involved 
five entries. United States v. Law, 


— supra at 262-68, 81 I-D. at 800-03; 


The present case lies between the 
two just described. The situation is 


less egregious than Zaw in that: 


there are no liens ‘or: “prospective: 
foreclosures. on these, the contrac- 
tor’s-own. entries; the scale of the 
illegal contract and project is 
smaller than that: j in Law; and the 


contract collapsed prior to the filing 


of the contest. However, the pres-’ 
ent case is more egreg ious. than Pol- 


lard in. that the rescission was not 


voluntary ; the lives of the. entries 
have run; a lien was asserted to ac-. 
quire one of the other entries; and: 
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there is no. chance to restore’ the 


status quo and for the entryman to 
show the “sincerity of his repen- 
tance,” the phrase used. in Law and 
derived from. Blanchard v, ini 
SUPTE at 680. ; 

_Contestees. argue that this is issue 1S 
controlled. by the , Department’s 
decision in Herbert 0. Oakley, 
supra. There the entryman had con- 


tracted to sell after patent, and the. 
contract was rescinded only after 


the entry’s . life expired. The De- 
partment held (384 L.D. at 388) : 

In view of the doubt cast upon the 
validity of the original contract and the 
further fact that there is.now on file 
with the Department an absolute revoca- 


tion thereof, and the further finding of 


food faith on the part of the entryman 
at the time he initiated his claim, the 
Department is of opinion the proof of- 
fered, if in other respects satisfactory, 
Should be accepted. 


Law and Oakley, read i in conjune- 


tion, indicate that the date of rescis- 


sion 1s not conclusive, and is one of 


the facts, although an important 


one, used in judging the applicabil- 
ity of the rule of voluntary. rescis-_ 


sion. See Lots Ds Pollard, supra. We 
agree with contestant that Oakley is 
not controlling meres | 








7 Contestant argues that this case ‘is. fis: 
tinguishable from Oakley because Mr, Zwang 


did not contract to convey the land in his {or 


his wife’s) entry after patent, as Oakley did 


(Reply brief at 6).. We reject this basis for 
if this -were a ground for distinc- 
tion, Law, Pollard and Blanchard would be 
inapplicable too. Further, the implication is. 


distinction ; 


that the Department will not apply the doc- 
trine of voluntary réscission ‘to land. not em- 
braced in the legal agreement, This is 
untenable. If the- sanction for violating the 
desert land law can be applied to land. -not 
contained in the illegal agreement (as we held 
supra), then so can.the “defense” of voluntary 
rescission be applied to such land. © 
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oy be-. 


[88 LD. 


cause the “doubt cast on the validity 
of the original contract” in Oakley 


was not, as in Law and in this case, 
solely the violation of the. desert — 
land law. itself. There, the Depart- 
ment emphasized that the contract 
was unenforceable as an initial mat- 
ter because it was entered into by a 
partner of the entryman, who had 


‘no interest in the entry, and no au- 


thority to contract on his behalf. 
This fact militated for recognizing 
the entryman’s rescission of the con- 
tract. Thus; while Oakley is not 
controlling here, it and the Zaw, 
Poliard and Blanchard cases estab- 
lish"*the relevant factors in ruling. 
on. whether the Department: will 
honor the revocation of an Alegal 
contract. | 

Contestant. argues that here the | 
contract.was never rescinded but 
was in fact’ consummated in part, 
pointing to the Zwangs’ ownership 


of half of the ‘Lyttle _ entries 


through the settlement of their hiti- 
gation (Contestant’s reply: brief at 
6). Contestees. argue: that the con-__ 


veyance in settlement was based on 


Mr. Zwang’s counterclaim of a lien 
for the value of the improvements 
made, as established by California. 
law, Griffis v. Squire, supra, and 


that the settlement. cannot be -con-. 


sidered as consummation -in any 


event because: the agreement. pro- 


vided for the conveyance of both 
Lyttle parcels. ' 

We agree with penieaiess that the 
agreement was not fully. _consum- 
mated; Mr. Zwang’ S pursuit. of this 
counterclaim remedies as a defend- 
ant in the quiet title action was not: 
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other hand, we do not. think that 


the agreement: was repudiated 3 In a 


manner’ that invokes: the doctrine 
of . voluntary. rescission in con- 
favor, for ‘the: ; sera. 


testees’ 
reasons. 


‘First, ane agreement was never 


truly rescinded by. contestees. In 


fact, in 1967 aiter the Lyttles. re- 


ceived their patents. Mr. 4wang 


made. written demand on Mrs. 
Lyttle (on. her. own behalf and as 


executrix of her late. husband’s 


estate). to. convey. the two. parcels. 
_ pursuant. to the contract (Tr. 3873 
Ex. 19,..Attachment B). For this. 
purpose. Mr. Zwang had placed his 


promissory - note. for $20,600 in 


escrow pursuant. to. the written. 


agreement. Rather, the contract 
was repudiated: by. Mrs. 


filed the quiet title action (Ex. 18). 


. We do not regard contestee’s pur- 
suit of his legal remedies by way of: 


counterclaim to the quiet title ac- 


- tion as. evidence against. rescission. 


of the. contract. Contestee is ob-. 


viously not to be penalized for hav- 


ing pursued his rights under. state 


law to prevent Mrs. Lyttle’s-unjust: 
enrichment at his expense. Griffis 


v. Squire, supra-at 470-73, 7 8 Cal. 
Rptr. at 160-62. On the other hand, 


contestee’s abandonment of his‘con-' 
tract right to a conveyance of both 
entries is less than conclusive evi- 
dence of voluntary rescission. Con- 
testee never acted to rescind the con- 
tract on his own; his only acts were 


— 919-514—76-——_2 


Lyttle 
when she ‘refused: to convey and 


in “response to the information that. 


‘the vendor had. already repudiated. 


the. contract as unenforceable. We 
do ‘not in: this case | have truly 
voluntary rescission. e 

‘Second, the rescission of the con- 


tract, such as it was, did not. come _ 


until long after the. expiration of 
the life of both sets of. entries, 


While the timing of the repudiation 
1s explained by Zwang’ s testimony 


that the parties did not.until 1967 


learn: | of the agreement’s potential 


invalidity, it is not excused thereby. 
In United States v. Law, supra at 


262, 284, 81 LD. at 800, 811, the 


maj jority rejected the argument that 
rescission after the life of the en- _ 
tries has. expired is adequately ex- 
cused by the fact that the parties — 

only then. learned of their viola- 
tions of the desert land law. The 
Board emphasized that. in Pollard 


_ the status quo was restored, and the 


entrywoman was able, after she re-. 
pudiated the contract at issue there, | 
to proceed to reclaim the entry her- 
self. It is insufficient . that the 
parties have | terminated the con- — 
tract upon learning of its illegality; — 
the. entryman must still be able,, | 
subsequent to. repudiation of the. 
contract, to “proceed. [with. recla-. 
mation ‘and cultivation] :by ‘means. 
sanctioned by the desert land-law” 
within the life of.the entry.. United 
States:v. Lan, Ae at t 271, 81 I. D. 
at 805. ir 

Third, the. dMlagat eer tales | 


en with the contestees’ claims em- 


braced a block of four entries, total- 
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Ing 1,280 acres. To ‘allow: hess 


entries to go unchallenged would 
decimate the express policy of the 


Desert Land Act to limit acquisi- 
tions under the Act to small unit 
farms. In Pollard the illegal con- 


tract to convey “stood alone; here 
there was an illegal contract to con-_ 


vey and a violation of the 320-3 acre 
holding limitation. 

Fourth, in Law the Board can- 
celed the entries 


had discussed” their plan of de- 
velopment with ‘Bureau officials. 
Even so the challenge to the entries 
was sustained. While the agreement 
here was not deliberately hidden 
from Bureau scrutiny, no such miti- 


gating factor as tacit approval or 
aa: me like exists in this case. | 


- Taken together, these factors con- 
vince us that the doctrine of volun- 
tary rescission is not to be applied 
in this case. We reiterate that this 


holding is not based on any finding 


of bad faith or fraudulent action 
on the part of the entrymen. But 
Lois L. Pollard, supra, emphasizes 


that the. doctrine of voluntary re~ 
scission may be ‘applied. in certain 
circumstances, as long as the sine 
gua non of good faith on the: part. 
of the entryman is established. 


Good faith is required, but it alone 
is insufficient to invoke the doctrine. 


We are bound by the District Court: 
jury ruling that Mr. Zwang and the 
Lyttles committed no fraud ag gainst. 


the United States (Ex. X-13). The 


record. ‘is undisputed that - Mr. | 
ZAwang was not aware of the acre- 
age limitation or the illegality of 
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notwithstanding 
the mitigating factor that the con- 
tractor-developer and the entrymen 


[83 LD. 


he. executory aa agreement (Tr. 


381, 394, 436). These facts show 


that there was_no bad faith, but 
they do not of themselves invoke. 


the doctrine of voluntary rescission 


on contestees’ behalf, particularly 


since the statutory lives of ine: en- 
tries had expired. | ? | 

As the foregoing discussion in- 
dicates, we find that ‘the Adminis-_ 
trative Law Judge erred when he 


limited his consider ation: (1) to 
whether or not the conveyance in 


settlement of the Lyttle-Zwang law- 


suit generated a holding in viola- 


tion of the acreage limitation; and. 
(2) to whether or not fraud was 
committed by the Zwangs (Dec: TI, . 
at 2).. Accordingly, we decline to 

follow the recommendation in the — 
Administrative Law Judge’s second » 
decision, we set aside that. decision, 
and we sustain paragraph 5 of the 
amended complaints in each con- 
test. The doctrine of voluntary re- 


scission is not applicable in this case 


to:excuse the contestées’ violation 

of the statutory acreage limitation. 
“Because we find that the entries, 

as challenged, must be canceled, it 


Is unnecessary to reach the issues 


presented by the joint appeal from 
the first decision of the Administra- 
tive Law Judge regarding the ex- 
tent of. the entries that can be 


farmed with contestees’ irrigation 
system and crop. plans. The joint 
appeal on these issues | Is eet 


as moot. | : 
_ One issue ial to be discussed. 
ih the decisions‘on appeal. here, the — 
Riverside Land Office. accepted. con- 
testees’. proof. on 80 acres in each 
entry, The contest, complaints issued 
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Feb. 14, 1969, challenged. the. ade- 
quacy of contestees’ proof on 240 


acres of each entry (“Lot 1 of the 


NW. 14, and the NE 1 of: said Sec. 


19°” in R(LA)-096388, cand “Lot 1 


of the SW 14, and the SE 14 of said 


sec. 19” in R(LA)-096387). Simi- 
larly, the contest, complaints were 


amended to charge violation of the. 
320-acre limitation by adding sub- 


sec. (c) to paragraph 5 of each com- 
plaint, and they did not modify or 
enlarge the acreage under contest to 


cinde the Gthen. 80 acres In each | 


entry. 
‘The rulings above poparding the 


illegal agreement: and. ithe holding - 


of more than 320 acres appear to 
apply equally to the 80 acres of each 
entry not contested. However, be- 
cause this acreage was not joined in 
the contest, either by complaint. or 
as a part, of the hearing,’ we cannot 
now rule on the validity of these 


porti ons of the entries. This Board 
has de novo review authority over 


matters of law and fact litigated be- 
fore an Administrative law Judge. 
State Director for Utah v. Dunham, 
3 IBLA 155, 78 I.D. 272 (1971). 


Further, the Department has the 
authority to reopen and reexamine 
findings and conclusions of Depart-. 


mental officials, until legal title 
passes, to determine what rights 
have been earned under the public 
land law. United States v. Meyers, 
17 IBLA 313, 316 (1974); United 


States v. Grediagin, 7 IBLA 1,34 > 
(19%2) ; Onited States ve Willian: | 


8 United States v. Northwest ‘Mine é Mit- 


ling, Inc., 11 IBLA 271, 274-75 (1978). 


son, supra at 349-43, This Board’s 
authority does not-extend, however, 


to making initial findings on mat- 


ters. not at issue in the contest. See 
Harold. Ladd Pierce, 3 TBLA 29 


(1971); see also Vnsted States Vv. 


Northwest Mine & Milling, L£ne.,11- 
IBLA 271, 274-75 (1973). 


In such a case as this, in which 


contest is the proper manner of pro- 


ceeding (Johnnie E'.. Whitted, 61 
LD. 172, 174 (1953); 438 U.S.C. 


7 § 329° (1970)), the law requires. 
proper notice and opportunity noe, © 


hearing before final Departmental 
action in the matter. g., United 
States 'v. Williamson, supra at 342, 


350. See Orchard v. Alexander, 157 


U.S. 3872, 383 (1895). We see no ob- 
jection to proceeding against the 
remaining 80 acres of each entry,” 


8 As indicated in footnote fw) supra, con- 


testees have already sued for mandamus to . 


compel issuance of patents, and lost. Zwang: v. 
Udall, 871 F.2d 684. (9th Cir. 1967). We do 
not feel that the statute at issue in that liti- 


gation. bars contest against the 80 acres in 


each entry not previously contested. The stat- 
ute provides that mandamus will lie when 2 
years have passed with “no pending contest 
or protest against the validity of. such en-— 
try :*.*-¥*.?-Sec: 7 of the Act’ of March 3; 
1891, as amended, 43 U.S.C. § 1165 (1970). In 

Zwang Vv. Udall, supra, the Ninth Circuit 
held that a contest. or protest within the 


meaning of the Secretary’s reg ulations was 


pending against the entry within 2 years of | 
the issuance of receipt, even onense a formal 


contest complaint had not been filed. 


In this proceeding, it could be argued that 
there was a pending contest or protest “against 
the, validity of feach] entry,’ even if each 
subdivision had not been explicitly contested. 
Further, the filing of .a.formal:contest com- 
plaint may -not be essential to initiate,a con-— 
test .or protest for the purposes of the statute. 


Contest’ against: these entries may: have been: ~ 


pending -since the Oct. 23, 1968, decision of. 
the Riverside Land Office on appeal here. HOW 
ever, we do not decide the issue.. 
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and we presume that ne pois 
ing will be governed by our rulings 
above,'° but we cannot act against 
these: portions of the entries: “with- 
out their having been contested, and 
the -coritestees: having: had -notice 
and an opportunity for hearing i in 
the matter, i 

“Therefore, ere to the au 
| thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the recom- 


mended decision of J an. 16, ‘1974, is 
set aside, and for the reasons set out 
above the entries, to the extent con- 
tested by the. complaints of Feb. 4, 
1969, as amended, are canceled. 


- FREDERICK Fisenca,. | 
Administrative J liao 
| I CONCUR? © ~ | | 
An (NE. Dead Tae: ; 
Administr ative Judge. 

_ ADMINISTRATIVE. JUDGE. GO 
CONCURRING SPECIALLY: . 
ve a coneur.. in the above “decision 
and point out the possibility that 
the appellants: could, at some point, 


be. reimbursed for. valuable im- 


| provements should a third party ac- 
quire the land. Of. Urs. Hazel In- 
eee ves alt, a BLA 17, iH 
(1971). 


 Josien Ww Ca : a 


Adminis be ative J ud ges 


10. Ag to the somlicdhoner ‘colin teeat esau : 


in any future contest, see Southern Pacific 


Railroad Co: v. United States, 168-U.S. 1, 47=49 


(1897), and COMLESE CER’ brief a 3 ae tees 
May 30, ae See tes As ; sie 
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OLD BEN COAL ‘CORPORATION 


». Decided J One 13, 197 976 | 


‘Appeal ‘by ‘the Mining Enforcement 


and Safety Administration from a 


decision by Administrative Law Judge 


BR. M. Steiner in Doeket No, VING 74~ 


103 dismissing an Application for Re- 
view of a withdrawal order issued 
ander sec, 104 (a) of the Federal Coal 
Mine Health and Safety Act of 1969, 


. Affirmed.. | 

Federal Coal Mine Health and Safety 
Act of 1969: Withdrawal Orders: Im- 
minent Danger | 


' A see. 104(a) withdrawal ‘order ‘must 


be based on:an imminent danger exist- 
ing -at the time of issuance of such order 
and cannot properly be based on a dan- 
ger which is speculative, has. subsided, 


or has been abated a U. S.C. §§ 801 (5) 


and. s1t(a) ). 


APPEARANCES: Thomas. A Masco- 
lino, Assistant Solicitor,. and Frederick 
W. Moncrief, ‘Trial. Attorney, for ap- 
pellant, Mining Enforcement and 
Batety: Administration. 


OPINION BY CHIEF 
“ADMINISTRA TIVE JUDGE 
ee 22 DOANE ss 


IN TERIOR BOARD OF MINE. 
OPE eae ONS APPEALS. . 


On Jan. 22, 1974, an imminent 
danger sihdcwel order was ‘is- 
sued in Old Ben Coal Corporation’ S 
(Old Ben) No. 21 Mine located in 
Franklin ‘County Winois. The 
order cited the following conditions 
or practices. 


ayes Eo [OLD BEN: COS CORPORATION B00 T ney 
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ey £3, cab 


“Banas Galloway: ci eas by Walter 
‘Douglas, was. observed riding on top. of 
A locomotive with his legs hanging over 
the side; The locomotive was. pulling two 
empty mantrip cars into the bottom -area: 
at appr oximately 9 a.m: Violation of sec: 
"75.1408, . 


~The order cited » tne following 
area..of the mine: 
This order prohibits the transportation 
of persons other than the locomotive op- 
erator on any locomotive: uot equipped 
with safe seating facilities. _ 

At 1 p.m. on Jan. 22, 1974, ne in- 
spector issued a mod fieation: one the. 
order as follows: io oe 


Order No. 1 MS’ is being modified to 
permit :the : locomotives to oper ate in 


order to evaluate mantrip practices pro-. 
vided; that no person other than the op-- 


erator is transported on any locomotive 


_ unless safe seating facilities are provided © 


and the person is safely seated with no 


parts of his’ body exposed outby the edge | 


of the locomotive. : | 
The order was ° idecitiialed on 
Apr. 6, 1974, when it was deter- 


mined that the operator had posted 
signs and instructed all persons to 
the effect that only the operator and 


persons using safe seating facilities 


were permitted to ride on any loco- 


motive. 

On Feb. 14, 1974, Old Ben filed 
an app licition for review of the 
above ordér and an evidentiary 
hearing was held on Oct. A, 1974, in 
St. Tonias Missouri. 

The facts: relating to the alleged 
imminent danger are not in dispute. 
Randy Galloway swas riding on top 
of a locomotive about BY to 4 feet 


off the mine: floor: (fr: 18), with, 


his legs hanei: ging. over the side. The 


+: 


| the 


oe was. es cupped nth 


seating: facilities and was moving 1 


er-2. miles per hour: (‘Tr.. 27)... The 


locomotive . stopped when it ap- 


proached MESA ‘Inspector. Mike 
Sakovich and’Old Ben Safety.Man- 
ager Dennis Frailey. Galloway got 
off the locomotive and. Sakovich. 
then issued the imminent danger 
withdrawal order. At-the No. 21 
Mine a policy was In effect. permit- 
ting. men to ride on top of the loco- 
motives but not with their legs 
hanging over the side (Tr. 59, 74). 
As a consequence of the prdee Old 
Ben installed safe seating facilities 
on all locomotives. (Tr. 63). | 
In his. Feb, 12, 1976 decision 
granting o the application for review, 
_ Administrative - Law Judge 
(J udge) stated that the Act* 
clearly contemplates that an immi- 
nent danger must bein existence at 


_ the time a sec. 104(a) order is is- 


sued. He- reasoned. further that 
where an imminent danger does not 
exist at the time of issuance, an 


inspector could not. reasonably de- 


termine that a peril to life or limb 

exists, or would exist if normal. op- 
erations to extract: coal continued. 
Applying this rationale to the facts, 
the. Judge concluded that’ even as- 


“suming ‘that an imminent danger 


ever existed, such danger was abated 
prior to the issuance of the. order 
when Galloway got off the loco- 
motive,. and .that the. order. was 
therefore improperly issued: | 
“MESA recognizes that there: was. 
no danger at the time'the order was 


“¥30 U.8.6. $€ 801-960 (1976). 


296. 


issued. ere Galloway was ond 


longer riding on the locomotive, It 
maintains, however, that an im- 
‘minent danger existed, that such 
danger.was the mine- oe. “prac- 
tice” of men riding on top of loco- 
motives, and that this danger was 
not eliminated until the practice was 
eliminated throughout the mine. In 
support of its position, MESA has 


‘submitted two decisions of Admin- 


istrative Law Judge E. eae 
Clarke upholding imminent ‘dange 

withdrawal orders where men were 
observed riding on mine vehicles 


_ without safe seating facilities. Old 
Ben has filed no brief in the appeal. 


_ Jtis our view that the J udge cor- 
rectly vacated the withdrawal or- 


der on the ground that any immi- 


nent danger, if one existed, did not 
exist at the time of issuance of the 
order. Sec. 3(j) of the Act defines 
imminent danger as: | 
[T]he existence of any condition or 
“practice in a coal mine which could. rea- 
sonably be expected to cause death or 
Serious physical harm before such con- 
dition or practice can be abated; * * *, 
~ 104(a) of the Act provides: 
If; upon any inspection of a coal mine, 
an author ized: representative. of the: ie 
. retary. finds that an imminent dange 


mine the area throughout which such 


danger exists, and thereupon shall issue 
forthwith : an order requiring the operator . 


of ‘the mine or his’ agent to cause imme- 
diately all ‘persons, except those referred 


to in subsec.. (da) ‘of this. section, to be 


withdrawn from,. and to be prohibited 
from. entering: such area ‘until an author- 
ized representative _ of the Secretary 


determines that . such imminent danger, 


no longer exists.’ 
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These provisions of the Act make 


it clear that’an imminent danger 


withdrawal order can be properly 


issued only if an imminent danger 
exists.at the .time-of issuance. No 


provision is made for issuance 
where a danger 1s speculative, has: 
subsided,’ or has been abated. The 
mere existence of this policy,. al- 
lowing men to ride on locomotives, 
did not constitute an imminent dan- 
ger. We note also that the cases 
decided by: Fudge Clarke are dis- 
tinguishable since in those cases 
abatement had not occurred be- 
fore the orders were issued. We con- 
clude that the Judge correctly va-. 
cated the withdrawal order and 


| ey his decision should be ane. 


ORDER 


WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary not the: Interior (43 
CFR 4.1(4)), the decision in the 
above- captioned proceeding Is 
HEREBY AFP IRMED. 


Davin Doane, 
mo hie f Adminis trative Jud gen 


I concur: 


Howarp J. Sacaice mnt JR., 


- Administrative Judge. 
exists, such representative shall eee : 





_ 2 Though not precluding the issuance of sec. 
104(a) orders, 30 CFR 75.1403—1(b) sets forth 


- @ proeedure to be followed for correction of 


unsafe practices with respect to transportation 
of men and materials: 

. “The authorized representative of the: Secr e- 
tary. shall in writing advise the operator of a 
specific safeguard which is required. pursuant 
to sec. 75.1403 and shall fix a time in which. 
the. operator shall provide and thereafter main- 
tain such safeguard. - ‘Ifthe safeguard is not 


provided within the time fixed and if it is not 


maintained thereafter, a notice shall be issued 
to the operator. pursuant to sec. 104. of the 
Act.” 
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Contract No. 52500-CT5~436, Fish 
Lake Fence #3 and Cattleguard, Bu- 
real of Land Management. 


Denied. © 


1. Contracts: Disputes-and Remedies: 
Burden of. Proof—Contracts : Disputes 
and Remedies: Termination for De- 
fault: Excess Costs—Contracts: Per- 
formance or Default: Exeusable De- 
lays ‘ fe oe 


When the contractor is. at fault for fail- 


‘ure to perform the contract within the 


-eontract period and cannot establish any © 
cause for an excusable delay, the Gov- | 


ernment is justified in terminating the 
contract for default and assessing excess 
reprocurement costs and pauleaice 


APPEARANCES: Wy. Larry C. J ahnté 
Johns & Johns, Attorneys at Law, Las 
‘Vegas, Nevada, for the appellant; Mr. 
Gerald D. 0’Nan, Department Counsel, 
Denver, Colorado, for the Government. 


OPINION BY ADMINISTRA- 
| TIVE J UDGE VASILOFF 


_ LNTERI OR BOARD OF 
CON TRACT APPEALS” 


_ Findings of Pact 


As the successful bidder appel- 


lant was awarded the contract on 
May 2, 1975, in. the . amount. of 
$14, 914. Under the contract appel- 


lant was required to furnish labor, | 
equipment: and materials to con- 


struct approximately 2 7 00 ene of 


barbed wire fence, 12 standard 
gates, 1 standard five-post corner, 
and 1 double panel: cattleguard. 
The cattleguard grid and end. 
wings were to be fark by the 
Government. Approximately 2,700 


steel posts and between 250-260 
wooden posts would be required to 


perform the work (Appeal File Ex. 
2; Tr. 152). Each steel post. was to’ | 
be spaced 1614 feet center post to 
center post .(Appeal File Ex. 2). 


The. work site was located in Nye 
County, Nevada. The contract in- 
cluded Standard Form 23—A. (Oct. 
1969 Edition), and a liquidated 


damages clause of ($25 per day for 
each calendar day of delay). Work 


was to commence within 10 calen- 


dar days after receipt of notice’ to 
proceed and was to. be completed 


within 65 calendar days from date 
of receipt of such notice. Notice to - 


proceed was received by appellant 


on May 18, 1975, which established 
the completion date as July 17, 1975 
(Appeal File Ex. 4). At the pre- 
construction conference on May 18, . 
1975, the time limit of the contract 


. was discussed. According to. the | 
testimony offered by the Contract: | 
— ing Officer’s authorized representa- 


tive (COAR), appellant had stated 
at such conference that the 65 


calendar days | were | sufficient _ to. 


complete the. work | (Appeal File: 
Ex. 3 : Tr. 168).. 


On May 15, .1975, the sovalinns - 


met with the COAR at the work 
site to discuss. the flagging of the 
fence line. Appellant testified he 
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was told by the COAR that fees en- 
tire fence line was flagged (Tr. 13, 


57, 118). In flagging the fence ie 


the Government used an 8-foot 
steel post with a white cloth flag 
| affixed, spaced 50 to 75 yards apart 
in the tree area and farther apart 
in areas with no trees. 


from flag post to flag post (Tr. 151, 
152). Approximately two-thirds of 
the terrain was flat and the re- 
mainder w 
(Tr. 81). 
The first work commenced on 


May 16, 1975, when appellant 


worked 9 hours laying out wire and 


cutting trees (Tr. 15). On the next — 


day appellant erected’ about 640 to 
700 steel posts (Tr. 15, 62, 63). On 


Sunday, May 18, 1975, appellant 3 


telephoned and stated some steel 
posts had been driven. On the fol- 
lowing Monday, May 19, 1975, the 
COAR visited the work site to look 
at the work and found steel posts 
with 1-inch splits, from the top 
down and improper spacing from 
12 feet to 20 feet as well as steel 
‘posts. out of new (Cir. 114, 
“115, 148, 153). 


‘The COAR testified that satus 


the remaining portion of the week 
he. attempted to contact the appel- 
lant two or. three times a day with- 
‘out success (TY. 115). On Friday of 
that week, May 23, 1975, he left a 
note on the door knob of ihe appel- 
lant’s trailer house located at the 
work site and used by. appellant as 
his headquarters. The note was af- 
fixed to the door. knob with an 
elastic band after the COAR. at- 
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| ) ees. The fence | 
was to be built in a straight line 


Was up and down hills 
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| “emptied: to open the door but. avd 


it locked (Tr. 115, 116, 148, 149). 


The COAR stated in che*nots that 


appellant not perform any further 


work until he:contacted the COAR 


to discuss the fence construction 
(Appeal File Ex. 7). Appellant 
testified he found the note inside 
the trailer on the floor on June 4, 
1975 (Tr. 60). No construction 
work was performed by appellant 
from May 17-to June 4, 1975, and he 
was not at the construction site, ex- 


cept. for 12 days, from May 17 to 


June 30, 1975 (Tr. 61,-78).° 
On May 29, 1975, the Contracting 
Officer wrote a letter to appellant 
in which he stated that the steel 
posts were not: spaced pursuant to 


. the specifications, that. some steel 


posts had the tops. split: and that — 
while approximately 23 percent of 
the contract performance time has 
expired only 15 percent of the con- 
tract work was accomplished. 
Within 7 calendar days of receipt of 
the letter, appellant was ‘requested 
to furnish the Contracting Officer - 
with a schedule ‘establishing the 
procedure appellant. planned to fol- 
low to correct and finish the work 
(Appeal File Ex. 5). Upon receipt 
of this letter, appellant telephoned 
the .office of the COAR (Appeal 
File Ex. 6). On June 5, 1975, the 
acting COAR met appellant at the 
construction site where the split 
steel post. tops and improper spac- 
ing was pointed. out. Appellant was 
told to remove the damaged steel 
posts. and correct, the. spacing. At 


the same. meeting appellant was 
given : a form entitled Instruction to 
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| Contractor wherein appellant was 
ordered to remove all damaged steel 
posts and correct the spacing and 


’ alignment of the steél posts (Appeal i 


File Ex. 6, 8). Again on June 10, 
1975, appellant met with the COAR 
at ie job site. The COAR and ap- 
pellant measured the spacing of 


_ some of the steel posts, and ap- 


pellant testified they were 1514 to 
17 feet apart although he knew the 
specifications required 1614 feet 
(Tr. 18, 62, 63). In addition, ap- 
pellant admitted that approxi- 
mately 50 percent of the erected 
steel posts were damaged at the top, 
from a hairline crack to a mush- 
roomed top (Tr. 21, 64, 65). It 
should be noted that by June 10, 
1975, appellant had __ still only 
erected from 640 to 700 posts. 
— On June 18, 1975, appellant re- 
plied by letter to the Contracting 
Officer’s letter of May 29, 1975. In 
checking the spacing, wrote appel- 
lant, he could not find any steel 


posts less than 15 feet nor more than — 


17 feet apart. Further, appellant 
stated he would remove the dam- 
aged steel posts and drive the new 
steel posts at the proper spacing 
(Appeal File Ex. 10). In his letter 
to the Contracting Officer of June 
28, 1975, appellant stated that “too 
many of the posts are still split- 
ting,” and requested a letter from 
the Contracting Officer to the effect 


that the steel posts were of poor 


quality : so that appellant could. fur- 
nish the letter to his supplier (Ap- 
peal File Ex. 11). | 

A quality control inspection was 


conducted by Mr. Randall B. Wind- 
feldt for the Government on. June 
95, 1975. At this date approximate-_ 
ly 2 miles of steel posts had been in- 


stalled. Mr. Windfeldt, stated i in his | 


Report to the Files that i in measur- 
ing the steel posts he found the dis- 
tance varied. from 1414 feet to 1514 | 
feet with some posts exceeding 1614 _ 
feet by 6 to 7 inches. After inspect-_ 

ing 95 percent of the steel posts in- 
stalled, 50 to 60 percent of the. steel 
posts were split or had broomed _ 
tops. In his report and in his testi- 
mony, Mr. Windfeldt described the 
procedure utilized by appellant in 
driving the steel posts into the 
eround. A jack hammer mounted. in 
the bed of a pickup truck was used 
to drive the posts. The head of the © 
hatnmer was a round cup shaped at- 
tachment which was 114. inches in 
diameter and 114 inches deep. The 
cup- “shaped attachment was too 


small in diameter to cover the top 
of the steel post. As a consequence, _ 


the top of the steel. post would 
mushroom, since the post. was “T” 
shaped (Appeal File Ex. 18; Tr. 
158, 163, 165). Mr. Windfeldt rec- 


ommended to the Contracting Off- 


cer that all installed steel posts be | 
removed. 

- Exhibit 13 in ithe Apel File 
contains photographs of the tops of 
the steel posts, which show. a wide 


split, or a mushroom effect. On di- 


rect examination the appellant ad- 
mitted probably 25 percent of the 
installed steel posts had the tops 
damaged,.as they appear in the 
photographs (Tr. 96). | 
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A. representative from the sup- 
plier of the steel posts testified for 


appellant that the steel posts sup- 


plied to appellant were no different 
than the steel posts always obtained 
from the same manufacturer (Tr. 


104). In selling this same type, of 
steel. post from the manufacturer: 


this. same witness testified he had 
never received any complaint (Tr. 
104). Another witness for the ap- 
pellant, a fence contractor, testified 
that in his experience a certain per- 
centage of each shipment of steel 
posts delivered from any manufac- 


turer will have a hairline split of 


about one-half inch (Tr. 110, 111). 
In his letter of July 10, 1975, ad- 
dressed to the Contracting Officer, 


appellant admitted he was experi- 


menting . with a “hydraulic. ‘post 
pounder” ; in driving the steel posts 
and. complained of the difficulty en- 
countered in its use (Appeal File 
‘Ex. 19). Mr. Mason also stated he 
could not adjust the hydraulic post 
pounder to control how hard it 
‘would hit the steel post (Appeal 


File Ex. 6). During the hearing ap- 
‘pellant admitted that-improper _ 


driving. of the steel posts would 


damage the tops of the posts (Tr. 


87, 88). 

Upon receipt. of appellant's let- 
ter of June 23, 1975, the Contract- 
ing Officer wrote to the appellant on 
Sune 26, 1975. The Contracting Of- 
ficer stated he had been contacted 
by appellant’s supplier of steel 
posts who agreed. that any split 
posts would be replaced with good 
posts. The Contracting Officer also 
instructed. appellant ‘to proceed 
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eer other work on the proieet 
(Appeal File Ex. 12). An Instruc- 
tion to Contractor dated June 27, 


1975, from the Contracting Officer 


was received by appellant on July 2, 
1975. Appellant was. instructed to 
remove all erected steel posts and 
also the steel posts stored at the 
work site from the construction 
area and to replace the posts with 
steel posts meeting the specifica- 
tions of the contract. During the 


period appellant was without steel 


posts he was instructed to proceed 
with construction of stress panels, 
gates and five-post corners (Appeal 


File Ex. 17). On July 11, 1975, 
appellant wrote to his supplier stat- 


ing that all steel posts had to be re-_ 
moved but he would wait until July 
18, 1975, to do so. Accordingly, it 
was sometime after July 23, 1975, 
that the supplier dispatched a truck — 
to pick up the steel posts. Although 
the supplier delivered 2,500. steel 
posts to appellant, 285 posts could 
not be accounted for so the ‘sup- 


| plier picked up a total of PIA Bs posts 


(Tr. 105). : 

For the first time, on a ne 10, 
1975, the appellant eamplned 
about the flagging of the fence line 
by writing to the Contracting Offi- 
cer (Appeal File Ex. 19). 
July 17, 1975, the Contracting Offi- 


cer replied by letter and stated the 


project inspector has been notified 
to check the flagging. On July 24, 
1975, the COAR wrote a letter to 
the Contracting Officer with an at- 
tached map and photographs. ‘The 
map sketched the fence line which 


‘consists of four separate straight 
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lines. The ie ets showed the 
terrain of the land (Appeal File 
Ex. 25). : 

On July 12, “1975, pepallane re- 


quested. a 380- day extension of time — 
to complete the work, with the ex-. 


tension period to. commence after 
the new steel posts are delivered on 


the work site (Appeal File Ex. 21). 


In a telegraphic notice received 
on July 28, 1975, appellant was 1n- 


formed bs the Contr acting Officer 


that the contract performance time 
had expired July 17, 1975, and very 
little work has ren accomplished 
on the job. Appellant - was given 10 
days after receipt of the telegram 


to demonstrate -his. intention and 


ability to complete the work. Ap- 
pellant was told that failure to so 
demonstrate may result in termina- 
tion of the contract and. completion 
of the work by other. forces with 
any excess costs and liquidated 
damages involved to be assessed 
against him. If there were any ex- 


cusable causes for delay, appellant 


‘was instructed to document such 
‘causes and supply the evidence to 


the Contracting Officer. (Appeal — 


File Ex. 23). Appellant responded 
to the telegram by letter dated 


July 28, 1975. Appellant requested. 


the “exact specifications on these 
posts to.send to the supplier,” and 
stated that he would proceed to fin- 
ish the contract. (Appeal File Ex. 
97). By letter dated Aug. 8, 1975, 


the Contracting Officer stated that 


the specifications for the steel posts 
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‘positions : 
default was not justified ; and (2) 
assuming there was cause for the 


Spscticaions Supplement (Appeal 
File Ex. 30). 


Another quality nel jnispec- 
tion was made by Mr. Windfeldt 


‘on Aug. 27, 1975. Measurements 


were taken of the distance between 


the steel posts and the average was 


16 feet, 9 inches, whereas the con- 


tract spacines 16 feet, 6 inches. The 
‘cattleguard had not ‘been installed 
as of this date. No work had been 
performed by appellant hs 2 to 8 
weeks (Appeal File Ex. 3 


On Sept.:4, 1975, the canteeee was, 


terminated i default. The appel- — 
lant was-informed by the Contract- 
‘ing Officer that. he would be held 
liable for any increased costs to 
‘complete the. contract (Pees K avs 


Ex. 85). ° 

At the hearing and in the brits 
filed with the’ Board: ; appellant ad- 
vances the following alternative 
(1) the termination for: 


termination, the Government failed 
to follow the proper procedure in 


‘terminating the contract. In. its 
briefs the Government agrees with 
the issues. as set forth byt the or 
a 


Dec cision 


A matter that arose during the 


hearing was whether there was ade- 
quate flagging on the construction 


site to. enable appellant to perform 


the work. Paragraph F-1-C of the 


specifications provides. 1 in i poruinent 


ee 
were set out in the-contract, Para- . 


Government will: ideate iaiico lines 


with stakes at- angle: points, ends” and. 
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| within sight distances between 1 angle 


Points. ‘3 

The ealimone ee is COAR is 
that the entire job‘was flagged with 
8-foot high steel posts with a, white 
flag affixed. The white flag posts 
were spaced 50 to 75 yards apart in 
the tree areas and farther apart in 
areas with no trees. Appellant 


waited until July 10, 1975, to regis- 


ter a complaint about flagging. This 
was 7 days before the. contract-com- 
pletion date. Although the testi- 
mony is conflicting on whether the 
fence line. was adequately flagged, 
there is no evidence in the record 
that appellant. was delayed due to 
any alleged. failure to adequately 


flag the fence line. In these circum- © 


stances and since the appellant con- 
cedes the inadequate spacing of the 
steel posts, this -issue is resolved 
against the appellant. 

[1] - Much testimony was given 
-during the hearing on the steel posts 
used by appellant. Paragraph F-2~ 
8b of the specifications provides in 
ponent part as follows: , 


8 CONTRACTOR-FURNISHED MA- 


‘TERIALS—In event Contractor is re- 
quired to. furnish fence materials, the 
following specification subparagraphs (a) 
through (c) shall apply. Contractor shall 
furnish new, undamaged materials of the 
best quality of their respective kinds. 
_ Upon request, Contractor shall furnish 
to Contracting Officer the name of sup- 
plier, manufacturer, or producer of all 
‘materials. 
# eae ee ee 


Db Fence pits 


(a Steel line posts shall be “T” bar 
: type, channel, or “U” bar. type,. as, Con- 
tractor. may. elect, Hach shall have. an 
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anchor plate welded or riveted to post 


and -be furnished with not less" than five 
(5) clip type wire fasteners. Steel posts: 
shall be manufactured from wroug ght, rail, 
or new billet steel and shall weigh not 


‘less than- 1.33 pounds per foot exclusive 


of anchor plate,.Anchor plate shall weigh 


not less than 0.67 pound. Posts. with 


punched tabs for fastening wires are not 
acceptable. AIl steel posts shall be 
painted. Steel posts shall be the length 
shown on drawings. ” 


tid 


Appellant elected to use the “T” 


bar type fence post, Paragraph K- 
3-2 provides 1 in pertinent part: 


. INSTALLATION OF POSTS AND’ 
Reyne ets to which posts shall be 


placed and spacing of posts and bracings: 


shall be as shown on drawings. Steel! 


‘posts shall not be used for end panel, 


corner panel, gate panel, or stress panel. 
posts. All wood posts. shall be set in dug” 
holes, except that wood line posts may be 
driven upon written authorization by the 
Contracting Officer. Steel posts shall be 
driven except where rock formations pro- 
hibit driving. Posts which are driven 
shall be free of damage when in place, 


-and any driven post which is ‘split, 


twisted, or bent, or which had a broomed 
top shall be removed and shall be re- 
placed with an undamaged post. | 


The Government’s estimate of 
the splits was between 50 to 60 per- 
cent. There is a disagreement in the 
testimony on how many of the steel 
post tops were beyond the state of 
just having a hairline split, and. - 
thus were twisted, bent, mush- 
roomed, or broomed. The quality 


control inspector, Mr. Windfeldt,. 


testified he had inspected 95 percent: 
of the steel posts installed and that: 
about 50 percent had tops that. were 
beyond a hairline split or mush-— 


roomed, Appellant himself testified 
that..about 50 percent of the m- 


ain pcan 


stale aoe posts oa been’ dani- 
aged, some major. and. some minor. 
The dispute in this. matter is not 


about a fine hairline split. or crack 


of one-half inch-after the steel post 
has. been. installed. ‘Indeed, the dis- 


pute is about. the. damaged: tops: of | 
: the steel posts after iach have been, 


pear in Exhibit, 1B of. ie ret 
File. Appellant admitted’ about 25 
percent. of the installed. steel posts 


were damaged. as. badly as.the posts: 
depicted in: the. photographs i in Eix- 
hibit 18. While an attempt was made 
at the hearing to establish that the: 


steel posts were defective when. de- 
livered to. appellant by his supplier, 
the Board finds that the cause of 
damage: to the ‘steel posts was: the 
appellant’s method of installation: 
In making this finding, the Board 
has given considerable weight to the 
uncontradicted testimony of the 
Government’s quality control in- 
spector, Mr. Windfeldt, that: the 
steel posts “were: damaged. a the 
method of installation... - 


he specifications authorized the 


Government to require the removal 
of any steel posts which were split, 
twisted,’ bent. or which: . had . a 
breomed top. 


the exercise of this right hindered 
his performarice of the work. 


The Board. concludes that the 


Contracting Officer was justified ; in 


terminating the contract t for default | 


on September 4, 197 5. 


Appellant argues that even “it 
there was Justification for terminat- 
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Appellant cannot: 
complain that the Government by 
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ing: the’ ene “the: en | 
did: not. follow the procedure e+ 
quired ‘by Clause 5(d). of Standard. 


Form °23-A.. The thrust: of cappel- ; 


lant’s argument is that he-was fur- 
nished : defective. steel! posts. by. his 


supplier and was thus entitled to: an 


extension. of time until he: could 
secure replacement steel ‘posts: from 
another source..Based upon: the evi- 


dence ‘of : record in this. case the 


Board finds . that: the steel. posts 
supplied to appellant. were not’ de- 
fective but that. they were damaged 
by the ‘method adopted by the ap- 
pellant ‘in installing them. Even if 
the. Board. had. found, however, that 


some’ part or all of the delay in- 
volved. were 


attributable to: ‘the 
suppher having furnished defective 


_ posts, it would not:have availed the 


contractor where, as here, no.show- 


‘ing has.been made-that the cause of 


the delay arose from “unforéseeable 
causes. beyond the control.and with- 


—out-the fault or. negligence” of the | 


supplher.~ (See: Subparagraph | (d): 


| (1) of Clause’ 5,: General’ pro- 


visions. ) 1 
Work required, other than. ‘the 
installation of steel posts, was the 


‘1See Gard Industries, Tne. GSBCA Nos. 
3614, 3615 (July 28, 1972), 72-2 BCA par. 
9593 (tH * & Certainly, to the extent that 
performance was delayed because a supplier 


furnished the Contractor with supplies which 


did not “meet specification -requirements, 


‘the performance failure.was. not excus- 


able * * *,”); Jo-Bar Manufacturing Corp., 
ASBCA No. 11391 (Oct. 31, 1966), 66-2 BCA: 
par. 5949; Htlin Peterson. Construction Co.; — 


IBCA~532-12-65 (Oct. 20, 1966), 66-2 BCA 
par. 5906. Cf. City Blue Print Co., 


ICBA— 
978-11-72 (Oct. 19, 1973), 73-2 BCA ‘par: 
10.292: Schurr & Finlay, Inc., IBCA--644—5-67 
(Aus. 27, 1968), ee ‘LD. 248, 68-2 BCA par. 


7200. - 
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a clearing of the fens ite where 
necessary, ee the 12 stand- 
ard gates, — standard five-post 
corner; 1 neon panel cattleguard, 
H panels, stress panels, and. install- 

ing. between 250: and 260 wooden 


posts. Appellant was at the con- 


struction site 12 days from May 17 


through June 380, 1975. The record 


does not disclose how many days 
appellant was. at the construction 
site in the month of July 1975. It 
appears no contract work was done 


beyond August 1, 1975. As of 


Aug. 1, 1975, appellant had con- 
| structed 1 of the required 12 stand- 
ard gates, the standard five-post 
corner; the H panels, and installed 


50 of the required 250-260 wooden - 
Thus there was. 


posts (Tr. 154). 
work to be performed by appellant 
in addition to the steel posts which 
appellant failed to complete.’ One 
of the. necessary items appellant 
was to furnish for this contract. was 


the cattleguard. It may never have 
_been ordered, as witness the follow-_ 


ing letter which appears in the a 
‘peal File as Exhibit 24: | 


MASSEY FENCING, COMPANY. 
P. O. BOX 145 


July 23, 1975 

Timothy Mason | 

P, O. Box 187 ° - 
Alamo, Nevada 89001 


Re: . Your Certified. Letter dated J uly PALE 
1975, Concerning, alledged. [sie] agree- 
ment’ om” Cattlegaurds a om [sic] 


Dear Sir: 

This letter is to clarify our position con- 
cerning your letter refferred [ste] to 
above. ; aa 

We. do. not make Cattle sauide [sic] ‘to 
sell to other Contractors, as a normal 


course of our business. We have not sold , 
Cattlegaurds [sic] to other Contractors, . 


DEPARTMENT 


VERNAL, UTAH 81078 


OF THE INTERIOR [83 LD. 


~~ unless we could make a fair pron on the | 


project. 


We have not nor fave: we a any. iiine: 


ever had. an agr eement with Mr, Timothy. 
Mason to supply Cattleguards. for ae im 
any State. 


For anyone to think we would buy the 
Cement, Buy the rebar, furnish the labor 
to construct Four (4) Cattleguards and 
then take them to Battle Mountain, 
Nevada for the price of $500.00 has to be 
the most unbelievable, and unfounded 
story that I have heard _ in at least 10 
years. . 


We do pee er aon for ‘the Bureau - 


- of Land Management, the Quality of our 


work ‘is not written into the contracts. 
We pride ourselves on our honesty and a 
trust with the B.L.M. Under no situation 
will we violate that tr ust by saying that 
we made an agreement with Timothey 
[sic]: Mason, when in fact there was no 
agreement. The ridictlouse [sie] under- | 
lined sentence above will serve to sub- 
stantiate | and are the point I am 
making. 


> Best regards, a oe 
— /s/ Thomas S. Jackson: ‘Controller cc: 


to John Bailey 


. Although. the Gee emg: 
tion date was July 17, 1975, the 
Contracting. Officer did not termi- 
nate the contract until Sept. 4, 1975, 


a period of 49 days. During that. 


time the Government investigated 
the allegation (made for tlie first: 
time in the contractor’s letter of | 
July 10, 1975),.that the fence line. 
had. been improperly flagged and: 
the allegation that the steel posts. 
furnished ‘by the supplier were de- 


fective. There is nothing in the. 


record to indicate that the appel- 


_ lant was delayed as a result of the 


alleged failure of the Government. 

to adequately flag the fence line. 
The investigation conducted by the- 
Government disclosed that defer- 
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tive steel posts were = the cause | 
of the-delayed performance, Termi-_ 


nation of the contract on Sept. 4, 


1975, occurred within a week of the 
time the Government’s quality con- 
‘trol inspection concluded 
Aug. 27, 1975. | | 
While the Government’s investi- 
gation was proceeding the contrac- 
tor was afforded opportunities (1) 
to demonstrate his intention and 
ability to complete the work, (11) 
te document any.excusable cause of 
delay, and (iii) to propose a sched- 
‘ule of completion for the contract. 
The contractor failed to submit a 


on 


contract completion schedule, how-. 


ever, and. failed to. support his al- 
legations of excusable delay. De- 
spite the interest the Contracting 
Office had’ shown in having the con- 
tractor complete the contract, the 
record. does not disclose the muraber 


r. 


of days the contractor was at the 


construction. site in the: month of 
J uly. and it does not appear that 
any: work: was “performed . aiter 
Aug. 1, 1975. | 


In these circumstances we are un- | 


able. to find that the contractor — 


changed his position. to his. detri- 
ment? during the period. between 
the scheduled. date for completion 
of the contract and the date of ter- 
mination., We, therefore, find that 
the -contract was properly. termi- 

2 Application of the rule. enunciated in 
DeVito v. United States, 188 Ct. Cl. 979, 990— 
91 (1969); would therefore ‘not assist the con- 


tractor, assuming the rule to be applicable to 
construction. contracts. Yor a discussion of the 


Treason the. DeVito rule is not generally con- © 


sidered to be ‘applicable to construction con- 


tracts, see Olson Plumbing and Heating. Co., 
ASBCA Nos. 17965, 18411. (Mar. 31, a 
75- -1 BCA par. 11, 203 at Peeper eee 


nated: for default for the failure of 


the contractor to perform the con- | 
tract by the time specified.3. — 
Due_ to. _appellant’ s failure to 
completa the work under this con- 
tract the Government awarded. a 
reprocurement contract: to another 
contractor on Oct. 23, 1975. The . 
work was fully performed and ‘ac- 
cepted by the Government on Dec. 
10, 1975. The reprocurement con- 
tract was in the amount of $18, 902.~- 


50, which has.been paid by the’ Gov- 


ernment, and a release was signed 


| by the reprocurement contractor on 
Jan. 2, 1976 (Government Ex. B, 
C; Tr. 142-147). The Government 


requested an extra five- -post. corner 


for $125 in the reprocurement con- 


tract. which should be. deducted 
from. the total amount of the re- — 
procurement contract of $18,902.50, 
leaving $18,777.50. This necessary | 
adjustment is reflected ; in the Con- 
tracting Officer’s letter of Jan. 2, 


1976, in which excess reprocure 


ment costs are correctly: ‘stated to 
be in the amount of aot 863. 50 (Gov- ‘ 
ernment Ex. ‘D). | 


Cc onclusion 


The appeal is denice 


Karn S, Vcore. 
. Administrative Judge. 


I CONCUR: 


Wruitax Fr Weduaw, _ 
Chief. vi iid J nae , 


2, A. Davis, Ine., IBCA-960-3-72 (June 12, 
1972), 73-2 “BCA par. 10.098; Aargus’ Poly 
Bag; GSBCA 4314, 4815 (May 26, nee) 76-2 


7 BCA par. 11,927. 
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— Feb. 27, 1970. 
Madeline Duncan Martinez ‘On. 


DE CISIONS OF THE 
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ESTATE. OF CERAID MARTINEZ, | 


SR. 


5 TBIA 162 


Appeal tion an order denying petition 
for Peheenne: | 


i " Reversed. 


1 Indian Probate: Wills: Disapproval 
of Will—425. il | : 


Regardless of scope of ‘Administrative 
Law Judge’ Ss authority to grant or with- 
hold approval of the will of an Indian 
under statute, theré is not vested in the 
Judge power to revoke’a will which re- 
fiects a rational testamentary scheme 
disposing of trust or restricted property, 


APPEARANCES: Boyden, Kennedy, 
Romney. & Howard, by Scott ¢. 
- Pugsley, Esq., for.. a Amic 
Alice. cae | 


OPINION BY ADMINISTRA- 


fT VE J UDGE SABAGH 


INTERIOR BOARD OF — 
INDIAN APPEALS 


“The decedent, Gerald Mecines, 
Sr., died testate on Oct. 12, 1974, 


. oe of certain trust or re- 


_ stricted property on the Uintah and 
- Ouray Indian Reservation: and a 
balance of $280.91 in his Individual 
Indian Money Account. 

The record shows that the de- 
-cedent married Nancy Lee Nick 
Martinez on or about July 30, 1957. 
They were divorced on or about 
He then married 


J une 25, 1970. - Surviving the dece- 


DEPARTMENT OF THE INTERIOR 


“Decided Aug. 18, 1976 


leaving all of his ‘ 
personal and mixed” to his daieh- 


[88 LD. 


dent were S1x minor children from 
the first marriage, Madeline Dun- 


can Martinez, his surviving spouse 
and Amic Ate. Martinez, minor 


child from the second. marriage. A 
Tribal Court. Divorce Decree (Uin-. 


tah and Ouray J urisdiction) among 

other things ordered the decedent 7 
“shall pay tor the support of the 
said minor children (Six. children 


of the first marriage) a sum of 
$85. 00 for. each child,. until each | 
child reaches 
_-years ae 99 


the: age of 21 

On Dec. 8, 1979, ae ey ex- 
peuted. a Taal will and. testament 
‘property, real, 


ter by. the second marriage, Amic 
Alice Martinez, and. disinherited 
each’ of his ‘other children, listing 
each of them by name and dates of 


birth, because his former wife “has 
‘ turned. these children against me 
| and they do not seem to recognize 
- meas their father * * *.” 


Ata hearing held before Nore 
istrative Law J udge. William J. 
Truswell at Fort Duchesne, Utah, 
on May 16, 1975, the aecodenie 


first wife, Naney Martinez testi- 
fied that the children by the first 


marriage were being supported 
through welfare payments. 

On Ang. 15, 1975, Judge Truswell 
issued an Order disapproving the 
will because the decedent had an 
existing legal obligation to support 
all of his children; the six mmor 
children by the first marriage are 
now. on: welfare ; the decedent’s es- 
tate is needed a the support of all 
of his children ; and that the ap- 
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August aff Ants 


faa of the will at remove the 
source forever. -.-.-. 

‘The Judge further acess In ac- 
cordance with the laws of the State 
of Utah the decedent’s heirs at. the 


time. of his death were and. their 


respective Shares aréz; 0 6". 


Madeline Duncan Martinez—wife 7/21 


Julia . Ann: - ere eer ence: 2/21 e 


(born 4-10-58). , 
Gerald Martinez, J r —s0n Bet (born 
4-19-59) | 
| eile Martines—daughter, 2/2 (bor 
‘11-8-62) 7 
Adam Martinez—son 2a (vorn 5.16- 
63) | : | 
_ Larson Berry Martinez—son 9/20. (born 
7-38-61) . =e 
Chanel Lynn Martinez—daugnter 2/2 
(born 1-4-66) © 7: 
Amic -Alice Mastiner~daughter 2/24 
(born 3-2-71) a 


Madeline Martinez, vir 
spouse, as guardian ad litem for 


Amic Alice Martinez, petitioned for 


rehearing contending the. Adminis: 


trative Law Judge had abused ‘his 


discretion in disapproving the will, 
had failed to consider relevant evi- 
dence and had premised his decision 
on false premises of law and fact. 
She also submitted her own sworn 
affidavit wherein’ she declared the 


- six minor children by the first: mar: 


riage were receiving social security 
benefits from the. decedent's’ earn- 


ings. The petition was denied and 


an appeal taken to this Board. The 


grounds for the appeal are similar | 
to those upon which the petition for 


rehearing was based. 


Sec. 2 of the Act of Ju une 25, 1910, 


86 Stat. 856, as. amended, ‘by- Act 


of Feb.’ 14,-1913, 37: Stat. 678," 25: 


219-514-763 


: surviving 


U. 8. C. g 23%: 3 cama), provides § in 
pertinent part: 


- That any persons it the age ‘of twenty- 


one years: having any right,’ title, or: in- 


terest in any, allotment held: under :trust 
or, other patent containing restrictions 
on. alienation or individual Indian moneys 
or other property. held in trust by ‘the 
United States shall have the‘ ‘right prior 
to the expiration of the trust’ or ‘restric- 
tive. period, and before the issuance’ of 
a fee simple patent or the remoyal of 
restrictions, to dispose of such property 
by will, in accordance with regulations 
to be prescribed by the Secretary of the 
Interior’: Provided, however, That no will — 
so executed shall .be valid or have any 
force or effect unless and until it shall 
have been approved by the Secretary 
of the Interior: Provided further, That . 


_ the Secretary of the Interior may ap- 


prove or disapprove the will either before 
or after the death of the testator. eee, 
_ Absent proof of fraud or duress 


in the making of the will, or lack 


of testamentary ‘capacity of the 
testator, may the Administrative 
Law Judge disapprove . the will of 
a deceased Indian disposing of trust 
or. restricted property? , 

The Court in Todabaappoh | 
(Goombi) | v. Hickel, 397 U.S. 598 


—690: SS. Ct. 1816 (1970), perceived. 


nothing i in the statute that vests.in ; | 
a governmental official the ‘power to, 
revoke or rewrite.a will that teflects 


a rational testamentary scheme. 


The record reflects neither. fraud 
nor duress in the making of the will _ 
nor lack of testamentary capacity. 
Instead, it reveals what we consider 
to be a rational | testamentary 3 
scheme, ‘The testator exhibited ‘an 
awareness -of ‘those who were ‘his* 
heirs: at- law: In part “Second” of 
the will, the decedent left all of his 
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property, real, personal and nied 


to his daugtiter Amic Alice, the only 
child from his “present” marriage. 


In part “Third” the decedent disin- . 


herited his -wife; Madeline Duncan 
Martinez, “because shé owns small, 
undivided ‘interests in “allotments 
inherited. from her father oe 


He disinherited. his-six minor. chil- 
dren by. the former marriage in part — 


“Fourth,” alluding to such: child by 
name and birthdate. Moreover, he 
specifies the reason. for their Bene 
heritance, namely, “because she has 
turned. these children. against me 
and they do not seem ‘to roCoRn 
me as their father *'* *.” 

The Court. said in TLooahnippah 
(Goombi) v. Hickel, supra at 608 : 

To’ sustain the administrative action 


performed - on behalf ‘of the Secretary 
would; on this reeord, be tantamount to 


holding that a public officer ° can substi- 


tute his preference for that of an Indian 


Testator. ‘We need not here undertake to 


spell out the scope of the ‘Secretary’s 
power, but we cannot assume that Con- 
gress, in giving testamentary power to 
Indians respecting 3 
erty withthe one hand, was taking: that 
power away with: the other. by vesting in 


the Secretary the same degree of author- i ~2is 


ity to disapprove such a disposition. 


To recapitulate, the testator at- 


tempted | to. give his property to 
Amic Alice, his only daughter from. 
his second. marriage, to. the exclu- 
sion of.his surviving spouse and six 
children by. the previous marriage. 
He disinherited, the six children of 
| the. former marriage - because: his 
ife had. turned them. 
against. him.-and because they did 
hot ‘seem to recognize him as LUBE: 


former - -wife . 


| father. : 


DECISIONS. OF. ‘THE. DEPARTMENT: OF :. THE: ANTERIOR 


their allotted prop- | 


{83 LD. 


TY We find based upon the facts 
before us that:the decedenit’s will re- 
flects a rational - testamentary 
scheme and the Administrative 

Law Judge was not vested with the 
pow to revoke said will. . Ot 

We further conclude thant. the de- 
cedent Indian had the right: to dis- 
pose of trust or. restricted. property 
free from intrusion in the form of a 
Tribal Court decree or otherwise. 
See Blanset v. Cardin, et ah. 256 


‘U.S. 819, 41 8. Ct. 519. (1921). 


NOW, THEREFORE, by virtue | 
of the authority: delegated to the 
Board of Indian Appeals by the 


Secretary of the Interior, 48 CFR 


4.1, we REVERSE the Order Dis- 


_ approving Will and Determining 


Heirs issued by Judge. Truswell on 
Ang. 15, 1975. | 

IT IS ORDERED that the will 
of the decedent, Gerald Martinez, 
Sr., executed on Dec. 8, 1972, be, 
and the same hereby is approved 
and his:trust estate shall be -distrib- 
uted in accordance therewith. _ 

This decision 1 is. — for the De 
partment. ah 


| Miremmn ai ‘Sapaen, | 
Administrative Fudge. | 


L Conctiz: 


Araceae H Wirsox, Ay? 
Administrative J meee 


i “DONALD PETERS 
26 IBLA 235 ae 
. _ Decided August 1 Y, 197 6 


Aahear frou decision’ of the ‘Alaska 
State Office; Bureau of Land Manage-. 


goby PIS A DONALD permRg eee Te 


| ats 


_ _ August 1%, 1976 


fink” | ‘rejesting ‘Native allotment 
application F-15742 (Anch.). | 
Set aside and remanded. 


1: Adininistrative Procedure: diice: 
ally—Alaska: Native Allotments— 
Contests and — Protests: 


ment Contests 


Where the Bureau of Land Management . 


determines that an Alaska Native allot- 
ment application should be rejected be- 


cause the land was not ‘used and oc- - 


cupied by the applicant, the BLM shall 
issue a contest complaint pursuant to 43 


CFR 4.451 et seg. Upon receiving a time-. 


ly answer to the.complaint, which answer 
raises a disputed issue of material fact, 
the Bureau will forward the case file to 
the Hearings Division, Office of Hearings 
and Appeals, Department of the Interior, 


for assignment of an Administrative Law ; 
Judge, who will proceed to- schedule a 


hearing at which the applicant may pro- 


- duce evidence to establish entitlement to 


his allotment. 


APPEARANCES: Donald C. Mitchell, 
 Esq., Alaska Legal Services Corpora- 
won, Bethel, Alaska. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE PGE PRISH- 
BERG 


INTERI OR BOARD OF LAND 
a APPEALS | 


_ Donald Peters has appealed from 


a decision of the Alaska State Of- 
fice, Bureau of Land Management 


(BLM), dated June 25,-1975, re- 


his Native allotment: appli- 


cation F-15742 (Anch.), filed pur- 


— suant to the Native Allotment Act 


of ‘May 17, 1906, as amended, 43 


Generally— ~ 
Hearings—Rules of Practice: Govern- - 


USC: $8. 270-1. pe 910-3 


(1970), 43 CFR Subpart 2561. The 


rejection was based: on appellant’s 


failure to present clear and credible 
evidence of his aoe to an al- 
lotment. — : 

- Appellants - aie aoe 
tion, dated June 29, 1971, describes 
160 acres in Sec. 9, T.21 Ss. helo Hs 
K.R.M. Appellant claimed seasonal 
use for subsistence living from 1952 
to the present.: In the application 
appellant Sa a use as fol- 
pili : | an 


 ‘T’ve jean ‘using ‘this: land every year 
from 1952 to present: for hunting and 
trapping. Some years it is one or the 
other. I visited here often as a child be- 
cause my grandparents, aunts and uncles 


lived here. My grandparents and I feel 


this is my home. I feel like I could make 
a homestead here and make’ a living. I 
want my land in my name to keep in the 
family for generations to. come. . 


BLM conducted a field or 
tion of the land on Aug. 3, 1978. 


The field examiner found WO evi- 


dence of use and occupancy by ap- 
pellant. There were old buildings | 
on the claim, but the examiner con- 
cluded that they had been deserted 
by non-Natives who had in prior 


"years engaged in ‘the: mining or 


trapping business. | 

In Mar. 1975 the State Office 3 in- 
formed appellant that his applica- 
tion would be rejected’. unless he 
supplied additional information in 
support of his claim within 60 days. | 


On Apr. 18, 1975, appellant sub- 


mitted additional evidence in the 
form of two affidavits, one signed 
by es and. the other signed 
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by his sister, Catherine Peters. ‘The . 
State Office. determined the evi- 
dence’ submitted to be insufficient 


and rejected the application by de- 

cision dated June 25, 1975. . 
The procedures followed by BLM 

in Native allotment cases came un- 


der judicial scrutiny in Pencé v.- 


Kleppe, 529 F: 2d 185. (9th 
Cir. 1976), reu’g Pence v. Morton, 
391 F. Supp. 1021 (D. Alaska 
1975). Pence was initiated by cer- 
tain’ Native Alaskans, on their be- 


half and on behalf of all other Na- ~ 


tives similarly situated, who as- 
serted entitlement to allotments of 
public land pursuant to the Alaska 
Native Allotment .Act:of May 17, 
1906, supra. They alleged that the 
procedures | utilized by the Secre- 
tary. of the Interior in determining 
whether to grant allotments denied 


them due. process and sought in- 


junctive relief requiring the Secre- 
tary to adopt.and utilize procedures 
guaranteed to afford applicants due 
process. The. ‘district court dis- 


missed the action on the ground ’ 


that the granting or denial of an al- 
lotment was committed to agency 


discretion and not. Teviewable: PY 


the courts. 
The Ninth Circuit Court of Ap- 


peals. reversed the.district court, 


holding that Native applicants for 
allotments have a sufticient _prop- 
erty interest to warrant due process 
protection. In discussing “what 
_ process is due,” the court stated: — 

* * = [The Alaska Native applicants 
whose applications the Secretary. in- 


_ tends. to reject. must be given some kind. 
of notice and some kind of hearing Lad 


fore the rejection oceurs. 
*k * % Ba a # 2k 
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regulations, ~ 
‘practice. discloses an. alternative 


(83 I.D: 


* ®'* [A]t a minimum, applicants whose 


claims: are to .be rejected: must be noti- 
fied of the specific reasons for. the pro- 
posed rejection, - ‘allowed to submit 
written evidence to the. . contrary, and, 
if they request, granted an opportunity 
for an oral. hearing before’ the trier of 
fact. where evidence and testimony of 
favorable witnesses, may . be submitted 
before a decision is ‘reached to reject an 


‘application for an allotment: Beyond this 


bare minimum, it is difficult. to:determine 
exactly what procedures would best meet 
the requirements of due. process. = c 
It is up to the Secretary, in the first in- 
stance, to develop regulations which pro- 
vide for the required procedures, sub- 
ject to review by the district court: and, 
if necessary, by this court., 


Pence v.. Kleppe, supra at 149, 148 
(italics 1 in original). | 

Thus, the court did not attempt 
to. define those procedures necessary 
to. effectuate its. mandate, leaving 


‘that, determination to'the Secretary. 


Since the court did not refer 'to the 
Administrative Procedure’ _ Act 
(APA), 5 U.S.C. $551 et seq. 
(1970), except in regard to its juris- 
diction, it apparently felt that all of 
the procedural requirements of that 

act need not be met. N evertheless, 
this Department has generally ap- 
plied procédures consonant with the 
requirements of the APA’ when it 
has been determined that due proc- — 
ess requires notice and an opportu- 
nity for hearing, a and it shall do so 


here. 


‘While the. eoute saniee to. con- 
template. the promulgation of new. 
past — _ departmental | 


and - more expeditious ‘method. of 
implementing the ‘court’s decision: 
application... of.. the: Department’s: 


existing contest regulations. 


’ trade 
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“Well: aslabiched peed oxists 
for determination by adjudication 
of matters which are subject to the 
Department’s contest procedures. 
As early as 1893 the Department 
ruled that a homestead entry, once 


‘having. been: allowed, and: being: a - 


matter of record, should not be 
canceled without: notice to the 


7 entryman and opportunity to: show _ 


why: the claim should not be 
canceled. William A. Fowler, 17 
L.D. 189. (1898). Desert land. en- 
tries. have been accorded similar 
treatment. Sce @laude- Ek. Crumb, 
62 I.D. 99 (1955); SZohnnie F. 
Whitted, 61 ILD. 172 (1953). Notice 
_ and opportunity for a hearing have 
also: been: afforded to. applicants for 
and manufacturing site 
patents under appropriate circum- 
stances. Bythel J. Compton, 18 
IBLA. 148, 151 (1974); Don: EF. 
Jona, & TBLA 204. (1972). 

Until 1956. it was departmental 
practice to. grant a;mining claimant 
a. hearing before a, Land: Office Man- 
ager prior to a decision. on the 
validity of the mining claim..The 
Land Office Manager was not a 
qualified presiding officer within 
the ambit. of. the Administrative 
Procedure Act, supra. The Secre- 
tary. ruled. in. United. States: -v. 
O'Leary, 63 ILD. 341 (1956), that 
since a mineral claimant had a 


“property claim which may not be | 


invalidated without due process: of 
law,” the provisions of the APA. 
applied, and the hearing must’ be 
_ before. persons. qualified under the 
APA. ‘As the other substantive pro- 


visions..1n. the regulations relating 


DONALD. PETERS 
August 17, 1976 
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| to contests were: found. to be i in. com- 


pliance with: the provisions of the 
APA, thé Department. simply 
amended the procedures to provide | 
that the hearings be before “Ex- — 
aminers.” 21 FR a 622 ee 4, 
1956). 

To. carry out the Banidiis of ie 
court in Pence and insure due proc- 
ess in the adjudication of Native 
allotment applications, the contest 

regulations included at 48 CFR 
4.451 et seg. shall. henceforth be 
applied to such cases: Incorporated . 
in: 43. CER 4.451 by reference, with 
exceptions, are the provisions of 43. 


_ CFR 4.450, relating to private con- 


tests. Also applicable are the gen- 
eral hearings procedures contained 


in 43 CFR 490-430 and 4.420- — | 


4.423. ‘These procedures, used i in. im- 


plementing the right to notice and 


an, opportunity for hearing, have 
been repeatedly approved by vari- 
ous federal courts. See Orchard v. 
Alexander, 157. U.S. 372, 388 
(1895), relating to pre-emption 
claims; Cameron v. United States, 


1Pursuant to the procedures and depart- 
mental decisions, where BLM determines a 
claim or application. must be rejected as a 
matter of law, assuming the truth of all rele- 
vant matters stated inthe claim or application, — 
it may reject the.claim..or application with: 
out a hearing. See Brace C. Curtiss, 11 IBLA 
30: (1973).; W. J. Af. Mining and Development 
Company, .10. IBLA. 1° (1973) ;. Norman A. 


Whittaker, 8 IBLA 17 (1972). The aggrieved 


claimant or applicant may appeal such decision 
to, this, Board: 48° CFR. 4.400 e¢ seg. if, how- 
ever, BLM determines such a claim or applica- 
tion is invalid. because. the facts are not as 
stated therein, it must serve a contest com- 
plaint upon the claimant or applicant alleging 
wherein the claim or application is deficient. | 
If the claimant or epplicant answers within 
30 days and thereby raises a disputed issue of 
material” fact, the procedures ouch: infra 
apply. | 
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959 U.S. 450, 459-60 (1920), relat- 


ing to mining claims. The United 
States Supreme Court has im- 
-plicitly accepted the procedures as 
modified subsequent. to O’Leary in 
a number of cases. E£.g., United 
States v. Coleman, 390 U.S. 599 
(1968); Best v. Humboldt Placer 
Mining Co., 371 U.S. 834 (1968). 
Accordingly, the present case, 


which involves a factual issue, will | 


be remanded for proceedings pur- 
suant to 48 CFR. 4.451 et seg. 'Those 
procedures are summarized as fol- 
lows.? Upon receipt of the present 
case. file BLM should review the 


evidence. If it is determined that 


the .application should still be re- 
jected because of applicant’s failure 
to show use and occupancy of ‘the 
land or to comply with the other re- 
quirements of 438 CFR Subpart 
9561, BLM should prepare a con- 
test, complaint and serve it upon the 
applicant. The contest. complaint 


should: particularize the grounds | 


upon which the allotment 1 is s being 
- contested. 


The applicant will have. 30 Wye as ane 
8 Pursuant to 48 U.S.C; § 270-3 (1970) : 


from receipt’ of the complaint 


within which to file an answer im the 


BLM. office which issued the com- 
plaint. Tf an answer is not filed 


within 30 days, the- allegations. of 


the complaint: will be taken as ad- 
mitted, and BLM will decide the 
case’ without a hearing. 43 CFR 
4450-7 (a) ; United States ve Weiss, 


481 «F.2d 1402° (10th Cir. 1970); 


| nee? v. Morton, 363, F. ape 


 2'The summary is. intended only as a. real 


| outline. It is not intended, nor may it be. 


relied. upon, as a. substitute for the specific 
‘procedures contained in the Department’s reg- 


ulations and their interpretation in depart-. 


mental decisions, 
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ise ID. 


4259 (D. Ariz. 1973) ; United States 


v. Weiss, 15 IBLA 198 (1974). If 
an answer is filed raising a disputed 
issue of material fact, BLM will 


forward the case record to the Hear- | 


ings Division, Office of Hearings 
and Appeals, Department of the In- 


terior, for assignment of an Admin-- 
istrative Law "Judge to hear the 
case. 48 CER 4.450-7(b). 


- Upon assignment, the Adminis- 

trative Law Judge will issue to the 
parties a formal notice of. hearing. 
43 CFR 4452-9. A prehearing con- 


ference may first be ordered. 43. 


CFR 4.452-1. The hearing will be | 
held in Alaska ata time and place 
fixed by ‘the Administrative. Law - 
ey 43 CFR 4452-9. | 
At the hearing BLM, curosented 
the Solicion. will first go for: — 
ward with its evidence. The appli- 
cant. will follow. with a presentation - 


of his case..All parties will have the 


right to cross-examine and to rebut. 
The ultimate burden of proof.as to 
entitlement to an allotment rests 
with the Native applicant.? Sée Fos- 


: “Wo allotment shall be made to any person 
under sections 270-1 | ‘to 270-3 of this" title - 
until said person has made proof satisfactory 


_to the Secretary of the Interior of substantially 
continuous use and occupancy of the land 


for-a, period of five years.” ~ . 

As defined in. 43 CFR 2561, 0- 5 (ays 
“The term ‘substantially continuous use and 
occupancy’ contemplates the customary sea- 
sonality of use and occupancy by the applicant 
of any land used. by him for his livelihood. 
and -well-being and that of his family. Such 
use and occupancy must be. substantial. actual 
possession and use of the land, atleast poten- 
tially exclusive of others, and ‘not merely 
intermittent use.” 

-JAs required by 43 CER’ 2561. 0-3, an. ‘appli- 
Sa must be an “Indian, Aleut or Eskimo of 
full or mixed blood who resides in and 1s a 
Native of. Alaska,.and who is the head of a 
or is ‘twenty-one years of age: the | 
land must be. “vacant, unappropriated, and 


unreserved * * ¥,7 
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= V. ae OTL i, Pod. 836 (D. C. 
Cir. 1959). At the conclusion of the 
hearing the parties shall be given a 
reasonable amount of time by the 
Administrative Law Judge within 
which to submit proposed findings 
of fact and. conclusions of law. 43 
CFR 4.452-8 (a). | 
As promptly as abseble seas és 
time. allowed for filing proposed 
findings and conclusions, the Ad- 
ministrative Law Judge will render 


a written decision in the case. A- 


copy of such decision will be served 
on all pe to the case. 43 es 
4,452-8(b).- 


Any party, cud ae - BLM, ro | 
versely affected by the decision may 
appeal to the Board pursuant to 


43 CEFR 4.400 e¢ seg. 

Accordingly, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the de- 


cision appealed from is set aside 


and the case remanded for further 


proceedings not inconsistent with 


the views expressed herein. 
| Newron Frisagerc, 
Chie f. Administrative - ue 


WE CONCUR: 


Jamus R. Rromanps, - 


_ Appeals. | 
Ee- Officio. M ember of ie Board. 


Frupertcx F ISHMAN, 
- Administrative Judge. - 


JOSEPH W. Goss, 
Administrative J wage. . 


Dovenas E. ecigues 
Administrative Judge. 


ANNE DaEnasces Taswis, eee 
Administrative Judge. 


Martin Rrrvo, 
Administrative Judge. - 


Epwarp W. Sruzsine, 


- Administrative J wage, 


a oAN B. ‘Twosredon, 


eagle uate: ee 
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renee font a. decision of the Alaska 


State Office, Bureau of Land Manage- 
ment, rejecting a -resolution. adopted. 
by the City: of Kotzebue protesting the: 
allowance of am anne for with- 
drawal. | 


. Repeal dismissed. 
1, Delegation of Authority: ‘Extent 


7 of—Appeals—Rules of Practice: Ap- 

-. peals: 

3 Interior—Withdrawals and Reserva- 
tions: Authority To Make: : 


Generally—Secretary. of the 


Since the Bureau of Land- Miabeinent 
has no authority to issue a publie land » 


“order. withdrawing. land, . such authority 


| Director, Office. of. een gs ae - existing only in the Secretary, the Under 
7 ‘ F 


Secretary, and. the Assistant ‘Secretaries 
of the Department of the Interior, recom- 


‘mendations by officers of the Bureau of 
and Management relating to -withdraw- 


als are. not subject. to review under. the 
provisions of 43 OFR 4 S.400-2 or 38. CFR 
4.410, 9 im | 


APPEARANCES: rin cians Esq, - 
Merdes, Schaible, Staley & WDelisio, 


Inc., Anchorage, Alaska, for appellant. — 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE PRISH- 
BERG 


INTERIOR BOARD: OF EAND 


APPEALS 
By decision, of Feb. 3, 1976, the 


Ted ye 


Maiinsemont (BLM), ; ee a 


resolution of the City.of Kotzebue, 


which it treated as.a protest: to the. 


allowance of an application by the 
Department of the Air Force for 
withdrawal of approximately 80 
acres adjoining the Kotzebue Air 
Force Station for the protection of 


the, water. supply source of the Air 


Force Station. The City of Kotze- 
bue filed a timely notice of appeal. 
. Subsequent thereto, the Kotzebue 
Native Corporation filed a petition 
to intervene and a, motion to refer 
the case to the. Alaska, Native. Claims 
Appeal Board as a more appro- 
priate forum for consideration of 
the appeal. An examination. of: the 
case, however, has convinced us that 
quite apart from ally question as 


to the jurisdictional boundaries be- 


tween the two Boards, this Board 


lacks jurisdiction to review that de- 


cision for a different and: more fun- 
damental reason. 

This case involves the review ee 
a recommendation. by the Alaska 
State. Office, that a, withdrawal be 
approved. In. United States. ve 


Foresyth, 15 [BLA 43: (1974), we - 


examined a withdrawal application 
to. determine whether or not the ap- 
plication complied with the provi- 


~ sions of 48 CFR 2351. 2(b) and to 
ascerta in the effect of its notation 
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on the land. office records. We ex- 


pressly noted. that. we were not re- 
viewing the substantive merits of a 
withdrawal, but merely ascertaining, 
whether. the. procedural. require- 
ments mandated for such applica- 
tions had been fulfilled. United 
States v. Foresyth, supra at 47%. 
After reviewing the application to 
withdraw. in Foresyth, the Board 
ruled that “the withdrawal applica- | 


tion is defective and as a matter of 


law cannot be allowed until all the 
defects. have been corrected,” but | 
pointed out that the notation of the 
application nevertheless segregated 
the lands sought therein. Jd. at 54. 
In the present case appellant has 
not. questioned. the procedural cor- 
rectness of the Department of the 
Air Force’s a pplication to with- 
draw. the land in question, nor has 
it. even. suggested that. the applica- 
tion. is. defective. Rather, its objec- 
tion is-solely directed to the ques- 
tion of: whether. or not the with- 
drawal should be allowed: The 
State Office. considered the resolu- 
tion adopted by the City of Kotze- 


_bue to be a protest within.the ambit 


of 43 OF R 4450-2, This we believe 
to have been error, for reasons: 
which we will now set out. 

[1] The resolution adopted by 
the City of Kotzebue opposing: the 
allowance of’ the withdrawal indi- 
cated. that the City protested the 
proposed action. The difficulty in 
calling this a “protest”? within. the 
meaning of 43: CFR: 4450-2: arises 
in that the regulation apphes to any 
action “proposed to be. taken In any 


proceeding be fore the Bureau * **” 


gis} 


[Italics added] Withdrawal of 


public lands, however, is not an 


action taken by the Bureau of Land 
Management, but is one which is 
committed to the discretion of the 


Secretary of the Interior. The BLM 


Manual makes it clear that the role 
of the State Office, and indeed, of 
‘the Director, BLM, is merely advi- 
sory. Withdrawal of land is effec- 


tuated by the issuance of a Public — 


Land Order, 48 CFR 2353.1, and 
‘under the terms of sec. 38 of the 


Executive Order No. 10355; 17 FR © 


| 4831, such an. Order may only be 
issued by the Secretary, the Under 


Secretary, or the Assistant Secre- 


taries of the Department of the 
Interior. _ 
Thus, the BLM Manual provides 


that a Public Land Order “is an 


order effecting, modifying, or 
-cancéling a withdrawal or reserva- 
tion, which ts tsued by the Seeré- 
tary of the Interior * * *2? BLM 
Manual 2310.11K. [Italics sup- 
phed.] The Manual then states that 


“t]he order should be accompanied 


by 4 draft memorandum to the Sec- 


retary, for-signature by the Diréc- _ 
tor, explaining briefly the nécessity | 


for and the purpose of the order.” 
BLM Manual 2310.16. It further 


provides that réference should be 


made in thé mériorandurn to “pro- 
tests” against the withdrawal. 
While the views of the City of 
Kotzebue may be a relevant factor 
in‘ the eventual decision of thé 


- Secretary, the fact that the State — 


Office was not dissuaded: form rée+ 


ommending a pule of the With. 
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‘drawal to the Secretary and so in- 
formed the City of Kotzebue is not 
a decision subject to appeal or pro- 
test to. this Board. Inasmuch as the 
only decision regarding withdrawal | 


is that of the Secretary, this Board 
has no authority to review an ap- 
peal or protest from such decision. 
43 CFR 4.410. Moreover, it. is our 


view that no authority exists any- 


where within the Office of Hearings 
and Appeals to review decisions of 


the Secretary. 


Therefore, pursuant to ‘the ati é 
thority delegated to the Board of 
Land Appeals by the Secretary. of 
the Interior, 43 CFR 4. 1, the ap- 
peal of the City of Kotzebite i is dis- _ 
missed. In light of our disposition 
of the case, we make no rulings on 
the petitions filed by the Kotzebue 
Native Corporation: | 


Nuwron ea aes | | 
_ Chief Administration J’ wade 


WE CONCUR: 


Epwarp Ww. Srur EBING, 


Administrative Judge. 


Dovanas E, Hewnrquns, — 
Administrative Judge. 
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Ace from décision of Orepor State 


|“ Office disniissing protest of closure of 


right-of-way Orégon 015245. 


Set aside and remanded. 


3L6 DECISIONS OF THE. 
1, Rights-of-way : Generally—Rights- 
-of-Way: Applications — oe 


‘The Act of July 26, 1866, R.S. ‘OAT, 43 
U.S.C. -§ 982° (1970), grants a right-of- 
-way -for the: construction of highways 
over public lands not reserved for public 
uses. ‘Where the Bureau. of: Land Manage- 


“ment closes a 400-foot haul road, formerly 


‘part of a: ‘ right- of-way ‘issued to the 


Oregon: State: Highway Department on 


-Oregon and, California revested land for 


a material site,’ ‘without considering the. 
implications of the statute, and appel-. 
‘lant submits evidence showing that the 


‘road’ has ‘been’ used by the publie for 


many years, the decision will be set aside 


and the case’-will: be remanded for a 
-determination of whether a: highway. has 
. already been. established. undér the stat- 
_ ute or, if not to. afford appellant an op- 
-portunity.. ‘to file an application for a 
Ee ty pew ay: under: 43. CFR -2822.1-2: 


APPEARANCES: "Homer ‘D. ‘Meeds, 
pro Se. 


OPINION BY ADMINISTRA- 
TIVE JUDGE STUEBING 


INTERIOR BOARD OF LAND — 


APPEALS 
Homer D. Meeds appeals from 
a decision of the Oregon State Of- 
fice, Bureau of Land Management, 


dated Oct. 21, 1975, dismissing his — 


protest to BLM’s closing of a haul 


road previously used by the State. 


of Oregon in connection with its 


right-of-way (Oregon 015245) for 


a material source. 


The tract involved is ‘Gregon and 


California Railroad (0 & C) re- 
vested grant land. Previously the 
land .was situated in. the Rogue 


River National Forest,. and. ‘the | 


Forest Service had issued the Ore- 
gon State Highway Department a 
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permit to use the land as a source 


of material and to construct a road | 


from the nearest public road to the 


pit ‘site. Presumably, the haul road 
‘was constructed in the late 1940’s or 
early 1950's. 


The land then came 
under the jurisdiction of the Bureau 
of Land Management (BLM)_ 


through an exchange with the For-. 


est Service. On Nov. 5, 1964, the 


BLM issued the Oregon State High: , 
way Department'a grant of right- 


of-way over public lands for a ma- 


terial source and access road. 


_ The strategic location: of the road 
makes it important to the loca] resi- 


dents. The road, approximately 400 
feet in length, abuts Longanecker: 


Road and forms a shortcut across 
Poorman’s Creek from Forest Creek 


‘Road (county road) to Medford- 
Provolt Highway (State Highway 


938). The alternative route increases 
the travel distance between Forest: 
Creek Road and Highway 238 by 
1.4 miles or 2.8 miles round trip. 
One resident complained to ahs 
State about the noise and dust 
created by vehicles using the cross- 
ing, and the State responded by 
blocking the road. A controversy 
arose between those who wish to 
use the road and those who wish to 
have the alleged nuisance abated. 
_ In an effort.to keep the road open 
to the public, 38 residents signed a: 
petition dated Nov. 25, 1974, re- 


questing that the county declare the 


road to be a public’ road under the 
provisions of .OR.. REV. STAT. 
§§ 376.105 through 376.125, “Statu- 
tory Ways of Necessity.” By letter 
of Dec. 10, 1974, Robert J. Carsten- 
sen, Director of Public Works, de- 


SS ee, ie HOMER Di, MEEDS* 0°) 30.2 Sistem 


August 26, oie 


os ihe Sencnet on. ‘the grounds 
that the “Ways, of. Necessity” stat- 
ute.does not apply in this case... 


The State of Oregon requested 
| that the BLM accept a partial re- 


-linquishment of the right-of-way to 


cover the access road leading to ae 


site. nf 

Asa prerequisite t is sccopting ae 
- relinquishment, the Bureau required 
, the State to: sptea 


“1. extend both ends of the existing road 


block: that is north of Poorman’s Creek ; 

2. remove the culvert in commas 
Creek and dispose of the culvert ; 

8. construct a 5-foot high. ‘road: block 
near the south end of the BLM property 
that is south of Poorman’ s Creek: - 

4. place metal reflective site posts. be- 


tween Longanecker Houd and the: south 


road, block; 


5. explore the Sosetbitity of erecting ¢ a. 


“Dead End” ‘sign at the junction of Long- 
anecker Road and Highway 238, 


The State. complied. with hes 
conditions and the Bureau accepted 


the partial relinqaishment on Sept. 


9, 1975. bas 
—. On Sept. 30, 1975, ‘amar D. 


Meeds wrote to the. Medford. Dis- 


trict joe BLM, staan in 
part: 


‘tT wish to appeal your siaeisionr to close 


the ‘portion: of: Bureau of: Land: ‘Manage- 
ment road that: sabuts. Longanecker Road 


- and Forest. Creek Jackson County. Road - 
14,. ea Jackson 


in 38 R. 38 WwW. ee 
County. -_ 


The Chief, ‘Branch of Uends and : 


Mineral. Operations, Oregon, State 
Office, BLM, sponded on Oct. 2, 


1 These conditions were eget forth in a jetta 


of Aug. 20, 1975, from Donald’ J. Schofield, 
Medford District Manager, to George. Thornton 
_ of the Oregon State: ‘Highway: Division. °° 


1975, 5, = a, letter aecsiol. dismiss | 
_ ing. Meed’s protest. He. explained 


that blocking the road -was. a pre- 
requisite to. accepting’ the State’s re- | 
linquishment tor the . portion. of 7 


~ land. on. which. the haul road was — 
constructed. and cited | AB. CFR 


2801. 15 (i), which provides: 


That: upon. revocation or: termination 


of the right-of-way, unless. the - -Tequire- 
ment is waived in writing, he shall; so _ 
far as it is reasonably. possible to do SO, 
‘restore’ the land to its original condition 
‘to the entire: satisfaction of the superiar ‘ 


tendent in-charge. 


- He ‘further stated that “the reason | 
BLM required the State to block | 
the road was because BLM has’ no 
present or future need of the road. 


He said that the grant: of the right- 
of-way to the State’neither stated 


nor implied that the road. was to be 


epen to the public. Since the county 


has.no apparent interest in the 


road, as it rejected. the petition of 
the residents, and since the. BLM — 


_ has no need for the road and sees ne 
reason to accept liability for main- 


tenance and. unforeseen. accidents, 
the Oregon State Office. dismissed 
the protest. ra 

_ Meeds. appealed. The main thrust 


of his statement. of reasons relates a 


to the use of this road. by residents 
of the community and. their alleged 
right to keep it’ open. The statement 
of reasons was accompanied by his- 
tories of the road compiled by some 


of the residents, The main ear 
are. as follows: . 


“ The old. road, which Sas now hace = 


Sibect by BLM, -was the original 
pack trail and wagon road through | 


the mining settlement of Logtown 
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“to the mines on J ads ss Creek sien 
“Oregon was still-a territory in the ~ 


vearly 1850’s.2 The land encompass- 
“Ing a portion of the road was pat- 
“ented to a homesteader, John Mc- 


| Kee, ‘on Dec. 138, 1878. Although the ‘ 
- ‘property has Cua’ owners, the — 
‘road across this land has always 


been acknowledged as a public road 
‘and was traveled all year.as‘a short- 


“eut between F Forest ‘Creek road and 
| Highway 238. The present county 


road was built in 1871, and prior. to 
that time, the old. cod was the only 
road to he mines and ranches on 
Jackass ‘Creek, as it was known 


_ then. Early maps submitted by ap- | 
pellant show the road. The creek 


-erossing is in almost the exact lo- 
cation itwas100 yearsago. 
_ During the 1920’s, 1930’s, and 
1940’s the area was within the 
boundaries of the Rogue River Na- 


tional Forest. Maps made during 


this period show the road as a sec- 
ondary public road. Some residents 
can remember the county | grader 
gr ading the road. 

In 1941, Stearns and Owens 
dredge- mined along the creek, but 
they continuously maintained © a 
crossing and restored the area when 
they had completed their work. _ 

- In 1953 the State Highway De- 
par tment purchased: the resource 
| rights to An unpatented. mining 


2It appears that because ‘of. realignment 


“the original road may not have ‘been in the 
exact location as the haul road along its :entire 
length but was ‘in close proximity to it. How- 
ever, both segments have ‘been Closed and 
wccess barred ‘by ‘BE:M ‘order. . 
- ..® Presumably Jackass Creek was later nained 
“Poorman’s Bee but this: is not absolutely 
sglear.. 8% . 
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aan from W. W. and Gertrude 

Winningham fora gravel stockpile 
site. A rock crusher was set up and 
put into operation. The creek.cross- 
ing was reconstructed and ‘the road 
across the flat was leveled and 
graded ‘straight across to intersect 
with Highway 238.* In ‘addition ‘to 
the highway gravel trucks, school _ 
logging ‘trucks, please | 
residents ‘and “ wtility companies’ 
service crews traveled ‘the road. reg- 
ularly. The road is said to have been 
ased as‘a school bus route from 1938 ~ 


until about 1972, when the route 
was changed. 


“Kadminietration of tie Rogue 
River. National Forest was termi- 
nated in 1954 and the land in ques-— 


‘tion came under the jurdisiction of 


the BLM. Public use of the road 


| continued. 


In 1958 mcidenie peanonse the 
State Highway Department to in-— 
stall a culvert in the creek cross- 
ing. The State responded that it 


had no authority to allow public use 
_ of the road. The County Court also 
refused them on the ground that 


funds were lacking. | 
In 1967 Paul Miller bought the 


deeded Jand which included part‘of 


the old McKee homestead and the 
site of old Logtown. He had it sub- . 


‘divided and set aside a :60-feot 


right-of-way, 600 feet long the -ex- 


‘isting road for public use. He named 


it Longanecker Road and he of- 
fered to donate the 60-foot right- 
of-way to the County, if it would 
‘agree to maintain it and. straighten 
it, to meet his legal survey. On 


- 4Mhis ts the haul road as it-existed at. the 


_ time the: CONNEOVEDES originated. 
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Nov. 26, 1967, J ohn M. Black and 


~ other residents petitioned the Coun; 


. ty Court requesting that the entire 
length of the road, approximately 


1,000 feet, be accepted into the per- — 


manent County Road system and 
improved for general use. The 
County Engineer responded that 
the County would not, or could not, 
maintain two branches of Forest 
Creek road. ; 

During the next 7 


extent that the State Highway De- 


partment erected a stop sign at the 


intersection of the road and High- 
way 238, | 

Two houses were built on Longa- 
necker Road. Mr. Willard, whose 
house is within 400 feet of the creek 
crossing, ¢ complained to the State 

Highway Department about the 
noise and dust created by the traffic 
using the road. 


In Oct. 1974 it was learned that 


the State Highway Department 
planned to install a gate across the 
end of Longanécker Road on. the 


boundary of the gravel site to close 


the road to through trafic. 

The residents _ filed a protest 
against the closing of the road with 
George Thornton, Eighway Divi- 
sion Engineer in Medford, whe ad~ 
vised. fea to petition the County 
Board of Commissioners. At this 
time, the petition signed by 38 resi- 
dents was filed with the County 
Board. of Commissioners eva io to 
have the road. declared a “way of 
necessity.” The petition was denied. 
_ The gate was locked on Jan. 13, 
1975, with “Road Closed” signs 


years traffic » 
increased on the toad to such an 


erected” on each side, That night 
Willard reported to the Sheriff's 
office that the gate had beet vandal- 
ized. The next morning it was 
discovered that the gate had been 
sawed off with a chain saw and 
tossed over the bank. That day sev- 


eral residents driving across the 


road had flat tires on their vehicles 
from roofing nails on the road. Sub- 
sequently, highway crews filled the 
entrance to the road with a 6-foot 
bank of soil, effectively closing the | 
road. 

Another petition signed by moré 
than 800 persons was filed with thé 
Board of County Commissioners iit 
Mar. 1975. Commissioner Toit 
Moore organized a conference-type 
hearing on Apr. 2, 1975, with rep- 
resentatives of the BLM, State 
Highway division, and Jackson — 
County. Thornton annouriced that 
the State was relinquishing the 
portion of the right-of-way which 
encompassed the road and would re- 
move the barrier if directed to’ do 
so by the BLM. Ps 

The Chief,. Branch of Lands and 
Mineral Operations, BLM, sought 
the Solicitor’s opinion concerning 
the effect of the relinquishment. 
The Solicitor, by letter dated July 
3, 1975, responded. that if the BLM 


accepts the relinquishment and 


leaves the road usable, it assumes re- 
sponsibility for the road which 
would include sufficient mainte- 
nance to.meet BLM safety stand- 
ards. Liability would then. result, 
he said. The Solicitor added that. if 
it. is determined to be in the publie 
interest to have the road open but 


+320 


not maintained, the road should be 


clearly signed to the effect that it is - 


dangerous and not maintained. He 
commented that this was not prac- 
tical since the road would’ require 
regular Maintenance. because . of 
flood Same from Poorman’s 
Creek, = 
Permission was obtained. from 


the County. Director. of Public 
Works to open the original part of 


the road up the hill on the County 
right- of-way, by- -passing the bar- 


~ rier. This by-pass was used through- 


out the summer of 1975, despite at- 
, tempts by Willard to prevent the 
use. In Sept., the BLM District 
Manager requested the: State to 
block the by-pass. with another bar- 
rier of soil, thereby closing it. to 
through traffic.. 

Appellant claims that the State 
or the. BLM. was required to: give 
public notice. of the eons of the 
road. 

Appellant states that the as 
of the road violates 438 CFR 2801.1- 
_ 5(1), which provides that upon rev- 
ocation or termination of a right- 
of-way the land shall be restored to 
its original condition. Appellant 
urges that maps prove that this 


was:'a well-traveled road at the time 
the State Highway Department re-. 


aligned it. Also included with the 
appeal are “poll sheets”, which are 
statements from the residents | veri- 
fying that ‘the road was in existence 
| in the: early 1900's. | 

~ Appellant points to practical ¢ con- 
de reons such aS. ‘convenience, 
safety, fire protection and fuel con- 


_ servation as reasons for keeping the 
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road open. It is also asserted that 
the road closure channels trade 
away from the local stores.at Ruch — 


and Applegate. He emphasizes that 


no financial assistance is needed for 
maintaining the road. 

Regarding appellant’s contention 
that the State should have given 
notice prior to closing the road, this 
matter is one of State law and not 
within the jurisdiction — of this 
Board. As to whether BLM was re- 


| quired to give notice, there is noth- 
ing in the regulations providing — 


that. the public must be put on no- 


tice when use of a road, which is 


part of a State’s right-of-way over 
Federal land, is to be terminated in . 
connection with the partial relin- 
quishment of the right-of-way. | 
Under 43 CFR 2801.1-5 (i) BLM 
may require that the road used in 
conjunction with the State’s mate- 
rial site be blocked as a prerequisite 
to accepting the State’s partial re- 
linquishment of its right-of-way. 
If, however, it can be shown that the 
road is legally a public road and not 


merely an access road from which 


the State ‘hauled’ gravel from its 
material site, the Bureau has no au- 
thority to interdict its use. | 
The Act of July. 96, 1866, R. S, 
§ 2477, 43 U.S.C. § 932 (1970), pro- 
vides a possible means for this road 
to be a public highway. This section 


grants the right-of-way for the con- 


struction of highways over public 
lands not reserved for public uses. 
Under 43 U. S.C. § 932 (1970), it is. 
necessary, in order that a road _be- 
come a public highway, that it be 
established in accordance with the 
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August 26, AQTE 


i of oe: as: in seamen it is lo- 
cated. Ball-v. Stephens, 68 Cal. App. 
9d 843, 158 -P.2d 207, 209 (1945). 


7 ‘Referring to the law of the State, 
‘OR. REV. STAT. § 368.546 ‘pro- 
Tegarding | 


vides the ad 
grants: 


* eR Whenever a any person owning lands . 


in any county, and not within the limits 
of an ‘ineorporated city or town; has 
dedicated or, after August 9, 1961, shall 
forever dedicate, to the use of the public 
for road. ‘purposes all. or any ; portion. of 
said Jand, by: 

(1) Presenting to the county court a 


good and sufficient, deed: ‘properly exe 


cuted forever dedicating the land and 
granting such public road easement, and 
the deed has been or is accepted by the 
) ‘county court and placed of record; or. 


(2) Presenting to the county court for . 


filing, as provided by law, any map or plat 


of any town, addition or subdivision dedi- 


cating to the’ use ‘of the ‘public for road 
purposes the highways, ‘roads, streets, 


. alleys or other Public ways, shown there- | 


on, and the map or plat has" ‘been or is 


approved and accepted by the county © 


‘court’ or other publi¢e official and placed 

of record; each public road’ easement. so 
dedicated: shall be a. public highway and 
road and shall be. “open to Pen: use and 
travel. : gt 2s 
‘[1961..¢.556 § 1]. 


OR. REV. STAT. § 368. 555, spe- 


cifeally dealing with a right- -of-way | 


over United States public land » PTO- 
vides: 


*** The county courts 5 their respective 


counties may accept the grant of: rights 


of way for ‘the: construction of highways 
over public lands of the United: States. 
Acceptance shall be by resolution of the 
court spread upon the records of.its pro- 
ceedings, This section. does. not. inval- 


date the acceptance of such grant oy. 


yeneral public use and enj joyment. [Italics 
added.] [Amended by 1967 ¢.256 §1.] 


E express dedication. 


This» provision, thet; sanctions 
use and enjoyment by. the public as 
a means of acceptance of the Fed- 
eral Government’s grant under 43 


US.C. §:982 (1970). Likewise, a ré- 


view of Oregon. case Jaw reveals that 
‘Oregon courts have, for many years, 
deemed public: user’ of ‘a road to be - 


“a proper mode of accepting offers of 


‘a right-of-way for the construction 
‘of a highway over public lands. In 
Montgomery v. Somers, 50 Or. 259, 
90 P.-674; 677 (1907), ‘the Supreme 
Court of Oregon. stated: 


“The act of Congress [43 U.S. 0. § 982. 


- réferred to by the court isan express 
dedication of a right of way, and an ac- 


ceptance of the grant, while the land is a 
part of the public domain, may be ef- 
fected by public user. alone, without any 
action on the part of the public highway 


_ authorities. When an acceptance thereof 


has once been made, the highway is legal- 
ly established, and is thereafter a public 


easement upon the land, and subsequent - 


entrymen and. claimants. take subject to 
such easement. Wallowa County Vv. Wade, 
43 Or. 258; 72 Pac. 798; McRose vy. Bott- 
yer, Sl: Cal: 122, 22 Pac. 393; Smith v. 
. Mitchell; 21. Wash. 586; 58. Bars 667, 75. 
Am, ‘St. Rep. 858. 


Regarding the duation: of ie user 
the: a explained ‘at 67 T: 


oe “When the general” ' public ae | 
Sea) public lands:not reserved for public 


use,. for the. purpose - of appropriating 
a definite portion thereof:. for.a high- 
way, or to lay out or construct a high- 
way for public use, ‘they do'so with the 
consent of the owner ‘previously given Dy 
Under : ‘such circum- 
stances; the duration of the user is not 
material; so° long | as it’ ‘is’ “sufficient to 
clearly” assert an intention | on the part 
of the: general public: to ‘make such ap- 


_ propriation; * * *, 
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Appellant has presented evidence 


of use since the early 1900’s. The 


1908 and 1954 U.S. Geological Sur- 
vey maps, the 1932 Metsker map 
rand the 1952 State Highway De- 


partinent aerial survey photo, all 
“show the road and bolster -appel- 
lant’s contention that the road has 
been recognized as a public one for 
‘many years. BLM denies that the 
road has a long history of use. It 
claims that the old orig¢al mining 
Toad is not being ‘used and that the 


-haul road’s use only dates, back to 


the State’s material site in the 
-1950’s. In light of the Court’s in- 
terpretation of duration, in Jfont- 
gomery v. Somers, supra, BLM’s 

argument that the road does not 
have a long history of use loses sig- 
nificance. It is interesting to note 
that the State did acknowledge the 
use of the road by the public when 
it erected’a traffic stop sign at the 
intersection of the road and State 
Highway 938. Also, the county has 
used the road as a bus route. 

43 ~U.S:C. § 932 (1970) applies 
-only to 1ands that are not réserved 
for public use, and there is nothing 


in the file to indicate that the land 


in question is presently so reserved. 
‘The land is O & C revested land 


and the Act of June 9, 1916, 39 


Stat. 218, 219, sec. 2. states in hee 
nent part that: | 


i” « * all the general ina of the United 


States now existing or hereafter enacted 


relating to the granting of rights of way 


‘Over or. permits for the use of public 


lands shall be applicable to all lands title 


to which is revested in the United States 
“under the provisions of this Act. * * * 


OF THE DEPARTMENT OF THE INTERIOR 


[83 ID. 


Therefore, 43 U.S.C. § 982 (1970) 
is applicable to O & C land. 4 
Ordinarily, no application’ need 


be filed under sec. 932 as. no action 


on the part. of the Government is | 
necessary. 43 ‘CFR 2822.11; United 
States v. 9,947.71 Acres of Land, 
990 F. Supp. 328 (D. Nev. 1963). 


However a right-of-way for a high- 
way over revested Jand is currently 


an exception to this general rule, 


‘and now an applicant must ‘file an 
application and comply with 48 
‘CER 2829.1-9 if he wishes the route 


to. become a public highway under 


sec. 932. This regulation reads in 


pare as follows: 


(a) Showing Required. Re when a 


; Hight of-way is desired for the construe | 


tion of a highway under R. S. 2477 over 
the Revested and Reconveyed Lands, an 
application should be made in accordance 
with '§ 2802. 1. Such application should be 


accompanied by a Inap, drawn on tracing 


linen, with two print copies thereof, 
showing the. location of the proposed 
highway with relation to the smallest — 


‘legal subdivisions of the lands affected. 


i mee ES es ee 
(ec) Révested ‘and Réconveyed Landas. 
Where Revested and Reconveyed Lands 


are involved, no rights to establish or 


construct the highway will be acquired 
by reason of the filing of such applica- 
tion unless and until the authorized. of- 
ficer of the Bureau of Land 1 Management 


shall grant permission to ‘construct the 


highway, subject to such terms and con- 
ditions. as he deems necessary for the 
adequate protection and utilization of the 
lands; and for the maintenance of the 


objectives of the aet of Aug. 28, 19387 
(50 Stat. 874; 48 UiS.C. §118ta), 


It is noteworthy that the regula- 
tion which requires the filing of an 


‘application to acquire a right-of- 
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way preiane to 43 USC. § 932 
(1970). was. first. promulgated by 


publication in the Federal Register 
at page. 2506. on Apr. 12, 1957, as 
an amendment of 43 CFR 244.59 
(since recodified). Insofar as we 
can ascertain, prior to that date such 
a right-of-way could be acquired on. 
revested and: reconveyed lands in 
the same manner as on any: other 
unreserved public domain, i.¢., by 
public acceptance and use. 

~The question thus arises whether 


the public had already acquired a 


right-of-way over this road prior to 
Apr. 12, 1957. The evidence at hand 
suggests forcefully that it had done 
so. The alternative question 1s 
whether there is any current bar to 
the filling of an application to 
acquire the right-of-way in accord- 
ance with 48 CFR 2822.1-2. The 
record reveals repeated assertions 
by the Bureau of Land Manage- 
ment to the effect that it has no ob- 


jection whatever to the continued - 


use of the road by the public, the 
Bureau’s concern being centered ex- 
clusively on its liability for mainte- 
nance of the road and its exposure 
to tort liability® — : 

We recognize that the question of 
whether.a road is a public highway 
is determined by the law of the 
State in which the public land 1s 
located. Therefore, this Depart- 
. ment has considered State courts to 
be the proper forum to decide ulti- 


public right-of-way which has been ereated by. 
statute. 


HOMER D. MEEDS | 
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baile apes a sublic ee 


under 43 U.S.C. § 982 (1970)- has 


been created under State-law and | 
to adjudicate the respective rights 
of interested. parties. Alfred &. 
Koenig, A-30139 (Nov. 25, 1964); 
Herb Penrose, A-29507 (July 26, 
1963). Were this a case of a dispute 
between. private citizens without the — 
active involvement. of any officer or 
agency of this. Department, the 


_ resolution of the question would not — 


be a matter of administrative con- 
cern, and we would be constrained | 


to refer the appellant to his State _ 


court system. 
But where, as in this case, the 
BLM has ordered the road closed 


to public use, and has dismissed a 


protest of that action, and the rec- 
ord shows that both the closure and 
the dismissal of the protest were or- | 
dered by the Bureau without any 
consideration having been given to. 
the possible implications of the 
statute, it 1s appropriate that the 
Bureau review the propriety of its - 
action for its own purposes and to 
ascertain whether it should either _ 
alter its position or receive and ad- 
judicate an application aoe 43 
CFR 2829.1-9. 

In view of the fact. that the Ores 
gon State Office did not consider the 
implications of sec. 932 in making 
its decision, that decision will be 
set aside and the case remanded 
with instructions to consider first 


whether a public way has aiready 


5 We are unable to identify such liability on a — 


been established under the statute — 
and, if not, to afford the appellant 
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and/or other applicants to file an 


application to establish such a pub- 
lic way in accordance with the reg- 
ulation. A negative determination 
of either or both issues will. be sub- 


ject to a further BPE to this 


Board. 


Therefore, pursuant to ve au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR.4.1, the Deci- — 
sion appealed from is set aside and 
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the case is remanded to the Oregon | 
State Office for further 
| consistent with this opinion. — 


action 


~ Epwarp W. Sroreine, 
Administrative Judge. 


Wer CoNCcUR: — 


Doveias E. Henriquss, | 


Administrative Judge. 


FREDERICK FisHMAN, | 


Administrative J. niga: 
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Decided September 1 ‘13, “1976 


| “Appeal by Canterbury Coal Company 
. from a decision of. Administrative Law — 


Judge Paul Merlin, dated May 16, 


1975, in Docket No. M 74-104, in - 


which the Judge denied Canterbury’s 
Petition for Modification of the appli- 
cation of 80 CFR 75.1405 to its David 


Mine pursuant to sec. 301 (c) of the — 


Federal Coal Mine Health and antely 
oat of 1969. 


Affirmed. 


‘1, Federal Coal Mine. ‘Health. ‘and 


a Safety: ‘Act of 1969: Modification of 


Application of. ‘Mandatory ' ‘Safety . 
. Standards: | 


Where the evidence of record shows that » 


Automatic Couplers. 


a link aligner may’ not always be im- 
mediately available, | as. opposed - to the 


ever-present automatic coupler, present- 


ing an opportunity. for -a. Ininer to posi- 


“Ss GOD. himself: between — mine | cars .to 


perform» ‘a coupling, ae Petition | for 


Modification to. Permit» the. use of ‘link . 


aligners must -be denied: as. not: providing 
the same ‘degree of safety. as automatic 


. eouplers in all respects and. at all times: © 


- Application — of “Mandatory. Safety 


Standards: Automatic Couplers oe 


oe Where. the proponent. of a Petition tbe 

7 Modification of the application of 30 CFR — 
75.1405 is unable to rebut eviderice pro-. 
7 duced by MESA based upon measure- 
- ments and calculations showing .auto-~ 


matic couplers to be suitable for use in 
the subject mine with no. diminution. of 
safety to the mines, the Petition will be 
denied. ae ) 
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pellant, Canterbury - Coal Company ; 
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Leo J. McGinn, Esq.,, Trial. Attorneys, 
for appellee, Mining Enforcement and 


palely Administration. - 


OPINION BY CHIEF ADMIN. 
ISTRATIVE JUDGE DOANE 


“INTERIOR BOARD OF MINE — 


OPERA LL ON S APPEALS” 


ae actual and Procedural 
Back ground 


This ae ere commenced when 
Canterbury Coal. Company. (Can- 
terbury) filed a Petition for. Modi-. 
fication of the application of :30 


CFR 75.1405 to the haulage system 
‘in its David Mine located in. A:von- 


more, Pennsylvania. The provisions 
of 80 CFR 75.1405 (sec. :814(f) of 


the’ Federal Coal Mine Health and 


Safety Act of 1969) are as follows: . 


~All haulage equipment acquired by an 
operator of a coal mine on or after Mar. . 
80, 1971, shall be. equipped with: auto- 


~ matic couplers which couple by impact | 
2. Federal Coal. Mine “Health and ne 
= Safety Act of 1969: “Modification of 


and uncouple without. the necessity of 


persons going between the. ends of such : 


equipment. All haulage equipment with- 
out automatic couplers in use in a:mine_ 


- on Mar..30, 1970, shall also be so equipped 
within 4 years after. Mar. 30, 1970,: 


- Canterbury’s Petition’ called for. 7 


the use of a link-pin coupling sys- 


tem in. which links would be aligned — 
for coupling by use of a hand-held 


link aligner and a pin dropped or 


removed. by means of ‘the same:de- 
Se “83 LD: No. oS 
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vice. As grounds for the Petition, 


| Canterbury contended that its sys- 
tem is as safe as that required by 


coupling. and uncoupling opera- 
tions. 


five different: companies, the neces- 


sity of using open-ended flat cars 
(with no place available to. attach — 
the automatic coupler releasing | 


lever), and the number of small ra- 
_ dius turns in its haulage system, the 


use of automatic couplers would re-. 


- sult i in a diminution of safety. 
Inan amended answer, the Min- 


ing Enforcement and Safety Ad- 
ministration (MESA) stated that 
it opposed approval of the proposed 
system. because it did not guarantee 


the same measure of protection as 
30 CFR 75.1405. As grounds for its 


7 _ opposition, MESA cited the inves-- 


tigation it conducted i Im accordance 
with the provisions of sec. 301 (¢) 


of the Act, which resulted. in the 
recommendation that the: proposal 

not be accepted as it: did not elimi- 
nate the, need for miners to go be-_ 


tween mine ears for coupling and 
uncoupling. 


burgh, Pennsylvania, on Mar. 19 
and 20, 1975, the Administrative 
Law Judge (Judge) issued his de- 
cision in which he: held-that the 


- Petition should be denied with re-_ 


| spect to all equipment involved be- 


cause. Canterbury’s proposal would 


not at all times guarantee the same 
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Further, Canterbury con-  . 
tended that due to the fact that it — 
uses equipment. manufactured by 


| establish 
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measure Of safety as automatic” 
couplers and because. the use of au- — 


_ tomatic couplers will not result WM. 3 
80 CFR 75.1405 ‘because use of the — | 7 
dink: aligner eliminates the necessity 
of mine personnel going between — 
the ends of the equipment during 


a diminution of Pout 
| | fs ssues : Presented 
— A. He 
“Whether the J ndge erred i in con- 


cluding that the proposed use of a 
_ hand-held link aligner is not.as safe. 
as the use of automatic couplers i in 
the David Mine. 


"Whether the J udge area in con- 
eluding that the use of automatic — 


couplers 1 in the instant case will not 


result in a diminution of. safety to 
the miners. | - 7 


Discussion — 
A. 


One way of securing approval of 
a Petition.:for Modification is: for. 


an. operator to establish that hisal- 


ternative is as safe or safer than ~ 
the requirements of the mandatory : 
safety standard the application of 
which is sought. to be modified. In 
Kentland-Elkhorn Coat Corpora-— 


tion—Eastern Coal Corporation, 4. 
IBMA 180, 82 ID. 195, 1974-1975 

2 ee - OSHD. par. 
After holding a hearing i in Pitts- | 


19,570 (1975), the 
Board held that the petitioner must 
that the. 


as or safer than the required 


: method ‘in all respects and ab all 


times. 
Tn his. decision, the J a found 


that hazardous situations might | 


occur when the link aligner would. 


alternative 
method must be shown to be as safe 


a’ .) ne 


- not. be present Ere needed and the 
miner might step between the mine 


cars to perform a coupling. Fur- 
| ther, he found that if a miner stood 7 
on top of a.mine car to. per rform a 
he could topple over. 


coupling, 
- Based upon the above findings, the 


-. Judge concluded. that Canterbury’ Ss. 
alternative was not as ae as the 


mandatory” standard. — 
- Canterbury ._ | ‘challenged the 
- Judge’s finding with respect to the 


absence of the link aligner on two 


grounds. The first is the testimony 
of the motorman that he would 
never couple or uncouple mine cars 
without a link aligner. The second 
is the testimony of a MESA witness 
concerning a demonstration of the 


alternative staged for him during 


his investigation of the alternative. 
During this demonstration, a link 
aligner could not be ne on the 
motor closest to where the coupling 


was being performed..The pertinent, . 


testimony of the witness was: 


-Q: Do you know, whether or not, there 
were two hand link aligners on the other 
motor? . ; 

A. Yes. . zs 

Q. There were? a 

- A. Yes, I didn’t see the two, but they 
said ‘there were two on the other motor. 


[1] The Board is of the opinion | 
that Canterbury’s arguments. con- - 


cerning the J udge’ S findings of fact 
are unpersuasive. With respect to 


- the first, while the testifying motor- 
man ‘inight well do as he said at all — 
times, we must always consider 
what might occur if someone else 
were performing the coupling. An- 
_ other miner, substituting: for the 


| regular ee mete not ape so 
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| eonecientions: or “might be: con- | 
fronted with an. emergency situa- _ 


tion and perform a coupling or un- _ 
coupling without. thinking to use — 


the link aligner. Further, as seen 
“in the 


demonstration depicted 
above, if the link aligner were not | 
immediately available, even though 
only a short. distance away, a. ‘sub: 


stitute might be inclined to perform 2 
a coupling without employing the 


link aligner. Such is not the case 


with automatic couplers. which cou- 
| ple | on impact. An automatic cou- 


pler is always available and, except 
for. the possibility that it might re- 
quire positioning within its gather-. 
ing range, does not require human 
imput to perform a coupling. Ac- 
cordingly, neither of the situations 
found possible to.occur by the 
Judge would arise with the use of 
automatic couplers. 

Our review of the record adie 
cates that. the .Judge’s findings of 


fact are. supported by the substan- 


tial evidence of record, and, con- 


sidered in light of the Board’s hold-. - 


ing in & entland-Elkhorn—LEast- 
ern, supra, Canterbury’s alternative 
has not been. shown to be as safe or 
safer than automatic couplers-in all 
respects and at all times. Accord- 
ingly, the Petition cannot be 
granted on this ground. 


Another ; way of securing ap- 
ee a ee by ne 


ze “1Phe above- quotea testimony does not cons. 


clusively: establish that two link aligners 
‘were present on the other motor as the MESA 


- witness aid ‘not actually see both. - 
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that the application of the manda- 
tory. standard will result in a dim- 


inution of safety to the miners, and — 


‘Canterbury challenges the J udge’ S 
conclusion that the use of automatic 
couplers will not result i ina diminu- 
tion of safety to the miners, Can- 
terbury alleges - that the use of a 
_ drawbar on the rubber-rail cars, 

‘which operate both on track and off 

track, and the rail cars, which op- 
erate on track. only, carrying long 
loads was required to prevent de- 


_ railment and that the Judge’s posi- 
‘tion that. an exception had to be 
madé, for such equipment militates - 


| against the above. conclusion. Can- 
terbury also’ alleges that its use of 
“mine cars made by. different man- 
ufacturers and with different 
bumper heights makes installation 
of a standard coupler difficult, if 
not impossible.  ~ 
[2]. In the only ~ previous case 
Involving a Petition for Modifica- 
tion of the application of 30 CFR 
75.1405, Cannelton Industries, Inc., 
4 IBMA 74, 82 ID. ‘102, 1974-1975 


Board held that diie to the physical 
modifications of the subject mine 
which would be required by the ap- 
plication of the automatic coupler 


provision and the increased pros- 


_ pect of danger resulting therefrom, 


implementation of the mandatory 


standard would result in a diminu- 
tion of safety. In that case, the use 
of automatic couplers would re- 
quire the widening: of. a mine shaft 
entailing blasting and its concom- 
itant. hazards and. problems due to 
replacement of structural ‘support 


and also would require an increase — 


in the radius of a number of curves 
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increasing the chances of roof falls. 


In the instant case, the only con- 


tentions with respect to diminution 
are that: (1) the different brands” 
of cars on which the couplers would » 


be installed lack a standard bumper | 


height and make such installation 
difficult ; (2) the long loads referred 
to. pee require the use of draw- 
bars; and (3) some curves must be 
straightened ; in order to reduce, the 
possibility of derailment.. In reply 
to these contentions, MESA pre- 
sented evidence that it was possible 
to modify the ‘different brands of 
cars to accept a standard brand of. 
coupler; that an exception could be — 
made for long loads under certain . 
circumstances; and that, on the 
basis of calculations made by. its 
engineer, no curves would require 
widening. In reaching his conclu- 


sion, with respect to diminution 


of safety, the Judge accepted the 
MESA evidence because the MESA 


~ engineer based his opinion on meas- 


urements and calculations made 
therefrom, while Canterbury’s wit- 
nesses made no measurements ‘or 
calculations to support their opin- 
ion that automatic couplers. were 


unsuitable for use and: had never 


attempted to use such couplers in 
the mine, Our review of the record 


_reveals that the Judge’s findings of | 


fact and conclusions of law are sup- 
ported by the substantial. evidence 


of record. Accordingly, we must 
affirm his conclusion that. the use.of 


automatic couplers will not result: 


Ina. Hon: of ed to.. the 


miners, - 
“With respect.to Cea ae s.con- 

tention that the Judge made.an ex- — 

ception for long loads which mili- 
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tates aguttist the hove conclusion, a 


careful. reading of his decision 
reveals that the J udge (1) acknowl- 


edged that the MESA engineer 


would grant an exception to the 
requirement for long. loads as long ~ 
as special supervision was provided, | 
and (2). stated that, due to the 


special supervision © provided, the 


exception from the requirement for 
long loads would not constitute a 


diminution: of safety. Nowhere an, 
his decision, especially in his con- 


clusions of law and order, does the 
oJ udge: grant an ‘exception for long 3 


loads | or. rubber- rail cars. 


On May 13, 197 6, counsel for Can- 


terbury filed a ‘motion to stay this 
| proceeding pending a decision in 


Oneida Mi ining Company, et. al, 


IBMA 76-78, a case involving i 


| Petition for Modification of the ap- 


plication. of 30 CFR 75.1405 with 
respect. to. rubber- rail. cars only. 
This motion was based. on the theory 
that there was a great, similarity of 
issues and that a decision i in Canter- 
- bury might be dispositive of Oneida 


or vice versa. MESA filed a state- 
ment in opposition to this motion. 
The Board is of the opinion that. — 
the factual differences of these two 


cases: (Canterbury involves both on 


track and on track-off track cars. 
| whereas Onezda involves only on 


track-off track cars) destroy. the 


‘merit of staying the instant pro- — | 
ceeding. Accordingly, we will mony 


-Canterbury’s motion. 


Further, on. Aug. 14, 1975, ie 


Board stayed the enforcement of an 


outstanding sec. 104(b) order of © 


| above one 


withdrawal. ied: agar Canter 
bury pending resolution- of the 
merits of this case. In light of our 


disposition here on the merits, such 


stay must be dissolved. 


ORDER 


_ WHEREFORE, ena to the 
authority delegated to the Board by - 


the Secretary of the Interior (43' 
CFR 41(4)), IP IS HEREBY 


ORDERED that: - : 
1. the Judge’s dee Gone in thes 
case 
FIRMED; Lar : 
2, Caiiterbury’ S. Para ie! J eagk 


‘this proceeding IS DENIED; ‘and: 


8. the Board’s stay of. an fores: = 
ment, granted’ Aug. 14, 1975 Dy IS nes 
TERMINATED: ae 


: *. Davin pee : a me 
Chief = Judge. 


WE CONCUR: 


Hoe J. Seunszmvnes, ie Rey 


| Administrative Judge. 


Louis E. ‘SrRIEGEL, | 
Member as the Board. 


IN THE MATTER OF KENNECOTT 
COPPER CORPORATION - 
_ GSINGHAM — 


6 TBMA 288 


Decided September 16, J 976 | 
- Application for Review. 


1, Federal Metal eer Nonmetallic, 


Mine Safety Act: Imminent Danger es 


Withdrawal Orders: Dismissal 


is AR- ae 


830 


Allegations of invalidity ab initio. with | 


omespect to an imminent danger . with- 
«drawal order constitute a legally sufi- 


scient claim for relief under secs. 9 and 
§$ oe 730 


‘11 of the Act. 
(1970). 


30° ne | 


2, Federal ‘Metal asia Nonmetallic 


Mine Safety Act: Imminent Danger 
Withdrawal Orders: Mootness 


Abatement of a condition or practice | 
which gave rise to a sec. 8(a) imminent: 
danger withdrawal order does not render 
moot an application for review and an- | 
_. nulment of such order under secs. 9 and 
11 of the Act. 30 U.S.C. i parte) 728, : 


430 (1970). 


APPEARANCES: James B. Les, “Esq, . 


_ and Kent W. Winterholler, Esq., for 
: applicant, Kennecott. Copper Corp.;. 


David Barbour, Esq., Trial Attomey 
_ for respondent, Mining Enforcement 
and matey. Administration. eee * 


‘MEMORANDUM OPINION 
AND ORDER 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


“Pursuant to sec. 9(a) of the Fed- 
eral Metal and Nonmetallic Mine 
Safety Act of 1966, as amended, 
_ Kennecott. Copper Corporation 
(Kennecott) has applied for review 


and annulment of an imminent dan-. 


ger withdrawal order issued under 
section 8(a) of the Act. 30 U.S.C. 


"a —8§ 728 (a), 727(a) (1970). In con- 


~ nection with its application, Kenne- 
cott has petitioned the Board to 
exercise its discretion under 43 
CFR 4.500 (b) and (c), and order 
an agg ool hearing. Respond- 
en Mining = 7 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR © 


Enforcement and. 


sc iD: 


= aGurcee Administration (MESA), | 
_ recognizes the Board’s discretion to 


order such a hearing, but contends 
nevertheless that Kennecoit’s peti- 
tion should be denied and moves for 
dismissal of the subject application 
for review, arguing that Kenne- 
cott’s claim for relief became moot 
upon the termination of the subject. 
withdrawal order due to abatement. 


~ This case is now before the Board | | 


for rulings on Kennecott’s petition 
for an adjudicatory hearing. and on 


-MESA’s motion.to dismiss. 


At the outset, we note for the rec- 


| ord that in 1975 there was a signifi- 


cant alteration of the review provi- 


sions of the Act. As originally 


enacted in 1966, the Act. provided 
for apparently infornial, review by 


the Secretary under sec. 9 and for- 
mal review replete with a hearing 


on the record under sec. 11. 80 


USC. §§ 728, 730 (1970). Jurisdic- 


tion to make a final decision for the — 
Secretary under sec. 9 was delegated 


to this Board. 43 CFR 4.1, 4.500. (b) | 
and (c). Jurisdiction under section 


11 was lodged in the Federal Metal _ 
and Nonmetallic Mine Safety 


? Board of Review which was estab- _ 


lished as an independent agency. 30. 


US.C. § 729(a) (1970). The Board 


of Review was not bound by find- — 
ings of the Secretary and an appli- 
cant for review was entitled to by- — 
pass the Secretary. and: ae di- 7 
rey to that Board. | 7 
"Last year, the Congress seateiad 


the Board of: Review and trans- — 
ferred. its powers and functions to 

the Secretary. Act of June 27, 1975 - 
(89 Stat. 226). In turn, the Secre- ._ 


a) IN THE MATTER OF KENNECOTT: COPPER CORPORATION 
: 7 - (BINGHAM. MINE) | | 


331. 


B ene: 15, 1976 


on ‘alent thioss- powers “and 


functions to. the Board of Mine 


Operations Appeals, 48 CFR 4.1, 


4.500, but he has not yet promul- | 
e cated procedural regulations to mm- 
plement that delegation, - — a 

Because of the lack of. iapies 
explaining G 
how to pyre our. sec. 11 review 

-. powers and in order’ to. avoid 


menting regulations | 


duplicative proceedings, we are 
treating Kennecott’s application 


| as section 9. 


Viewed . from that. “perspective, . 
a ‘there can be no question that we 
-. have the power to order a formal 


adjudicative hearing, and further, 


that MESA’s mootness argument is 


without merit. The subject with- 


_. drawal or der is of typically: short — 
duration and capable of repetition. 
Tf the question of its validity were 


: declared moot; such. ‘order and 
others of like kind would escape 


‘review entirely. Disputes. involving 
such orders fall within a long- 
- recognized exception to the moot- 
ness doctrine in a well-established . 
dine. of federa] cases which are not 

: significantly distinguishable from 
the case at hand. Southern Pacific 

| Terminal Co. v. LEG, 219 U.S. 498° 
(1911) ;. Bastern Wssooiiied: Coal 

— Corp. vw Interior Board of Mine 
: Operations Appeals; 491° F.2d 277° 
(4th Cir, 1974) ; and Freeman Coal. 
Mining Co. vy. Interior Board: of 
Mine Operations Appeals, 504 
F. ad 741 ee Cir. eo We note 


as eel that the Ast. itself ee not 
expressly bar post abatement re- 
view of the validity ab initio of a 
sec. 8(a) withdrawal order and the 


Secretary’s regulations appear to 


contemplate sueb 1 review. 43 CFR © 
4, 662. ‘= 
ORDER 


| WHEREFORE, pucsuant to the i 


authority delegated to the Board by © 
the Secretary of ‘the Interior (43 


for review and annulment as if it CFR 4. 1(4)},. IT Is Reece : 


had been filed under sec. 11 as well’ 3 


ORDERED: 
1. that MESA’s ean to dismiss 7 


IS DENIED; _ 
2. that. Kennecott’s. petition for 
an adjudicatory hearing to be held 


in Salt Lake City, 7 
GRANTED; Bee < 
638. oUth at this case “BE. RE- : 
FERRED to the Chief Adminis- 


Ulan, IS. 


trative Law Judge for assignment 


to an Administrative Law J udge_ 
TO.CONDUCT: a hearing in ac- 


cordance with 5. USC. “554 
- (1970) and TO ISSUE a written — 


recommended decision and | 


SERVE such decision upon the 


parties by certified mail return— — 


receipt requested; and 


4. that, upon the conclusion of — 
the. proceeding before him, the _ 
Administrative Law Judge 
SHALL CERTIFY the record 


made and SHALL TRAN SMIT 


the same to the. Board. 


IT IS FURTHER ORDERED 


that each party MAY FILE with | 
the Board specific exceptions to the. 


recommended decision, . together 
with a supporting brief, on or be-_ 


dd2 
fore 30. days. from the date of 
receipt thereof. 
Bae | - Davi Deane, | | 
ae hie i Administrative Judge. 
| Howanb J. 


as ‘SCHELLENBERG, Je, 
Administrative Judge. . 


Louis E. STRIEGEL, 
Member of the Board. 


MOUNTAIN . STATES TELEPHONE 


WAY. 


» AND. TELEGRAPH. COMPANY | 
26 IBLA 393. 
_ Decided September 16, 1996 


Appeal from a decision of the. Idaho 
State Office, Bureau of Land Manage- 


ment, establishing the charge for use 
and. occupancy of communication site | 


OPINION. RY.  sDMMaTA. 


right-of-way 15769, 


‘Bet aside. oad remanded. 


» Aly Ropeeisdls “Comnanioaben ie 
2, —Hearings—Rights-of-Way: Act of | 
March 4, -1911—Rules of Practice: 


Hearings — 


Under 43 U:S.C. §.961 (1970) and .43 
CFR 2802. 1~7 (a), an: applicant has no 
right to a hearing in connection with 
original charges for use and occupancy 


of a communication site, and a hearing 


pursuant to a.request under 43 CFR 
4.415, will not be granted where appli- 
cant fails to make specific allegations or 


offer specific proof to show in what fac-. 


tors a Departmental Appraisal.” is. in 
error. 


2. Te eae Sites 


1911 


DECISIONS: OF THE DEPARTMENT oS THE. INTERIOR 


—Rights-of- Way: Act of aati 4, 


(83 ED. 


"Without convincing evidence. that 


charges prescribed under 43 U.S.C. § 961» 


(1970) and.43 CFR 2802.1-7 for use and 
occupancy of a communication site are — 
excessive, charges properly prescribed by 
an authorized officer will be sustained on 


| appeal. 


De Appraisals—Communication Sites 
-—Rights-of-Way: - of March 4, 
i911 — cn 7 

Denatene regulation 43 CFR 2802.1-7 


contemplates that a charge will be initi-. 


ally established for the entire term of the 
grant of a communication site right-of- 


APPEARANCES: Joseph C. 0’Neil and 
Laura F, ‘Davidson, Esqs., Denver, 


Colorado, for appellant; Frederick N. | 
_ Ferguson aud Bruce P. Moore, Esqs:, 


Office of the Solicitor, Department of 
the Interior, Washington, D. €., for the 
Department, - 


ee 4 VE J UDGE GOSS — 


: "INTERIOR BOARD OF. 
_ - LAND APPEALS 


“The Mountain States ‘Telephone = 


and Telegraph Company appeals 


from a decision of the Idaho State. 


Office, Bureau of Land Manage- 


ment [BLM], dated May 16, 1973 3, 
in which it is stated in part: | 
' The fair market. rental for use of [com- 
munication site I-5769] has been deter- 
mined to be $2,675 for -a-five-year period. 
The rental for the first. five-year period is 
now due and payable. = — 
Appellant requests. a hearing before 
an Administrative Law Judge pur- 
suant to 43 CFR -4.415.and asserts 


the decision is “contrary to-and in 
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| conflict with the facts and is arbi- 
trary and capricious.” | 

| _ Appellant had an existing 3 micro- 
wave site on Squaw Butte, 1 mile 
south, of I-5769 and requested per- 


mission to increase the equipment: 
| capacity. on such site. BLM refused - 
because an increased antenna height 


would interfere with coverage from 
a BLM lookout. Therefore, appel- 
lant requested the new site, I-5769, 
the ninth communication site on 
Squaw Butte. The old site, ‘which 
is nearly. identical i in size and set- 
ting . to. 1-5769, had an annual 
| charge of $92. per year. The old site 

has bear relinquished. and the use 


transferred to the new site. The new 


rental is based. upon a BLM ap- 
raisal report, 
[1,2] Under. 43 CFR 2802. 1 
| (a) an applicant, has no right to a 


- hearing in connection with initial 


charges. The regulation provides 3 m 
part: 

7 (a) Except as ; provided. in par- 

: agraphs. (b) and (c) of this sec- 


* tion,[*] the charge for use and oc- 
“cupancy: of lands under the regula- 


tions of this part will be the fair 
market value of the permit, right- 


of-way, or easement, as determined. 


‘ by appraisal by the authorized of- 


_ ficer. Periodic payments or a lump- | 
sum payment, both payable in. 


. advance, will be required at the dis- 
— eretion: of such Naas ae s: oo 
_ des added.] 


There has been’ no ‘specific allega: 


tion or offer of specific proof to ~ 
| | of-way decision which provides for.an annual —— 


show in what factors the BLM ap- 


= 1The exceptions- are not applicable here. 


praisal ‘of the 7 new “Bite is in error. 
The fact that the charges are higher _ 
than previously established for ap- 
pellant’s nearby site and for which — 
the new site is substituted, is not 
determinative. Therefore, appel- : 
lant’s request for hearing should be 
and - is denied. Cf. Kath, leen M, 


‘Sinyth, 8 IBLA 495 (1972). With- | 
out convincing evidence that. use 


and occupancy charged. are exces- 


sive, charges properly prescribed by 7 


an. authorized officer will. be ‘sus- 


tained on appeal. Western Arizona Ba 


CATV, 15. IBLA 2595; 263-64 
(1974). 7 
[3] The decision on ow oo” 
however, is. incomplete. Appellant 
had requested a grant for a 50-year 
term, the maximum period permit- 
ted under the statute. While the ap- 

praisal assumes a grant for a 10- 
year term,’ neither the term of the > 

grant nor the charge for the entire — 
term is set forth in the decision ap- 


-pealed. Sec. 2809.1-7(a)° contem-— 


plates that the charge “will be the _ 
fair market value of the * * * 

right-of-way.” ‘The chargé jis thus 
to. be set for the entire grant,’ with 
either periodic payments or a lump- 2 
sum payment, at the discretion of 
the authorized officer: The estab- 
lished charge may be reviewed pe- 
riodically and revised’ under. sec. 


- aIt is not clear that the Appraiser or the 
Reviewing Appraiser is an “authorized of- 


 ficer” who, under sec, 2802.1—7 (a), would have 


authority to establish the oe and charge. 
for the grant, 
8 The BLM Manual includes. a germple. right- 


rental’ during the ‘entire term of the grant, 
payable “[e]very five-years in advance.” BLM 
Manual 2802, Illustration 1, peeed 1. t 15). 
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9802, 17): * A method sen used | 
to establish such “foir market value. 


of the * * * right-of-way” is to 
measure the specific term and other 
features of the right-of-way grant 
against leases or grants for com- 
parable sites, including a compari- 
son of charges over the entire terms. 


_ .On appeal, this information is es-. 
sential for the Board in its review 


of the propriety of the charge com- 


| pared to charges for similar sites, . 
including the neighboring sites.on 


Squaw Butte. For these reasons, the 


case. should be remanded for: clari- 
a fication by the authorized officer. 


_. Therefore, pursuant to the au- 

“thority. delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from i is set aside and 
: the case remanded, | 


-JoserH W. Conk 
_ Administrative Judge. 


I CONCUR: 


| gece: E. Hewrrquns, 


Administrative Judge. . 


_ ADMINISTRATIVE JUDGE THOMP- 
SON CONCURRING IN PART, DIS- 
SENTING IN PART: =~ 


To the extent the ma] ‘ony opin- 
ion rejects appellant’s request for a 
hearing and the reasons therefor I 
concur.. However, I must dissent 
from that part of the decision 
which sets aside the Bureau’s Idaho 
_ State Office decision and remands 
the case for further consideration 

of the sppraisal: - is very difficult 


‘ American Telephone and Telegraph Com- 
pany, 25 IBLA 341 (1976). 


“DECISIONS OF. THE DEPARTMENT OF THE INTERIOR. . 


' to it. 
any offer of evidence to show error in the. .. 


“188 LD. 


to understand the majority? S posi- | 
tion that this Board has insufficient _ 


information upon which to review 
the propriety of the charge com- 


pared to charges for similar sites. ~ 
The rationale for this conclusion 


| appears to be the failure in the de- 


cision to set forth the term of the — 
right-of-way and the charge for the . 
entire term. While the decision ap- 
pealed from is not a model for fur- 


-nishing information and only gives 


the annual rental.and the amount 
of the 5-year lump-sum payment, I 
cannot see that appellant has suf- 
fered any prejudice. It would cer- 


tainly be proper, and indeed pref- 


erable, for the Bureau to indicate 


in a decision requiring advance — 


rental what the proposed term of 
the grant will be even though its . 
final decision on the. application : 


would not issue until the rental is © 


paid. In the absence of some objec- - 
tion by appellant—with supporting - 
reasons, that such information is 
essential in appealing the case on 


the proposed. charges — I believe 
this is a harmless omission, and not. 


a sufficient. reason for setting aside | 
the decision.®. 
It was proper for the Baveaa OF. | 
fice to- give notice. of the annual 


| rental or lump-sum payment. The 


majority opinion seems to. imply 
that. the rental proposed does not 
establish the value of the right-of- | 
way. The appraisal report, at p..1, _ 
states ten the —— ae “esti- 


6In any ‘event since ‘the aonraleal: ‘réport ee 


reflected the proposed term and appellant has 


undoubtedly seen the report, it. was aware of 
the proposed term and could ‘have objected 
It has not done so, nor has it tendered 


appraisal. 
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3 mate the face annual rental for the 
rights being granted, under a 10- 


year grant. The appraisal will serve — 
as the basis for establishing the. 
~ lump-sum payment for 5- -years rent — 
in advance.” The report, at pp. 7-9, 
indicates that. one of the valuation 
= factors in comparing this site with — 


other sites is the tenure of the lease, 


and specifically compares the 10- 
_ year proposed grant with the terms: 


of the leases selected as most com- 
parable to this site. It is obvious, 


- therefore, that the proposed 10-year — 
term for the grant was a basis for 


making the comparison and in de- 


termining the proper annual rental 
charge. To set aside the decision 


and remand this case to reexamine 
the appraisal for the reasons given 


‘unwarranted exercise to which I 
~~ cannot ascribe. oe 


| Joan B. Txomeson, - 7 
oat paella J ul en ; 


‘OLD BEN COAL COMPANY 


6 IBMA 204 


Decided wep 16, ‘1976 


| Aiea by the Mining Enforcement 
and Safety Administration from a de- 
cision by Administrative Law Judge 
Malcolm: P. Littlefield in Docket No. 
“VINC 72-48 in which he vacated a 


notice of violation and a related order 


of withdrawal that had been issued 
under Sec. 104(b). of the Federal Coal 


Mine Health ane Safety Act of 1969. | 


part. 


- Hallerud, . Esq., 
Set. aside in . part and affirmed in 


| 835 


e. ‘Federal ‘Coal | Mine ‘Health: and” 


‘Safety Act of 1969: Applications for 
‘Review: Pleading 


Where. an applicant: ‘has: ‘filea an ap- 


plication for review containing anincom- ~~ 


plete request for relief, but later ‘makes 
clear all the specifics of the relief desired. 


without objection, a responding . party : | 
| Shall be deemed. on appeal to have waived 


any claim of error below based upon. alm 
Administrative Law Judge’s decision to 


_grant the portion of-the relief ultimately _ 


requested but not mentioned in such ap- 


. plication. 43 CFR 4. 582 (a) (1). 


2. Federal Coal : Mine ‘Health and a 
Safety Act. of 1969: Notices of Viola- 


tion: ‘Reasonableness of Time | 


In a review proceeding, an itediniytrae 


tive Law Judge abuses his discretion — 
under sec. 105(b)- by, vacating a notice of © 

E violation. on the ‘ground that the time 
; originally fixed | therein’ is unreasonably 
appears to be an unnecessary and 


short because ‘such action is. inconsistent 2 
with the Secretary’s statutory obligation 


under sec. 109 to assess a civil penalty’ — 


for every violation of the mandatory — 
health or safety ere 80: Uz S. C. 


—§ 815(b)° (1970). 


3 Federal ‘Coal Mine ‘Healt th and 
Safety Act of 1969: Abatement: With- 


drawal Orders 


When an. inspector ‘finds that an. opera- | 


tor has failed to abate a violation within 


the time originally fixed ina sec. 104(b): 2 


notice, he abuses his enforcement. disere- _ 
tion by issuing a withdrawal order if, in. 
the circumstances, the time for abate- 


“ment should be further extended. 30 
(U.S.C. §$814(b) (1970). | 


APPEARANCES: Richard V. 1, Backley, a 


Esq., Assistant Solicitor, and John H. 
O'Donnell, Esq., Trial Attorney, for 
appellant, Mining Enforcement and 
Safety. Administration; Michael C. 
and Jonathan | z. . 
Buchter, Esq., for Jalsa ae Ben | 
Coal Company; i: 
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OPINION BY CHIEF ADMIN. : 


AISTRATIVE JUDGE DOANE. 


INTERIOR BOARD OF MINE 


OPERATE ONS APPEALS © 


In an initial decision dated Feb. 
Od. 1975, Administrative Law Judge 
Littlefield vacated an order of ce 
drawal and an underlying notice of 
violation, both of which were issued 


to Old Ben Coal Company cOlae =: | 


Ben) under sec. 104(b) of the Fed- 
eral Coal Mine Health and. Safety 
Act of 1969. 30- U.S.C. § 814(b) 
(197 0). He vacatéd both citations on 
the grownd that the time fixed for 
abatement of the condition cited as 
a violation was too short to be rea- 
sonable. “The Mining © Enforce- 
ment and. Safety Administration 
(MESA). appeals from Judge Lit- 
tlefield’s decision, contending: (1) 
that he erred in vacating the subject 
underlying notice. because Old Ben 
did not specifically. request such 
relief in its application for review; 
and (2) that, in vacating the related 
withdrawal order, he erred by fail- 
ng to take into account a 2-hour pe- 
riod which elapsed between the ex- 
 piration of the time specified for 
abatement in the subject notice and 
the time the’ related eee 
order was issued. a 

For the reasons set forth i in 1 detail 
below, we conclude that the failure 
of Ola Ben to pléad specifically for 
an order. vacating the subject notice 
provides no basis for reversing 


Judge Littlefield’s order to that of. | 


fect in the circumstances of this 
case. Nevertheless, we are. setting 
aside that. order because it: is in- 
consistent with sec. 


DECISIONS: OF THE DEPARTMENT OF THE 


109 and con-| 


INTERIOR [83 LD. 


sequently an abuse of diseretien 


‘under sec. 105(b) of the Act. 380 


US.C.. 88 $15(b), 819 (1970). | 
‘Insofar as Judge | Littlefield’s 
order vacating the sibject with- 


drawal order is concerned, we agree _ 
with ‘the result only and, are affirm- 


ing on the ground that the time 
fixed. for. abatement ‘should have 
been “* * * further extended sa 


30 U.S.C. § 814(b) (1970). 


a, ocedural and Factisal: 
| Background ~ 


“The frre notice of. vocen, i 
M. K., was issued to Old Ben at its 
No. 26 Mine by a federal. inspector 
on: Feb, 11, 1972. The- Inspector 
cited Old Ben for alleged accumu- 
lations of loose coal and. coal dust 
which he found were in violation of 
30 CFR 75.400. 30 U.S.C. § 864(a) 
(1970). The time fixed for abate- 
ment was 80 minutes. ~ 

Two hours after the. time origi- 
nally fixed for abatement expired, 
the inspector returned to the areas 
covered by the subject notice. Upon 
finding that abatement had. not 
been completed, he issued a sec. 
104(b) order of withdrawal, also — 
denominated 1 M.K. |. 

On Feb. 12, 1972, the inspector . 
once more ‘examined: the. . area 


covered by. the subject notice and 


withdrawal order, and upon find- 
ing that the alleged condition had 
heen totally abated, issued. a notice » 
to that effect. . - | 
— On Mar 13, 1979, Old Ben Paes | 
applied for review of Order. 1 M.K., 


contending ultimately: that: it was — 


unlawfully issued. MESA’s organi- .— 
zational predecessor, the Bureau of 


Mines, answered on Mar. 28, 1972, - 
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generally aoe Old Ben’s alle- 
3 gations of invalidity. | 
| Judge Littlefield set this case for 
hearing by notice, dated Feb. 7, 
1974. The hearing took place as 
scheduled on May 24, 1974. 
Subsequently, Old Ben filed a 
posthearing brief on Aug, 26, 1974, 
and MESA did likewise on 
Sept. 10.02 : 
Judge Littlefield handed down 
his decision on Feb. 24, 1975, and 
MESA timely noted an appeal on 
Mar. 14, 1975. Subsequently, both 
parties submitted briefs. 


Issues on Appeal 


A. Whether the Administrative 
Law Judge erred in vacating the 
subject noti¢e of violation when 
Old Ben never requested such relief 
in its. application for review. 

B. Whether the Administrative 
Law J udge mistakenly vacated the 
subject withdrawal order on the 
basis of an allegedly erroneous as- 
-. sumption that the time fixed for 


abatement was the 30-minute pe- 


riod specified | in the underlying 
— notice of violation rather than the 
2° hours that elapsed’ between the 
‘issuance..of the notice and with- 
drawal order. ee ee 


"Discussion a 


“Ty. ‘is: we noted. at. ihe outset, 
Judge: Littlefield vacated Notice. 1 
Mz. K. on the theory that the time 
fixed for abatement. therein was too 
short. On appeal, MESA argues 
that the. J udge erred in providing 
such relief in the absence of a spe- 
cific request therefor i mn n the applica- 
tion for review. 

Examination of the subject ap- 


plication for review reveals that, 
although Old Ben — tcharneterized 
Notice 1 M.K. as “invalidly issued,” 
there was, as MESA has pointed 
out, no specific request that such no- - 
tice be vacated. A specific request 
sa enact pee omitting attached ex- 


hibits, the application for review reads as 
follows: 


“COMES NOW, Old Ben Coal Gamontion: v4 


Applicant, by and through its undersigned 
attorney, and pursuant to Sec. 105 (a) of the 
Federal Coal Mine Health and Safety Act 
of 1969 (P.L. 91-173), makes application for 
review of Order of Withdrawal No. 1 MK. of — 
Feb. 11, 1972, a copy of which is attached! 
as Exhibit A, 
I 

“It.is the position of Applicant ‘that the 
said Order was not lawfully issued in that | 
it was issued upon Applicant’s failure to abate. 
an alleged condition within a time fixed which uk 
was of such short duration as to be unreason- . 


_ able, arbitrary, capricious ‘and’ impossible: of 


performance by Applicant. In support of its — 
Position, Applicant. states as follows: 

“1. Notice of Violation No. 1 ME of Feb. 11, 
1972, a copy of which is attached. hereto as. 
Exhibit B, was issued at 8:45 a.m., alleging 
accumulations of loose coal and coal dust at 
various locations as described in said Notice... 
Said Notice Tequired. that the alleged viola- 
tion be totally abated’ by’ 9:15 .a.m. on the 
same day—an elapsed. time of but thirty (30) 
minutes : 
~- &2° pen Applicant’s failure : “to totally 
abate the ‘alleged: violation. within ‘the time 
fixed—which failure was insured by: ‘the un- | 
reasonably short time fixed for ‘abatement-— 
the said Order of Withdrawal was issued. © 

“3. Applicant submits that the inspector: 
resortéd to a subtérfuge in an éifort to justify. 
theissuance of an order of ‘withdrawal: when, | 
at most, a ‘notice of violation might -have 
been authorized.. Under the type of. pretext — 
illustrated in this instance, any alleged: viola-: 
tion of a mandatory. health:-or safety: stand- 
ard: can be converted: into a. situation calling 
for an order of: withdrawal—without : regard 
to imminent danger or ‘unwarrantable failure 
by the operator—by the simple ruse of. fixing 
an impossibly -short-.time within which -to 
abate the allegéd violation and then issuing | 
an order of withdrawal: for failing to ‘meet © 
the impossible abatement schedule. ‘Applicant 
does not believe that the Bureau of Mines will 
condone such misuse of the’ ‘Federal eae Soa 
Health and Safety Act’ - 

.. “Ror the foregoing: reasons, Applicant acces 
that said Order of Withdrawal was not law- 
fully issued. Therefore, Applicant requests _ 
that said Order be vacated and held to be 

void ab initio.” | 
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for relief is required under 43 CFR 


d. 532 (a) (1), which regulation gov- 
erns the content of an application 


for review.” The failure of Old Ben 


to plead for vacation of the notice 
as an incident to the vacation of the 
withdrawal order constituted a de- 
fect in pleading when considered in 
light of the evidence presented at 
the hearing? — : 

_ Nevertheless, we are of the opin- 
ion that the oranting of relief by 
Judge Littlefield despite such de- 
fect does not constitute reversible 
error in the circumstances of this 
ease. We are so concluding because, 
as we have indicated in the past, the 
failure to make a timely objection 
below precludes an appellant from 
successfully claiming on appeal 
that an ‘Administrative Law Judge 
erred by granting a party’s claim 
for relief, even though a pleading 
- defect Goan ‘See Zeigler Coal 
Company, 3 TIBMA 448, 456- 8, 81 


LD. 729, 1974-1975 OSHD par. 


19,181 (1974), afd on reconsidera- 
tion, 4 [BMA 139, 82 ILD. 221, 1974- 





‘Section 4:532(a) (1) of 48 crr provides 
asfollows: = -- 

(a) An Appltentinn: ‘for review and an 
answer shall comply with applicable. ‘general 


. gequirements and ‘shall contain: 


“(1) A short and plain: statement of (i) 
such. party’s position with respect to each 
issue of law or fact which the party contends 
is. pertinent to the legality or correctness of 


the order or notice; (ii) and the relief re- | 


quested by such party * * *,” 


8 Although a sec. 104(b) withdrawal order. 


may have been terminated, an applicant for 
review of such order may claim that it should 
“be vacated because ofan invalid: underlying 
notice which should itself be vacated. See 
Zeigler Coal Company, 4 IBMA 139, 147-150, 
82 ID, 221, 1974-1975 OSHD par. 19,638 
(1975), rev’d on other grounds aub nom, 


United Mine Workers of America y.. Kleppe, 








582. F. 24 1408, cert. denied, . U.S. 


—_—_— eid 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[83 I.D. 


1975 OSHD par. 19,688 (1975), 
rev'd on other grounds . sub NOM, 
United Mine Workers of. America’ v. 


| K leppe, 432 F. 2d 1408, cert. denied, 
—— US. | 


(1976). | 
“The record. of this proceeding 
shows that at the evidentiary hear- 





ing MESA never once objected to 


the materiality of evidence intro- 


duced solely for the purpose of 


showing - whether the condition 
cited in the underlying notice was - 
actually in violation of 30. CFR 


75.400. Indeed MESA “produced - 


some of this evidence itself in sup- 
port of a statement in its Answer 


-averring generally that the notice 
OO om 


* was properly issued pursu- 
ant to the provisions of Sec. 104(b) 

oe That statement alone shows 
that - from the very beginning 


MESA expected Judge Littlefield 
to make findings of fact and con- ~ 


clusions of law with respect to the 
validity ab “initio of the notice, 
Moreover, ¢ a poate a 





“4 8ee also Fed. R. Cir. Proc, rule 1500), 
28 U.S.C.A. which reads as follows.: 

“(by Amendments to. Conform. to. the Evi- 
dence. When issues not raised by the Plead- 


‘ings are tried by express or: impliéd consent. 


of the parties, they shall be treated in: all 


respects as if they had been raised in the - 


pleadings. Such amendment of the pleadings. 
as may be necessary to cause them to conform 


- to the evidence and to raise these issues may | 


be made upon motion of any party at any 
time, even after judgment; but failure so to 
amend does not affect the result of ‘the ‘trial of 


these issues." If evidencé is objected to at 


the trial on the ground that it is not within © 
the issues.made by the pleadings, the court 
may allow the- pleadings to be amended and _ 
shalt. do so freely when: the presentation of 
the merits of the action will be .subserved 
thereby and the objecting party fails to satis- 
fy the court that the admission of such evi- 
dence would prejudice him in maintaining 
his action or defense upon the merits. ‘The 
court may grant a continuance to enable the . 
objecting party to meet such evidence,” 


| = ee OLD 


7 one that MESA may have har- 


bored with respect to the precise. 


~ dimensions of Old Ben’s claim for 


_ ; relief should ave been dispelled 


- following receipt of Old Ben’s post- 
hearing brief. There, Old Ben made 


explicitly clear that it: wanted the 
Judge to ‘vacate the notice, and it 
set. forth the reasons it thought 

would support such action. ‘Yet, In- 


replying to the posthear ing brief, 


MESA made. no protest over the. 


apparent discrepancy. between. the 


- content of the brief and the plead- 
ings contained in the application — 
for review. It simply met Old Ben’s | 
arguments head ‘on. In view. of. 
MESA’s failure to make a protest 


by objecting ! below at the appropri- 


até time, we hold that it failed to. 
preserve for appeal any objection it 
might: have made based 0 on : Pleading ; 


defects. 


[2] ‘Although ¥ we vofoct MESA’s : 
reasoning for setting aside the © 


- Judge’s decision to vacate. Notice 1 


for other reasons. In.vacating such 


notice solely on the basis of Old. 


- Ben’s original contention that the 
time fixed for abatement was too 
short, Judge Littlefield. seems. to 
have overlooked Old Ben’ s aban- 


- donment of that theory. While Old 


Ben’s application for review does 


suggest that the notice was invalid. 


for the reason specified _ ‘by the 


- Judge, its posthearing brief makes . 


| clear that in the end. Old Ben was 
arguing that the notice should be 
vacated not because. the. abatement 


time originally fixed was too short, | 
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| thereon. : 
M.K. we nevertheless hold on. de. | 
novo review that it must be set aside | 


but rather’ because the i issuing in- | | 
spector allegedly erred in finding a _ 
violation of 30 CFR 75. 400 and also ~ 


because such regulation was alleged 
to have been’ invalidly promul-. 


gated. Furthermore, an erroneously. 
short abatement time is not the kind 
of defect which provides the: basis 
for a judgment vacating a notice of | 
violation. The Judge’s conclusion to’ 


the contrary was plainly inconsist- 
ent with the mandatory command 
of sec. 109 to assess a civil penalty 
for every violation of a mandatory 


health or safety standard, and we 
hold that an order vacating a notice 
of violation merely because it con- 
tains an unreasonably short abate- 


ment period is an abuse of discre- 


tion under sec. 105(b). 30 U.S.C. 


| § 815 (b) (1970). Accordingly, we 


are setting aside the Judge’s order 
vacating the subj ect. notice: Such 


action will permit. the bringing of 


a civil. penalty Proceeding based - 
B. _ 


[8] We turn now to the remain- 


ing question on appeal which is 


whether Judge Littlefield erred in 


adjudicating the validity. of the 
subject withdrawal order on. the 
basis of the 30- minute - abatement 


period fixed in Notice 1 M.K. - 
MESA. argues. that the 30-minute 
period was “extended” by. the ad- 


| ditional 9g hours that, elapged prior : 


5'The ‘failure ot thw Shane: to “determine 


whether there was in fact.a- violation as | 
found. by the. inspector. was harmful to Old © 


Ben. However, Old Ben. did not appeal, and. 
consequently, we need ‘not remand, ave nm. iy: 
supra, — é; a 1 Bear é . 
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‘ae the issuance of the related with- 


drawal order. 
Here again, Doth: MESA and 
Judge Littlefield seem to have mis- 


7 apprehended the significance of the - 
| evolving nature of Old Ben’s attack . 
on the validity of the subject with- 


drawal order. As we indicated 


above, Old. Ben initially pleaded 
. that such withdrawal order was in-- 


valid because the time originally 


fixed for abatement in the underly- - 


ing notice of violation was unrea- 


7 sonably short. However, 1 in its post- 


hearing brief, Old Ben significantly 
altered its argument in light of the 
terms of sec. 104(b) and the evi- 
dence. Seeking to bring its claim 

, squarely into alignment with the 
express statutory criteria for issu- 
ance of section 104(b) withdrawal 
orders, Old Ben contended in part 
that the subject withdrawal order 


was invalid: because it was based 
upon the érroneous finding “* * *_ 


that the period of time [for abate- 


ment] should not be further ex: 
tend * * *? The basic problem in 


this | case is that Judge Little- 
field’s findings and conclusions and 


MESA’s arguments on appeal re- - 
late to Old. Ben’s original argument 

in its application. for review and _ 
7 ans largely unresponsive to the ulti-. 


mate issue that was tried by implied 
consent and discussed at length . in 
Old Ben’s posthearing brief. 


- Focusing: upon the actual iss 
sus, namely, whether the inspector 


abused his enforcement discretion 
_ by issuing.a withdrawal order in- 
stead of further extending the time 
for abatement, it is immediately 


clear that MESA’s argument with 


DEPARTMENT 


OF THE INTERIOR [88 LD. 
respect to the 2 hours. that elapsed 
prior to the issuance of the subject _ 
withdrawal order is only margi- 
nally relevant. Even if we were to 
accept the proposition: that the fail- 
ure by the inspector’ to reinspect 


_ during the 2 hours following expi- 
ration of .the originally fixed 30- 


minute abatement period consti-. 
tuted an extension of time under 
sec. 104(b) as a matter of law, such 
proposition could hardly be the ma- 
jor premise of a logical argument 
concluding with the holding that 


the inspector correctly found that 


the time fixed for abatement should 
not be further extended.® That, held- 
ing could only be based on premises 
concerning. the. facts confronting 
the inspector at the time he issued 
the. subject withdrawal order re- 
garding whether | an additional | 


abatement period should be allowed. ~ 


Viewed from that standpoint, it 
does not matter whether the time .. 
originally fixed for abatement was 
impliedly extended from 30 minutes 
to 21/4, hours: : 
Having examined the avidlenite of : 
record, ‘we are satisfied that, in the — 
circumstances, an dditional abate- - 


ment period. should have been 


granted, in preference to the issu- 


ance of a withdrawal order, and we 


SO » find (Tr, 103, 109-111, nt). 


‘© Parenthetically, we. Obes that the sub- 


ject withdrawal order on its face. plainly 


stated that the predicate for. its issuance was 


“t *°* the expiration of the time originally 


fixed * * *,”° That statement clearly under- 
cuts MESA “counsel’s argument. that there 


was an implied extension of time. Moreover, 
_we think. that an. extension © can only be 


granted by formal noreg as indeed has. been 


MESA’ S practice. 
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Reordinglgs we.are > affirming the 
portion of the decision below vacat- 
ing Order 1 M. K., for the reasons 
stated above. 


“ORDER 


os °WHEREF ORE, Sere to the 7 
_ authority delegated to the Board by 
the Secretary of the Interior, 43 
CFR 4.1(4), IT IS. HEREBY 
ORDERED that the decision in the 
above-captioned docket IS SET. 
ASIDE insofar as it vacates Notice | 
: oe graphs: Probative Weight | 


IT IS FURTHER ORDERED 7 


er Where photographs are introduced { in evi- 


1 M.K., Feb. 11, 1972, 


that the decision below | IS: AF- 
FIRMED insofar as - it vacates 
| Order 1 MK, Feb. i, 1972, 


Hie ere 
eae: hie C Adminiatrative J cae 


We CONCUR: 


Howarp J. Scrernenenea, J Ry 
Administrative J — in 


Louis. E. ‘Sonmnaiice 


; ‘MOUNTAINEER COAL COMPANY, 


3 8 IBMA 208 


"Decided a September th, t 1996 ; 


| Appeal . Weuntaince: Coal Company 


from .a decision by. Administrative 


Law d udge Paul Merlin, dated July 14, 
| 1975, in Docket No.. 


- Order of Withdrawal and denied an 
- _ Application for Review thereof. 


222-093—-76——2 


MORG. 3-272, - | 
which upheld an imminent danger 


Affirmed. 


1, Federal ‘Coal Mine Health aid - 
Safety Act. ‘of 1969: Evidence: Cred- 7 
ibility of. Testimony — tf 


Where substantial evidence of record « cor- | 
roborates the findings of the trial judge 
that the testimony of the witness for one 
party is more credible than testimony of 
the witnesses. for. another party, | the 
Board, on. appeal. will not disturb such 


: finding of credibility. 


2. Federal Coal Mine Health and 
Safety Act of 1969: Evidence: ‘Photo- 


dence, particularly - for the purpose of 
showing shade and eolor, and the party 


~ _ introducing such evidence fails to estab- 
oe. & lish the accuracy thereof in terms of be- 
. ing true representations of the shade and | 


color of the subject of such photographs, 
it is:proper for the trier of fact to give 


no probative weight to-such evidence. . 


‘APPEARANCES: “Alan B ‘Mollohan, 
Esgq,, . and Michael G. Kushnick, Esq., 

A for appellant, Mountaineer Coal Com- 
‘pany; Thomas A; ‘“Mascolino, Esq,, 
Assistant Solicitor, and Frederick. W. 


wes o Ls Board Pee Moncrief, Esq., Trial Attorney, for ap- 


pellee, Mining Enforcement aud feel 


. Administration. oe 


eh OPINION BY. CHIEF : ADMIN- 
ISTRATIVE JUDGE DOANE 


| INTERIOR ‘BOARD OF MINE — 


OPERA iid ON Ss APPEALS 


Factual nid: Provedural 
“Background © 


a 1 p.m. on: Feb. 3. 1975, a Min- 
ing Enforcement and Safety Ad- . 
ministration (MESA) inspector _ 
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coma a@ Sec. 104(a) Order of With- 


drawal to Mountaineer Coal Com- 
pany (Mountaineer). during an_ 
inspection of Mountaineer’s Love- 
ridge No. 22 Mine located in Fair- 


view, Marion County, West Vir- 
ginia. This Order cited the follow- 
ing. conditions as constituting an 
- imminent danger: ae 


“The No. 1 ‘pelt. located ‘in : the | main s 
north section had an excessive amount 2 


of coal float dust (fine) on the floor and 


3 feet up the ribs for.a distance of 2000. 


7 feet and in the adjoining erosscuts right 
and left and in the No. 3 entry which 
runs parallel 
entry. 


; There is [sic] five bottom rollers ‘bad 


in this. conveyor belt. 


The Order was eee Ga a 11 :30 ae 
alleged. The J udge based his con- 


clusion. that imminent danger ex- 
-isted’on his findings that: (1) the 
cited condition did exist; (2) the _ 


a.m. on Feb. 5, 1975. On the morn- 
, ing of Feb. 4, 1975, a party consist- 
ing of iheconedident of Mountain- 
. mee the chairman of the United 
Mine Workers local safety: commit- 


tee, an independent mining engi- 


‘neer, the vice president in charge 
of. safety of Mountaineer’s parent 


, company, Consolidation, Coal Com- 
pany, the company shift inspector 


who had accompanied, the MESA 
| inspector when the Order was is- 


— gued, a metallurgical and environ- _ 
mental engineer employed by. an- 
other subsidiary of Consolidation | 
Coal, Company, and a professional 
photographer inspected the cited 
conditions. At this time the photog- 
-rapher took a-number of pictures” 
of the area, some of. which were of- 
fered and accepted as evidence 
by the Administrative Law Judge J 

| for vacating the Order because 


= (Judge). 


‘DECISIONS - oF. THE DEPARTMENT. or. THE INTERIOR 


the | 


[83 LD. 


“Aionntaatene: filed a timely re 


‘plication for Review of this Order 


and a hearing was held in Arling- 


ton, Virginia, on Apr. 30, 1975. On 


J uly 14, 1975, the Judge issued his 
decision in sehich he concluded that 
the Order had been properly issued - 


and denied Mountaineer’s -Appli- | | 
-eation for Review. In reaching this 


result the J udge found that the 


“MESA. inspector’s description of 
_ the area, that it was black with float. 
coal dust on the floor and three feet: 


up the ribs, was essentially corrob- 


with the conveyor ‘belt _orated by the shift inspector who 
__ was present during both the MESA 


inspection and the company inspec- 


tion, and he found that the condi- 
tion cited. in the Order existed. as 


subject mine had experienced. meth-- 


ane ignitions in the past ; (3) the : 


belt was. shaggy and old; and (4) 
the belt had five bad callers, 
In his decision, the Judge Ac- 


~ knowledged that a conflict existed 


between the inspector’s description 
of the area and that of the company 
inspection team. In resolving this | 


conflict by accepting the inspector’s 
testimony the Judge found that the 
conditions were materially changed 
between these two inspections by 
the carrying out of the company 
| shift inspector’s order to have the. 


area dragged. He also found that 
photographs submitted by 
Mountaineer did not provide a basis 
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some of che isenone indicated that | 


the photographs distorted the true 
condition particularly with respect 
to brightness, one of the principal 
substantive issues herein, and that 
Mountaineer produced no evidence 
that such distortion did not occur. 

Mountaineer filed a timely Notice 
of Appeal, and,.in its supporting 
brief, contended that the Judge 
erred j in: (1). finding that the area 
had -.been materially changed. ‘be- 
tween the two inspections; and (2) 


refusing to accept the testimony of © | 
~ lation of float, coal dust is “black,” — 


the operator’s witnesses, the accu- 


racy. of the photographic exhibits, | 
-.. and the results of the analysis: of 
float coal dust samples taken by the 

- operator, Ultimately, Mountaineer © 
151). 


contends. that the Judge’s accept- 


ance of the inspector’s description - 


of the area and his conclusion. that 
an imminent danger existed. con- 
: stituted, error. 


—  * Tn its reply. brief, ‘MESA states 
| that. the Judge’s finding that the 
cited conditions existed as described 
by the inspector was not. based 
solely. on his finding that the area — 


had been materially changed, but is 
7 supported by the substantial evi- 
dence of record. Further, MESA 
contends that the Judge was cor- 
rect in concluding that these condi- 
tions constituted imminent danger. | 

‘The Board held oral argument in 
this’ case on Jan. 380, 1976. 


Issue Presented 


_ Whether. the J udge erred in ac- 


: cepting the testimony of the MESA 
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“inspector ns ie condition | 
cited in the Order‘and in discount- _ 


ing the testimony and photographs 
of the operator on the ground that 
they were not descriptive of the- 
conditions existing in the mine at 
the time of issuance of the subject 
Order. - : 


. Discussion 


Mountaineer is not contending 
that the Judge erred in his conclu- 
sion of law, supported by witnesses 
for both parties, that if an accumu-— 


it is approaching the point where it 


will propag gate au explosion. or mine 
fire, and in and of itself, is an im- 


minent danger (Tr. 85, 81, 94, 150- 
Mountaineer: is challenging 
the Judge’s ultimate. finding of fact | 


that the accumulation. cited was 


“black” based. ‘upon-the MESA-3 in-. 


~ spector’s _testimony, After review 


and analysis of the record, we are 


of. the opinicn that the Judge’s — 
findings. of fact are. suppoated “by a 


substantial evidence, - 2 ee 
[1] In making his ‘findings of . 
fact the Judge resolved:the eviden- 


tiary conflict between MESA and ~ 


Mountaineer in» MESA’s favor. . 
MESA’s evidence consisted of the 
testimony of the issuing inspector 
concerning the conditions he ob- 
served during the inspection and: 
the testimony of a MESA expert on 


the characteristics of float coal dust 


and accumulations. thereof. Moun- 
taineer’s evidence consisted of the 
testimony of the six members of the | 
inspection team, photographs taken 
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at the time of the company-orga- 


nized inspection, and the results of 
the analysis of float coal dust sam- 


ples taken by Mountaineer. In find- 


ing that the conditions existed as_ 


cited by the MESA inspector, the 
Judge found his testimony to be 
more credible because it was essen- 
tially corroborated by the testi- 
mony of the only Mountaineer wit- 
ness, the shift inspector, who was 
present during both the MESA in- 


spection and the company-orga- 


nized. inspection (Dec. p. 7). He also 


found that Mountaineer’s other wit- 
nesses materially changed the con- 


ditions in the subject area from 
those observed by the MESA in- 


Judge based his ultimate finding of 
‘material change primarily on his 
finding that the area in question 
had: been recently dragged, As he 
pointed out, upon seeing the area in 

question. the MESA inspector told 
_ the company shift inspector to have 


_the area. dragged (Tr. 119). The 


_ company shift’ inspector then told 
his assistant’ to get aman or two 
and: start dragg ging. the: belt. (Tr. 

120). Neither’ party at the hearing 

addressed the question’ to’ any wit- 


ness—-whether the belt was In fact. 


dragged as directed. Thus,’ the 


Judge was confronted with testi- 


mony by Mountaineer’s witnesses 
that the 
dragged at the time of their inspec- 
tion (Tr. 144-145, 157, 166-167, 169, 
172," 176, 191), testimony of the 

MESA inspector that none of ‘the 


area looked dragged at the time. of 


-DEPARTMEN D: 


‘area looked recently . 
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‘his inepection (Tr. 59) , and an out- 


standing order to ‘have the area 


dragged between the two inspec- | 
tions. In accepting the inspector’s 


testimony the Judge chose to be- 
lieve that the order to have the belt 
dragged was carried. out. There is 
no evidence of record which would 
indicate that this choice was errone- 
ous, Accordingly, ‘his. finding of 
dragging and material change of 


conditions between the time the 
order was issued and the time of 


the company eee must he 


a ffirmed. 


£2] With respect to ‘i gine: 
graphs submitted by Mountaineer, 


the J udge refused to. accord’ them 
spector on Feb. 8d. by walking . 
through such area. (Dec. p. 8). The 


probative weight because they were 
taken after the area had been © 


dragged and because observations of. 


two of Mountaineer’s witnesses re- — 


garding the brightness of the pic- 


tures (Tr. 182, 164-165) ‘cast’ fur- 


ther doubt on thé accuracy of the 


pictures apart from the intervening 


dragging. Although the Board is 


appreciative of the ‘effort made by 
Mountaineer to. supplement , the 


verbal ' record with photographic 
evidence, ‘we must ‘concur ‘with the 


Judge in his statement that “where 
“. shading and degree of color are. 


| the principal ‘substantive i issues and 
| where - eae pictures taken under- 
- ground are used to sustain a partic- 


ular position with respect to shad- 
ing and color, proof ‘should be 
introduced that the very: manner in 


which the pictures were taken, e.g. - 


flash equipment, did not distort real- _ 
ity.” The record indicates that such 


at) - Be J, oe — ‘MOUNT AINEER - 


a a ietcon may ads nee (Tr. 


132, 164-165). Mountaineer offered 
no evidence which: would substanti- 


ate the accuracy of the photographs. 


- Accordingly, the Board is reluctant — 
to disturb the Judge’s finding that | 


the photographs failed 'to provide a 
basis for vacating the Order.: 


~ Mountaineer~ ‘also. contends: ve 
the results of the analyses of three 


dust samples should have been ac- 


corded more. ‘probative weight by 


the J udge. The Judge accorded 
these results no probative weight for 
ae) variety of reasons which included : 
- 1) the samples were taken after the 
. area had been dragged ; 2) Moun- 
taineer could-not explain or identify 
the procedure used to take the sam- 
ples.even though it stated that a 
MESA procedure was followed; 3) 
it was not shown that the individual 
taking the samples was trained or 


qualified to do so; ; 4) skim samples — 


were taken but MESA’s expert on 
float coal dust stated. that the taking 
of skim samples wag not practical 


(Tr. 111-112); and 5) the samples | 


. were submitted by Mountaineer to 
MESA for analysis unfairly in that 
such submission was made. without 
informing MESA’s analyst that the 
samples had been. taken in connec- 
tion with the subject: withdrawal 
order and that the results might be 


— used i in challenging such Order. 


~The Board is of the opinion that 


- Mountainesr S contention cannot be : 


sustained. It has failed to show that 


the reasons given by the Judge. for 


COAL COMPANY > 
_ September 2h, 1976 . Ser « 
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: not according tet inuowier anal 
yses. results any probative weight: 
are fallacious or incorrect. There- 
fore, we concur in the Judge’s find-. _ 
ing that the laboratory: analyses of | 


the three dust samples submitted by 
Mountaineer should be accorded no 


probative weight. : 


‘Sirice the Board has’ ‘iffirmed the 7 


Judge’s finding with. respect, to the. 
“presence of an-excessive accumula- 2 
tion of float coal dust’ and since the | 
Judge found, and Mountaineer did 


not dispute, that there were numer- 


ous ignition sources in the belt entry f 


including the old and shaggy :belt 
itself and the five bad. bottom roll- 
ers, and that the instant mine had a 
history of» methane ignitions, we 
must also affirm the Judge’s conclu- 
sion that imminent danger existed | 
at the time of issuance of the subject 
Creer of Withdrawal. 


‘ORDER 


'- WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY 
‘(ORDERED that the J udge’ 5 deci- 


sion in the above- capone case 
AFFIRMED. te 


| _ Davw Doane, 
Chief Administrative J: Judge. 
Wr CONCUR: | 


Howarp J. Scrmuenzena, Jn R sy = 
Administrative J wdge. 


Davw ‘Torserr, ee | | 
Alternate Administrative y one - 
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RELOCATION OF FLATHEAD TRRI- 


GATION PROJECT’s KERR SUB- 


STATION AND SWITCHYARD - 


Withdrawals and esenratione: ; ‘Gen- 
= erally—Statutory Construction: Gen- 
erally—Indian Water and Power Re- : 


sources: Generally. 


See. 5(b) of © the ce of May 25, 1948 | 
(62 Stat. 269) is not. applicable to those 


tribal lands upon which the Flathead Ir- 
rigation Project’s 
Switchyard are located. 


The opinion dated Jan. 81, 1968, | 


M-36735, 
drawn. 
eee Supp.) 

September 24, 1976 


‘is reversed and with- 


OPINION BY ASSOCIATE 
SOLICITOR CHAMBERS - 


OFFICE OF THE 
SOLICITOR 


~ September 17, 1976 


To: Commissioner or Inpran Ar- 
FarrS Arrn: Orrice or: Trust 
RESPONSIBILITIES © 


From: ASSOCIATE Soxzcrror, Lypraw 


APFAIRS © 


Susser : Wuetuer Sac. 5(b) oF 
tHe Acr or May. 25, 1948 (62 
Svat. 269) 1s AppricasiE To 
| Lanps on Wuicu Tur Kerr Sup- 
STATION OF THE FLATHEAD Trrica- 
TION ProsEcr IS Locarep. 7 


| The ieee Substation of a Flat- 


head Irrigation Project is situated 
on a tract a land identified as Lot:8 
of sec. Ui, Tes 22 N., R. 21 me P. me 


power Blunts: to be constructed. 


DECISIONS OF THE. ‘DEPARTMENT OF. THR. INTERIOR 


: reservation - 


Kerr Substation and 


Montana, This land, owned by the 


Tribes, was ceeeteed: by the Secre-— 


tary pursuant toa 1909 Act author- 
izing him to reserve from further 


disposition -all locations within the 
“chiefly. valuable: for | 
power sites or reservoir sites.” Sec. 
22 of the Act of Mar. 3, 1909. Aa 


| Stat. 781, 795). 


No serious — “Congressional con- 


; sideration was given to the develop- 


ment of power at the sites reserved 


by the Secretary under the author- 


ity of sec. 22 of the 1909 Act, supra, 
until | 1926. Through the Appro- 
priations Act of May 10, 1996 (44 
Stat. 464-65), Congress appro- 
priated funds for the continued | 
construction of the Flathead Ir- 
rigation Project (which had begin 
in 1909) and also authorized ap- 
propriations: for the development 
of power on the reservation (pre- 
sumably at. those sites reserved by 
the Secretary of the Interior in 
1909-19102). Before construction 


‘1Pursuant to this authority, the Secretary, 
by letters to the President of the Senate and 
Speaker of the House of Representatives, 
dated Apr, 21, 1909, Mar. 28, 1910, and 


. Apr. 28, 1910, respectively, withdrew certain 


tribal lands, which included reservoir sites 
and -five hydroelectric sites. One of the sites 
reserved (tribal site No. 1). is the site upon 
which the Federal Power Commission Kerr 
Project No. 5, Montana, is now located. In- 


cluded in this tribal site ‘No.1 was Let 8 of 


Sec. 11, T. 22 N., R, 21 W., P. M., Montana. 
The other four sites are. downstream. from 
Site #1 and have yet to be developed. They 
include Buffalo Rapids Sites #3 and #4, which 


_ the Tribes and the. Montana Power Company : 


at one time contemplated developing jointly 
under~a Federal Power Commission license; — 


Sloane’s Bride, Site #3 (between the Buffalo - 


Rapids Sites); and Site: 5, considerably 


. further downstream. 


2 The legislative history ‘of the 1926 rer 
supra, is silent as to the intent. of Congress ~ 
relative to the purpose and location of. the 


[83 LD. -_ 
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a bejgan; poreuse the Rocky: Moun- : 
tain Power Company—a subsidiary _ 
of the Montana Power Company— | 


7 attempted to persuade this: Depart- 
ment and Congress to permit full 


ee private development of the power 
as production potential on the reser- 


- vation, These negotiations resulted 


in an amendment to the 1926 Att, 
"supra, through the Act. of Mar. 7, 


19288 (45 Stat. 212, 218), which 
authorized . the Federal Power 


Commission to issue a license for 
_ the private development, and. pro- 
duction of. hydroelectric power at- 


~ the. sites, reserved by the Secretary 


in 1909-10. The 1928 amendatory 


? legislation: also. authorized the un- 


expended balance of the 1926 ap- . 


| propriation for. the construction 
of the reservation’s power system 


~ to be used for the construction and 
_ operation of a power distribution 
~~ system for. the irrigation project. ° 


The. Federal | Power Commission 


subsequently issued a license. to the 
Rocky. Mountain’ ‘Power Company, 

which license. was subsequently 
_ transeferred to the Montana Power 
Company. After Kerr Dam was © 
constructed in the. 1930’s—and until | 


1954 :—these lands were a seh o 


2 Sdn 1954 the Flathead. ‘Terigatton: Project 
initiated. negotiations | with the ‘Tribal Coun- 
cil of the Confederated Salish and Kootenai 


_ Tribes seeking: approval for. the: consolidation | 
Fe and relocation to Lot 8 of Sec, 11, T..22.N,, = 
R. 21 W,, Principal Meridian, Montana, ofa: 
a switchyard and substation which were ‘pur- | 
. chased from the Montana Power Company. 


The Tribal Council approved of the requested 


relocation on the condition that a:determina- 


tion would be made as to whether..additional 


- compensation is owing ‘to: the. Tribes. for -the 


- use of Lot 8 for irrigation . purposes. 


- the nl esrieed project ind nioed by. es 
Rocky. Mountain | and Montana Z 


Power. - , a 
~The Flathead aeiicn Project “ 


facilities # were constructed on tri- 
bal lands ‘and. individual allotted - 
lands, but until the enactment of 


subsec. 5(b) of the Act. of May. 25, 
1948, 62 Stat. 269, no provision was — 
made to compensate the Tribes for 


| this use of their property. 


Subsec. 5(b). of the. 1948 Act. 


 suprity provided that $400,000 be : | 
deposited in the United | States | 


‘Treasury. for the benefit, ‘of the - 
Tribes; —_ 


Fe oF eich: sum ‘one-half ‘shan. ne 


in. full settlement of all claims of said 
tribes on account of the past. use of tri- 
bal lands for the physical works and. 2" 
facilities of: the irrigation and power sys- 
tems of the [irrigation] “project, or for — 

_ wildlife refuges ;.and the other one-half 
‘shall be in full payment to said tribes for — 


a. “permanent » easement to the United 


_ States, its grantees | and assigns, for the . 
éontinuation. of any and all of the fore- © 
going uses, whether. heretofore or here- _ 
_ after initiated, upon the tribal lands now. _ 
used or reserved for the foregoing ‘pure 
poses. oe & The ‘amount deposited: in- 
‘the Treasury pursuant to this.subsection 
‘shall be added to the ‘construction costs. 
ofthe: project. and shall be reimbursable. . 

os (Italies added). a 


— ‘The primary purpose aE the 1948 8 
Act, supra, was to establish repay-_ 


| ment procedures for the: Flathead - 


Poe Wlathena fecia trot Bepieets: se . 


aed sion system is. entirely separate and . 


distinct from the hydroelectric production 
system . built and operated -by the Montana. - 


- Power. Company pursuant to a. license issued. 
- by the Federal Power. Commission. The Flat- 


head Irrigation Project. does, not’ encompass 
significant power production facilities... 
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| ‘Irrigation Project so as: to insure 
_ the ultimate recovery by the United 
| States of the whole amount of its 


reimbursable investment in the conh- — 


‘struction of the irrigation and 
power systems of the irrigation 


project. See H. ‘Rept. No. 1691, 80th . 


Cong. 2d Sess. (1948) and Confed- 
erated Salish and Kootenai Tribes 
Vv. United States, 181 Ct. Cl. 739, 
749, 0.5 (1967). | 

[have been ‘asked by the Confed- 
erated Salish and Kootenai Tribes 
to reexamine an earlier conclusion 


a by an Assistant Solicitor of this Di- 
vision holding that the payment to 


‘the Tribes under sec. 5(b) of the 
1948 Act, supra, included payment 


for the letn of the irrigation. 


| project’s switchyard and substation 
to tribal lands.*. The lands in ques- 
tion ‘were clearly “reserved for 
power. systems” i in 1948; the critical 


- . question is whether they were Tre- 


served for “power systems of the 
[érrigation] project” as of the date 
of that Act. I conclude.that. they 
- were not, and. hence that the: Tribes 
have never: been compensated for 
: their use. “My reasoning follows: 
| The Flathead ‘Tadian Reserva- 
_ .tion was established. by the Treaty 
_ of Hell Gate, July 16, 1855 (12 Stat. 
975). By the Acts of. Apr. 23, 1904 
(83 Stat. 302) and May 29, 1908 (35 
- Stat. 444), provisions were made, 
inter alia, for the construction of 
an irrigation system within the res- 
_ ervation. Congress, through’ the 


5 Memorandum of Oct. 20, 1965. and 
| Jan.- 31, 1968 of the Assistant Solicitor, 
Indian ‘Legal Activities, re:. Hnlargement of 
BWerr glace Flathead. neleayon Eroiece 
See n. 3. 


ue PARTMENT 


OF THE INTERIOR: [88 LD. 


” | E eprar atts Act of Mar. 3, 1909 i 


(35 Stat. 781, 795), appropriated 


funds for the construction of this. 
irrigation 


system. ‘The original | 
plan for the Flathead Irrigation 
Project contemplated only the de- 
velopment: of the Flathead River : 


a ae 


supplement the gravity water sup | 
ply." 


rigation Project began shortly after. 
1909 and the project was substan: 
tially completed by the mid-1940’s, 


_At the present time, the Flathead . | 7 


Irrigation Project consists basically 


of two components; (a) an irriga-— 


tion system which is designed to 


provide water for approximately . 


188,000 acres of land within the res- 
ervation; and (b) a power distri- 


bution system which is designed to 


provide power for all ‘purposes 
throughout the Flathead | Indian 
Reservation. The power furnished 
to the Flathead Irrigation Project 
for distribution is produced mainly 
by the operation of the Montana 
Project No. 5 by the Montana 
Power Company (Seen. 4, supra). 
The irrigation project. ailso has -a 


small generating unit, known as the 


Hell Roaring Creek Power: Project 
which is capable of producing only 
a small amount of power for pump- 
ing to supplement the gravity wa- 
ter supplies. It has no ‘substantial - 
power generating facilities. 
‘The original plan for in Flat- | 
head. Irrigation. Project was:to. de- 
velop only that amount. of power — 


: from the Flathead River ‘necessary 


$See this earnents Legislative History 


for the Act of May 25, 1948 (62 Stat. 269). 


Construction of the Flathead Ir- 3 + 
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to. pump additional water to sup- 
plement the gravity water sup- 
ply. However, when appropriating 
_ funds for’ the construction of the 
| irrigation project, Congress also 
recognized that the Flathead In- 


dian Reservation contained other 


_ valuable natural power sites which 


would not be needed to implement 


_ the operation of the irrigation ‘proj- 
_ ect. The Senate Interior Committee 
- reporting .on the bill which ulti- 
mately became the Appropriation’s 
Act-of 1909, supra, announced that 
 “(t)here are located in this reserva- 


tion power sites of great value, and. 


it. would. be. advisable from every 


| point, of view to reserve these sites 


_ for. future. disposition by. congres- 
sional action.” Senate. Rept. Ne. 
1036, 60th. Cong.,. 2d Sess., 1 17-18 


a (1909). Accordingly, Congress. en- 


acted section 22 of the Appropria- 
tion’s Act of 1909. 

In. discussing ‘Congressional in- 
: tent for the enactment of section 99, 


- of the 1909 Act, supra, the Court of 
Claims in the case entitled Confed- 


erated Salish and Kootenai Tribes 
vy. Onited States, 181 Ct. CL 739 


(1967), recognized (at p..745) that 


- withdrawals pursuant to section 22 
of the 1909 Act, supra, were not in- 
| tended to. support the operation of 
the irrigation project but rather to 
reserve in Congress the right to di- 
rect the future hydroelectric devel- 
_ opment of these locations—whether 


__ by the Flathead Irrigation Project 
or by someone else. In 1928 Con- - 


gress ‘did authorize the hydroelec- 


7 tric i¢ development of these sites, and ys 


Lot 8 was withdrawn i in. 1930. pur | 
suant to the provisions of section 24 _ 
of the Federal Power Act, 16U.S.C. | 


$818 (1970), for the Montana. 


Power Company’s Kerr Project No. | 


5. An Order of the Commission, . | 


dated Oct. 2, 1963 (Docket No. 
DA-17 3~Montana; Bureau of In-- 
dian Affairs, Department of the In- 


terior), reflected the fact, that Lot8 


was withdrawn for power purposes © 


and was being used by the Montana 


Power Company for the dam site, 


powerhouse, operators’ quarters and — 7 


switchyard. Based on these facts, I : 
conclude that neither of these with- 
drawals were for “the ‘irrigation 
project” ‘as required by: the. 1948 
Act. To be sure, Project No.: 5- is 
required by its Federal Power 
Commission license to deliver pow- 
er to the project, but that fact- 
plainly does not make. it part “of — 


the project” as required by section — “ 
5(b) of the 1948 statute. Project | 


No. 5 is operated by a separate and 
unrelated company ; its relationship, 


‘the project is that of a vendor. _ 
Moreover, even if the: ‘Secretary’ S 


1909-10 withdrawal of Lot 8. could 


be perceived as intended to benefit 
the proposed irrigation project, the 


purpose of that withdrawal was | 
modified in 1930 to develop the site 


to aid in the production of hydro-— “ 
_ electric power by Montana Power— 


a separate. entity.” : eo, 
Counsel for the Flathead oe 

tion Project has discussed this mat- _ 

ter: with By staff. and has om 


7 See n. 4, supra. 
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warded for our. review copies of the | 


pleadings, orders, and. a final judg- 


- ment in a 1942 condemnation pro- 
ceeding entitled United ‘States v. 
Me ontana Power Company, eé al., 
Montana 


Civil No, 124, U.S.D.C., 
In - this" proceeding: ihe ‘United 
: States, on behalf of the Flathead 
Irrigation Project, brought suit 


against. the Montana Power Com- 


pany | to condemn certain of its 
lands, power. lines, and rights-of- 
way. Tneluded i in this action was the 


condemnation of a power line and. 
“right-of-way across Lot 8. The 


con court. awarded to the United States, 


inter alia, all right, title,and inter- 


_ est of the Montana Power Company 


to the transmission line and right- 


of-way that traversed Lot 8. 


-- Counsel for the irrigation project — 


takes the position that these docu- 
ments establish that, in 1948, the ir- 


_ rigation, project had physical facil- 
- Ities. on Lot’ 8 and, - therefore, 


_ pursuant to section 5(b) of the 1948 


7 ‘Act, supra, the ‘Tribes had been com- . 
pensated for a permanent easement. 


to the United pintes for the | use > of 
all of Lot: 8. | 


~Tdo not agree o with counsel’s S posi- 
tion. Asa result of the’ condemna- 


tion action, only a: portion of Lot 8 


was being used - in 1948 ior the 


DECISIONS - ‘OF ‘THE DEPARTMENT OF THE INTERIOR 


688 Lp. 


Lot g obviously did not come within | 
the provisions of section 5(b). be- 


‘cause, if the Secretary’s 1909-10 


withdrawal of Lot 8 was to benefit . 
the irrigation project, there would 
have been no need for the 1942 con- 
demnation proceeding at, least as to 


_ the right- -of-way because the irriga- - 
tion project would have. been the 


grantor of such an easement. . : 
. For the. above-stated reasons, I . 


am of the opinion that that portion 
of Lot'8 of Sec. 11, 'T. 22 N., R. 21, 


W, P. M.; Montana, upon which the 
siritchyard: and substation were re- 
located, was not used in 1948 by the | 


Flathead Irrigation. Project and the 


the Secretary’s 1909-10 reservation 
of Lot 8 was not to aid the develop- | 
ment and operation of the irriga- - 
tion project. Subsec. 5 (b) of. the 
1948 Act, supra, is therefor inappli- 
cable cad the Tribes have gone un- — 
compensated for the use of that por- 
tion of Lot 8 upon which the 


irrigation pr oject’s switchyard and — 


substation are located. The mem- — 


| orandums of the Assistant, Solicitor. 
on this subject. (dated Oct. 20, 1965 


and Jan. 31, 1968) are reversed: and 


: withdrawn. 


Rein’ Parton Cutascomrs, ot 
| | Associated Solicitor. 2 


physical works and facilities of the ee 


irrigation project. While section 


5(b). of the 1948 Act supra, may — 
6 IBMA 319 
‘States with a permanent easement ee 
to the right-of-way that was ‘the 
subject of the 1942 condemnation — 


have needlessly vested the. United 


action, the 1954. relocation of the ir- 
rigation -project’s switchyard and 


- substation to another area, within. 


‘CLINCHYIELD. coaL, COMPANY 


Decided September a7, 1976 


Anica by: Clinchfield Coal Company 4 
from a. decision by Administrative 
Law J udge Michael A. Lasher, Jr., as- 
sessing $11,000 in civil penalties in 


- 350] foie . - CLINCHFIELD 


Docket No.. Wort TATED, for vio- 


lations pursuant to sec. 109. of the 
Federal Coal Mine Health and. ty : 


| Act. of. 1969. 
Affirmed. 


1, Federal Coal Mine ‘Health and 
Safety ao of ie _ er 
Generally — ie eg ee 


Where a party fails to. raise an issue in 


prehearing pleadings, or at the hearing, a 
it is precluded from doing so before. the - 
Board unless such issue involves juris: | 


diction or mootness. 


and Service 


An operator is given fair notice of hie 


type and number of violations charged | 
_ where an order of withdrawal specifi- 


cally enumerates conditions and: alleges 


_. that each such condition is a violation of 


a specific mandatory safety standard. 


APPEARANCES: Raymond E, Davis, 


and John F. Hanzel, Esqs., for appel- 
lant, Clinchfield Coal. Company}. Rob- 


ert J. Phares, Acting Assistant Solici- © 
tor, and Frederick W. Moncrief, Trial — 


Attorney, for appellee, Mining En- 
for cement. and Safety Administration. 


OPINION BY ADMINISTRA- 
TIVE JUDGE. SOHELLEN- 
BERG 


INTERIOR BOARD OF F MINE 


_OPERATI ONS APPEALS 


‘On Sept. 28, 1973, an eens 


danger. Galdeawal order was is- 


sued in Clinchfield Coal Company’s 


~ (Clinchfield) Chaney Creek No. 2 


Mine located in Clinchfield, Rus- 


| sell County, Virginia. The ante, 
issued pursuant to sec. 104(a) o 


COAL COMPANY. 
September 27, 1976 


the Pederal Coal Mine Health a | 


Safety Act of 1969 (Act)? de- 
scribed the following conditions: © 


_ Acfatal root fall accident has occurred 
underground on the “B” Left Section off — 


the West Mains. This order. is. written 
pending the completion of an investiga- 


tion to determine the cause of the acci- 


dent and means to prevent ‘a similar 


occurrence. 
- ~ Continuation Sheet No. 1 


“The: following violations of the ap- 
proved roof control plan, of section [30 


- CFR] 75.200 were revealed. ‘during the 


2, Federal Coal Mine" Health and 
7 Safety Act of 1969: Hearings: Notice. 


accident investigation. _ 7 

(1) The approved root. control: oon. 
was in violation in that metal jacks of | 
sufficient: length were: not provided to. 
support the roof by. permanent roof 


supports during roof. bolting operations. a 


(2) Testimouy of employees. given dur- | 


ing the investigation | revealed that all _ 


the provisions of the approved roof con- 
trol plan have not been . fully explained 

to all workmen whose duties require 
them to be on a working section. This - 
is a requirement of the approved roof 
control plan which is to be initialed 


[sic] within one week after receipt of _ 
the plan. The approved roof control plan — 


for this mine is. dated July 19, 1973. 
(3) A supply of supplementary roof 


: supports of. 20 posts of suitable: proper 
length were not provided within 500 feet 


of the working Braces i on the cue 
point. co, 
AY ‘Sufficient suitable: roof sanding 
devices were not provided for all the 
mobile face equipment on this. section - 


| [haulage eampment pacpredl (Exhibit 
Pl). 


On. Oct. 1, 1973, the oe de- 
termined that the above conditions 


had been totally abated and termi- 


nated: the order. i 
On Apr. 29, 1974, the Mining F En- - 


forcement and Safety Administra- 


120 U.S.C. §§ 801-960, 841(a) (1970). : 
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tion (MESA). filed a DeGtion for 


Assessment of Civil Penalty to. 


which a copy of the above order was 


attached. On May 20, 1974, Clinch- 
field) filed an answer wonetally- 


denying» that the violations oc- 
curred and requested a hearing. An 
evidentiary hearing was held in 


Kingsport, Tennessee, on Nov. 24 : 


1975. 
~The Jucge issued his initial pee 
sion on May 7, 1976. As to each al- 


leged violation he made specific 
findings concerning the operator’s — 


liability and the-criteria under sec. 
109(a) of the Act. Having con- 
cluded that three of the four 
alleged violations were. proved, he 
assessed the following penalties:. 


Failure to provide metal jacks 
of sufficient - length. ___-_1__. $5, 000 
Failure to supply supplementary 
roof SUpPOTts 2 oto 
Failure to provide suitable roof 
sounding _ devices-__ ae Sabha - 5, 000 





ISSUE ON APPEAL 


1. Whether failure to raise an 
_ issue in prehearing pleadings or at 
the evidentiary hearing precludes a 
party from doing so on appeal be- 
fore the Board. 

2. Whether Clinchfield had ee 
quate: notice that four individual 
~ violations of the roof control stand- 


7 | ard \ were ‘being charged. 


‘DISCUSSION 


Ty) The ‘Boat, on at. leat two 3 


“previous occasions, has held - that 
where a party: fails to raise an. issue 


in prehearing pleadings or at the 


DECISIONS OF. THE DEPARTMENT OF Ee INTERIOR 


evidentiary hearing before 


‘evidentiary hearing it has. waived 


its right to plead that j issue before — 


this Board. (See Old Ben Coal Co. 7 
6 IBMA 294, 301-302, 83 I.D. 835, 


1976-1977 OSHD par. 21,094 | 


— (1976); and Zeigler Coal Co. 3 
~IBMA 448, 456-8, 81 LD. 729, : 
19,131 


1974-1975 ~ OSHD par. - 
(1974) ), The question of multiplic- 
ity of violations as opposed to a 
single violation was not raised by | 
the appellant at any time before the 
Judge. To the contrary, at the 


Judge, MESA’s witness testified — 


_and enumerated four specific viola- 


tions. (Tr, 33-36). This multiplicity 
was neither objected to nor. chal- 


zr lenged by counsel for Clinchfield 


but in fact was acquiesced 1 in by 
counsel. (Tr. 56). 

[2] Even if this holding relative 
to a pleading defect were not the 
case, the Board does not agree, as 
Clinchfied argues in its brief, that 
the facts in the instant case are 
analogous to those in Old Ben Coal 
Co., 4 IBMA’ 198, $2 I.D. 964, 1974— 
1975 OSHD par. (19,793 - (1975). 


The matter at issue is distinguished 


from the aforementioned case in the 
following respects: In that case the 
Judge determined -and designated 
separate. violations of the stand- 


_ards, whereas in the instant case the’ 
record indicates that “Continuation © 
Sheet No. 1” of Order No. 1 CAG, ~ 

- Sept: 28; 1973, clearly lists four 


separately eaieed conditions 


charged by the inspector to be 


in violation of 30. CFR. 75.200. 


MESA’s Petition for Assessment of _ 
Civil ett states that Neen of 


£83 LD. _ 


the _ 


hh) 


nese ae ae were . attached to 
the 


Roof-Fall Accident” .com- 


vestigation also lists four separate 


violations of 30 CFR 75.200 (Court — 


_ Exhibit No. 1, p. 6). At the hearing, 


counsel for. Clinchfield indicated — 
that he had received a copy of the 


| report (Tr. 92)... 
In addition, the Gosermenis 


| witness testified at the evidentiary 


hearing with respect to four specific 


violations. That. testimony was not. | 
| TBCA-1064-3-75 


challenged i in any manner by coun- 
sel. for the operator during the 

course’ of the hearing. Finally, the 
Judge made findings with. respect 
to four specific violations based. on 


the evidence presented and the pe-'— 
- tition as filed by MESA and served | 


upon the operator. - 
We -conclude,. Rien... 
Clinchfield has not shown that it 


was prejudiced. by insufficient. no- 
tice ‘of the four specifically alleged 


violations for we mes were 
assessed. 7 : 


“ORDER 


“WHEREFORE, cua to the. 
authority delegated to the Board 
| by | the Secretary of the Interior (43 a dollar amounts and directed the con- 
tractor to insert “no exceptions” if no- 


CFR .4.1(4)), IT IS HEREBY 
ORDERED that the Judge’ 8 ‘deci- 


sion in the above-captioned case IS 


AFFIRMED. IT IS FURTHER 
ORDERED that Clinchfield Coal 


| Company pay the penalties assessed. 


in 1 the total amount of idee 000 sca 
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Petition and served. upon 
Clinchfield by certified mail. In > 

addition, the “Report of Fatal Coal 
Mine — 
piled as a result of the accident in- 


that oes 
“i, ‘Contracts: Pertoninance or Default: _ 
‘Release and ‘Settlement—Contracts: 


858 
in 30 days from the date of this | 
decision. | 
| ~ipgey ss — | 
eae ans Je. ee 


Administrative 4 a dudge. 


Wz CONCUR: 


Day Doanx, | 


Chief Administrative Judge. . os 


Louis E. Srrrecur, _ 
: Mt ember of the Board. 


APPEAL OF ADDISON CONSTRUC- 
TION COMPANY - | 


"Decided September 2 29, 1976 | 


Contract No. 
tions to Stegall Substation, Bureau of 
Reclamation. : = 


"Sustained, 


Construction and Operation: Actions | is | 
of Parties : 


i | Insertion of the words n9 exceptions” 
 . in a release executed by. the contractor 
was held not to bar further considera- — 


tion of the’ contractor's pending request | 
for an extension of time where the Gov- 
ernment’s instructions for. executing the 
release dealt only with claims in stated 


such. claims were to be filed sand. where 
in.their conduct the pariles. did not treat 
the release as final, ioe “thas | 


2. Contracts: Performance or Default: . | 
Excusable Delays—Contracts: Dis- 
putes and Remedies: Damages: Liqui- 


14-06-D-7333, Addi- ok, 


a 


dated Damages—Contracts Disputes 
and Remedies: ‘Burden of Proof 


- Where the Government failed to eee : 


the presence of water which entered a 
230 KV reactor while the reactor was 
under Government control and protected 
by’ Government security measures and 
where the water caused more extensive 
repairs to the reactor than would other- 
wise have been necessary, 


tion of ‘the delay for which each party 


was responsible and held that liquidated 
damages could not be charged for any of 


the. delay. 


APPEARANCES: Mr. — re ‘A. 


Bougie, Attorney et ‘Law, Tilly & : 
Graves, Denver, Colorado, for the ap-. 
pellant; Mr. Gerald D, 0’Nan, Depart- | 


ment Counsel, Denver, - Colorado, for 
the Government. | 


OPINION BY ADMINISTRA- 
TIVE JUDGE PACKWOOD 


INTERIOR BOARD OF — 
CONTRACT APPEALS | 


This - is an appeal from the con- 
Mi acane. officer’s- denial of appel- 


lant’s request for an extension of 


time for completion of a construc- 
tion contract. The contracting offi- : 
cer’s finding of fact pointed out that 


appellant. had signed a-.release re- 
Imquishing his right to‘a contract 
adjustment, but the: contracting offi- 


7 cer did not treat the release as the 


final disposition of.the matter and 
ultimately denied the request on the 


- grounds that. appellant failed to 
show any: excusable cause for | the 


delay. — 
| ; “Findings of Fact 


| The contract, in. the estimated 


amount of $192 8, was: awarded 7 


DECISIONS. OF. THE DEPARTMENT Or THE INTERIOR 


the Board _ 
found no basis for determining thé por- — 


[83 ID. 


by the Bureau of Reclamation to 


the Addison Construction Com- 


pany on May 12, 1972. The: contract 


provided for construction and com- | 
pletion of Stage 03 Additions to the - 
Stegall Substation ‘in accordance 


with ‘Specifications No. DC-6944. 


The contract ‘included Standard | 


Form 23—A, Oct. 1969 Edition (Ap- 
peal File, Exhibit 1). : 


- Addison received : notice to pro- 
ceed on May 20, 1972. Paragraph 15 


of the specifications divided the con- 


struction into two parts and: sched-. 


uled completion of part one within 


375 days after receipt of the.notice 


to proceed and part two within 500 | 
days. Part one was completed 5 days | 


earlier than required and is not in- 
volved in this appeal. The date. of 


_ receipt of the notice to proceed es- 
tablished Oct. 2, 1973, as the a ae 
tion date for part tae: 


The work described under part 
two was primarily to furnish and 


install a 230 kilovolt reactor, a dn. 
vice similar in some respects toa 
transformer, The reactor selected by 


Addison to meet. the. specifications 7 
was manufactured by the General: 


Electric. Company. at Pittsfield, 
- Massachusetts. : 


The reactor was shipped from 
Pittsfield by rail on June 21, 1973, . 


and arrived at the Stegall. Substa- 
tion on July 16,1973. There wasa - 
‘positive ‘pressure of 5 pounds per 


square inch inside the reactor and 
the dew point measured —32 de- 


grees F., well within the dry range. 


External and internal inspection of 
the reactor revealed no sign of dam- 
age in transit and the only irregu- 
larity found was a loose locknut on 


a coil jackbolt, which was restored 
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| to the: proper ea » (Appellant's 


_ Exhibit A, I Tr. 56). 1 


During the time the reactor. was 


- removed ‘from the railear and as- 
sembled in ‘the substation, the total | 
open time was limited to. about 4 
hours. A final” inspection. after as-— 


sembly again disclosed a dry dew 
point, this time of 15 ‘degrees EF, 


| quired dew point under the temper- 
ature conditions on. the day. of i iIn- 


~ spection, Aug. i 1973. The reactor : 
was then vacuum tested and a vac-- 
— uum of 1-15 mm. was held for 17 

hours. On. Aug. 8, 197 B the reactor 
was filled with i and a vacuum of 


~ 9-3 mm. was. maintained. Before 


= ‘filling, the Government: conducted - 
~ dielectric tests on the oil to be used, 


which resulted in satisfactory read- 


| - ings of 35 to 40 KV. On Aug. 9, the : 
_ Government made dielectric tests of — 
the oil i in the. reactor and the results, 


were again satisfactory | with read- 
ings of 38 to 40 KV. On the same 


sulation factor under 2.0.is consid- 


- ered satisfactory by the Bureau of 


| Reclamation (I Tr. 60-71). 


On Aug. 10, 1973, at. approxi- : 
mately 10 a.m. the reactor: was ener~. 


 gized and tripped out immediately. 


tor’s Type- -J fault pressure relay 


e and on the Bureau of Reclamation’ So 


the second day. 


855 


zero “sequence modified Want ones 


relay, indicating that both relays. 


operated to trip out. the. electrical 


current to the reactor (I Tr. 72).. 


Following the tripout, the ce i" 


ernment conducted another Doble 
test. which showed the same insula-- | 
tion. factor. as the test conducted | 
| before the failure. (I Te 13) sec 
which was 18 degrees below the ré- 


~ On Aug. 16, 1978, a GE represen- _ 
tative and a Government inspector 7 
forced some of the oil from the top 


of the reactor into the atmoseal -_ 


tank by means ‘of dry nitrogen and — 


ie opened a, manhole in: order to. in- 
spect the interior of the. reactor. No. | 
- water or rust were. observed. inside — 


the reactor at. that. time. ‘Low core 


readings on two sections of the core. 
indicated the possibility of an arc- — 
over somewhere from the core as- 
‘sembly to. ground. It was deter- 


mined to be necessary to pump ¢ all 


| of the oil out of the reactor in order 


to make. a complete internal i Inspec: a 


tion. (I Tr. 74, 75). 
date, the Government conducted a 
Doble test to determine the insula- 
tion factor of the reactor, which 
os yielded a reading of 1.22. Any in- | 


The 10,000-gallon ie ror 


7 needed to store the oil was not at — 
the site, so the reactor was, closed. ~ 
The valve between the atmoseal. a 
tank and the reactor was opened to a8 
allow. the oil to flow back into the — 
main tank of the reactor and to 
keep the oil in the main tank under 
pressure from the head of oil i In the, —_ 
_atmoseal tank (I Tr. 75). 
3 Targets were present on the reac- 


On Sept. 6, the oil was pumped — : 


from the reactor to the pillow tank. _ 


When the manhole cover .was Te- 


- moved, there was water on top. of 


‘ithe ieaneerints fon the 2. 2-day hearing i 
this appeal are numbered separately for: each : 
_. day. Transcript . references © herein for. the ~ 
first day are I Tr. followed by page numbers: 
‘and II Tr. followed by page numbers for ot : . ; bie ey  ¢ 
tom of the reactor tank. There was _ 


the core and coil assembly and.a_ 


quantity of water estimated to be~ 
_ between 5 and 15 gallons at the bot- 
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also. water on many of the hopes 


tal members within the’ core and 


coil assembly. ‘The elements of the 
reactor that were exposed to the 


water were oxidized. In- view of the | 


oxidation and since the examina- 


tion did not ‘disclose the cause of — 


the electrical failure, it was deter- 
_ mined to be necessary to send the 
reactor back to the factory for re- 
pair (I Tr. 76, 77). | 
_ Addison gave timely dete of the 


delay by letter of Sept. 21, 1973, to 


the contracting officer and requested 
an, extension of time pursuant to. 


Clause No. 5, the delay clause of. 
the General Puowicion: of the con- 


tract (Appeal F ile, Ex. 8). 

The contracting officer responded 
by letter of Oct, 19, 1978, and. 
pointed | out that since ‘the cause of 
the failure had not been deter- 
mined, it could not ‘be determined 


; whether the cause was unforesee- 


_able and without the fault or negli- 


gence of the contractor or: his sup- | 
_ plier. The contracting officer. _re- 


quested that he be furnished all 
~ data - relating to the cause of the 


~ failure after disassembly of the re-. 
actor and then he would determine 
. whether. an. extension could pe 


granted (Appeal File, Ex. 9). 
The reactor was repaired at he 


factory and returned to the Stegall 


Substation on June 18, 1974. On 
July 1, 1974, the unit was success- 
Tully energized. - | 
On Oct. 1, 1974, Addison's pres- 
ident signed a release and obtained 
final payment ‘under the contract. 
By letter of Oct, 22, 1974, Addi- 


| son forwarded to the contracting : 


OF: THE. DEPARTMENT OF: THE INTERIOR 
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sheers a, copy of GE’s yeport, dated 


Oct. 16, 1974, regarding the failure. 
. Although. ‘the report discussed a. 


number of possible causes. of fail- 
ure, the investigation. by GE dis- 


—closed.no deficiencies in the design 


and application of the reactor and 
no manufacturing defects. The re- 
port merely stated that the evidence 


led to the conclusion that excessive 


water caused the failure. The only 


unqualified statements were that 


excessive water caused the majority 
of the damage and that repair of | 
the reactor would have. been. rela- 


tively simple and at a fraction of 
the actual cost. without the exten- 


sive’ water damage (Appeal Be : 
Ex. 27). 

Although the ‘report. one GE 
did not firmly establish the cause 
of the failure, Addison asserted © 


that the delay was due to unfore- 7 
seeable causes beyond. its. control o.. 


and without fault. on its. part, and — 
renewed its request for an. extension 


of time to Aug. 8, 1974, for comple- , 
7 tion of Part ID of the contract. 


On Jan, 31, 197, 5, the. contracting 
officer made findings of fact deny- 7 


ing Addison’s request for an exten- 
sion of time for the 269 days delay 
involved in the assessment of liqui- 


dated damages. Although the con- 


tracting” officer stated that the con- 


tractor, by. signing a release ‘with 
no exceptions, had relinquished his 


rights to any contract adjustment, 


the release was not treated as the © 


final disposition of the matter. The 
contracting officer also found that | 


the. failure . was not without. the 
fault, or r negligence of the contrac- 


353) 2: ° 


“ tor or: his capelies and the delay 
was not excusable under the terms y 
of the contract: fe ~ Ex. a3 


28). 


: Government's M. otion 6 Supple. 
ment the Record 


quest for an extension of time, that 


Se it had no choice but to procure the 
_ reactor from General Electric (Ap- | 
| pellant’s Post: Hearing Brief, p. 5): , 


. The Government’s contention is 


that. sole source. is not. an. issue in. 


this appeal and, in any event, the 


matter should not be raised for the : | 
first time in ‘a. post-hearing brief. aa 
The Government offered. to supple- 


-ment.the record with evidence to, 
- cifically and intentionally inserted 


| show that Addison was not directed 


_ to procure the reactor from General - 
Electric. and. that. the specifications 
did not require sole source procure- 
~ ment, if the Board should find. it 
necessary to resolve this issue. in 


reaching its decision. 


Addison did not pursue the argu- 
ment that the responsibility for the 
delay rested on a. sole source sup- 
plier selected’ by the Government 
and therefore Addison should be re- 
lieved of that: responsibility. On the 
‘contrary, Addison stated on brief. 
that the possible causes of the fail- | 
ure discussed. by witnesses at the 
| hearing were. mere: speculation and. 
it did not appear that GE was. ei-  j 
| ther negligent ¢ or at fault with re- 


- eke - 
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epee 0. the: fies of the rae - 
to energize. (Appellant's Brief, ‘PP. roe 
5, By 10). 


AT the gircumstanées,, ‘the Board | 


| agrees, with the Governments con-. 7 . 
‘tention that sole source is not. an. 7 
issue in this appeal. The Board — 
<5 “finds: no. necessity to. resolve the 

A ees fe laity | briak i.’ 
_ appellant mentioned, in connection 
with its argument that its signing | 
of the release should not be con- 
sidered an ‘abandonment. of its re- 


question whether manufacturers: 


other than GE could supply a re- - 


actor to meet the. specifications, . 


‘since. Addison is not seeking to. 
place the blame on: GE for the fail- 
ure of the reactor. Supplementing 
the record: on. this question would. 
“serve no useful Purpose. The Gov- 
-ernment’s 


| denied. 


motion is _ therefore 


Effect of the Release ;4 . 
[1] On brief; eee ‘Gover cn - 


on that appellant ‘should- ‘be 
bound by the ‘release since he spe- 


the words. “no. exceptions” in the 


| release, citing the following | passage : - 


from a recent. Court. of Claims case: 


Where a government contractor has, but a 
fails to exercise, the. right: to reserve 
claims from the operation ° of such a re- 
lease, it is neither improper nor ‘unfair’ 

to invoke the principle that, absent.some. _. 
Vitiating circumstance, . 
cannot thereafter maintain a suit based . re 
upon events which occurred prior to the 


the contractor. 


execution of the release. [Inland Empire me 
Builders, Ine: ve. United States, img ct —_ 


a 742 at p. 752: (1970). ] 


The flaw i in the Government's ae - 


gument. i is. that there are a number 


of vVitiating: circumstances’ present. 
in-this appeal. The first is that the 


Government instructed eppelaat to —_ 
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insert the words “no exceptions” if | 
he had no claims: stated in specific: 
dollar amount.? Both the instruc- 
tions which accompanied the re- 


lease and the contract clause under 
_ which the release was required * 
speak only of claims in. stated dol- 


lar amounts and offer no guidance’ 
with respect to the pending request’ 
for an extension of time. Boards of 


contract appeals have long followed 


the rule that in construing a release, 


_ itis proper to consider the circum- 


stan-es under which it was executed, ‘ 


the relations between the parties 


and the nature and’ character of ex- 


isting disputes. 
Addison’s president testified that 


there was no reason to mention his 


pending request for an extension of 
time, of which the Government was 


ss aware, endeince ne adn ri for. . 





2 The Goverament's: 4ngtructions for ex-. 
ecuting the release are set forth in its letter 


of. Sept. -25, 1974 (Appeal File, Exhibit. 25): 


“Enclosed for your signature are “Release of 7 
Claims” and “Final Payment Voucher” for: 
. Specifications | No. .DC-6944, Stage . 03 Addi- 


tions to Stegall Sub-Station. 


“The release should be signed by the same 
member of the firm whose name appears on 


the contract. - ‘Before executing the release, 


_. you ‘should insert. after the word “except”. — 
any and all claims that you may have against. 


the Government pertaining . to. the contract, 
These claims should be stated in sufficient 


detail to permit clear’ identification and: with: 
- “each shall be stated the amount of the claim: 

in dollars.. If no’ claims are to be filed,. the 
words -‘‘no exceptions” should be inserted after. 


the word “except.” oe 


“Please sign the- youcher where indicated. 


by the red “x”;. complete and sign the attached: 


labor certification, and- return the release, 3 
. labor certification and voucher to this office 
for processing. You may retain the SAEED 


; copy of the voucher for your files.” 


“3 Clause 7 (e): ‘Standard Form O3-—-A, ‘Appeal . 


File Bxhibit 1.. 


4 See National UC oe Radiator Corp., “ASBCA- 
No. 3505 (Oct. 31, 1961), 61-2 BCA par. 3192» 


oe 16, 539. | 
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a imepecihe dollar mieunk he followed 


the Government’s jnstruction and | 


inserted ‘the words a exceptions” 


me ied fh 31-35). 


The contracting officer testified 


‘that the reason Addison’s request 
for an extension had not ‘been acted — 
upon by Oct. 1, 1974, when the re- 

lease was signed; was that Addison 


had not submitted the information 


‘the Government had. requested on 
7 the cause of the failure of the reac- 

tor (I Tr. 9, 10). When Addison. 
- received GE’s report dated Oct. 16, 


1974, it forwarded the report by let- 
ter of Oct. 22, 1974, and-requested _ 


~ an-extension of time to Aug. 8,.1974, 


for completion of Part ID of -the 


contract (Appeal File, Ex. 27). 


"Phe. question of the cause of the 


failure was again reviewed :by. the 


Government after receipt of the GE 
report (I Tr. 11, 12) and the'con- 
tracting officer: subséquently issued 
findings of fact dated Jan. 31, 1975 
(Appeal File, Ex. 28), We regard it 

as significant that the ‘contracting 


officer. did not rely solely on appel- 


lant’s signing ‘of the release as a 
basis for denying the request for an 


extension of time but. proceeded to 


consider the request, for. an exten- 
sion on its merits. . The ultimate 


7 basis for rejection of the .request 


was that it was not: proved:that the — 
failure. was without fault.or negli- 


gence on the part of the contractor 
or his supplier. Since the ‘contract- 


ing officer considered the request. on 


‘its merits, the Board cannot avoid 
similar consideration of the. merits 
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: int this | Sor a findings of 7 


the contracting officer.® 5 


Accordingly, we conclude ‘hat the : 
. intention of. the parties, as mani-— 


fested i in: the Government’s instruc- 


: tions regarding execution of the re- - 
lease and in the: conduct of. ‘both 
| parties subsequent to the date of the 3 


“release, was that‘the release was ap- — 
~ nected ‘on. the Bureaw’ Ss: voltage re- 


straint coil:-which. caused the relay - 
to trip just as. the voltage came on 


plicable - only to claims in stated ~ 
dollar arhountS and does not bar 
consideration of appellant’s request 


for an extension of time, which’ was 7 
| tor to come up to full voltage (I Tr. 


| 84): ‘Based on his‘education and ex- : 

=: perience, the GE engineer statéd his. 

opinion that rapid energization and 

| deenergization' of an inductive coil 

_ can cause capacitance-related phe- 
fomenon and a avel | Wave: fronts ae 


8 pending at the time the release was 


pened. 


| Request for an Eaatension of Time 3 


[2]. Tividenwe: Gegac sa: at. the 


a hearing indicated. that. the failure 


- which occur red: on Aug. 10; 197 35. 

_ when the reactor was energized was 
- -on'the line shield ring at the bottom | 
of the C phase on the high: voltage | 


side’ of the’ assembly, The ‘failure 


; puncture was consistent with either ; 
8 water-saturated failure or an im- 
3 pulse” Purichaire | (Appellant's Ex- 


hibit. C).. 


OA General filectric Service ae 
pervisor for the Rocky. Mountain 
area, a graduate engineer with 11. 
| years experience, testified that the 


two, protective devices which 


_ tripped out when: the ‘reactor was 
energized” ‘were ‘a ‘sudden. pressure 


relay and a - ground relay, which 


- 8 Where the onetieg do- not aeaat | a ‘ceicane ee 
. as. final, the Board. will consider an appeal. 


on its” merits, See. Oregon. Blectric Construc- 


tion, Inc., ASBCA No. 13778. Noe a7, ae 


70-2 BCA. par. 8594 at Ds: 39, 920. . 


stated he 


was. ‘also. retested. nee as a. Zero Se- a 
quence. modified admittance relay. -- 
The Bureau of Reclamation had the 
responsibility. for | installing | the 


ground. relay, which was a. proto- ; 


type of.a relay the Bureau had been: 2 2 
, developing (I Tr. 72, 73). The GE i 
engineer further. testified that the . ee 


ground. relay was: ‘improperly. con- 


the line and did not allow the: reac- 


the porat where they « could cause the | 


_ failure’ which occurred ‘i in the shield _ 


ring. He expressed the v view. that the 


‘ probability of, such ¢ an impulse - fail-~ 
ure is as great as the ‘probability, of ; 


a ‘failure caused. by. water satura- 


tion (2 Tr. 84; 85). 


The ‘Government's | “coustraction _ 


engineer. in charge. of the project : 
. testified that the ground relay. mis- 
operated, without. describing. the 9 


nature of the misoperation,. but he 
had no. 


ground rel; ay. could have been. prop- 


erly, or. at least differently connected | 
when the reactor was successfully 7 
energized. after repairs at the face : 
tory. LT Tr. 15, ee | 


information — | 
whether the ‘ground relay was mis- 
connected. He conceded. that the _ 


360 
Tn refutation of the testimony by 


oo i the GE engineer that the miscon- 
nected prototype | of a develop- | 
- méntal ground relay could have the relay misoperated. . 
— caused: an ‘impulse failure of the 
line ‘shield ring, the Government 
"offered expert testimony from the 
“Head of the Power Systems Design _ 
Section, Electrical Branch, a grad- 
uate engineer with: 29. years of ex- - 

-. perience with the Bureau of Recla-: 
mation (II Tr. 36): He stated that _ 
the purpose of protective relays is — 
to protect equipment such as the re- _ 

— actor on the terminal of the line and 
_— to protect physically the transmis- - 
~~ gion line when a fault occurs. He did. 
not agree that the ground relay was - 
- misconnected, but instead he char- 

- acterized the connection as unusual. 


| Further, he expressed the opinion 
that the unusual connection. would 
‘not, however,’ cause an unusual 


ae switching phenomenon . for the 


. transmission line (II Tr. 38,-39). 
"The Head of the Design Section 


“is also testified that if there had been 
| faulty insulation. in the reactor 


from a manufacturing defect, from 


water in the oil or from physical 
damage to the insulation, the failure’ - 
would not occur immediately on a 
“new piece of equipment, but would 
occur later as a result of overheat- = 

985, 78-1 BCA 19966; David M.- 
The Government offered no evi- | Con, Ine., IBCA 1092-127 5 (July: 
22, 1976), 76-2 BOA 12,003. 


“ing (II Tr. 41, 42). 


dence to deny that the ground relay 
was. a prototype of a model which 
was under development. by. the Bu- 
reau of Reclamation. Although the . 
, Government expert described. the 
purpose of the ground relay, no evi- 
; dence was forthoomning on n the qiies- | 
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“tion whether the relay performed - 


properly, other than the testimony _ 
of the construction a that 


‘While the foregoing does not es- 
tablish. as ‘a fact-that -the. Govern- 


-ment’s use of: the developmental 


ground relay caused the failure. of - | 


the reactor, a. substantial question 
is raised regarding the extent to 
‘which the Government may: have 


contributed to the delay i in question. 
Information concerning the state of. 


development of the ground relay 
and whether or not it properly. per- 
formed its protective function were — 
within the possession of the Gov- 


ernment or at least accessible to it. 
In the absence of such information, : 
no adequate basis exists in the rec- 
ord for determining the extent of. 


the Government’s responsibility for 


the delay: This Board follows the 


rule that when the Government 


fails, to come forward with infor- - 
mation which | it has or. ought to 


_ have concerning the propriety of an _ 
assessment, for liquidated damages, pe 


the assessment: will not be sustained 


and the contractor’ will be granted 
-an extension. John H. Moon & Sons,, 
-IBCA 815-12-69 (July .31, 1972), 
79 LD. 465, 72-2 BOA 7 9601, 


affirmed on reconsideration, 80 I.D. 


On the question whether the 


failure of the reactor was caused by | } 


water, the GE report of Oct.. 16, 
1974, states. that all: the evidence a 


leads: to ‘the. conclusion.. that, exces- 


“sive water caused. the failure. ‘The ts 
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' ‘ania ie ae statement 3 is not: read- 
ily apparent. On the contrary, an 


_. examination of the evidence .dis-_ 
closes that the only ‘conclusion . 
| which. reasonably may. be drawn is 

- Government construction engineer ~ 
- testified that where and. how the 
water got into the reactor had 
never been determined (II Tr. 16). 


‘that there was. no water in the re- 


actor when it failed. The reactor © 
arrived at the railhead sealed and 
dry. After the reactor was moved to. - 
the substation it still tested dry just 
before being filled with oil. The oil. 
used to fill the reactor passed the © 
~ Government’s dielectric tests, both — 
before: and: after the fill, which indi- | 

- cated. the oil Contained. no water. 
Doble tests of the insulating factor. 
of the reactor ‘yielded. the same re- | 
sults before and after the failure, 
indicating the unit was. still a 


- after the pluie. No water or-Tust 
was found 6 days after the failure 
on Aug. 16, 1973, when a GE 
; representative and a Government 

inspector, opened the reactor. for a 


joint. examination. ‘The. first” time” 
_ . water was. discovered in. ‘the: main 
reactor tank was on Sept. 6, 1973, 
-» when the oil was pumped out of the- 
 yeactor and into a pillow storage 
_. tank. It would appear from the 
evidence | that the water discovered: : 
on September 6 found its way into - 
the reactor tank sometime after the — 
completion | of the inspection. on 
August. 16, since there is. not a. a 


 scintilla of evidence showing the 


- Presence of water before. that time. 
From the time the reactor was in- 
a stalled 3 in the substation after being | 
unloaded. from the railcar, it. was. 
within the security perimeter estab- 


lished _ ‘by the ‘Government. Addi- 


CONSTRUCTION | ‘COMPANY. 
= September 29,.1976... . 


- circumstances,. | 
failure to come forward with evi- lig 
dence as to where and how the _ 
water entered the reactor, at a ‘time 
when the reactor was under the con- 
trol of the Government, is not tobe = 
construed as absolving the Govern- _ 
ment from. responsibility - for the 


| authorized access to aD site ale by eas 
going. through Government per- — 
sonnel and then being accompanied 


by Government personnel while i in- | 
side the substation di Tr. 12). The . | 


Regardless of the initial cause of 


the failure of the reactor, there is no 


controversy over the fact that ex- 
cessive water caused the majority 


of the damage and that repairs to. 
‘the réactor would have. ‘been rela- — 
tively. simple at a fraction. of the yee 
time and cost but for the oxidiza- 


tion of metal parts and saturation - 


of insulation caused by the: water : 


(Appeal File, Ex.’ 27). In. the 
‘the ‘Government’s 


presence of water in the reactor. 


‘Pursuant “to. the rule in Moon, . = 
supra, there is also-i in this instance 


no basis for sustaining an assess~ 


ment of liquidated damages. 

The rule’ 
slightly different form by another’ 
Board, that where some. delay is 
caused by each party. and it is not 


has been stated © in 


possible to allocate the mixed causes - 


of delay between the parties, the | 
Government may not recover liqui- 
dated damages for any of the delay 
period. Globe Construction Com- 


| ons, ‘Tepresentatives could ‘obtain pany, ASBCA No. 13316 pone 10, ‘ 
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971), 71-2 BCA par. 913 at Pe 
2 302, °°. 


| The Board finds that. the dag of 
269 days in completion of the con- . 
‘tract cannot be apportioned. among 


the various possible causes set forth 
in the record nor can it. be appor- 


_ tioned between the parties. Pursu- 

ant to the rules laid down in Moon. 
and Globe, supra, the Board finds — 
that there is no adequate basis in 


the record for assessment of higqui- 
dated damages, and that Addison is 
entitled therefore to an extension of 


time for the period of 269 days i in- 


volved in the assessment. 
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“4 Indian Probate: + Reopening: 


[83 I.D. | 


_ ESTATE OF J OAN. (J OANNA) 
| -HORSECHIEF - 


5 IBIA 182 
‘Decided September ¢ 29, 1996 | 


Petition to eel at 
"Granted. 


Gen- | 
erally—375. 0. 


The Saperintsldent: of an. ‘Indian agency 

is a. proper official of the Bureau of ‘In- 
dian Affairs to file a petition for reopen- | 
ing under the authority of 43 CFR 4,242, 


although he has no interest in the out- 


Summary 


i. The eisase signed ig Rddison 


_ apphed only to claims in stated dol- 


lar amounts and did not bar fur- . 
ther consideration of. appellant’s. 

‘request for an extension of time 
which was. pending at the time of — 


execution of the release. | 


9, The Government failed to ae 


| nish. information. within its posses- 
sion or accessible to it regarding the 
‘propriety of assessing liquidated 


damages for delayed performance, 
‘In.the absence of such information, 
the record contains. no adequate 


basis for sustaining the liquidated 


. damages and appellant. is entitled _ 


to an extension of time. in the | | 
| ens visions of the will | should not ve followed. 


amount of 269. days... 


G6. ‘Hedpent Pacwoon, .. ae 
Administrative Judge. 


1% CONCUR: i. 
Wiriam F. McGraw, 4 


Chie} Administrative Judge. 


3: Indian Probate: 
-erally—375.0 -. 


APPEARANCES: 


~ - eome of such petition. | 


2, Indian Probate: aaeee ‘Gen- ae 
er ally—375,0—Indian Probate: Wills: 
Generally—425.0—Indian Probate: 
Wills: Lost Will—425.17 : 
An Indian will may be presented for pro- 
bate even though the estate of the dece-. 


dent ‘has. been’ distributed as intestate 


property. | 
hence . Gen- —— 


It would be: unconscionable. for the Sec- 
retary of the Interior to fail «to give 


effect to a Departmentally. ‘approved will nas" 


of a deceased. Indian which was. misfiled 


‘Dy. the Agency, unless it can be. demon- 


strated by way of a hearing that the pro- 


‘Cliariene Lois Fish- na 

 ér Factory, a/k/a Charlene. ‘Horse- 
chief, and Mr, and Mrs. “Tra Toney, 3 a 

_ guardians ad litem for Ray Franklin — 

‘Toney, a/k/a. Ray Tenequer, Jr., in 

| oppontnon, to the recommended order. 


- -guecession. . The 


96) : 
OPINION BY BOARD 
_. MEMBER HORTON 


“ “INTERIOR BOARD OF — 
INDIAN APPEALS: 


On Aug. 97, 197 6, Admisistrative 
; Law Judge J ack M. ‘Short entered 


a Recommendation to Reopen Case 
and Order’ Suspending _ Distribu- 
tion in the Estate of Joan (J oanna) 
Horsechief, deceased Wichita-Paw- 


nee unallotted. An order determin- 
- Ing heirs was filed in this case on. 


. Aug. 31, 1970. As.no last. will and 
- testament of the decedent could be 
found, the Administrative Law 

‘Judge ordered that the trust prop- 

_erty be distributed to decedent’s 10 


_ surviving children according to the 


applicable, state laws of intestate 


ted to the Board after Judge Short 
was notified by the Superintendent 


of the Anadarko Agency of the 


Bureau of Indian Affairs, by letter 


dated May 13,1976, that a docu- 
ment which purports to be the last. 
will and testament of the decedent. 
was recently discovered in, the 
agency ’s files. The newly discovered 
will is dated Apr. 21, 1967, and its 


provisions dispose of the decedent’s 


| _ trust property differently than the 
. Aug. 81, 1970, order codes in- 


testate distribution. 


Judge Short’s pees ended : 
order was docketed by the Board 


on Sept. 2, 1976. All interested 


parties, including decedent’s heirs 


at law, were allowed to submit 
briefs. for or against the recom- 


“ESTATE “OF JOAN (JOANNA): ‘HORSECHIEF 
; _ September 29, 1976 | 


recommendation 
for reopening this case was submit- 


BEB 


: Tienes ‘reopening “of decedent's co 

estate through Sept. 27,.1976.. : 

i The briefing period granted { to i in- 

| “terested parties has now. expired _ 
and the Board has reviewed the | 
comments received. Opposition to 


the proposed. reopening was. eX-— 


_ pressed by. Charlene. Lois Fisher - — 
Factory, a/k/a -Charlene- Horse- 
chief, and by. Mr. and Mrs. Ira 


Toney, guardians ad litem for Ray. . 


: Franklin Toney, a/k/a Ray Tene- 
quer, Jr. They oppose reopening on 


grounds that the estate has been 


closed for more than 3 years. and ie, 
that the property rights granted too. 
decedent’s heirs at law should not ee 
now be disturbed. 7 

[1] The Board finds no proce: i 
dural objection to. reopening dece-. 


dent’s estate. J udge. Short’s recom- 


mended order. treats the Superin- — 
tendent’s letter of May 13, 1976, as 
a valid petition to reopen decedent’s : 


estate in accordance with 43 CFR 


—4,249(h). This regulation author- 7 : 
izes the Board to reopen an estate - 


closed for more than 3 years’ where. : 


“there exists a possibility for cor- 


rection of a manifest injustice.” Tt. 


is accepted that the Superintendent : 
of an Indian agency is-a proper 
official of the Bureau of Indian Af- 


fairs to file a petition for reopening 7 
under the authority of 48 CFR 
4.249, although he has no interest in 


the outcome of’such petition. Estate 
of Marcel Arcasa (Deceased Col- — 
ville, Allottee No. H-120),2TBIA | 
309, 81 ID. 306 (1974); Estate of 


Rose Josephine La ftose Wilson — 
ae 2 IBLA 60,. 80 LD. 620 cada 


a [2] Further, iis Boaid - agrees _ 
a with the legal authority set forth by _ 


| #2 Judge Short which he uses to con- 
‘clude that an Indian will may be 


presented for probate even though 


the estate of the decedent has been 


| distributed. as ‘intestate property. 

See p. 2, Recommendation to Re- 

open, citing 3 Bowe-Parker: ‘Page 
on Wills § 26.26. , 

[3] While reopening the estate 

_ in this case may cause some admin- 


ie istrative inconvenience, and, for 
- gome of the heirs at law, possible | 
financial disappointment, it would 
be unconscionable for the Secretary 
 - of the Interior to fail to give effect 
toa Departmentally approved will 
of a deceased Indian which was 
se misfiled. by the Agency, 
can be demonstrated by way. of a. 
ee hearing that the provisions of the 


unless it 


a4 will should not be followed. 
- NOW, THEREFORE, pa virtue 
of the authority ‘delopated to. the 


: - Board of Indian Appeals by the 
‘= Secretary of the Interior, 43 CFR » 


An application for patent ‘to school lands 


Pa: 1; the: ‘Superintendent’s Petition 


to Reopen this estate, dated May 13, . 
-. 1976, be and the same is hereby 


| GRANTED. Accordingly, IT IS 
FURTHER ORDERED that the 
_. Estate of Joan (Joanna) Horse- 
_ chief be, and the same is hereby 
REMANDED to the Administra- 
tive Law Judge. for appropriate 
, action and lames as | 


Wa. Pann Honrow, 
Member oF. § the Board. 


a © CONCUR: 


o Meee H. aWitaow, | 
a Administrative hae ee 
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Selections 


| (83 LD: 
"STATE OF ‘WYOMING | 


2 IBLA 137 7 | 
Decided Sanianboe 29, 1976 


Appeals from decisions of the Wyo- 
ming State Office, Bureau of Land 


Management, rejecting the State of 
‘Wyoming’s applications for patents for 


school land in place excepting railroad 
right-of-way and for school indemnity 
with railroad right-of-way as. base. 


Affirmed. 


I, Railroad ‘Grant Lands—School e 


Lands: Indemnity Selections —State Q 


A. railroad right-of. “way, granted ander: 7 


the Act of July. 1; 1862, 12 Stat. 489, a3 


. amended by Act of. July 2, 1864, 18 Stat. 

856, crossing a school section, does not: _ 

constitute lands “otherwise . disposed of 

_ by the United States” within the ambit. 

_ of. the school indemnity statutes. There- 
‘fore a rejection of an indemnity selection 


application, offering such nase is proper. 


9, Patents of Public. Lands:: 
erally—School Lands: Generally 


Gen- 


in place, pursuant to 48 U.S.C. § 871a 


~. (1970), which requests “an exclusion of 
the right-of- -way granted under the Act 


of J uly 1, 1862, as amended July 2, 1864, 
must be rejected. Such a patent must be 
issued “subject to” the right-of-way. 

APPEARANCES: A. E. King, Commis- 
sioner of Public Lands, State of Wyo- 
ming, for appellant. : , 


OPINION. BY. ADMINISTRA- 


TIVE JUDGE FISHMAN 


| [TERI OL: BOARD OF LAND 


APPEALS. 
The State of Wyoming cole 


_ . from. two decisions. of the Wyo-- 
ming State © Office, pune of Land | 


Be pe a, oe om STATE | 


[eee (BLM). The first, 


dated Oct. 6, 1970; rejected the 


State’s application, W-24998, seek- 


; ing patent. pursuant. to 43 U.S.C. 
— -§ 871a (1970) | for certain school _ 


land .- sections within. Laramie 
County, Wyoming, except for those 


traversed by the right-of-way of 


the original main line of the Union 


‘Pacific. Railroad Company. The- 
stated basis for this rejection was 


that the application failed to de- 
-— seribe “full legal subdivisions.” It 
| described “a number of full sections 

or aliquot parts thereof, but each 


> description was qualified by the | 


-clause,. ‘except that portion of the 
- original main line right-of-way of 


the Union Pacific Railroad a 


| ‘pany’. ” BM held: 


me Patents must issue oe lands described 


by full legal subdivisions in accordance : 
with - an. ‘official — “Government survey. 
} an application — for patent. 
which describes lands as cited above is - 


Therefore, — 


improper. The right-of- way grant to the 


_: Railroad Company “eRe would be re- 
7 served in any patent issued. to the State, 
; but it could not properly be excluded | 
from such'a patent. The Department has — 


held that. the State took title under its 
grant of school lands in place, ‘subject to 
the right- of-way (State of Wyomins 58 


> “ED; 128). 


A timely ippeal f from the Oct. 6, 


1970, decision was filed, and on Dec. 
~ 10, 1971, the State filed. application 
W-32556, pursuant to 43. U.S.C. 
§§ 851, 852 (1970), seeking lands as 


indemnity lieu selections for some 
of the acreage covered by that por- 


tion of the Union Pacifie’s right-of- 
way excluded from the previous. 
application. for patent. On. Jan. 25, 


1972, BLM. ‘issued a. ‘decision. con- 


cerning the indemnity liew selection 
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: “application, findini it: eae be: 
cause: 1) the State took: title to 


‘ofway granted to the railroad. by 


the Act of July 1, 1862, 12. Stat. 489, 


as amended, by Act of ‘i; ‘uly 2, 1864, ve : 
18 ‘Stat. 356, State of Wyoming’. 
supra; and. (2) the railroad right- 


of-way grant.to the Union Pacific - | 


Railroad Company by the Act of 
1862 and 1864 was a “special grant” 
from Congress, and the Depart- a 
‘ment‘had previously held that: | 


‘No provision is made by. Jaw for in-- 


- demnifying the State in cases where the - 
school ‘section. is. crossed by railroads, > 


claiming the right of way either under — 


the act of March 3, 1875, or by a Apecial 
7 grant from Congress * ae .. 


| State. of North: Dakota, 13 L. D. 454 7 | 
- (1891). . 


At 2 eines ieee hess: ‘ap- 
peals have been consolidated for : 


_ decision. _ - 
Wyoming datas that the orig: tee 
‘inal main line right- of-way of the 
Union Pacific is land which was | 
previously disposed’ of under the © 

‘laws of the United States. There-. 
fore, it asserts. the right to exclude — 
that area from its patents for school 
sections in place and to make lieu. 
indemnity selection for the lands 
lost. | 


Wyoming, by sec. 4 of its. State- _ 


hood Act of uly 10, 1890, 26 Stat. | 


229, received :- 


a de sectiotis nuimbéred: sixteen and | 
, thirty- -six in every township of said pro-. = 
| posed State, and where such sections, or 
any parts thereof, have been. sold or ms 
otherwise disposed of by or ‘under the 


authority of any act of Congress, other 
lands equivalent thereto, in legal subdi- 


visions of not less than-one quarter sec- 
tion, and.as contiguous. as may be to’ the , 
section. ‘in lieu of which ‘the: same. is - 


366, 


| taken, are hereby granted £6 said state - 


for the support of common. schools, such 
indemnity - lands to be selected within 
said State. in such manner as_ the. legis- 


lature may provide, with the approval. of 


the Secretary of the. Interior ee, 


| 7 [Italics supplied.) 


The indemnity lieu selection law, 
| 48 U.S.C. $85! (4870), Provides in 


. part: 


Where seitlements with a view to pre- 


- emption or homestead have been, or shall - 


hereafter be made, before the survey of 
_ the lands in the field, which are found to 
have been made on sections sixteen oT 


_ thirty-six, those sections shall.be subject — 


_ to the claims of such settlers ; and if such 
_ sections or either of them have been or 
_ shall be granted, reserved, or pledged for 


the use of schools or colleges in the State | 


in which they lie, other lands. of equal 


acreage are hereby appropriated and © 
= granted, and may be selected, in accord- : 
ance with the provisions of sec. 852 of | 


this title, by said State, in lieu of such 
as. may be thus taken, by preemption or 


homestead : settlers. And other lands of 
equal acreage are also hereby appropri- - 
. ated and granted and may be selected, in 

accordance with the provisions of sec. — 


852 of this title, by said State where 
secs. sixteen or thirty-six. are, before title 
could pass to the State, included within 
any Indian, ‘military, or other reserva- 


tion, or are, before title could pass to the 


State, otherwise disposed of by the 


United. States: Provided, ‘That the selec- 


tion of any lands under this. section in 
lieu of sections granted or reserved to a 
State shall ‘be a waiver by the State of. its 


right to the granted or reserved sections. : 
And other-Jands of equal acreage are also” 


appropriated and granted, and may be 


selected, in accordance with the provi-. 


sions of sec. 852 of this title, by said 
State. to compensate. deficiencies for 
school Purposes, where Secs. sixteen. or 


_ thirty-six. are fractional in quantity, or~ 
_ where one or both are wanting by reason | 


of the township being fractional, or from 
any natural cause whatever. And it shall 
be the duty of the Secretary of the In- 
terior, without awaiting the extension of 
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the public surveys, to ascertain and de- 


termine, by protraction or otherwise, the 
‘number of. townships that will be in- 


cluded within ‘such Indian, military, or 
other reservations, and thereupon the 
State shall be entitled to select indemnity 
lands to the extent of section for section | 


in lieu of sections therein which have 
been or shall be granted, reserved, or 


pledged; but such selections may not be 
made within the boundaries of said res- 
ervation : Provided, however, That noth- 
ing in this section contained shall pre- 


-yent any State from awaiting the extin- 


guishment of any such military, Indian, 
or other reservation and the restoration 


of the lands therein embraced to the 


public domain and then taking the sec- 
tions sixteen and. thirty-six in: place 


therein. [Italics supplied.] 


OA right-of-way for railroads un- 
der the pre-1871 laws granted to 
the railroads an estate greater than 


an easement but less than a fee sim- . 


ple absolute. United States v. Union 
Pacific R.R. Co., 353 U.S. 112 
(1957); Great Northern Ry. Co. v. 
United States, 315. U.S. 262, 2738 
(1942) ; Rio Grande Western Rail- 


| way Cov. Stringham, 939 U.S. 44, 
47 (1915). In Northern Pacifie Ry. 


Co. v. Townsend, 190 U.S. 267 
(1908), the interest conveyed to the 
railroad in the right-of-way was 
dubbed a “limited fee estate.” This 


term equates with a base, qualified | 
_or determinable fee. _ 


[1,2] At first blush, it might ap- 
pear that lands conveyed to a rail- 
road. for a right-of-way under the 


-pre-1871 statutes would constitute 
_ lands “otherwise disposed of” with- 
in the ambit of the Wyoming State- 


hood Act and the general indem-— 
nity statute. But such a conclusion 


essentially must rest upon a super- 


ficial reading. of those statutes with- 


out regard to what has transpired 


since the enactment. of the Act-of 


. may be patented: by pre-emptors ; 
.Jands- are also. appropriated to compensate. 


oe ; ‘STATE 
Feb 98, 1891, 26 Stat, . 196, the: gen- 
~ eral indemnity statute. Such a con- 


clusion - ignores . the. Department’s 
virtually . contemporaneous 


long-continued administrative prac- 


“ tice, the regulations of the Depart- 
ment, the. juxtaposition of the in- 


demnity laws with later laws, and 


the history of other kinds of grants, 


the lands in which are affected by 
pre- -1871 railroad rights- of-way. 


In the very same year that the 
| general indemnity statute + was en- 


2 The: Act of Feb. 28, 1891, ‘supra, first 


. ‘uses the term “otherwise disposed of” in the 
-. general indemnity: statutes. The Act amends 


REY. STAT, §§ oe and Bet: (1878), which 
provided : 

*““SEC, 2275.. Where: ‘settlements, with a 
view to. pre- -emption, have. been, made before 


the survey of the. lands in the field, which | 


‘are found to Have been. made on secs. sixteen 
or thirty-six, those sections shall be. Subject 
— to the pre-emption claim of ‘such settler; and 
if they, or either - of . them, 


‘in which the. lands lie, other lands of like 
quantity are appropriated in lieu of such as 
and other 


deficiencies for school purposes, where secs. 


sixteen or thirty-six are fractional in quanti- 


ty, or where one or both. are - wanting | by 


Treason of the township being. fractional, or. 


from any natural cause whatever. 


_ “SHC. 2276, The lands appropriated by * the ) 
shall be selected, within . 


“preceding ‘section 
the ‘same land-district,. in. accordanée ‘with 
ithe following. principles of adjustment, to wit: 


For. each township, or fractional township, — 


‘containing a greater quantity of land than 


- three-quarters of an entire township, one sec 


. tion; for a fractional township, containing a 


SEReA bey, quantity of land than. one-half, and. 


not more than three-quarters, of a township, 
‘three-quarters of a-section: for a’ fractional 
township, containing a greater: quantity. of 
Jand than. one-quarter, and . not more than 
one-half, of. a township, one-half section; 
and fora fractional township, containing a 
greater quantity of land than one entire sec- 
tion, . and. .not . more than one-quarter of a 
township, one-quarter section of land.” 

‘It. ‘follows that the. ‘contemporaneous con- 


struction of the 1891 Act is a cogent element. 
in our consideration of the meaning of the 


. term mentioned above. 
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con- 
struction of the indemnity laws, its _ 


have been: or - 
: ‘Shall be reserved or pledged for the use of .— 
‘schools. or colleges in the State or Territory 


thereto, ° eg. homestead,. 


: 367 
- geted: ae Aan pees of the : . 
.“Department ‘wrote to the Attorney : 


General of North: Dakota on Oct. ~ 
26, 1891, 13 L.D. 454-55, as follows: | 


--No.provision is made by. law for indem- — 
beeing the State jin eases where | ‘the 


‘school’. section is erossed by. railroads, 
3 ‘claiming the right of way either under ~ : 
‘the act of Mar. 3, 1875, or by a special 


grant from Congress, but if the roads ~ 


are not entitled to the vight' of way over | 
such ‘sections, recourse must be had by , 
the State or its purchasers against the | 

7 company in the courts. — : “ 


“This decision affecting all ‘the 
ibe land states has. prevailed for 


_.gome 85 years. There are no cases to — 
the contrary. Indeed, the cases at . 
‘bar raise the issue for the first time 
since the 1891 decision. There’ has 
been, therefore, universal accept- 

_ance:of it for over 8 decades by. the | 

knowledgeable state. officials. a | 
ing’ with public lands: | 


States. seeking patents’ to seat? 


| sections j in, place have been. required | 


to regard.:a school section.invaded — 


by a pre-187t railroad right-of-way 
“as a full section atid patents have 


issued reciting simply that the 
erant is “subject to” the rights of 


the railroad ” under the particular 


granting act. eat 
Virtually all classes ot: public 

land grantees. have been required to 

accept patents which, as to the area a 


covered by a railroad right-of-way, _ 


provided that the grant was subject 


Short Line Ry. Co. v. arkness, 27 
L.D. 480 (1898) ; : mining claims, 


Se harm- -Carey and Other ae 7 
87 L.D. 871 (1908). 


The Department’s piietion of ae | 
excluding special act railroad 


Oregon : 


: rights- of-way “from the area Pa 
boc stribed ' in patents. is described. in 
_ W. 8. Burch, 45. L.D. 473, MCT 


- (1916), as follows: ; 


In instructions of N ov. 8, 1909 gs L.D., 

_ 284),.a8 amended Jan. 19, 1910 (38 L.D., 

_ 899), the practice as indicated and: the 
_ distinction. between. rights of way: under 


fe general and special acts was preserved 
and reannounced. - It. will be borne in 


mind ‘that the excepting or reservation 


_ clause. involved was not an-exclusion or. 
of elimination of an area of-Jand but was 


a clause Stating that the patent or con- 


 veyance was subject. to the right of way 
of the. specific company under ‘the. ‘par- 
ticular Special act. ‘The above-mentioned. 
regulations are cited and explained in. 


the instructions of Feb. 2, 1912. oe Ll D., 


* 7 398), and it was there. said: 


Applicants to enter public lands - that 


are affected by a-mere pending applica- 


tion for right of way should be verbally 


informed thereof and given all necessary 
| information as.to the character and eX- 
tent of the project embraced by the right- 
of-way application ; and, further,: that. 
a they must take the land. subject to what- 


ever right may. have attached thereto un- 
der the right-of-way application, ‘and at 


_ the full area of the subdivisions entered, 


irrespective of the questions of priority 


or damages, these being questions for 


mae courts to determine. 


In. the case of the Sehr Carey ; 
and other placers” (37 L.D. 371, 
_ 874), the grant of the Atlantic and: 

~~ Pacific Railroad. Company was in- | 

 volved..'The 200-foot right-of-way, 
covering about 107.33 acres, crossed — 


~ the affected locations and had been 


excluded from ‘the patent proceed- | 
a ings and the ae The ea | 
a “said: 


The ‘difficulties aaa ‘pepleciis jn- 
volved in ‘the various aspects of the case, 
in’ view of the’ practice with respect to 
the disposition of lands in a similar. situ- 


ation. under; other public land laws, as" 


. "DECISIONS OF. THE. DEPARTMENT. OF ‘THE INTERIOR 


: (39. L.D. 


| ‘183 LD. 


"well as. the setious s question involved. in : 
the bisection of the claim by reason. of | 


the exclusion of the railroad right ot 


- way, is deemed by the ‘Department to | 
_ justify the conclusion reached by your — 
office, that in no event can the entry as — 
to any of the claims be passed to patent 
An. the absence of supplemental patent ss 
proceedings: including the previously ex- 
‘cluded. area cones the railroad 

right of way... | 


In Gaerne lanes of ‘War. 13, 1911 
565), involving the — 
N orthern | Pacific. right-of-way 
across the tribal lands of the Fond _ 


du Lac Indian Reservation i in Min- 

nesota, where the company had — 
paid $10: per acre Mor the area of 
‘its right- of-way, it was said: ; 


While the right of way anted. the 


N orthern Pacific’ Railway Company by | | 
‘the act of 1864. is a grant in fee, itis not  - 


a fee simple. but is subject to reversion - . 


in the event that the. company . should 


cease to use the land for railroad pur-— 


poses. It is not the rule of the Depart-. 
-Iment to. except from patents issued to | 


entrymen under the public land laws the — 
area embraced. in the right of way across ; 
the lands entered; nor has it been the 
practice to relieve purchasers under the 


-publie land laws from paying for the : 
full: ‘area - of. the tract purchased, not-. 
withstanding that such purchase is made fo 
subject. to. the company’s. right of way. .. 


‘To except from a: patent. the tract of 


land. included in the right: of way would 
be-to reserve. a narrow strip of land 
which, if abandoned. by the railroad. com- - 
pany, © would ‘revert to the Government tes 
and would not inure to the benefit of — 
the purchaser. of the subdivisions. -tra-- 


versed by such right of way. te | 
It is believed that damages paid ‘by 
the railway company in this case were 


- merely damages. resulting from. the con- 
‘struction of the railroad across. the res- 


ervation and in no Sense represented a. 


purchase of the land covered i by t the right 


xs provides: 


 -vion. | 
ss Robert L. Beery, 25 IBLA 287; 294, 
88 LD. 249, 252 (1976), Justice 
_ Holmes’ observation that “A. page 
of. history is” worth, a. volume of. 
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of ¥ way. “As "aboue indicated, ti eetore 1 I 
must. decline to approve. the letter pre- 


; pared. by your office. ee re 


“The Department i In recent times. 
| has enunciated the view that “[n} Oo 
- deduction in-acreage or payments is 


allowed for land in: ‘entries tra- 


versed by railroad rights- of-way 
- despite the. fact that. the right-of- 
way constitutes. a, base fee.” Letter. 
to Congressman Harold T. Johnson 
. from Acting Legislative Counsel, — 
a? Department, of the Interior, dated 
‘May 5, 1964. Indeed, other disposals: 
Of; Tend affected i rights- -of-way. 
have been-made with no deduction 
in price: therefor, ¢.9., small tract 

7 affected by a highway right- Of- 
way, Joseph. J. Miller, et al., [A> 
- (May. 3 1967), 
_ elting J ames: eA. Power, 50 L, D. ee 


-80681,. —A-30686 


(1924). 


‘The - current’ Seglateie: éf “the 
43 CFR. 9801.1-2, > 


4 Department, 


AN persons ctitering’ i or otherwise" ap- 
propriating a ‘tract of “public land, to 


part of which ‘a ‘right- -of-way” has at-— 
tached under the regulations in this part, | 
take the land. ‘subject to’ such” ‘right-of- 


ag way and without: deduction of ‘the area 


- a included. in the right-of-way. 


- The ‘consistent approach: of. he | 
— _ Department and ‘of ‘the affected - 
"” public land states for some 85 years 
to the issues. posed in these cases 
~ cannot be. blithely relegated to obli- 
The :Board reiterated in 


oer Mo By 


489. the Act of Feb. 25, oe 
Stat. 647, 43. U. S. Ce § 940. (1970), ee 
the Act of Mar. 8, 1922, 42 Stat. 414, 
43. U:S.C, § 912. (1970). See Union . 
: Pacific Railroad Company, 72 LD. . re 
%6 (1965). Ehese Acts afforded a 
“remedy, but that’ oe was ae 


~The etary: of. ecasdeialion: of fas 
the Congress of railroad bills shows . 
that it was aware of the problem - 
caused .by railroad: rights- -of-way.. -° 
- Congress recognized that curative ~ 
i: legislation was. iesded to vestinad- 
joining owners the lands in the 
rights-of-way upon. forfeiture or 
abandonment by the. railroad, ¢.g., 


the ‘Act. of June 26; 1906, 84 Stat. | 


indemnity. 


~The: Jegielative heey ‘of: the 
1922» -Act - reflects’ Congressional on 
awareness of © ‘the Department’s’ 


practice of issuing patents for full oi 


legal subdivisions, making no dimi- | 
nution.. by. reason..of. the prior . ~ 
© vights-of-way: ‘The ‘House Report: ber 
No. 217, 67th Cong:, Ist Sess., re- 
: lating: to. H.R. 244, ‘culminating i in: | 
Se 1922, Act, ‘reads in. Pat a8, — 
| “The obleet of ‘this bill is to provide for 
"disposition ‘of lands embraced in- for- 
- feited or abandoned railroad: tights of 


way on what was. originally. public lands. 
In some cases 2 right of way was granted | 
by: ‘the Government and later. forfeited, 


while in other cases change in the loca- | 
tion | ‘of. 


the railroad resulted ‘in the — 
abandonment of the old right of way. The 


act of Mar. 3, 1875, under which most of 
the rights of way over ‘public lands have — 
“been: granted contains a provision for - 


forfeiture of the grant for failure to con- 


‘- struct’ the railroad » within’ ae ‘specified - 
: time‘ ‘succeeding: the date. of the grant. . 
== Under the decision. of the courts railroad = 


1909, 85 
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companies s gaceiving ‘gels grants ae a. 


. qualified fee with an implied . condition 
_ df reverter in. the event the. companies , 


cease to use the Jands. for the purposes 


for which they were granted.’ Upon - 
abandonment Or foreiture; therefore, of — 
any ‘portions of such. right of- way ‘the 
land reverts to and becomes. the property 


of the United, States... 


at is, however, a fact that ‘in making 
: conveyances of subdivisions traversed by 
such rights of way the United States. 
issues patents. for. the full area of the. 


- tracts or: legat subdivisions, making . no 


diminution by reason of the prior open 


of the right of way. 


= kG seemed to the committee that: ich 


abandoned or forfetted sirips are-of little 


or no value to the Government and that. 
in case of lands in the rural communities 


they ought in justice to become the prop- 


erty of the person to whom the whole . 


of the legal subdivision had been granted 


or his successor in: interest. Granting | 


such relief in reality gives him only the 


. land covered by the. original patent, The 
‘ attention of the committee was . ealled,. 


‘however, to. the: faet. that in. some cases 


o highways have been established ion aban- ° 
7 doned rights of ways or that it might be | 
| - desirable: to ‘establish highways on such. 


as may be abandoned in the future. Rec- 
ognizing the public. interest in the. estab- 


lishment of roads, ‘your committee’ ‘safe-. 
guarded such ri. ghts by” suggesting the 


amendments above referred to protecting 
- Rot only roads now established but giving 


the public authorities: one years time - 
after a decree of forfeiture or abandon- 


ment to establish a public highway upon 
any part of such right of way. 
Where the ‘forfeited - or abandoned 


right of way which would otherwise re. 
- vert to the ‘United States lies within the. 


limits of a city or. village, then. the bill 


provides that title thereto shall vest in. 
-. Such: municipality, subject of course to 
the same provisions as. to. roads applica 


ble to rural: lands. a 


, Bhere. is. attached to. and de, a. onal : 
of this report the létter of EH. C. Finney,. 
¥ Acting: Secretary: -Of the Interior, to the 


: DECISIONS OF THE DEPARTMENT, OF THE UNTERIOR 


[88 LD. - 


= chatrman of the committee, dated June | 


9, 1921, | re, 


DEPARTMENT Or ‘THE INTERIOR, 
Washington, Jt une @ 9, 1921, 


“Hon. N. J. Suvworr, © * 
- Chairman, 
-. Londs, House of Representatives.. 


Committee on the sua 


. My Dear Mr. Suynort: Receipt is ac-. 
knowledged of your letter dated May 28, 


(1921, requesting a report on House bill 


244, with which you submit’ a copy of 
House ‘Report No. 851, Sixty-sixth Con-. 
gress, second session, ee Hlouse: 
bill. 9899, ° 4 | 

- ‘The bill submitted aby you. "entitled “A 
bill to provide for the disposition of 
abandoned ‘portions: of rights of way 


granted to Tailroad | companies” provides .-- 


that where rights of way of the character 


_ referred to -granted- to -railroad -com- 


panies: have. ceased’ or shall thereafter 


cease to be used for. the purposes granted - 
whether by forfeiture or by abandonment 
declared or decreed by a court of com- — 
petent jurisdiction or'by act of Congress, 


such abandoned right of way shall then 


go: to: the owner of. the. subdivision in — 


which the same is located, except that in 
the municipalities the right of way’ shall - 


‘go to such municipality. 


This bill. is similar in its ebject and 
provisions to said A. R. 9699, Sixty-sixth 
Congress, second. session, upon. which a 
report was made on December 4, 1919, in, 


which the. ‘proposed legislation - was fa- 
-vored, but certain changes. ‘and. amend- a 
ments were suggested in the ‘proposed . 


bill. This report is” ‘embodied. in said 


House Report No. 851 submitted by. you. 


The proposed: legislation, ALR. 244, in- 


cludes the amendments. suggested in said 


departmental report. | 

Under the prevailing decisions ‘of the 
courts the railroad: companies. to. -which 
grants of. rights: ‘of ‘way. have: beén made 
of the character under consideration take | 


a base or qualified fee. with an implied, 


condition of reverter: in the event. ‘that 
the companies’ cease to usé the land for 
the purposes for -which it is granted’ 
‘(Northern Pacific Railroad Co. v. Towne | 
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acnd: 190 U. S., “267, 971; Rio. Grande 
Western Railroad Co. v. Stringham, 239 
U.S., 44). In making conveyances of. the 
subdivisions traversed. by such: rights of 
way, however, the United States issues 


| patents for. the full.area of the tracts, 

120. diminution of acreage being made by 
a ' reason of the prior grant of the right of: 
It follows as the result of the Tul 


Way. 
ings above cited that upon. the abandon- 
ment by any railroad company of any 


“yight of way or any. portion of any right . 
of way granted to it the legal title to 
the land included in such right of way 
reverts to and becomes the property of 
the United States’ and does not pass to 


_ any patentee or patentees to whom pat- 
ents were issued for the full area of the 


subdivisions subject to the railroad com- 
pany’s prior right. of use and possession. 


The legislation | proposed by this bill, 
7 therefore, . .would seem. to. be desirable, 


and I would: recommend the ara 


thereof.. 


with returned. .'°. .. 
Respectfully, a iehe 3 
eh. 1G; FInNey, | 
_ Aoting 8 eoretary. 
[Ttalies: Supplied.) 3 


“It is also’ ionciee: ‘that’ tha’ 
laws affecting vesting of school ‘sec ) 
tions, 43 U.S.C. §§ 870-871. (1970); 
and those involving: school indem- 

“nity selections, 43 U.S.C. §§ 851- 
«852 (1970), were amended i in 1932,. 
1954, 1956, 1958, 1960 and 1966, 
which amendments in. the aggre- 
gate. wrought major. and significant. 
changes. No change was made in 
the Department’s. practices of pat- 


enting school: lands. subject: to. a 


special-g grant: railroad and of N orth. 
Dakota, which precluded indemnity. 


for. such’ rights-of- way. Congress 
‘ must. therefore, be: deemed to.-have 


acquiesced: In. North Dokota for 


The report. submitted by 3 you: is here. - 


‘some 85 years. ‘The comments. in 


Wyoming. v.. Udall, 879 F.2d. 635. 
(10th Cir. 1967 ), cert, denied, 389 


U.S. 985 (1967), are obiter dicta : ‘ 
and the i issues here were not peeent 7 
a in that case. . 


To issue: patent cxiluding the 


‘lands in the right-of-way ‘would . 


pose grave problems related to sur: 
vey. The whole, ‘system of public : 
land. ‘disposals | is based upon the 
rectangular grid.system. There.is - 
considerable question. whether: the 
school’ lands ‘are “surveyed” to the 


extent that the right-of-way ‘in-. 
--vaded. any subdivision. If such sub- 


division..be deemed ‘unsurveyed, as 


indeed they would have to'be, then | 
title to that subdivision never vested’ 


in the State. Such a posture would 
cast a.cloud.upon the title of those 


individuals who acquired-any: inter- 


est therein from the State. In short, 


_ adoption of appellant’s posture’ in 
' this matter. would probably create 


more. ‘problents. than. it. ‘would re-. 
solve. . , ae. a 
Suche a iconsitienen, “of: thes ae 
would. render regular ' subdivisions’ 
noncontiguous: and ° thus. ‘militate 


_ against public land disposals, See. 


Frank Cw Chearchill,. 60 L D. AaT ) 


(1950). 


Similarly, the ligweies. of: in- ae 
demnity would frustrate the pur: 
pose of the 1999 Act,. by leaving. a. 
narrow. strip. of land j in federalown- 
ership after the right-of-way. was _ 
abandoned. or forfeited. - : 

We are not satisfied that a os | 
cient, showing has been made by ap- 


pellant to-warrant a, departure - from. 
universally . accepted. practice. of 


> States, 278 U.S. 41, 48; 
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- some g Aeeninss - Justice Fraale 


furter stated in the dissenting opin- 
‘jon’ in United States v. Monia, 317 


US. 424, 431-32 (1943), as follows: — : 
; thority. delegated to the Board of 7 


‘This question cannot ‘be answered by ; 
= closing our eyes to everything except the. 
_ . naked words of the Act * * *, The ‘no- -. 

-* tion. that because the words of a statute 
are plain, its meaning is also plain, is 


merely ‘pernicious. oversimplification. It 


isa wooden English doctrine of. rather _ 
recent vintage (see Plucknett, A: Concise a 


History of the Common Law, 2d ed., 
294-300; Amos, The. Interpretation of 


Statutes, 5 Camb. L. J. 163; Davies, The | 
Interpretation of Statutes, 35.Col.. L. 


Rey. 519), to which lip. service has on. 
occasion — been given here, 
since the days of Marshall this Court has 
rejected, especially in practice. #.g., 
United States vy. Fisher, 2 Cranch 358, 
385-86; Boston Sand Co. v. United 
United. States v. 
American Trucking Agsns., 310 U.S. 534, 
042-44. A statute, ‘like other Living or- 


ganisms, derives significance and suste- | 
nance from. its. environment, from which 
it cannot. be severed without being mu- 
7 tilated. Especially is. this. true. where the 
statute, like the one before us, is part 
of a legislative process having. a history. 
and a purpose. The meaning. of such a 
statute cannot be gained. by confining in-. 
quiry.. within its four. eorners.. Only the 
historic ‘process of which such legislation © 
_incomplete ‘fragment—that- to 


is an. 
which it gave rise as well as that which 
gave rise to it—can yield - 
meaning. ek . 


7 We hold that appellant is at en- 
titled to a patent for school lands 


specifically excluding the lands cov- 


_ ered’ by the right-of-way, but: 
rather is entitled to a patent “sub- 
ject to” such right-of-way. ‘We fur- | 


ther hold that the State is not 
entitled to indemnity. for those por- 
tions of- ‘the. school sections em- 


braced i in ‘the Tae Or Way, granted 
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| by the ‘Act of J uly 1, 1862, 12 Stat. 


but which > 


a true 


[83 LD. _ 


489, as amended by. the Act of | 
July 2, 1964, 13 Stat. 356. 
Therefore, pursuant. to the au- 


Land Appeals by the Secretary of | 


the Interior, 43 CFR 4.1, the deci- cs 
Bion appealed from are affirmed. 


" Feupenton rien, 
Administrative se 


| I CONCUR: 


Mace ae a 
Administrative J udge. 


| CHIEF ADMINISTRATIVE JUDGE 
-FRISHBERG DISSENTING: 


I respectfully dissent. from the 
holdings of the majority. This De- 


partment ‘has: no. discretion to cur- _ 
tail the rights of a grantee, or to” 


substitute its judgment for the will 
of Congress.as manifested in grant-_ 
ing acts. West v. Standard Oi Co., 
278 U.S. 200, 220 (1929) ; Payne v. 
Central Pacific Ry. Co., 255 U.S. 
298, 236 (1921). We are invested 


only with the power, judicial i in na- 

ture, to ascertain whether the speci- fA 
‘fied conditions of the grant in issue 
have been met. Wyoming v. United 

_ States, 255 U.S. 489, 496 “(1921) ; a 


Payne v. New Mewico, 255 U.S. 367, 


871 (1921) ; Lewis v. Hickel, 427 F. 
2d 6738, 676 (9th Cir. 1970), cert. 


denied, 400. U.S. 992 (1971); — 
Schraier v. Hickel, 419 Fad. 663, - 


666-67 (D.C... Cir. 1969) ; United 
- States v. Arenas, 158 F.2d 730, 747- 
48 (9th Cir. 1946), cert. denied, 331 
US, 842 (1947). The: majority” acts 


in derogation ‘of these limitations 
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— by. ‘Toda “that. (). Wyoming 


should -not - receive. indemnity for 
that portion. of school land sections: 


__ erossed. by a. ‘railroad. right-of-way a 
“every township | of the public lands 


of the United 
traced to the Ordinance of May 2050-6 
1785, the first enactment for the sale 


granted. under the. Act: of J uly. 1, 


1862, as amended by: Act, of. uly 2, 
7 1864, and (2) a patent. for school 
lands in. place cannot exclude that 
right-of-way but must, issue “sub- 3 


ject to” it. 


It is. ePdant from. judicial ‘nter- | 
pretation and legislative history 


that Wyoming, under its school 


land grant, §4 of the Act of July 
10, 1890, 26 Stat. 222, received: no 

_ title to: those lands ae the right- 3 

- of-way granted the Union. Pacific 
__. Railroad by the 1862 Act, as amend- 
ed in 1864, because those lands were 
excluded. from the. 


specifically — 
school land: grant as “otherwise dis- 


Fax posed ‘of:” Even if that statutory 


- exclusion had: not’ been provided, 


ot the railroad’s interest inthe right- 


of-way. was such an appropriation 


| that those lands within the. right-of- 
way. .were no longer. public. lands | 
subj ect, to sale, or other : disposition 


under: the general land laws. - 


Both. ‘Wyoming’ Ss. school . land 
ie grant and. the: General: Indemnity - 

- Act, 43. U.S. C: §§.851,. 852. (1970), 
provide. for selection of liew lands as. 
. Indemnity for lands “otherwise.dis- 
posed of.” In light of the legislative. : 
purpose: of that provision. and: the. . 


interpretation placed on it:-by the 


courts and this Department, this 
Board should’ overrule ‘State of - tory by compact between the United © 
North Dakota, 13 L.D. 454 (1891), : 

and uphold ‘Wyoming’s: indemnity: 


selection. application, if it is. PPOpeE 


— inall other eae a ed 


he -222- 098764 


SCHOOL LAND GRANT | 


- Congressional policy providing. 


for grants. of numbered sections in | 


‘States has . been 


of public lands within the western 
- territories. It called for a rectangu- 


lar survey system. of: the public. 


lands prior to their sale: and. ‘re- 
- served ‘sec. 16 in each township for 


the | mhaintenance of the -public — 
schools: in the respectiv re township.. 


| Eliason, Land Hachanges and State 
In-liew | Selections ‘as- They Affect 


M ineral Resource ‘Development, O1. 


Rocky Mt. Min, L: Inst. 635 (1975). 
By'the Ordinance of 1787, 2 com- 
pact, between the. northwestern: ter-. = 
ritories-and the. original. states, res- | 
- ervation of the. public lands. for. the — 
maintenance of public. schools. bes. 
came a fundamental — principle. aly 
Cooper v. Roberts, : 59. U.S. (18 


How.) 338, 339 aes The: com- 
pact. declared that: ee a 


eee “yeligion, amoral: ‘and. now: 


; edge, [were] ee necessary: for. good 


government and the happiness of man- 
kind;” and ordained that “schools, and : 
the means. of education, should be POEGY CE 


e encouraged.’ m9 ee 


Id. Application of this dat 
was extended to the Mississippi 
Territory by Act of Apr. ft, 1798,.1 > 
Stat. §'6 at 550, and in 1802 was. 
applied. to. the. southwestern terri- 


States and. Georgia. Cooper x v. Fob- | 
8, supra. 


By: section 7. of the Statehood “het = 


‘of enon Act. of —_ 30, 1802, oe ; 
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“Stat. 17 5, the first et land : 


gr ant” was made, providing: 


4 hat the: section, numbered six- 
| teen, in every townsbip, and. where. such. 
section has been sold, granted or~ dis- . 


posed of, other lands equivalent thereto, 


and most-contiguous to the same, shall. 
be granted to: the. inhabitants. of, Sal 


tow nship, for the use of the schools. 


This grant provided the model for 
subsequent school land grants to the: 
~-public-land states. State of es 


18 LD. 343, 345 (1894). - 


Starting with’ the school : lend. 
eeu to California by. Act of Mar. 


3,.1853, 10 Stat. 244, sec. 36 in each 


a township was added to the school 


grants. United States v. Morrison, 
940 U.S. 192, 198 (1916) ; State of 


— Oregon, supra.t Under certain sub-_ 
~ visions of not léss than one quarter sec- 


sequent Statehood Acts, further 


tion, and as contiguous as may be to the ~ 


- sections were granted. Utah,’ New 
Mexico,* and Arizona‘ received 
secs. 2.and 32, as well as 16 and 36, 


- since ae secon pe cote 


= 1 Grants: of sed. 16 made between 1802 and 


1846 were: 


“Ohio io Stat. 115): outatand (2 Stat. 
394, 5 Stat. 600); Indiana (3 Stat. 290) 3. 


Mississippi (2 Stat. 284, 10: Stat. 6); Hilt- 
nois’ (3- Stat. 480)'; Alabama (8°Stat. 491) ; 
58) ; Michigan (5. Stat. 59); 
(9 Stat. 58). 


Grants of ‘secs. 
include: 


“California (10 Stat. 246); Minnesota qt | 
Kansas. 


Nevada (13 Stat. 32) 5-0 


“Stat. 167); Oregon (11 Stat. 383); 
(12 Stat. 127): 
“Nebraska (18 Stat. 49) ; 3 ‘Colorado (18 Stat. 


AT 5) : “North Dakota, South Dakota,. Montana,. 
and Washington (25 Stat.. 679); ; Idaho (26° 


‘Stat. 215) ; Wyoming (26 Stat. 222); Utah 


(28 Stat. 109) ; : Oklahoma '.(34 -Stat.- '272))3° 
Arizona (36. 


_ New : Mexico’ (36 Stat. §61).; 
Stat. 572). 7 


United States. Ea Morrison; ‘240 U. S. 192, ‘198 


(fns. 1 and 2) (1916). 
1 Act of July 16, 1894, 28 Stat. 107, 109. 
3 Act of June 20; peas 36 Stat. bat, 561: 
“Ids At 572." pe ees Se Ian 
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16 sare 36, after” 1846: 
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Tanda were desert areas. Oklahoma 


- Feceived. additional secs. 18 and 33 : 


within certain: boundaries, for spe- 


cified purposes. Eliason, 21 Rocky | 
Mt. Min. L. Inst., supra at, 636. 


--As a result of this method of pro- 


| moting education, over 78 million. 


acres of the public domain were 


granted: to the states’ for’ the. sup- 


port of their common schools. Id. i. 
| Wyoming, by sec. 4 of its ‘State- 
hood Act. of July 10, 1890, 26 Stat. 


| 222, received : 


* * *: sections numbered axteeil and 


thirty- six in every township of said. pro- 


posed State, and where such sections, or 
any parts thereof; have been sold or 


_ otherwise. ‘disposed of by. or: under the | 


authority . of any act of Congress, other 
lands equivalent thereto,. in legal subdi- 


section in lieu of which the same is 


_taken, are hereby granted ‘to said State 
- for the support of common. schools,.such 


indemnity lands. to be. selected Within © 


Said. State in such manner as the legis- 


lature may provide, with the approval of 


, the: Secretary of the Interior RF ae 


Title’ to. these school sections in 


‘piace vested in Wyoming upon the: 


date of statehood, July. 10, 1890, or 
Missouri. (3 Stat::547) ; Arkansas (5 Stat. ;— 
Florida (5. 


Stat. 788) ; Towa Ao Stat. 789) ; 3 _SViseonsin 


upon the completion: ‘and approval 


of survey of the particular sections, 


if the-lands' had not been surveyed | 
prior to statehood. United 8 tates V. 
Wyoming, 381 U.S. 440, 448-44 — 


(1947); United States v. Stearns 
: Buber: Co. 245. U.S. 436. (1918) ; 


Wisconsin v. Lane; 245 U.S. 427 — 
(1918); United States v. Morrison, 
supray Minnesota v. Hitchcock, 185 — 


‘U.S. 873 (1902); Heydenfeldt v. 
- ee Gold & Silver a ~~ : 





| ® Act of June 16, 1906, 34 Stat. 267, 974, 


ea Hs es gat OF WYOMING - 
Ss | September 7 ‘1976 a 


4 98 US. 634 4 (1876): United States 


OF, Wyoming, 195 F. Supp. 692, -. 
98 (D. Wyo. 1961), afd., 310 F. 2d 
B66 (10th Cir. 1962), cert. denied, - 
_-872-U.S. 958. (1968); 48° CFR- 
9693.1 see also, Wyoming v. United . 
a States, 955 U.S. 489, 500-01 ( 1921.) 5, 
Homer H. Harris, 53 1.D. 584, 585. 
(1982). All'the townships contain-, 
Ing the school sections applied for 
under Wyoming’: s patent. applica- : 
a tion, “W-24998, had been surveyed 
prior. to the date of statehood. 
Therefore, title vested in the respec: | 


: tive sections as of J uly 10, 1890.8 - 


~ a part of the public domain which 


could be disposed of by the Govern-_ 
| “ment. in any manner and for any 
_ purpose consistent with’ applicable : 
federal ‘statutes. United States v. 
Wyoming, 331 U.S. at’ 443. There- 
fore, it was inevitable that 1 upon, the - 
date title vested in a ‘state, prior 
oo claims to the lands would be found | 


a in some instances, 


othe records of the “Wowie State cee 
Bureau ‘of. Land ‘Management, show the. sur- 


>. veys.. of. the. townships were. completed. and. 
=? approved as of. the following dates: T. 14 N., . 
oR, 60 W.—Sent.: 10, 1871; T,: 13- N.; Re 66. 


—418:'N., R. 70° W.—Nov. 15, 1872, G oy 


“The. Department. has a atliors: - 


| ay to issue school land. grant pat- a 


ents to the states. Vavajo Tribe of 
Indians v. State of U tah, 12 IBLA. | 
1, 12, 80 LD. 441,.445 (1973). The 


“Act of June: 21, 1934; 430 U.S.C... 
—§ 871a (1970), directs the Secretary 


of the Interior, upon. application by. 7 
a. state, to issue patents to. school - 


sections granted for the.support of. 
common schools by any Act of Con- 
eTess, where title has vested or may 


thereafter, vest. in the grantee state. 


See generally. 43. CER. canine 


i svidenee of title which ae previ- 
“Congress, by. vesting the lands in’ 


~ the states ‘in this manner, reserved ; 
absolute » ‘power over the school” 

- lands until their status was fixed _ 

. by, survey, the lands thereby being 
: _ identified. United States v. Morri-_ 

— -80n, supra; eydenfeldt Vv. ‘Daney om 
=| Gold. & Silver Mining Co.; supra. 
Prior to survey, those sections were — 
ther. jurisdiction. over. the land. — 
West v. Standard Ou Co., 28US. 


~ ously vested i in the state. It is not. Ca 
new grant. 43 CFR 2624. 0-1; Na av- 
ajo Tribe. of Indians: Ve "State of « 


g tah, supra. The i issuance of such a. 


: patent imports.a conclusive deter-. 


mination by the Department, of all 


facts necessary. to the. vesting of 
such title in the. state, thereby di- | 


vesting the Department. of any. fur- fe 


at. 219-13; iM argaret Soha, te I. D. 
348, 363 (1941). - a 
- Wyoming asserted i in its apie: ss 


‘tion for patent, that title vested to — 
all the sections in place, except. that | 
area, covered by the original main 
Tine right-of: -way of the Union Pa- : 
cific Railroad, granted by section 2 
 Aet of July 1, 1862, 12 Stat. 489,” 
as: amended, by Act of July 2, 1864, 
18" Stat. 856.. ‘The ‘record. on “appeal : 
7 reveals that. two of these* school 5 


ee land sections, sec, 16, T.13N. R. 67 
 WiesNov, 28; 1870;.T. 14 N, R66 Wee: 
| Dee. 28,,1872; 'T.-18.N.,. R. 67 W.—Nov. 28, 
1870; 7.13 Ny RB. 68 W.—Dec. 15, 1870; 
TD 18 Ny-Ri 69 W.Dee. 15,°1870; and. aS 


‘W., 6th P.M, and sec. 16, T. 13 N,, 


R. 68 W. 6th P.M, are also: tea 


| versed by additional rights-of-way . 
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we for spur lines granted to the Union : 
- Pacific Railroad under the author- 


ity of the General Railroad Right- 
— of-Way “Act of ‘March 3, 1875, 8 
USCS 934 (1970). 


~ Wyoming’s . ‘school | land grant, ‘ 
g. 4, 26 Stat. 222, excludes “lands 
which’ were “sold or: otherwise dis-: 


7 posed | of by or under the authority 


| of any act of Congress. ” Moreover, 
- once land is legally . appropriated” 
- to any. purpose it becomes Severed. 


| from. the’ mass of public lands and 


-S thereafter. cannot be ‘embraced or 
operated. upon by subsequent law. 


 Wilcow . v.; Jackson, 38 U.S. (18 


| Pet.) 266 (1839) 3 see, €.9., Scott v. 
273. (1942); United States v, Union. 2 


Pacific R.R. Co., 


” Carew, 196 U.S. 100. (1905) ; Ore- 


- gond California RR. Co. v. United - 
_ States, 190 U.S. 186 (1908) ; : North- 


"ern, Pacific BR. Co. v. Sanders, 166 


US. 620°. (1897) 5 Wisconsin. Oen-. 


tral RD Oo. ve Forsythe, 159 U.S. 


| 46. (1898) ; Whitney. Nv. Taylor, 158 
U.S. 85 (1895) ; : Bardon. v. North. 

ern Pacific R.R. Co., 145. U.S. 535.0 © 
- (1892).5. Wisconsin Central: RR. 


Oo. v.. Price. Co. 133, U.S... 496 


“(1890) ; Hastings & Dakota R.R. 


Co... Whitney, 132 US.. 3857 
| (1889) ; Kansas Pacific Ry. Co. v. 


Dumnmeyers, 113:U.S. 629. (1885). . 


Newhall . Ve: Sanger, 92. US. 761 
(1875) ; Leavenworth, Lawrence & 
* Galueston. RR. v. United States, 
92. T.S. 733, (1875) ; A, W. Schunk; 
16 IBLA 191, 81. LD. 401 (1974) ; 


State. of Alaska, K enneth, D. Make- 


peace, 6 IBLA 58, 79 LD. 391 


7 (1972) 5 ‘State. of Tiah . (On Peti-. 
tion),.47 L.D. 859 (1920) ;. Andrew 
ode Billan, 36 LD. 334 (1908) ; but. 
Of. Butta. ¥.. Northern Pacific RR. : 


DEPARTMENT OF THE INTERIOR” 
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" 119 U.S. 55 (1886). Asa ci oe | 
title’ to those portions of the school na # 
land sections in: issue which were 


unencumbered July 10, 1890, vested: 


in the State as of that date. How- — 


ever, the question ‘before’ this Board =e 
is what. title, if anys. vested in the: | 


Gon Pacific’s rights’ ae way’ 


granted-under either (1). the Spe. ee, 


cial Grant: of 1862; as amended in 


1864, or (2). the Goncrak ase 


Right- -of-Way Act of 1875. 


The Acts granting the. railroad. i. os ; 
rights-of-way in.issue are: products — 
of their times. :@reat V orthern Ry. 


Co. -v. United States, 315 U.S. 262, oe 


91 U.S... 72, 79. 
(1875). To understand the. nature 7 


of these grants, it is “necessary to 
réview their creation, and: indicial | 
interpretation... tee 


“RATLROAD 1 RIGHTS. OF 
WAY - : 


ce a frst. halt ae an ie 7 


century; the United States. acquired. ee a 
vast new lands.in the South and = 
| West.. Settlement: and absorption of 
this sparsely populated territory, 
: into: the. older sections of the coun= 
try. became a national problem. de~ 


manding . a, rapid and - extensive 
means of transportation _ for both 


“ goods and people. Krug v. Santa Fe 


Pacific R.R, Co., 329 U.S. 591, 592 
(1947). In the thirties and forties, 
numerous suggestions were madein | 


3 Congress. of-the possibility of fu- 


ture’ railroads being’ built to the - 
Pacific... P.. GATES, oa 
OF PUBLIC LAND LAW DE- 


HISTORY 


or ae 


: : mt : oe | : oes - srATE aah caaaine: 7 
= we a ig  Neptomber 29, L976 


VELOPMENT : 363 (1968). (Here- | 


inafter cited as. GATES. dene 


sided. #8 


* | he ee ee 


‘Three steps seemed, necessary before _ 
any actual route for a Pacific railroad 
_ could. be ‘adopted, a charter granted and | 
first, a careful . 


ar: land donation .made: 
survey or at: least. reconnaissance of a 


- possible route or. routes through the 
‘Rocky Mountains. and the Sierra Nevada __ 
second, the re- — 
‘moval of the intruded Indians who had 
. been . concentrated. along. 
a frontier of present ‘Oklahoma, Kansas, 


and Cascade: ‘Ranges; 
. the ~ eastern 
and Nebraska; and third, the creation 


of one or more territories through which 
a railroad might be projected. All three 


_ steps were authorized by’ Congress’ in 


18538 and 1854 and.all three, particularly: 


the creation. of Kansas Territory, helped 


to bring about the sectional crisis that 
led directly to. secession’ and the Civil 
Wate oe oe, ee 


‘asec © in. 1850, a eee to 


encourage a rapid railroad building . 


program and to induce the con- 
-struction of the much desired trans- 


- continental route, embarked. upon a | 
policy of subsidizing: railroad con-_ 
| struction | by lavish: grants of. the. 
| public - domain. * Great N orthern : 
Ry. Co. v. United States, 315. U.S. 
at, 273. However, even: after the 

| Sout secession, . there 1 was: still a 


great. deal of -coniliet. in 1 Congress ; 


over routes and termini of. the pro- 


Asa Whitney’s plan” for the pelle posed. Pacific line. GATES, SUpTA 


- of a railroad. from Milwaukee by way .. 
7 SOEs South ‘Pass ‘to. Puget. Sound, ‘first - 
broached in. 1844, brought” the. subject 
under: consideration and from then until: 
1862 interest in the building of a Pacific | 
railroad with . Federal aid. never -sub- 


at 364. The issues were sufficiently 


: resolved,. though, to permit enact- 
_ ment of the Pacific, Railroad: Act, 
duly 1, 1862, later liberalized by the 
Act. na J uly. 2, 1864. “This grant 
made. up, at least in part, for the- 
Congressional delay in the fifties by 


encouraging the construction of one — 


more transcontinental lines. Some 
7) {720 miles ‘of rights- -of- -way. and 
. $4,560,000 acres of the public. lands | 
were granted for that, 5 an d. ; 
at 367. 7 | 


_ By. nes ere che main ines was 


” authorized to be constructed by the | 
: Union Pacific. Railroad - ‘Company | 


west through Cheyenne tothe west-_ 
ern boundary. of Nevada, and possi- . 
bly farther to meet: the Central. 


Pacific Railroad, which. had been ~ 


authorized to build. from. ‘the: Pa- - 


cific coast eastward. Stuart v. Union . 
Pacifie R.R. Co., 22% U.S. 342, 344- ‘ 
45 ( 1918); sSouuhern Pacific Co. v. 

City of fveno, QbT F. 450, 455 (D. a 
Nev: 1919), afd, 268 -F. 751 (9th. - 


Cir. 1920): Five eastern: branches of. 


the. Pacific railroad were to be built 
Aron Sioux City, 


irre St. 


City, " converge ae some > point on 
_the 100th meridian. GATES, supra 
at 364. The obligation 1 to ‘converge 
with: the main line on the 100th 
meridian: was later eliminated when 
‘the. Union, Pacific, Eastern’ Divi- 


~ sion, was permitted. to build: from 


om The ‘first such. erat was “msde to. the Kansas_ City due. west. to. Denver. | 


Then, the Denver Pacific I line joined . 


--Tilinois Central and Mobile & Ohio Railroads 


by Act of Sept. 20, 1850, 9 Stat. 466. 


DECISIONS OF THER 


iat Drauch wih the Union Pacific 


oe ‘Tine’ at Cheyenne. ld. 


This ‘grant was only the ‘begin- 
ning” for the ‘bars ~ were. down 


against. such legislation. Seventy ; 
~ railroads’ received like: grants, and. 
158 293 000 acres, an area almost 
equal in’ size to ‘that of the New > 
New York and 


England ‘states, 
“Pennsylvania, - p a s'ge d. into the 


- hands of western — railroad pro- 
- moters and builders. United States ; 


v. “Union Pacific Rh. RB. 00.5358 UV. S. 


jon); Krug v. Santa Be. Pacific 
R.R. Co., 829 U.S. tn. 2at 592, Con- 


gress legislated offers the com- 


panies could accept or reject. The 


“grants provided the inducement. for’ 
their acceptance. United. States v.- 


Onion Pacific RR. Co., 230 F.2d 
690, 698 (10th Cir. 1956), rev'd on 


‘Siher grounds, 353 U.S. 112: (1957). 
“To ascertain the reasons for this. 
congressional action, as well as the | 
meaning of the particular. provi- | 
‘sions‘in the grants of this period, it 
is necessary to: look to the cir- 
cumstances existing at the time the 


acts were passed. ‘Those’ circum- 


stances have been aptly analyzed — 


by the Supreme Court as follows: 


ORE The war of the rebellion was in 


progress; and,.- owing to complications 


with England, . -the country had. become 
alarmed. for the safety of our. Pacific” 
possessions. “The loss of them was feared. 
in case those complications should result - 
> Ae ‘an open rupture; but, even if this fear 
| were groundless, it was auite. ‘apparent | 


8 “Other- sources put ‘the figure ‘of. federal 


. grants- -An-aid: at 184, 3038; 668, acres, equivalent 


to.209,849 square miles or 6.93 per cent of 
the’ area of the’ continental United States: oe. 


Krug vy, Sante. Fe Pacific. RR. 00.; 829. U. 8. 
585, 592: ce >) (1947). - 


snare ia ‘OF THE INTERIOR 


works - of 
charged the: government itself with the 
‘direct execution of the enterprise, 


tional - undertaking = 
“poses ; and the public thind was: directed 


| 188 Lp, 


that we were wigs to. furnish that de- 
gree of protection to the people oceupy- 
ing them which every government owes 
to its citizens. it is true, the threatened — 


danger was happily averted ; put wisdom 
pointed out the necessity of making suit-— 


able provision for the future, ‘This could 


7 be. done in no better way than by the 
construction of a railroad across the con- 
tinent. Such a road would bind together | 
“the. widely separated parts of our com- 
mon country, and furnish a cheap and 


expeditious mode for the transportation. 


_ of troops and supplies. If-it. did: nothing. : 
more than afford the required. protection 
| _-to the Pacific States, it was felt that the 
‘112, ‘125 (1957) (dissenting opin- - poyernment: 
imperative duty, could not justly | with- 
hold the aid necessary to build it; and 


“so. strong and . pervading was this. opin- 


in the performance of an 


ion, that it is by no means certain that 
the people would not have justified Con- 


gress if it had departed’ from. the then 


settled policy. of the country regarding 
internal improvement, and 


This enterprise was viewed as a. na- 
for national © pur- 


to thé: end: in view, rather than to the 


particular. means of securing it. Although 


this road was a military necessity, there » 


‘ were other reasons active at the time in 


producing an opinion for its completion 


‘pesides. the protection. of an exposed 


frontier. There was a vast unpeopled_. ter- 


‘titory lying between the Missouri and 
Sacramento River which was practically 


worthless: without the facilities afforded: | 


by a‘railroad for’ ‘the ‘transportation of. . 
re persons and property. ‘With its’ construc- 
-tion, the: agricultural. and: mineral - re- 
sources of this territory could: be. devel- 


oped, settlements made where settlements 


“were. ‘possible, and. thereby. the wealth | 
and - power of the United States largely 
increased; and: there was also. the press- 
ing want; in time of peace even, .of.an 
- improved and. cheaper: method: for the 


tr ansportation of the mails, and of sup- 


plies for the army and the Indians. 
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Gas at Central Pacific “Railroads bs : 
together completed. the first trans-- 


continental route. GATES, supra _ 
at 374. ‘With the realization of this — 


aes It was in the presence “of these ‘facts 


_ that Congress undertook to deal with the. 
subject Of this: railroad. The ‘difficulties 


in the way of building it were great, and 


by many intelligent. Derscne coneiaen ed. 


insurmountable. in oe 

_ Although a free. people, when Sesoived 
upon a course of action, can accomplish 
great results, the scheme for building a 


_ vailroad two thousand tiles. in length, 


over . deserts, across mountains, and 
through a country. inhabited by. Indians 
jealous of intrusion upon their. Tights, was 
universally regarded. at ‘the time as a 
bold and hazardous undertaking. It is 
nothing. to the purpose that. the appre- 


hended difficulties in a: great..measure : 


disappeared after trial, and that the 


' yoad was constructed at less cost of time 


and money than had been. considered 


possible. No argument can be drawn 


from the wisdom. that comes after. the 
fact. Congress. acted with reference to a 


State. of things believed at -the : time. to 


exist ; and, in interpreting its legislation, 


“no aid can be derived from ‘subsequent | 


events. The project of building the road 


‘was not conceived for private. ends ;. and 
the prevalent opinion was, that it could ~ 
not be worked out by private capital 


alone. It was a national work, originat- 


ing in national necessities, and. requiring 


national assistance, 

The: ‘policy | of the ee 
nothing of the supposed want of. con- 
stitutional power, stood i in the way of the 
United States taking. the work into its 

own hands. Even if this were not so, rea- 


sons of economy “suggested that it were 
better to enlist private capital ‘and enter- : 


prise in the project by offering’ the: req- 
uisite inducements.: Congress: ‘undertook 
to do this, in ‘order to. promote the con- 
struction and operation of a work deemed 
essential to the security of great public 
interests. | 


United States \ v. ae nion Paci R. R. | | 


00.5, 91 U.S. at 79-81 | 
The lavish granting nlies sean 


results, for in. 1869 the Union Pa- 


and - 


‘to say 


| 7 


goal, however, the publie’s mood of. 


uncritical. .enthusiasm toward the 
railroads began to change. United — 
States v. Union eee RR. Co. ae 
353 U.S. at 126-27, ; 


‘The West wanted. fiitersal “improve- 
ments almost as much as it wanted free 
land and was nearly unanimous in sup- 


porting land grants for roads, canals, | 
it had a phobia ~ 


railroads. . Yet - 
against” “land” monopoly. ” When it saw 
evidence that railroads were not: prompt 
in bringing their lands on. the: market 


and putting them into the hands of farm 
makers, the West turned - from: warm 
‘friendship to— outright hostility to: the © 


railroads. It began to demand, first. an 
end‘to the practice of making land grants A 


and, later, the: forfeiture’ of unearned | 


Aan a 


grants, partially ‘earned | ‘grants, and. fi- 
nally, ‘unsold grants. By the late sixties 


the same forces that had worked to ‘end — 
the treaty-making policy to obtain Indian 
| lands were striving to halt the policy of 


making land grants to railroads. Reform- 


minded representatives from Illinois, In- 
diana, and other older public land states 


reflected anti-railroad feelings, raised to . 
white heat by the Grangers’ fight for rail- 


| road. regulation and. for the retention | 
-of.the remaining public lands for -aec- 

7 tual settlers. Organized labor, speaking 
through its. journal, the. Workingman’ $. 
Advocate, and the ‘larger group. of citi- | 
zens who were coming to. feel that the 


railroads had demanded too much of the. 
government and had been arrogant 


. towards. the public, favored ending the 
| practice of: making. railroad Jand grants. 


They were partly supported by. Joseph — 


. 8. “Wilson, Commissioner of the General | 
Land Offfice, and by President U.S. Grant’ 


himself, who hasan doubts about: fur- 
ther donations. me 


less. - Congress acted. First, 
~~ @lauseg were added to. a number of rail- — 


380 | 


Ate much Gieatad: cgumeat in state 
capitals, in Washington, and in the press, 
and. the presentation of petitions from 


_ the Legislatures of California, Wiscon- 
gin, Indiana, Missouri,. 


sylvania to the effect. that. land grants 
were a “violation of the spirit and inter- 
est of the national Homestead Law and 
‘manifestly in bad faith toward the land- 
| settlers’ 


: road land grants requiring that the lands 


-. being granted’ be sold to Settlers at no 


more than $2. 50 an-acre.* * *: 


GATES, supra at 380. Then on 


‘Mar. 11, 1879, public disfavor crys- 


° tallized in the following declaration 


| of policy by the House of Repre- 


| sentatives: 


in. public lands to railroads and other 
corporations. ought to be discontinued, 


and. that every consideration of public - 


‘policy. and equal justice to the. whole 


: people requires that ‘the ‘public lands © 
should be held for the purpose of secur- 
ing. homesteads to actual settlers, and. 


3 for educational purposes, as may be pro- 
vided - by. Law.” Cong. Globe,, 42d Cong., 
2d Sess., 1585 (1872). ow 3 


Great Northern Ry. Co. v. United | 
| necessary 
“i€ ildings. b d depot 

The last lavish railroad oak _ buildings, works eR a 
was made to the Texas Pacific Rail- 


_ States, 315 U.S. at 273-74. 


_¢ road Company in 1871. Thereafter, 
: outright - granting of the _public 


: lands to private railroads was dis- 


continued. Id. at 2% 35 ‘GATES, 
| a ey at 380. | 
_ Congress, though, still are ee 


= encourage development of the West, _ 
‘passed ‘Special ° acts granting only 


: rights-of-way. through the public 


; lands to certain railroads. Between : 
_ 1871 and 1875 at least 15 such acts. 
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Ohio, and Penn- 


[88 LD, — 


were = phased: Great Northern key, 


Cov. United States, supra, fn. 9 at 
274, It was because of the legisla-_ 
tive burden caused. by these special 
acts that Congress adopted a Gen- — 
eral Right of Way Statute, Mar. 8 


1875, 18 Stat. 482, 43 U. S. C. §§ 934 
939 (1970). 7 | 

The General Right of Way sta- 
tute was significantly _ different — 


from the Union Pacific Act of 1862 


and its companion Acts. It granted — 


neither alternate sections of the. _ 
public land nor direct financial sub- 


sidy. However, the language of the 


Acts regarding the rights-of-way 


was ideritical in all important as- 


eo “Resolved, That i in 1 the jaideant of his. pele Wyoming v. Udall, 379 F.2d 


eis House the policy of granting subsidies 


635 (10th Cir.), cert. denied, 889° 
U.S. 985 (1967). But it is the na-— 


ture of the railroads’ estate in. those 7 


rights-of- -way that has been found | 
to differ. 


L ‘Union Pacific Grant a 1862 2 and = 
j 1864.° 


The grant of July, 1, 1862, 12 


‘Stat. 489, 491; gave a right-of-way 


400 feet wide, “* * * including all 
grounds. for stations, 


machine shops, switches, side tracts, | 


turntables, and water stations,” to — 


the Union Pacific. for construction 


of a railroad and telegraph line. 


The right, power, and authority 
was given to take earth, stone, tim- 

ber, and other materials necessary _ 
for the roads’ construction from 


lands adjacent to the right-of-way. 
The Act contained a further grant 
of 10 (20 under the Act of July 2,. 


1864, 13 Stat. §4 at 358) odd-num- 
bered sections of public land on each. 


| 864] a on ee a STATE 


| en ne. ihe sraileoat line ‘for pach 7 


mile of ‘railroad constructed. This 
was to. aid “In. the construction of 
said railroad and telegraph line, 


- munitions of. war, and public stores 
thereon, * * *.” Jd. §3 at 492..In 


“Gis addition, Congress authorized.loans 
of $16, 000, - $32,000 and $48,000 in» 
6 percent, 30-year bonds for each: 
mile constructed. by the. railroads - 
under this grant, in exchange for a. 
first mortgage on their lines. 7d..§ 5 


at 499-98, The 1864 Act changed 
this to a second mortgage, enabling 
_ the railroads to sell their first mort- 
gage bonds as well as the govern- 
ment. bonds to. finance construction. 
13° «Stat.- §§10, 11. at 360-61 ; 

GATES, supra at 364. 


_ the condition that if any of the sec- 
tions. had been sold, reserved, or 
otherwise. disposed of by the United 
“States, or to. which a pre-emption 
or homestead. claim had attached 
when the line of the road was. de- 


| finitely fixed, those sections did not. 


vest in the railroad. 19 Stat. §3 at 
499; Northern, Lumber Co. v. 


ee O'Brian, 204. U.S. 190 (1907) ; Kan- 
gas Pacific Ry. Co. Vv. Dunmeyer, 
113 U.S. 629. (1885). It” was con- 


gressional policy to keep the public 
lands open to occupation and_pre- 
| emption, and appropriation to pub- 


Tie uses until those lands granted 


had been identified. In this way, 
settlement. of the public ‘domain 
was’ encouraged. Ratlroad Co. v: . 
| Baldwin, 103 US. 426, 429 (1880). 
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poses. 


that: 


‘The estate in Te, Soe om = 


also vested én praesenti. However, 
it was not.subject to any express _ 
| : conditions, only’ ‘those necessarily — | 
and to secure the safe and speedy — 

c transportation of the mails, troops, 


implied, that the road be con-. 


structed and’ used for railroad pur- 7 
Id. at 429-30.° The right 


granted did not attach to any par- 


tisplar portion of the ground until — 
the route was definitely located. In 


this respect the grant floated. How: ) 


ever, when the route was definitely. . 


fixed, the railroad’s title cut off all. 
eter initiated subsequent: to the — 


date of the 1862 Act. Southern: Pa- 
cific Co. v. City of Reno, O57 Fat - 


454. As a result, the. public lands - 
traversed by the right. -of-way were | 


not left open to appropriation. be-.- | 


fore the line of the road was defi: 


- nitely” fixed. All parties. thereafter | 
The grant: of alternate sections: 


was a. ‘grant in praesenti, subject. to. 


acquirmg public lands took ‘those : 
lands subject to. that. right-o f-way 
conferred. for’: the proposed road.” 


Nadeau v. Union Pacific. R, Ry 06.4. . 
253 U.S. 442 (1920) ; Bybee. v. ‘Ore- a 
_ gon & California R. R. Co: 1389 WW. S: oe 


6638.:(1891) ;. Railroad Oo. v. Bald- — 
win, supra; Churchill. v.. Choctaw : 
Ry. Co, 46 P. 503, (Okla. 1896) 5 
State of Wyoming, 58° LD. 128 — 
Cera The. reason for this was — 


The right: of way for me whole dis. 


tance of the proposed, route. was: a very 2 : 
important part of the aid given. If the — 


company could be compelled to purchase 


its way over any. section that might be | 


occupied in advance of its location, very . 
serious ‘obstacles would be. ‘often im- 


posed. ‘to .the. progress: of the road. For 15 
any-loss of lands by. settlement or: res: in : 
ervation, other lands are. given ; ‘but: for 


the loss of the right of way by these a % 


. United States. 
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means, no compensation is seovaed : nor 


could any be given. by the substitution 


: ‘of. another route.: 


Railroad Co. v. Baldwin, 1 103 U. 8. 
US. 
States, 


at 430. | 
Where joss oe the lands’ within 


the right-of-way. occurred before 
% the grant, condemnation of that 
way was provided for by the 
“amendatory Act of July 2, 1864. 


| Union Pacifie RR. Co. v. Harris, 
J P15 U.S. 386, 390 (1910). 
AN aaneral lands. were ‘excepted 


from the operation of the 1862 Act — 
grant of the alternate sections. 12 
Stat. § 3 at 492. This exception was 
found applicable. by the Supreme | 


Court to §.2 of the same Act, imply- 
ing a reservation of the minerals 
underlying the right-of-way in the 
Umited States v. 
Union Pacific R.R.. Co., 353 U.S. 
112° (1957). However, the Act of 
July 2, 1864, 13 Stat. 356, 358, pro- 
vided that the term “mineral lands” 
used in either the 1862 or 1864 Acts 
did not include coal and iron land. 
‘This exception has been interpreted 
by the courts as applying to both 
the right-of-way and alternate sec- 
tion grants, giving the railroad the 
_ right.to explore, develop, and mine 
any coal and iron lying therein. 
Wyoming v. Udall, 379 F. 2d 635, 


(640 (10th Cir.), cert. denied, +389 


U.S. 985 .(1967).. 
A. Estate i m the Right-o f- Way 


It is not surprising, in view of the 


_ lavish granting policy during the 
-1850-1871 period, that the grant of 


“alternate sections: of the public 


lands has. been regarded as an out- 


right grant to the railroad, and that 
he re. grant has been 


DECISIONS OF THE. ‘DEPARTMENT: oF THE INTERIOR | 


[88 LD. 


damien as vesting the wuilroad with 


more than an easement yet less than 


a fee simple absolute. Great North- 


ern Ry. Oo. v. United States, 315 


fn. 6 at 273; Rice v. United 
348. OF, Supp. “254, 256 
(D.ND. 1972) afd, 479 F.2d 58 
(8th Cir.), cert. denied, 414 U.S. 


858 (1973) ; Brown W. Cannon, Jn, 


24 IBLA 166, 83 LD. 80 (1976). 
Ina line of decisions dating back 


to Railroad Co. v. Baldwin, 103 
U.S. 426 (1880), the Supreme Court 
consistently recognized that the 


Act of 1862 and its companion acts 
vested the railroads with the entire 
present interest in the right-of- 
way, covering both possession and 


fee. Missourr, Kansas & Texas Ry. 


Co. v. Roberts, 152 U.S. 114 (1894). 
The term “right-of-way” was rec-. 
ognized as having two distinct 
meanings: (1) 2 mere right of pass- 
age (an easement), and (2) that 
strip of land taken by the railroad 
to construct its roadbed, that is, the 
land itself, not the right of passage 
over it. New Meaico v. United 
States Trust Co., 172 U.S. 171, 182 
(1898). The rights-of-way grants 
of the 1850-1871 period fell into the 
latter category. 7d. The Court in 
New Mewico v. United States Trust 
Co. observed that if the railroad’s 


interest in the right-of-way was an 
easement, it was * * * “one having 


the attributes of the fee, perpetuity 


and exclusive use and possession ; 


also the remedies of. the fee, and, 
like it,. corporeal,. not incorporeal, 
property.” Zd. at 183. However, re- 
gardless of what they were called, 


the rights-of-way grants of the | 


1850-187 1 period were found to be 
“ ‘in substance, an interest in the 


364) STATE. 


| | oe land, ene mee ‘elcluive in ‘ts: 
nature.” * * * Western Union Tel- 


egraph Co. v. Pennsylvania RR. 


Go, 195 U.S. 540, 570 (1904): Tt 


was in V orthern, Pacific ‘Ry. Co. v. 


Townsend, 190 U.S. 267 (1908), 
that: the railroad’s interest was lab: 
- eled as being, in effect, a “limited - 


fee estate,” (also iowa as a base, 
7 qualified, or determinable fee), 
made on. an implied condition of 1 re- 
verter in the. event that the - com- 
pany ceased. to use or retain the 
land ‘for railroad purposes. ° 


In general usage, the limited fee 


estate is a fee simple created with a 
special limitation. L. M. SIMES, 


Law of Future Interests 28-29 (2d 
ed. 1966). Upon the happening of 


the event named in that. special 
limitation, the estate automatically 


terminates, ‘and the. ‘property re-— 
vers to the grantor or his SUCCESSOTS 


in intérest, - without. the. necessity 
for reentry. /d.; 1 TIFFANY 


REAL PROPERTY § 220 (3d ed. . 
1939). In granting such an estate the 


grantor is left with a future interest, 
called. a possibility of. reverter. 


Therefore, upon cessation of the use - 
of the right- of-way- for railroad ._ 
purposes, the railroad’s title auto- 


matically terminates, and the 
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the railroad, had beeii. taken out: of 7 


the category of public lands subject 


7 to preemption and sale, and the land — 


department was without. authority | 


to convey: ‘any rights. within such | 
right-of-way to. subsequent. parties. a, 
Therefore, even though the home- - 
stead grant “was of the full legal a 


subdivisions,” it did not convey any 
interest ‘or estate in the right-of- 
way granted to. and possessed: by 7 


the railroad pursuant to the: 1864 , 


Act. Accord, i. A. Crandall, 48 
L.D.. 556: (1915). Contra, Crandall 
v. Goss, 80 Idaho 661, 167 P. 1025 
(1917) ; Annot., 186 ALR. 296, 
315-16 (1942). | 
The limited fee theory was later 


‘examined in United States v. Union 


Pacifie R.R. Oo., 358 U.S. 112 
(1957) ,a sit brought by the United — 
States to enjoin the railroad from _ 
drilling for oi] and gason a right- 


ofway granted by §2 of. the 1862 
Act.:.'The Court observed. that 


Powhiond was not “an adjudication 
concerning the ownership of -min- 
eral. resources underlying the right 


of way-in a contest between the ~ 
United. States and the railroad.” /d.. 


at 118. The earlier limited fee cases — 


were regarded as deciding at most 
3 “* * * that the railroads received — 
United States, holder of the possi- — 
bility’ of. reverter, becomes vested i 
_. with the title. | 
Townsend involved the ieion 
ee a of whether third parties: could. es 
tablish valid homesteads on a right-. 
- of-way acquired pursuant to the 
. Act of July 2, 1864, 13 Stat..356, 
after that. road: had been located. : 
and» the’ tracks laid’: The Court - 
- found-.that the land: forming the | 
= right-of-way, coe a. moe fee: in 


all surface rights. to the right-of- 


way and all rights incident to a use _ 
for railroad purposes.” 7d. at-119; 
accord, Soticitor’s. Opinion, 58 I. D. a 
160 (1942). This decision, pie . 


did. not overrule Townsend . or 
change: its effect on'a holder of a z 


‘patent. issued after the land had | 
been traversed by ‘a railroad under — 


such. a right-of-way grant. Rice v. — 
United: ‘States, supra; Wyoming vs 


Udall, 319 F.2d 635. (0th Cie :) : 


* that: 


For the purposes of this. case, we are— 


: 384 ne. DECISIONS OF THE 


cert. denied, 396 U.S. 1089 (1970) ; 


oe Brown. W. Cannon, It, 2k IBLA 
"166, 88 LD. 80 (1976). oa. 
_.. The limited fee label. came. ‘under | 
oan scrutiny . again in. Wyoming v. 
Udall, supra? a suit involving the 
-_ question whether the. Secretary of 
the Interior had the authority un-- 
der the Right- of-Way Leasing Act is 
of May 21, 1930, 30.U.S.C. § 301 et 
seg. (1970). to dispose of. oi] and ~ 
gas deposits underlying an 1862:-Act 
. railroad right-of-way, where the 
lands traversed by the right-of-way 
~~ had. been granted to Wyoming as 
‘The court. observed . c 
-_ posed. of by or under the authority oes 
of any act of Congress,” indemnity 
lands could be selected. 26 Stat. § 4 . 
at 223. The railroad’s interest in the a 
| right; -of-way was such that the land 
in and under the way fell into the in 
category of “otherwise disposed. of | 


school lands. 


ore impressed withthe labels applied to 


_'. the title of the railroads in their rights- - 
of-way across the public. lands ofthe 
United: ‘States. ‘The. concept ” ‘of “limited 
60” was no: ‘doubt applied in; Townsend © 
~ - because: under. the common law; an ease- . - 
_. Ment was an incorporeal hereditament by or. under. the authority. of any - 
7 which did not. give an. exclusive right of 
“possession. With the expansion . of the 
_ Meaning of easement to include, ‘so far 
- as railroads «are: concerned, a. right: ‘in - 
bso perpetuity ‘to exclusive use and posses-. 
~ sion * * * the need for the “limited fee” 


label disappeared. a 
879 F.2d.at 640 | pes 
The court, ‘in aid ile: vail: 


toad’s- ‘easement,’ observed - that it 
on was in: a “different. category from 7 


© Se 9 Dismissed gape taken: from the. ie 


~~ mental decision Union Pane R. Rw: :00., 72 1 4 5 ee 


_ 76 (1965). . 
. » 10: Such : ‘an easement | is. an. antabent in tana 


a conferring ‘upon the holder thereof the. law- . 
_- ‘ful. .use of. or over the estate | of ‘another. 
+, 8 THOMPSON ‘ON REAL PROPERTY § 3183 
_ (Repl. 1962). The estate-encumbered. by that — 
: easement is: referred to as: ‘the. servient. tene- 


8 ment or servient estate. tac 


DEPARTMENT OF THE INTERIOR 


act. of: Congress.” 7 
: Udall, supra; ir Union Pacific — 


; cert. denied, 389 US. 985 (1967 ys ‘that of a “guy Bace. easement,’ a The - ea 
Kunemany. Union Pacific R.R. Co. 


169 Colo, 374, 456 P.. 2d 743 (1969), 


- 1864 amendment tothe 1862 Act 
provided _ that the term “mineral 
~ lands” did not include coaland iron — 
lands. As a result, the railroad not 
: “only. received the right-of-way with — 


perpetual and exclusive use. of. the 


‘surface, but also received a grant of | 
coal and iron with the incidental 
rights of: exploration and develop-. 


ment. It was this latter grant. that 
the court found excluded “the: right- 
of-way._. lands from the subsequent. 
school land. grant to the State. | 
‘Wyoming’ s. Enabling Act, as | 
previously noted, ‘granted sections 


-16-and 36 in each township. Where <i 


those sections, or any, part thereof, 
had been, “sold. Or. otherwise dis- 


Wyoming ye 


Ry. Co. v. Karges, 169 F. 459 (D. 


_Neb..1909) ; State of Wyoming, 58 
LD. 128 (1942) 5. of. Sherman v. 
Butch, 93 U.S. 209. (1876) ; State of 
‘s Otah (On- Petition), 47 L.D. 359 
- (1920) ; Andrew J. Billan, 36 LD. 
834 (1906). | 
United States, holder of the servient 
oa estate. under. the » | right-of-way, 
- granted. the school. sections to the — 
‘State; the title to that servient estate 
did: not pass. ‘Instead, it remained 


Therefore, - when the . 


in the United States, which retained ’ 7 
the: rights’ not.granted to the rail- 


road; specifically, ownership ofthe — en 
underlying oil. and. gas ae 


(se 


oe ie ae STATE OF WYOMING. 
ae oe eee “September 29, 1976 | 


. Wyoming vy ‘Udall, supra; accord, 


: | Brown W. Cannon, Jr, supra; 
ee Solicitors by main! 58 TD. 160 3 
- » (1942). : : 


In Rise ve ‘Diiitbd Biated, 348 F. 


ae Supp: 254 (D.N.D. 1972), aff'd, 479° 
—-  F,2d 58 (8th Cir:), cert. denied, 414 : 
o US. 858 (1978) 4 the controversy 
". arose whether the’ servient. estate 
under a 


‘railroad » 


ee been. lawfully. appropriated: to a 

- purpose that severed them from the 
mass of public lands, SO that no sub- 
. sequent law or proclamation could 


re rr ee 


a. on 1 Affirmed devectncseal decision, Geer ve Ww. 
- marek, 4 IBLA. 82. a 


Ue -right-of- way. 
granted by § 2 of the Act of July 2, . 
1864, 18 Stat. 365, passed toa sub- 
| sequent patentee, when: no exception 
"> Was made of that tract in the patent : 
issued, The issue again involved 
| ownership of oil and gas underlying - 
| the right-of- “way: ; . 
“The | court refrained bro. de- 
finitely labeling the railroad’s- ‘in: . 
terest in the right- -of-way, saying 
~ that it got either a limited fee or an’ 
easement, but: “ijn any event, it got 
- something less than a, fee simple by 
the filing and approval ofa right of 
way plat, and a construction of the | 
_ Tailway.” 348 F. Supp. at 256. How- 2 
ever, the court found that, regard- : 
Tess of the label applied, this was an 
appropriation within the rule orig- 
inated in Wilcom,v. J ackson, 38 US: 
(13) Pet.) 266. (1839). The tracts had - 


os | - 885 


ing Act. Accord, Brown W. Can- | 
NOM dt. ) SUPT. ee a 


B. Effect of. 1868 and 1864, eer 


ftight- of- -Way on Subsequent na 
School Land Grant; Patents. 


In the: case presently. under. ¢on- | 


sideration, ‘Wyoming’s title to the. 
sections in issue, attaching 1 in 1890, 
vested - subsequent to the. ‘Union A 
Pacifie’s title, which vested i in 1862. 
“In light of the foregoing decisions, 

7 Wyoming, under that school: land . 
‘grant, received no title to the lands — 
within that. 1862): | 
» grant. Even if its school land grant 


-vight-of-way 


_-had-not ‘specifically: excluded: those | 
lands. as “otherwise disposed, of,” the 


erant was of “public. lands,” and 


the lands within the right-of-way 
were no: longer such. lands.. The 
term “public lands” has been habit- 
‘ually used by: Congress. to: describe 
lands subject to sale or other’ dis- 
posal under ‘the ‘general laws, and - 
not’ reserved or held ‘back: for any 
‘ special g governmental or public pur- 
"pose. Borax Lid. v. Los: Angeles, 
296 U.S. 10, 17 (1985); Unéon-Pa- 
; cific. BB. Co. v. Harris, 215 U.S. at 
888; Barker v.. Harvey;. 181 U.S. 
- 481; ‘490 (1901) ; Mewhall v.. Sanger, 
92 U.S. 761, 763 (1875); Ben J. 
. Boschetta, 1. IBLA 193° (1975) 32 
~The railroad’s interest, regardless of 
oe . its label, was such an appropriation 
ss . ‘Even though 1 no 5 exception had been 7 
ts made of it in the patent, title to the: 
--servient estate: remained ‘in the 
United. States, leaving. the oil and 

_. gas interests subject’ to’ leasing 
_ under the 1980 0 Right-of Way Lease: 


that: the lands in the right-of-way ; 
were e not t subjec ect to. sale ¢ or r other rae 


" ‘2 The term conte land fis fometines used 


in 8 sense which includes -certain. lands. where . 


the United. States. has retained. the title,. ‘for. 


744 


_ example, Indian lands.. Larkin v. Paugh, 276 — 
‘Nadeau., v. Union. . 


U.S. 431, 438 (1928) ; 
Pacific. RR. Co.,: 253: US. 442, 444 (1920) ; . 
Kindred XY. Union Pacific, RR, C0., 225 iM 8. 


o 582, 596 (1912). 


.. gration Land. Co., 


a Hitchcock, 201 U.S 202°. 
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potition: mines ‘the general land 


laws. Rice v. United States, supra. 


Therefore, the subsequent school 


— land grant ‘to Wyoming « did not. 


operate: ‘apon them." i 


- ‘Examples of other interests which have 


segregated the public: lands from. disposition 


under - subsequent. school. land grants : (1) 
/ A -Tailroad ° indemnity - Selection, made in ac- 
cordance. with. the law, segregated the public 
lands: during its pendency. Minnesota v. Immi- 
; 46 LL.D. 7 (1916). A rail- 
Toad Selection application filed: to exchange 


lands | excluded ~ those. lands selected from -a - 
7 subsequent school land grant. Santa Fe Pactyic 


RAR. Co., 41. L.D. 96. (1912). (2) Hxisting 
- homestead entries or ‘valid settlements at 
the date of survey severed the land from the 


public, ‘domain so. that. the lands were. not. 
subject to’ school land grants. State of Utah. 


__ (On. Petition), 47 L.D: 359 (1920); Fannie 
Lipscomb, 44 E.D. 414. (1915) ; >; Andrew J. 
Billan, 36 L.D. 334 (1906); see Circular 


‘Instructions. of November 7%, 1879, 2 Copp’s:: 


Land Law 715, A 1882). The filing of a declara- 
' tory. statement for purposes of a homestead 
entry was ‘sufficient to ‘segregate the lands. 


John. F. Butler, 88 L.D. 172 (1909). How- | 


ever, a ‘settler’s - mere occupancy of. the 
lands generally did not: ‘segregate: them: from 
‘subsequent disposition. Gonzales “v. French, 
; 164 U.S. 338 (1896). An exception is found 


fn regard: to settlements in California, where - 
under its* ‘Enabling | Act, occupancy: by- erec- | 
tion. of .a dwelling. house or by cultivation — 
prior to :survey: was. sufficient ‘to segregate. 
the ‘lands. Mining Co. v. Consol. Mining Co., 


- 102 U.S. 167. (1880). (3) Lands set. aside 


for Indian® Reservations prior to survey, with: 
the Indians remaining in occupancy, excluded . 


such © Jands from subsequent _ school land 
: grants. United States v.. Stearns Lumber Oo., 


245 U.S.. 486. (1918) ; ; Wisconsin v. Lane; 245. 


U.S. 427 (1918); Minnesota v. Hitchcock, 185 
U.S. 373. (1902) ; Missourt, Kansaa & Texas 


Ry. Co. v. Roberts, 152. U.S. 114 (1894) 5 
State’ of Colorado, 6 L:D. “412° (1887). Where 


- Indlanshave a- right of occupancy until re 


quired. to leave by. Presidential. order,. that. 


' right was. sufficient to segregate the lands 
from. subsequent - disposition. Wisconsin - v. 
(1906); Henry 
Sherry, 12 L.D. 176 (1890). However, if the 
lands were abandoned. before. survey, they 
were within the public domain subject to the 

school’ land. grant. Beecher v. Wetherby, 95 
> eae 517 (1877). (4) A reservation of Jands 
. ulider. governmental | authority, | ‘Buch * a8 for 


- petroleum, forest. or military purposes, oceur- 
ring’ ‘before: survey | ‘of the Jands had been — 


formally. approved, excluded those’ lands from 
_subseqtient dlaposttion. 
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United States, ve | 
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The Act of June: 21, 1934, 43 
U.S.C. ‘§ 8ila (1970), directs ‘the 
Secretary to issue patents, upon: the © 
application of a state, where title 
has vested or may thereafter vest: in 


_ the grantee state. Wyoming applied . 


for patent excluding only. those 
portions of the school land sections 
covered by the Union Pacific’s 1862 
Act right-of-way. The Bureau, in 
rejecting this application, relied on 
the following two reasons: (1) 
patents must issue for lands de-— 


scribed by full legal subdivisions i os a 


accordance with an official govern- 


‘ment survey; and (2). the State 


took title to the lands in place sub- _ 
ject to the right-of-way,. citing 

State of Wyoming, 58 I.D. 128 
( 1942). Neither reason is proper for ‘ 


rejection of this patent application. z 


It. is true Wyoming took title to the 
school sections in place subject to or 
subordinate to the railroad’s estate 
in the right- of-way. Railroad Cov. | 
B aldol, 103. U.S. -426 (1880); — 


State of. Wyoming, supra. How- . 


ever, this “subject. to” language is 
not Gniegce of any title or estate | 
vesting. in the State to- the. Jands - 


_ within the, right-of-way. See State 


of Wyoming, supra. It establishes 


: only the railroad’s priority of inter- 


est over subsequent grantees. Rail- 


. road Co. v. Baldwin, lee 


Wyoming, 331 U.S. 440 (1947) ; United a Wlales * 
v. Morrison, 240.U.8. 192 (1916); ‘Gregg. v.. 


State of Colorado, 15 L.D.. 151 (1892). (5) 
Lands within the limits of a confirmed Spanish. _- 
land grant were disposed of and were not sub-. 
' ject to the school land grant to the state. 


State of Florida,. 30 L.D. 187 (1900). (6) . 


Lands patented to a: mining claimant, whose 


claim -was initiated prior to survey, vested _ 
in the claimant; ‘giving him: better title than: 
the state under its school land grant. H eyden- - 


feldt v. Daney Gold € k Silver Mining. 00., be se 


U.S. 634 (1876). : 


eae 


fs eae STATE OF WYOMING 002005, 
| wt September 29, (1996 | 


It ae ‘been. nee ‘practice of ‘the 


Department, ‘where. Congress has - 
not specifically. provided otherwise, | 
to. conform. all disposals of the | 


public. lands to subdivisions. estab- 


lished. by, government survey, and 

to. treat minor subdivisions as indi- — 
visible for all administrative pur- 
poses.1* ‘Southern Pacific B.R. Co. 
_y. Fall, 257 U.S. 460, 462 (1922) ; a 
Martin J. Plutt, 61 I.D. 185, 187 
(1953); James A. Power, 50 L.D. 


392, 394-95 (1994); Elisha. B. 
M artin, 16.L. D. 424 (1892). 


‘and, where the lines. of the ‘survey are 


interrupted by lakes, public reservations, a 


Spanish or Mexican grants, state or ter- 
_ ritorial lines, ete., 
- the point. of. interruption: are platted and 


known. as fractional. sections, ete, or as - 
lots having particular numbers. ‘After the. 


survey . the. land. officers. dispose ‘of ‘the 


lands only. according to. these legal sub-_ 


divisions—that is, as: sections half sec- 


tions, ete—and regard ‘the minor sub-— 
divisions—quarter-quarter sections and - 
lots—as not subject to. further division, 
gave in. exceptional instances where Con- . 


gress has: specially provided otherwise. 
Under this practice a right to purchase 
or. enter 40 acres. may be exercised by 
| taking a. full quarter- quarter section, but 


not by taking a part only of each of two. 
or more “minor ‘subdivisions, And the 
‘same rule is applied to a aa | 
(1917). It is one thing to regulate. 
the granting of title, and another to — 
regulate. title which has: already * 
vested, for the Department can nel- 
ther enlarge nor curtail the rights — 


mt “Me However, ‘in special. circumstances, a seg- 


regative survey will be ordered: where adher- 
ence to this general rule would not serve any 


‘public interest and the disposal of less than 


a legal subdivision of public | land allowed. 
. Thomas Owen Westbrook, 60 LD. 296. (1949); 5 
Rubert Ray: Spencer, 60 LD. 198 (1948).; 
State of Arizona, 53. LD. 149. (1930) ; Lewts 
A. Gould, 51. L.D. 131 -(1925) 5 ‘Ohambers We. 
Hall, 49° L.D. 203 | (1922) ; ae James A. 
Power, 50 LD. B92 2 (1924). 7 Ce er oe 


the irregular tracts at. 


aud Hew selections; “that | is to say; a right 7 
to relinquish land to which title has been 
acquired and. to take other land in its 


- stead may not-be exercised by: exchanging 


_ less than.a legal’ subdivision: at. a ‘time, 
i “*s ; . 


a re . ae Rien a os “ = 


The qaanner of keeping the: land. office 
records—which is according to a system ; 
of. “tract ‘books and the “mode. of 
checking. up and. tracing the various land 


transactions, have long been adjusted to. 


this: practice; and in the judgment of - 


_ the land officers : adherence bo: itis’: of 
~ Tauch importance. 


| Southern Pacific Re: Oo. v. . Fall 
The public lands’ are Se Gy ‘and : 
platted, as nearly as may be, into rec- 
tangular tracts, known as: sections, half .. 
sections, quarter sections, half-quarter 
Sections, . and quarter-quarter. sections; — 


257 U. Ss. at 462-63. 


However, ‘this administrative prac- *? 


tice applies only. to disposals of the | 


public lands, that is to say, to reg- 
ulation of the granting of title... 
Work v. Central Pacific Ry Co., 12 
- 2d 834. (D.C. Cir. 1926) ; see Best 


. Humboldt. Placer.Mining Cox, 


Se U.S. 334°: (1963) Wayne N. 


Mason, 61 ED. 25, 27 (1952); Mar- 
tim Jd. Plutt,. supra; State of Ari- a: 
zona, 58 LD. 149, 150. (1980) 5. 


dames. A: Power, ‘supra; Instrue- 


tions, 89 L.D. 565 (1911) ; James H. 


| Harte,: 33 LD. 53. (1904) ; Melder 


v. White, 28 L.D, 412 (1899). Itis 
ae applicable to lands to which a 


| grantee acquired. previous. ‘title by : 


an express statutory contract. Work 
v. Central Pacifie Ry. Co., supra; 
Clinton C. Reed, 45 LD. 646- 


of a grantee. West v. Standard Oi - 


— 66., 278: U.S.-at- 2205 Payne v: Wew . | 
| Movie, 255 US. at 236; Work, Y. 
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e Central Pacific Ry. 0 supra oat 


836. 
. Had Wyoming ‘plied. for pat- 


i ne for whole school land sections, 


such application might have been 


proper where title to the lands 
within the right-of- way “may here- _ 


a after’ vest” in the State. 43.U.S. Cc: 


| § 871a (1970). Such a ‘possibility a 


might have occurred pursuant to 
the Act of Mar. 8, 1992, 42 Stat. 


414, 43 U.S.C. § 912 (1970), which 
~ provides that upon extinguishment _ 


of such railroad rights-of-way, “Right of Wop Statute of March 3, 


1875, 18 Stat, 489, 43 U.S.C. 1 $8 me : 


whether by forfeiture or abandon- 
ment, “declared or. decreed by a 


44 court of competent. jurisdiction or 
by. Act. of Congrest/ title thereto : 
e vests i ins) - 


| States may have been or may: ‘be granted, 


'.. conveying. Or: purporting - to’ convey the 


whole. of the legal. subdivision: ‘or subdi- 


. visions. traversed or occupied. by: such 
railroad, eae except lands within a mu- | 


nicipality ‘the title to which, upon for- 
feiture or abandonment, ‘as herein pro- 


_ yided, shall vest in: such ‘municipality, 
and this by: virtue of : the patent: thereto 


and without the necessity of. any., other 


Or. ‘further conveyance: or assurance ‘of | 
any kind or nature whatsoever * € %, tel | 


. However, Wyoming. did. not. “sook 
such a patent, and.no power. lies in. 
the. Department ‘pursuant to § 4 of 


; Wyoming’ S Statehood Act, 26 Stat. 
999, or the. Act of June 21, 1934, 43 


; USC. § 87a, . to compel the is- 
 suance of a patent including the : 
right-of-way, area, or to refuse the 
issuance of the patent requested, : 
simply because it contravenes: the 


| 16 Tt is quéstionable whether. this Act apie 
to. a state, since. its operation... 1s expressly 


limited ° to. 
pone ee 2 


“any Dereon: firm, “or corpora- 
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: aiadnettanve practice of the De- 


partment. Work v. Central Pacific | 


Ry. Co., supra at 834.1 


Therefore, I would hold that pat- 


ent should issue to Wyoming for 
' those sections requested, excluding 


that area traversed by the 1862 Act 
right-of-way of the Union Pacific 
Railroad, where the specific condi- 
tions of the ‘grant have been. met. 


IL. General Right-of- -Way Statute 
of 1875. 


LAs mentioned baie the Gensel 


16 The Desastnents) in “response to Wack ve 
Centrat Pacific Ry.. Co., 12.: ‘F.2d. 834. (D.C. 


. Cir. 1926), issued Instructions; 51 L.D. 487 | 
ge k Da A cs ..) (1926y," 
= * * *. any person, firm, or corporation, . railroad: ‘companies to: list less than.a legal 

‘aastons, or. successors in title’ and interest 
to whom or to which title of: the. United 


“regarding © the right of land-grant 


subdivision, insofar as..related to .the odd | 
numbered sections within the primary. limits. _ 


of ‘the railroad grant. Thereafter, those. lists 


submitted for less than a legal ‘subdivision 
were to be accepted where no other objection 
appeared. Further recommended was the list- 


ing. of such lands. by aliquot. parts of a sub- 


division, “such. as the NE 1h of. NE % of NH 
14 (10 acres), or S ey of NE A of NE yy 
{20 - acres), unless a.’ ‘survey to . segregate 


the tract chosen could not be avoided. See 


generally. BLM MANUAL OF SURVEYING . 


; INSTRUCTIONS 159 (1973). 


' The provision regarding the assignment of 


cost forthe survey in the Instructions, supra, 
- was modified by Central: Pacific Ry.-Co. (On 


Petition), 52 L.D, 285 (1927). See: generally . 


430 U.S.C. § 757 (1970). 


The identity of - land ‘ineluded. within a 
patent. is ascertained by. giving a. ‘reasonable 
construction. to” the entire description in 
the patent. Boerdman v.: Reed, 31° U.S. (6 


Pet.) 825, 344, (1832). I see no:-legal impera- 


tive for a segregative survey in the issuance 


: of a school Jand grant. patent. ‘for’ sections 


traversed by an 1850-1871 period ‘railroad 
right-of-way. “A’ clause’ ‘generally excluding 
those lands’ included ‘within such a right-. 
of-way would ° appéar: to. “provide sufficient. 


‘description for: idéntity ‘of ‘the State's title 
in the sections granted. It would therefore ; 
- seem that there is no impediment to an alter- - 


ation of present departmental policy regard- 
ing exclusions in patents, thus avoiding. the 
expense and administrative delay which would 


be incurred in the accomplishment of seer 
. gative surveys solely for the purpose of the 
' form of the re a 
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939. «a9t0), sata the earlier | 


practice of granting rights-of-way, 


additional public lands. and. direct 
financial aid to individually named 


railroad | companies. This statute 
or anted only: | | | 

The right of way nroush the public 
lands of the United States * * * to any 
railroad company duly organized: under 
the laws of any State or Territory, ex- 
cept the District of Columbia, or by the 
Congress of the United. States, which 


_ shall have filed with the Secretary of the — 


Interior a copy of its articles of incorpo- 
ration, and due: proofs | of its organization 
under the same a 


430 U.S.C. .§ 934 (197 0). ‘The able 
~ lands: adjacent to such rights-of- 


- way were granted for station build-| 


ings, depots, etc., not.in excess of 


90 acres per station: and the right to — 


take material, earth, stone, and 
timber necessary for the construc- 
tion of the road from. the public 


: pangs adjacent to the line w was given. 


fd. 


This erent of te oe oft _way 


and station gr ounds | ‘through the 
public dona was an in praesenti 
_. grant of land to be thereafter iden- 
tified. Stalker v. Oregon Short Line, 
095° U.S. 142, 146 (1912) ; ae 


town & N ee E.R. Co. v. Jones, 


117 U.S. 125, 131 (1900). The spe- 
cific grant was secured to the rail- 
road as against subsequent grant- 
ees upon definite location of the 
_line and permanent appropriation 
of the right-of-way. This could be 
accomplished by actual construc- 
tion, which has been described as 
such construction as manifested 
that the railroad had. exercised its 
_ judgment as to the location of its 

line and had done sufficient work to 
_ fix the position of the route and to 

222-098-768 | 


fy. Co., supra; 
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consummate the purpose for ehich 


the grant was given. Barlow v.— 


Northern Pacific Ry. Co., 240 U.S. 
484, 488 (1916); Stalker v. Oregon 
Short Line, supra at 150. The de- 
gree of eaeerction which satisfied 
this definition ranged from the be- 
ginning of construction by grading 
the roadbed to the completion of 
the line. Barlow v. Northern Pacifie 
Jamestown & 
Northern 2.R. Co. v. Jones, supra. 
However, in Minneapolis, St. Paul 
&e. Ry. Co. v. Doughty, 208 U.S. 251 | 


(1908), a preliminary survey for _ 

_ the line was found insufficient, since 
it was only “a, mere location mov- 
able at the will of. the company” 
and not actual construction neces- 


sarily fixing the road’s position. — 
~ Where the railroad desired to 


; secure the grant in advance of con- 
struction, it had to do three specific. 
things: (1) make.a definite location 


of its route, (2) file.a profile map 
of its line with the register of the — 


local land office, and (3) obtain the 
approval of that map by the — 
Secretary of the Interior. Act of. 


Mar. 38, 1875, 18 Stat. §4 at. 483 ; 


Minneapolis, St. Paul &e. Ry. Co. | 


v. Doughty, supra; Jamestown &: 
Northern R.R. Co. v. Jones, supra. 
The approved map was. intended by 
the Act to be the equivalent. of.a 
patent defining the grant. Great 
Northern Ry. v. Steinke, 261 U.S. 
119, 125 (1923). However, the title 
related back, as against intervening 
claims, to the date when the profile 

map was filed in the local lard — 
office. 7d. ; ‘Stalker Vv. Oregon. Short 
Line, Spi: Therefore, claims 


raised subsequent to such filing © 


were subordinate to the railroad’s 
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; Hehtot way. Stalker ve 
Short es ye 


A, Estate, in, the Right -of- We ay. 


- Initially, the Department con- 


strued the Act.of 1875 as créating 


an easement which‘did not sever the 
lands: from the public domain. The 
first such interpretation was.in the 
general right-of-way ‘circular of 
Jau. 18, 1888, wach erate) in a 
ae ye | a 
ihe act of Mar. 3, a is ‘not in the 


nature of a grant of lands; it does: not 
convey an estate: in'’.fee, either in. the 


“right otf. way” or the: grounds selected. 


for depot purposes. . Tt. is. a right of use 
only, 
, United States. 


12 L.D. 423, 428° (1888). ‘The same 


position was taken by later depar @ 
mental regulations of Mar. 21, 1892, 


14 L.D. 338 and Nov. 4, 1998, 2. 
L.D. 663. Great Northern Ry. Cov. 


United States, 315° TS. at 275. 11 


However, apparently in response tio 


Northern Pacifie Ry Co. v. Town- 
send, 190 U.S. 267 (1903), ,ashift in 
departmental.” interpretation was 
reflected in the Circular of Feb. 11, 
1904, 82 L.D. 481. Therein, the ore 
raad’e interest in an 1875 ‘Act right- 
of-way was described as a base or 


qualified fee. But the Department 


returned to the easement theory in 
Grand Canyon Ry. Co. v. Cameron, 
35. L. D. 495, 497 (1907), relying on 


it Congresuioual approval of this adminis- 
trative interpretation — was indirectly given 
when the language of. the 1875 Act was re- 
-peated in the-grant of rights-of-way. to -canal 
and reservoir companies, Act of Mar. 8, 1891, 
26 Stat. 1101, and whén the 1875 Act was 
made partially. applicable. to. the. .Colrille 
Indian Reservation | by Act of Mar. 6, 1896, 
29 Stat. 442 Great Northern Ry. Co. v. United 
States, 315 U. S< 262, 275-76. (1942). 


DEPARTMENT OF THE INTERIOR 


Oregon . 
es — dohn W.. Wehn, 32 LD. 33 (1908). 


the title ‘still remaining in the 


[83 LD. 
the earlier departmental decision of 


This reassertion was reflected j in de- 


partmental regulations of May 21, _ 
1909, 87 L.D 


. 787. However, the in- 
terpretation was. again - onaceed 7 
pursuant to the Supreme Court’s 
decision in £0 Grande Western Ry. 
Co... Vv. Sonya 239 US. 4.4 
(1915). | 
~The Stringham case: -anvelvede a 
suit brought by the railroad com: 
pany to quiet title to. lands. under 
an.1875 Act right- of-way, where the _ 
defendants asser ted title thereto un- 
der a patent issued for a placer 1 min-. 
ing claim. The Court, in affirming 


judgment j in favor of the railroad, 


relied on the limited fee eave of 
Townsend, finding that: 


. ‘The right of way granted, by. this and 
similar acts is neither a mere easement, 
nor a fee simple. absolute, but a limited 
fee, made on an implied condition: of 
reverter in the event that ‘the company 


ceases to use or retain the land for the 


purposes. for. ‘which. it.is’ granted, sand 
carries with ‘it the incidents. -and reme- 


| dies usually attending: the fee. a a ae 


‘Td. at. 4%, 


The Department yesponded: Ac 


. sovaiely and after 1915 adminis- 


trative construction bowed to the 
Stringham analysis. Contra, 43 
CFR 243.2. (1938). ane Instructions, 
46 L.D. 429 (1918), isstied stating 


that homestead entrymen ‘were no 
| longer considered to.have any inter- 


est. in lands: tr aversed by. such. a 
right- of- “way. Mining claims em- 


1s The. regulations, 43 CFR 348.2. (1988), 
‘reasserted ' the easement. ‘Janguage “of the 
‘May 21,1909, regulations, 37 .L.D. 787, 788. 
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oe i acing ty acts traversed byt an 187 ‘ 


Act right- of-way,. carried neither | 
title to the land within the way nor. 
any inter est in the mineral deposits © 


thereunder. A. Otis Birch (On Re- 
héaring), 53 LD. 340° (1931) ; 
United’ States v. “Bullington” (On 
Rehearing), 51 L.D. 604 (1926) ; 
Lewis A. Gould, 51 L.D, 181 (1925). 
When ‘conflict ‘arose between the 
United States and a railroad ‘com- 


pany as to the title to oil and gas. 
deposits‘ underlying an 1875 “Act 
right-of-way, the railroad’s inter- 
est, construed as a limited fee, did. 
not include the right or title to the | 


oil and gas deposits thereunder. 
|  Solicitor’s’. Opinion, 56 LD. 206 
(1987). | 


In 1942 thé Supreme. Court ef- 3 
fectively ° ‘overruled. Stringham in 
Great Northern Ry. Co. v. United 


States, 315. U. ‘S: 962 (1942), a suit 


instituted by. the United States to 
enjoin. Great: Northern from drill 
ing for or removing the oil and gas 

7 underlying its right-of- -way, grant-_ 


7 ed pursuant to the 1875 Act. 
‘The Court, in analyzing String- 
| ham, noted that: 


; The. conclusion. faa: the ‘railroad ore 


the owner of a “limited fee” was. based 
on cases . arising under the land-grant 
acts passed prior to: 1871, and it does 


not appear that Congress’ change of pol- 


icy after 1871 was. i to the Court’s 
attention.* * * .- 0. ; 


Id. at o7 9. The ieee of the ‘Ket: 
its legislative history,. its early ad- 
cain istrative: interpretation: and the 
construction placed on it by Con- 


oress in. subsequent lee islation : were. 
all found to be inconsistent with 


stich a Terre fe analysis. The 
Court, when discussing the Jan- — 
guage of the 1875 Right-of-Way 
Act, found. §.4 thereof particularly 
illustr ative. That section. required 


notation of the location of each 


right-of-way on the plats in the lo- 
cal land office. Thereafter, “all such 


lands over which.such right of way 


shall pass shall be. disposed of sub- 
ject to such right of. way.” 18 Stat. 
S4 at 483. (Italics added.) The 
Court observed that: = 


_* * * This reserved right to dtzposs of a 
the lands subject to the right of way is 
wholly inconsistent with the grant of the 
fee. As the ecourt below ° pointed . ‘out; 
“Apter ‘words to:indicate the intent to — 
convey: as. easement. would be difficult to 


find.” That this. Was, the precise intent of 


§4 is clear from its legislative his- 7 
noty *K To ok - gery . . 


sGr eal. Norther n Ry ye Ue v. _ United | 


8 tates, supra at 271. . _ 
The fact that the 1875 ie was sae 


‘signed to permit: the construction of 
the railroads:through the public 


domain to enhance their value and — 


hasten their settlement did not com- | | 
pela construction : of sich a right-_ 


of-way graut as conveying’a fee 4 in 
the land and underlying-minerals. 
Id. at 272. The Court recognized 
that the railroad could be. operated, 
though its right-of-way was but an 
easement, and Great Northern’s in- 
terest was construed as being clearly. | 
only. an. easement, conferring no 
right. to the oil and: minerals under- 


_lying the right-of-way. The title to 
the mineral estate remained i in the 


United States,, with the railroad 


free to apply for a lease on the oil 
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and gas deposits pursuant to the. 


Right-of- -Way Leasing Act of } May 


21, 1930. 


‘In 1988 the Court of Appeals for 
Circuit found Great - 


| the. Tenth 
 Northern’s casement analysis was 
not. limited to contests involving 
the Government. Chicago & North 


Western hy. Co. ¥. Continental Oil 


—-o., 253 F.2d 468° (10th Cir. 1958). 
Tn this. dispute the railway com- 
pany and its oil and gas lessee had 
sought. yeversal of a lower. court’s 
decision in favor of Continental Oil 


Coimpany, 148 F. Supp. 411 (D. 


Wyo. .1957). Continental Oil had 
originally filed the suit to enjoin 
them from trespassing on the servi- 
ent estate. Continental was the as- 
signee of non- -federal oil. and gas 
leases on two 40-acre tracts tra- 
versed by the right-of-way. One 
tract had been patented by the 
United States to the state as part 
of a university land grant, and the 
other had been. patented by the 


United States into: private owner- 


ship. The lower court, in granting 
the injunction requested, found the 
railroad had acquired only an ease- 
ment. Therefore, it had no right to 
the oil and gas or other minerals 
underlying its way. The Tenth Cir- 
enit, in affirming. that judgment, 
| found that: oe 


* * * Upon. the. filing a the eeation 


map, the railroad acquired an easement 


for railroad purposes. ‘The fee or servient 


estate, including the minerals, remained 
in the United States. See Himonas v; Den- 


yer & R. G.-W. B. Co., supra [179 F.2a 
171 (10th Cir. 1949) J. A severance of the 
miner als from ine surface or dominant | 
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{83 Pps 


“estate in ‘the right of way was ther sveupon 


effected om ee 
253 F. 2d at ATD, 
This Board, in. ame. Hess. 


Corp, 24:-IBLA 360, 88 LD..194 


(1976), recognizing the easement 
theory of Great Northern, looked to 
the legal effect of such an estate on 


a subsequent patentee, The conflict — 
involved. title to the mineral estate 
underlying: an- A875. Act. right-of- 
way; where patent had issued con- | 
taining no reser ‘vation. of the miner- 
als i in the United States. Amerada 


Hess Corpor ation, the assignee of an | 
oil.and gas. lease issued by the suc- 
cessor-lu-interest of the original 
patentee, had filed a pr otest a gainst 
the issuance of an oil’ and gas lease ~ 
by the United States pur snant to the 
Right-of-Way Leasing Act. of 1930. 

We found that in such. a situation 
title to the servient mineral estate 
passed with the grant of the patent. 


The United Sistine no. longer had 


any mineral. interest .under the 


right- of-way, and, therefore, the 
Seer etary 
authority under the Leasing Act to 


y. of the Interior had no 


dispose of the oil and gas lying 


therein. /d. at 378. 


Present departmental regulations 
reflect this easement’ theory, de- 
scribing the nee of the 187 5 Act 


as. follows :. 


a A BANE oad company to which 
right-of-way is granted does not secure 
a. full and complete title to the land on 
which the right-of-way is located. It ob- | 
tains only the right: to use the land for 
the purposes for which. it. is granted and 


for no other ‘purpose, and may hold such: | 
_ possession, if. it is necessary: to that use, 


as Jong and only as pone. as | that | use con- 
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- fates: The Government conveys ‘the fee 
- simple title in the land over which the 


_ Yight-of-way is granted to the person to ~ 
_ Whom patent issues for . the: legal sub- 


“ division. on. which the. right- of-way. is.lo- 

cated, 
subject only to the railroad. company’s 
right of use and possession. a ee 


43 CFR 2849. fl (a). 


In the present sau diet: hem the 


| Depar tment the question has been 
raised by. Wyoming’s patent appli- — 
cation... whether title vested: in -it,. 
under its school Jand grant, to the © 
lands. within..the two sections cov-— 


ered by the 1875. Act. rights- of-way, 
sec. 16, T. 13.N., RB, 67 W., 6th P.M., 


and sec. 16, T. 13 N,, R. 68 W., ‘6th 


P.M. The answer to this depends on 


whether the school land grant of. 
those sections vested in the State 


prior to or subsequent to the. date 
the railr oad’s interest attached. 


If the ' school land grant ‘vested 
prior to the railroad’s easement, 


then the rule of W ileow, vid achson, 
88 U.S. (18 Pet.) 266 (1839), ap- 
plies; and ‘the. lands ‘were not sub- 


ject to. subsequent. disposition by 
the United States, C7. Minneapolis, | 


Sls Paul de. Ry. Co. Vv. Doughty, 
‘However, 


208 © USE “251 (1908). 
present: departmental regulations 
provide that: i = 


se si Whenever any nen’ of-way shall 
pass. over. private land or possessory 


claims on. lands of the United States,- | 
condemnation. of the right-of-way across. 


the same: may “pe made in accordance 


with the” ‘provisions of. sec, 3 of the act . 


of Mar. 3, 187 D (18. Stat. (482 43 U.S.C. 
8 936), or the. right: can-be. purchased as 
provided’. by sec...2288 of the Revised 
Statutes, ¢ as amended’ by section 3 3 of the 


and such patentee takes the fee 


- an. “easement, ‘under 


act of Mar. 3, 1891 (6. Stat, 1097; 48 
U. S.C. § 174). 


| 43, CF R 2842. 1b); see  Missourt- ee 


Kansas-Texas R. Co. vo Ray, UT 
F.2d 454 (10th Cir. 1949), cert. de> 
nied, 338 U.S. 955 (1950).79 | 

If the school. land- grant, was: 


subsequent, then it must be deter- 
mined whether the Jands within — 
the way were enbject.t to subsequent 7 
disposition. 


In light of Grou Nowhern Rep 
Co. v. United States, supra, it is set- 
tled that the railroad received only 
the General 
Right- of: “Way Act of 1875. This 
easement, however, - must. be. con- 


trasted with the interest created by 


the 1850-1871 period right-of-way 
grants, The latter interest, whether 
called a. hmited fee or an easement, 
severed the lands within the: rights. 


- of-way from the mass. of public 


lands, so that. no subsequent Jaw 


or proclamation could. operate on 
them. Rice v,.United: States, supra; 
Wyoming v. Udall, supra. “As a re- 
sult, a. subsequent. -erant by the 
United. States of the encumbered 


tract could not include its title to 


‘the servient*estate, even though ‘no 


exception is made of it in the pat- 
ent issued. This, however, is not the 
case with an 1875 Act grant. Upon 


_-319-In  Missouri-Kanseas-Teras R. Co. v: Ray, 
177. B.2d 454 (10th Cir. 1949), cert. denied, 
‘888 U.S. 955: (1950), the Tenth Cireuit, rely- 
ing on: Great Northern, found that where:a 
railroad acquired its. 1875 Act right-of-way 
across school lands. through . condemnation 
pro¢eedings, it acquired no. greater. interest in 
that way. than’ an. easement, notwithstanding 
the’ fact that the railroad had paid Sane 
sation for a fee. - are 
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the. filing of the map| of location, 
the railroad received its casement 


for railroad purposes, with the ser- 
vient estate remaining ih the United: | 
States. Chicago & N orth Western 


Ly. Co. we ‘Continental OW Co., 
supra. The: ‘Tailro yad’s easement in 
the right“of-w: ‘ay, however: does not 
sever “the lands from the public 
domain ; 
vient ‘estate’ can pass in a: ‘subse- 
quent grant by-the United States: of 
the traversed ‘tract. Wyoming v. 
Udall, 379 F.2d at 639-40; Amerada 


ITess Corp. »5 SUPTE ‘at 379-19, 83 LD: 
at 200; Union Pacific BR. Co., 72 


LD. 16, 80 (1965); United Stites 
ve Dawson, 58 LD. 670, 677 (1944); 
Grand Canyon Ry. Co. ve Cameron, 


85 L.D. 495: (1907) ; 43 CFR 2842.1. 
_ {a)3 see eee & North Western. 


Ry.. Gor vs Continental Oil Oo., 
supra ys? ef Beecher Vv. Wetherby. 
95 US. 517 (1877). 


Since ‘the lands’ within ‘an “1875 
Act: right- of-way were subject. to 
by ‘the 
the question - arises 


subsequent. 
United: States, 
whether such:a subsequent disposi- 


‘disposition 


tion could occur pursuant’ to Wyo- . 


ming’s school. dand -grant. : 


in Wyoming v. Udall, ine. ‘hie! 


Circuit Court addressed the nature 
of an. 1850-1871 period: right-of- 
way grant, and its effect on the sub- 
sequent school land grant to Wyo- 


ming. ‘The railroad’s interest’ was — 


labeled” an easement. in perpetuity, 
but, was, s distinguished from: a sur- 


<b Tn ‘Chicago € North Western Ry. Co. y, 
Continental Oil ° -Co.,° "253: 2a 468° "(10th 
Cir, -1958),° Continental: would : ‘have iad no 
standing to bring the’ suit as ‘assignee. of non- 
federal oil and gas leases if its lessors did 
not hold the title to the. servient estate. 


DEPARTMENT. 


therefore, title to the ser-— 


Union - 
a -traversing. See, 16,° T.- 13. N;, R. 
P.M.,..was approved . by the ‘Secretary of. the 


OF THE INTERIOR [83 LD: 


ails, easement because coal and iron 


rights | were. included i in the right- 
of -way grant, It was this additional 


grant. that: the court: found :caused | 
ane right- of-way to -fall within the 
| “otherwise disposed ‘o 


of language 
of the. school land grant... one 

There is no such additipral grant 
within the General Right-of-Way 
Statute of 1875; nor “is there any 


other grant therein whichis analo- 
gous. The 1875 Act:granted only'a 
surface easement to. the . Yailroad, 
and this, by: itself, isnot a disposi- 

tion which would exclude’ the right- 


of- -way fre om. the gr ant of the. school 
sections made: in ‘Wyoming’ s Ena- 
bling Act. See We yoming Vv. ‘Udall, 
379 F, 2d at. 640; ‘Amerida Hess 
Corp., supras “Of, Beecher v v. . Weth- 
erby, SUPTA. | 
‘Wyoming's title to. the aoe sec- 


‘tions i in issue vested’ as of J. uly. 10, 
7 1890, as’ the townships _ involved 


were. surveyed. prior. to. the. date of 


statehood. However,.. itis. ‘not clear 


from the record:on appeal. when the | 
the Union Pacific Railroad’s inter- 


est attached 3 in the 1875 Act rights- - 


of- -way traversing those. sections.’ sy 


N evertheless,. patents may issue. in-— 
cluding the lands within those two 


rights-of- “way. 


“m The ‘let and historical ‘indices re- 
garding the two ‘sections’ reveal | that the 
Pacific's *- W875. Acti: right-of-way 
°68  W.,;° 6th 


Interior on Oct. 19, (1903 (proof of construc- 
tion made Sept. 18, 1926), and the other 


1875. Act riglit: of way’ -traversing | ‘sec. 16, 


T. 13 NY R.-67- W:, 6th PiM.; swas: approved 


on. July 11,-1908 (no -proof. of construction 
noted). 
cwhen the profile maps © were ‘filed in the 


However, the, record, does. not reveal 


local land office. 
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e “The. re of June 21, 1934; 48 

U.S. C. § 871a° (1970), provides that 
3 patents shall issue upon application 
by the ‘state, where ‘title has vested 
or may thereafter vest in the grantee 
state. Tf the’ ‘school land ‘grant 
e vested. prior. to the. railroad’s inter- 
est, the state recéived full title to the 
sections. If the rights- of-way were 
condemned. after title vested in the 


state | or were granted prior. to the 
school land grant’s vesting, the state 


- has_ title to the” servient estate 


underlying the railroad’s easement. . 


Seé Rice v. United States, supra; 
Wyoming v. Udall, supra ; Mis- 
sourt-K ansas: Tewas R..Co..v. Ray, 
177. F.2d* 454° (10th Cir. 1949), 
cert. denied, 388 U.S. 955° (1950). 
Therefore, since title has vested, 
patents should issue including’ the 
rights-of-way area.?? Note,‘ how- 


ever; patent for title held in the 


servient. estate should show “the ex- 
tent to which the lands are subject 
to ‘prior conditions, limitations, 
easements, or rights, if any.” 


| re added.) 43 U. S. C. § 87a 


2 Where 1 Fy state. is vested: vith the title in 
the ‘servient estate, ‘title to .the railroad’s 
easement will’ “thereafter vest in the state 
if and when: the railroad ceases to ‘use the 
rights-of-way for railroad purposes. The ease- 
ment automatically terminates and attaches 
the fee in the state, without the necessity 
of a further: grant. - -Wyoming v. Udall, 379 
_ F.2d 634, 639. (10th Cir.}, cert. denied, 389 
US. 985 -(1967) ; Annot., 136 ALR, 296, 
297 (1942) ; ; ef. Beecher. -y. Wetherby, supra, 
ne 16. After the: ‘decision in. Gr eat Northern 
Ry. Co. ww United States, supra, n. 17, the 


Abandoned — Riilroad Right- of-Way Act of. 


Mar. 8, 1922, -43. U.S.C. .§.912 (1970), applied 
only to. pre-1871 right- of- “way grants. Wyo- 
ming v. Udall, supra. But SPE Allard Cattle 
Co. ¥. Colorado .& Southern Ry. Co. 530 
P.2d 508 (Colo: 1974). 


3 


(1970) ;  8ee United: ‘States ve 
Dawson, 58 LD. ou 0 (dose) 23. 


-INDEMNITY FOR SCHOOL 
: “LANDS LOST IN craic ie 


"Wyoming ‘filed’ an “indemnity 
selection application pursuant to 43 
US. G., §§ 851,. 852° (1970), seeking 
liew selection as indemnity for 2 acre- 
age. included within. the limits. of 


the» Union ‘Pacific’ s 1862. grant 


right- -of-way. That. application was- 
found defective by. the Bureau for 
the following reasons : La. ‘the base 
offered. was improper because the | 
State took title to the school secs. in 
place. subject to the right-of-way 
granted by the Act of J uly 1, 1862, 
citing State of Wyoming, 58 ID. | 
128. (1942) ; and. (2) here: ‘was No. | 
provision in law made for indemni- 
fying states for. school. sections tra- 
versed by railroads, granted. either 
under ph oe from Con- : 





2 Volume. v of ‘the: BLM. rear Part: 
5, Final. Certifieates ‘& Patents, -§°5.1, does 
not reflect this requirement. of notation of 
an 1875 Act right-of-way (easement) under 
43 U.S.C. § 8718" (1970);- either in’ discussion 
of Reservation of. Rights- -of-Way or in Iilus- 
tration 3.. However, should a patent: issue 
without: reference ‘to an established railroad 
right-of-way,-. that... will, neither enlarge the 
interest of the patentee nor diminish that of 
the: railroad.: Stalker v. O7 ‘egon: ‘Short: Line, 
225 U.S. 142, 154 (1912) ; George W. Zarak, 
4 IBLA* 82° (1971), “af’d sub nom. Rice v. 
United States, 479 F.2d 58. (8th. Cir.), cert. 
denied, 414 U.8. S58 - (1978). In. Congressional 
legislation’ a patent has a double “operation. 
It:is.a deed of-the. United States. which oper- 
ates like a quitelaim, conveying. Such inter- - 
est as the United States possesses in the land. - 
Where it issues. upon: the. confirmation ‘of a 
elaim of. ‘previous | existing | ‘title, it. is docu- 
mentary evidence of. the existence of ‘that - 
title as ~ justifies. its. _recognition., Wilson 
Cypress. Co. v. Del Pozo 2 y Marcos, 23 6 U.S. 
635, 648 - (1915) ; Beard | v. . Federy, 70 US, 
{3 Wall.) 478, 491 (1865). —— : 
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er ess, like the 1862 grant, or ames 


the General Right-of-Way. Statute 


of 1875, citing State of North Da- 


kota, 13 L.D. 454 (1891). 


It is settled that. Wyoming re- 
ceived - no title or interest to the 


lands within this 1862 Act right-of- 
way granted the Union Pacific, and 
that those lands were “otherwise 
disposed of” within the meaning of 


its Statehood Act. Wyoming ve 


Udall, supra. The only question re- 
maining is whether State of North 


| Dakota, supra, correctly reflects the 
law on school indemnity for sections 


tr aversed by such a right-of-w way. 
General ‘provisions governing the 


selection of school indemnity lands 
for loss of school land sections in 


place | date’ back to the Act of 


May 20, 1826, 4 Stat. 179. ‘That Act. 


7 reserved janes for the use of schools 
in all townships, and fractional 


townships, for which no land had 
were otherwise disposed. of. State of 


Oregon, 18 L.D. 348, 344-45. (1894). 


been previously appropriated in the 


school land grant states. By Act of 


Feb. 26, 1859, 11 Stat. 385, inéorpo- 
rated into Beisel Statutes §§ 2275 
and 2276, “other lands of like 
quantity” - were appropriated - to 
- compensate for deficiencies caused 
either by preemption claims. of 
settlers, or where the sections were 
fractional in quantity or were 
wanting because the township was 
fractional. However, - a variety of 
conditions arose in the administra- 
tion of the school land grants to the 
various states whereby the states or 
territories suffered. losses without 
adequate indemnity provision. Sen. 


Rep. No. 502, 51st Cong., 1st, Sess. 1. 


(1890) 5. State of. Florida, 30 L.D. 


187, 188 (1900). ‘Special laws were 
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‘enacted curing some defects re- | 
specting particular states or terri-_ 
tories, but, as the school land grant 


was “intended to have equal opera- 
tion and. equal benefit in all the 
public land States and Territories,” 

Revised Statutes §8 2275 and 2276 


were. amended by Act of Feb. 28, 


1891, 26 Stat. 796, providing a Uni- 


eae rule for the selection of in- 


demnity school lands. Sen. Rep. No. 
502; supra; accord, United States v: 


Wyoming, 831 US. at 452; Fannie. 


Lipscomb, 44 L.D. 414 (1915) ; 
State he Meal supra; State of 
Wyoming,. 


496. (1896). Equal acreage was.ap- 
propriated and granted thereby for 


lands lost prior. to survey by settle- 


ment, and, in addition, ‘for lands _ 
lost where the sections were mineral 
lands, were included in any Indian, 
military. or other. reservation, or 


The 1891 Act. has subsequently 
been amended, 24 43, U.S.C. $8 851, 


B52 (1970), and presently provides: 


Where settlements with a view to 
pesempden or homestead have been, or 
Shall - hereafter be made, before the 
survey of the lands j in the field, which are 
found to have been, made. oR Secs, sixteen 


or thirty-six, those sections. shall. be sub- 


ject to the. claims of such settlers; and if — 


such sections or either of them have been | 


or..shall be granted, reserved, or pledged. — 
for the use of schools: or colleges in the — 
State in which they lie, other lands of 
equal acreage are hereby appropriated 
and granted, and may be selected, in ac- 


cordance. with the provisions of sec. 852 
of this title, by. said State, in lieu .of 


such as my be ae taken n by Preepen 


3s Act of Mis: 27 1958, 72. Stat. 928 ; Act of 
June 24, 1966, 80 Stat. 220. 


9% LD. 35, 88.(1898); 
State of California, 28 LD, 428, 
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or homestead settlers.. And ater “lanas 
-of equal.acreage are also hereby appro- 


priated and granted and may be selected, 
in accer dance with the provisions of sec. 
852. of this title, “by ‘said State where 


‘secs. sixteen or thirty-six: ‘are, before title » 
eould pass to.the State, included. within. 


any Indian, military, or other reServa- 
tion, or are, before title could pass to the 
. State, otherwise disposed . of by the 


United States: Provided, That the ‘selec-. 


tion ‘of any lands under this sec. in lieu 


_ of sections granted or reserved to a State 
‘shall be a waiver by the State of its right 


to. the granted: or reserved sections, : And 
other lands of equal acreage are also ap- 
propriated and > granted, and may be 


Selected, in accordance * with the ‘provi-- 
_Sions. of -sec, 852 of this title, by said 
State to . compensate deficiencies. for 


a school purposes, where . sections sixteen 


or thirty-six “are fractional in quantity, 


‘Or where one ‘or both are wanting by rea-. 
son of. the. township: being fractional, or 


from any,natural cause whatever. And it 


shall be the duty of.the Secretary ofthe » 


a Interior, without awaiting the, extension 


of the public ‘surveys,. to ascertain. and 
‘determine, by protraction or otherwise, ; 


. the number of townships that will be in- 


eluded. within. such Indian, . military, or 


other reservations, and thereupon | the 


- State shall be entitled to select indemnity 


lands to the extent of section for section 
in: lieu: ‘of sections. therein which have 
been or: ‘shall be. granted, reserved, or 


pledged; but such selections may,not be 
made within . the boundaries of ‘said. 


‘veservation: Py ‘ovided, however, . ‘That 


nothing: ‘in this ‘sec. ‘contained shall pre- 


vent any. State ° from. awaiting | the -ex- 


Se tinguishment :. ‘of any. such. military, - 
_ Indian, | 
restoration of the lands therein embraced 7 


or. other reservation and. ‘the 


to the public domain and then taking the 
secs, 
therein. 


ay U. S.C, § 851. (Italics added. ae 


Be Wyoming, pursuant. to § 4. of its” 
Statehood Act, 26 Stat. 299, which | 
was enacted only vee months before 


sixteen and thirty-six: in place 


the Act of Feb. 28, 1891, received - 


school land erant secs. 16 and B60 


in every township, unless: those sec-. 


tions or any portion. thereof had — 
been “sold or otherwise disposed. of 


by or under the. authority of any. 


act. of Congress.” Where such' loss — 


occurred, the State was entitled to 


select equivalent lands. » 


The Act of Feb. 28, 1891, and 


‘Wyoming's : Statehood ae are in 
part, materia, and should be. con-— 
_ strued together. State of California, 


31 L.D. 835, 340 (1902). Congress, 


by such legislation, devoted a:fixed - 


portion of the public lands to school 
purposes without. warranting that 


the designated sections would exist | 
in every township, or that: if they | 
did:exist, that the State should in 


all events receive title’ ‘thereto. 
United States v. M. orrison, 940 U.S. 
at 201-02. In this manner, Congress | 


assured the State the equivalent of 
the school grant secs. when and if 


those had besa ‘sold or otherwise 
disposed of.” Jd. at 202. “The in- 
tent of Congress has always been 


to give every school section or its 


equivalent area.” Sen, Rep. No. 502, 
supra; accord, J ohanson v. Wash- 


ee) 190 U.S. 179, 184-85 (1903). 


Prior to the General Indemnity 
Act of: Feb. 28, 1891, the Depart- 


ment was faced with the issue of 
the nature and effect of school land 


grants and their exclusion of lands 
generally grouped as “otherwise 


disposed of.” Justice Lamar, while | 
_ Secretary of the Interior, made the sate! 
following analysis: | 


That where the fee. ‘is in. ee: ae® 
, States at the date of survey and the land. | 


is so encumbered that full and: complete <4 
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title and right of possession can not then 
~ vest in the State, the State may, if it so 
desires, elect to take equivalent lands in 
fulfillment of the compact, or it may wait 


until the title and-right -of possession © . 
and then. sat-_ 


unite in: the government, 
isfy its grant by. taking the dands ape 
cifically granted. . 


— State of Colorado, 6 LD. 419, 418 
(1887); see _ neuen v. EH itchcock, 
185 «U.S. 399-93. (1902) ; 

United a. Vv. wi Romas, 151 USS. 
577, 583 (1894) ; Gregg V. Colorado, 
15 .L.D. .181,. 152: (1892); Henry 
‘Sherry, 12 “LD. 176, 180 (1890). 
~The. particular ‘inter ests. which con- 


flicted with the. school land grant in. 


State. of - Colorado and the other 
cases cited were either Indian, mili- 
tary.or other Government reserva- 


tions. The Act-of Feb. 28, 1891; pro- 


vided specifically for those instances 
and others which, had arisen. in the 
| administr ation. of the school land 
grants. However, the. catch- all lan- 
guage of “otherwise disposed of” 


remained a specific part. of the | 


school land grants. anata 
From the_ beginning, - govern: 
: mental policy has been. liberal ; in the 


appropriation of lands for. school 


purposes. Johanson ve Washington, 
supra; ‘Minnesota v.. Hitchcock, 
supra; Cooper v. Roberts, 59. U.S. 
(18 How.) 173.(1855). In response 
to that policy. the Supr eme Court 
has. regarded. as justified any. fair 
construction. of such legislation as 
would secure to a state its full quota 
of lands for aid in the development 
of. its public ‘school. system. Minne- 


_ sota v. Hitchcock, ‘supra at. 401, 


‘In the present. case sani 
‘title to’ the ‘area. within the “1862 
Act. right- -Ofway will, never vest 
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‘aunt, to its school land hat 
alone; the railroad’s title.reverts to 
the United States when the way is 


no. longer. used . for railroad pur- 


poses. State of Wyoming, . 58 LD. 
= 134; of. State of Utah (On Peti- 


tion), 47 LD: 359. (1920) 5 Andrew 


J. Billan, 36 L.D. 834: (1906). Only 


a possibility of vesting may arise _ 
“pursuant to the Act of Mar. 8,.1922, 


43 U.S.C. §912 (1970), - clic 2 


grants: that area to’ the owner -or 


purported owner of the “whole of 


the legal subdivision” traversed by 
the tight- of-way,. upon . abandon- 
ment or forfeiture “declared or de- _ 
creed by a court of competent juris- 


diction or, by Act of Corigress,” pro- 
vided that: “the transfer of such 


lands shall be subject to and contain 


reservations in. favor of:the. United 


States of all oil, gas and other min- 
erals i in the land SO transferred and 


conveyed * * *.” However, if. the 
right-of- -way is never:abandoned or 


forfeited, or 1f it is located: within 


a municipality, the | State’ could 
never acquire title. , 
The Act of 1922, therefore, ie re- 


medial, and :1f: applicable, is asa 
pandaid where major surgery is re- 
‘quired, Not only is it highly condi- 


tional as tothe vesting. of the sur- 
face covered. by. the right- -of-way, | 


but it prevents the State from ever 


enjoying ‘what in many cases is the 
most valuable component of western 
land, the oil, gas and other minerals 
thereunder. See 43 U. S. C.. 8 870. 
(1970). : 

Because of the vast, scope of the 
railroad eae dar ing the: 1850- 


| 95 See ees ra i ies 
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. eonremver 29, F976 


i871 Sica. ig ae: jaa grant — 
would be oe aly. diminished un- 


- ‘lost. 3 is milo wed Both. “Wyoming's” oe Pa 
Statehood Act and 43 U.S.C. § 851 | 


(1970) . provide for such a situation 
_ by granting other lands equivalent 
_to those lost. Neither Act limits how 
such section might be lost by their 


posed of. ” Ther efore, it must be pre- 


sumed. ‘that Congress. intended. the 


State to: have its full grant: of. lands 
for school purposes, . without spe- 


ae cific reference tothe causes. which 


brought about the. loss. State oF 
Florida, 30 LD. 187 (1900). 
_ State of North Dakota, supra, is 


in conflict: swith. the. law as inter- 


preted: by: the courts. and. this De-. 


partment, and. results 3 in-a situation 


contrary. to. the legislative purpose 
of Congress. See Wyoming v. Udall, 


379 F. od at 640. Therefore; its find: 
ing affecting, school land indemnity 


for 1850-187 1 period right-of-way | 


grants” should be overruled, and, 


Wyoming’s indemnity application, 


proper in all other respects, should 
be accepted and the appropriate de- 
~ partmental. SUEDE taken — in) re- 
SPOMse. eee ele 

N EWTON + FRIsepera, . 
Chie f Administrative J nudge. 


"26 4g. CFR. 2621. 24) 3), vepulating school 
states. : in | 


‘indemnity . selection . applications, 
part that: 


ro et portion. ‘of a smallest actus or probable ; 
; leral subdivision may, be assigned as base’ ‘but © 
such assignment is an election. to. take. An- | 


-‘demuity ‘for ‘the’ entire: subdivision and is a 
waiver. of the State’s rights to. such .sub- 
divi ision, except that. any. remaining ‘balance 
may ‘be ‘used -as base for future selections. is 


This . provision does: not require the ‘state. 


- to waive its already vested. title to. the rest 


Td. 


RUSHTON MINING COMPANY 
6 IBMA 829. 
"Decided September 29, 197 "6 


Cross Seanneal: by the Mining Enforee- 
ment and Safety Administration. and 


Rushton Mining Company from an ini- — 
tial decision by. Administrative Law 
general .usage of “otherwise » dis- | 


Judge Edmund M.: Sweeney: (Docket 
No:: 75-400-P),: dated -Oct.. 15, 1975, 
vacating a: proposed. assessment for one 
violation and assessing: civil penalties 


in the total amount of $700 for three 
violations of mandatory safety stand- 
ards in a civil penalty: “proceeding 


brought pursuant: to sec. 108 of the | 
Federal Coal Mine Health and Safety . 
Act of 1969. 7 | 


"Reversed in. part 3 and affirmed in 
part, 7 


1. Federal Coal Mine Health and Saf fety 


Act of 1969:. Penalties: Existence’ of. 


Violation: Evidence | 


A fact may, be infer red from cir cunistan- | 
tial. evidence, and: such. fact ‘may be the 


basis: of further inference leading to the 7 


ultimate’ or sought for fact. 


| 2, Federal Coal Mine Health a Safety | 


Act of 1969; Penalties: Existence, a 
Violation: Evidence - | 


Where. an: inspector describes a gondition a 
alleging: that. a | violation oceurr ed. during 





of: ‘the. Narids within: the smallest legal ‘BUD- 
division traversed. by ‘the. right-of-way. Its 
application is. limited to those subdivisions not 


vested in the state which: might. vest at ‘a — 
jater. date. Cf. Work v. Central Pac. Ry. Co., 


12 P.2d S84, 836 (D.C. Cir. 1926). The 
right to acquire title is subject ‘to reasonable 
regulation . by the Department, and, as. lieu 
selections. are disposals. of the public lands, 
they are eileet to ‘veasonable regulation: 


400. 


the working shift immediately preced- : 


ing the. shift in. which the. -inspection is 
made, Q@ prima. facie case. that the viola- 
tion occurred during the preceding shift 


-. may be made out by meaus of an infer- - 
a ence drawh from facts.established by di- -- 


rect evidence, provided that such infer- 
ence is more probable than any other 


inference which can be drawn from, such j 


: facts. 


APPEARANCES: Ira, P, Smades, Esq. 9 


for appellant—cross-appellee, Rushton | 
Mining’ Company; Thomas. A. Masco- — 


lino, Esq:, Assistant Solicitor, and 
Michael V. Durkin, Esq. , Trial Attor- 
ney, -for .appellee—cross-appellant, 


Mining Enforeement and ais Ad- 


ministration. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


INTERI OR BOARD OF u f NE 
OPERA i N ON s APPEALS. 


B ackground. 


The ‘indtant proceeding involves 
an appeal by Rushton Mining Com- 
pany (Rushton) from that part 
of the decision by Administrative 


Law Judge. Edmund M.- Sweeney 


(Judge) assessing penalties for 
_ three alleged violations and an : ap- 
peal by the’ Mining Enforcement 


and Safety Administration 


; (MESA) from that part of the 
same decision vacating the penalty 


- proposed with. respect. to an al-. 


leged violation contained in an 
order of withdrawal. The alleged 
violations resulted from ‘an Inspeéc- 
tion of the Rushton Mine in, Centre 
County, Pennsylvania, by MESA 
| a argh Donald J. Klemick, The 
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violations involved in the appeal by 
Rushton and the assessments. for 
each are.as follows: 


Date 


‘Notice No. - “Violation charged - 

1DJK. 30 CFR. = 10-02-74. 

pe Bers 

DIK 30 CFR 10-07-74 300 
cece ees ne nr 
1DJK 30 CFR. | Bi 100 
. | 75. 1713. , 


“MESA. is ae from the 
Judge’s action in vacating any pro- 


‘posed assessment for a violation of 

80 CFR 75.301 contained in Order 

of Withdrawal No. 1 DJK, 10-21- 
% 4;at the‘aforesaid mine. _ 


On Oct. 15, 1975, J udge Sweeney | 
issued his decision after a heari ing 


on the merits held in: Arlington, 


hey ginia, on June 24, 1975. 
‘Both Rushton and MESA filed 
subsequent ‘Notices of Appeal with 


the Board. Rushton filed its N otice 


on Oct. 28, 1945, and MESA, on 
Nov. 3, 1975, 

~ Rushton filed i its he jet of ee 
nat on Nov. 17,1975. MESA re- 
sponded on Dec. 5, 1995, with its 
appellee’ s brief. : 

MESA filed its appellants’ brief 
on ‘Nov: 24,°1975, and Rushton’s 
brief of appellee oe received ‘by 
the Board on Dec. 22, 1975. 


: _ Issues, Presented on Appeal 
AL Whether the. J udge erred .in 
finding no violation and vacating 


any proposed assessment for the 
alleged violation of 30 CFR 75.301 


contained in Order of Withdrawal > 


No. 1 DJK, 10-91-74. ae 
B. Whether the penalties’ assessed 
by the J udge for each or the three — 


“Amount, 


$3000 


0) = RUSHTON MENING COMPANY” 
| | | September 29, 1976 


challengad N otices. of viclation. 7 
were excessive and: whether Notice - 


- of Violation No. 1 DJK, 10-14, 
was: Broperly sustained. 


401. 


mine reaching ak working fate ; 
shall be 8,000 cubic feet a minute.” : 
30 US. C. § 863(b). (1970). 


Ino his can the Tudge « con- 


tee cluded: 


Discussion, 


AL 


- Order of Withdrawal No.1 DJK,. 


| 10-21-74, issued : pursuant to sec. 
104(c) (2) of:the Act, cites a viola- 


tion of 80 CFR 75.301, the lan- 
guage of which is identical to that 
of sec. 308(b) of the Act. The rele- 
vant part of that mandatory stand- 


* K 


ard requires that’ the “* mini- 


mum quantity of alr in any coal . 
| | violation is alleged to have occurred; 





“1.'The Gvaeseeads: in part ne Allows: 
“Tividence, such as openings from 5 to 18 
inches above: crossbars, from the top of the 


installed brattice : cloth to ‘the roof, from 22. 


to 24 inches from. the: bottom of the brattice 
cloth. to the mine floor, and 24-inch long 
cribbing blocks installed behind the brattice 


locations, indicated that the required 3,000 
@f.m..was not reaching the working face: in 


the No. 4 entry of the 1st north No. 3 miner 


section on the’ midnight shift. This was the 
only. entry being driven in this section. Be- 


fore any. corrections were made an air read: . 
ing was attempted with an anemometer, a 


reading could ‘not be obtained and a smoke 


cloud only revealed perceptible air movement 


at.the inby: end of the brattice cloth : which 


was installed about 5 feet from the face and 


which was extended for about 130 feet into 


the No, 4 entry from the last.open crosscut to . 


the No. 3 entry.:There was no evidence to 
indicate that ‘the existing openings were 
_ elosed. previously anda. velocity of air could 
not pass through the installed cribbing. blocks 
in order to support 3,000 ‘cf:m. in the face 
area. Work was being performed by four 
’ winers and the section foreman in an attempt 
to obtain. the required 3,000 ¢.f.m. The’’sec- 
tion foreman, Hugene Livergood stated that 
he had never takeh ‘an air reading at the 


inby end of the line: brattice inthe No. 4 
entry of the. Ist’ north mains’ No. 3 miner. 


section since. the adverse conan: have 
‘arisen. ‘oa eons 


that MESA has. the pens of - 
pr oving by the preponderance of the evi- 
dence any violation it charg ges; that since 
Rushton offered’ no contradictory testi- — 
mony. relating: to. conditions: set out in 
Order of Withdrawal No. 1 DIK of 
10/21/74, MESA needed here only to 
establish a prima facie case of. violation 
in order to: preponderate ; that the testi-. 


* % 


- mony of Inspector Klemnick, MESA’s sole 


witness on the subject, is not credible be- 
cause it was based upon assuniptions, — 
correlations, and. suppositions rather than 
upon personal observation at the time a 


that there is no credible evidence. that 


‘the conditions set: out in. said Order ex- 


isted during said. midnight shift; that 


MESA has" failed to establish a: prima 


facie case of violation as to said order ; 


a (Dec. i 
eloth: from .the mine floor to the roof: and 
from the coal rib to the brattice cloth that . 

was attached to the cribbing blocks at these. 


MESA attempted to fe the 
subject cited violation: to- the mid- 


night shift preceding the shift in — 
which the Inspection. was made and 
‘its arg ument on pe oe this 


position. | pee te Ne. Te 
-Rushton in its répiy. beet asserts 
that the Judge did not “jonore” the 


evidence introduced by. the Inspec- 


tor, but merely decided that the evi- 


dence suggested only a “possibility” 7 
of a violation: Rushton further ¢ con-. 


tends that the existence of a. possi- 


bility is madequate to sustain, the 
burden of proving the violation. 


The following | observations: by 
Inspector Klemick were: unchal- 


lenged by. Rushton at the hearing: 
coal ' was s mined i in \ the: ee 4 Entry 
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during the midnight shift (Tr. 89) ; 
the line brattice going into. the No. 


4. Entry Was, ‘improperly. installed 


with the result that 3,000 cubic feet 


of air was not reaching the work- 
ing face (Tr. 82) ; ? this | lack of ven- 


i ‘tilation could not have escaped the 


operator’s | knowledge since it ex- 
isted in. the only. entry that was 
being driven in the subject mine at 
that juncture (‘Tr. 101). It was also 
undisputed: that anemorneter and 
smoke cloud tests, t taken at the sub- 
ject wor king face and completed at 
9 a.m. on: Oct. 21, 1974, disclosed a 
violation: of. tégilation 30 CFR 


75.301 (Tr. 83, 86, 105). At 12:55 


?p. m. he ‘concluded that. abatement 


“was improbable. due to a bad roof 


condition,’ and -issued the sec. 104 

— (ce) (2): Order of Withdrawal based 
upon a violation of sec. 75.301, 

[it] The sole isstie on ‘appeal con- 

cerns whether the inference that a 


‘condition violative of sec. 75.301. 
existed during the midnight shift i is. 


more probable than any other infer- 


ence which could be drawn from the 


facts proved. Having considered the 
record: evidence; ie Board finds 
little merit- in the contention that 
some other inference could be drawn 





2 In response. to why the condition could not 


be corrected, the inspector stated : 


ee they: run. brattice. cloth straight 


across these cavities and the air naturally 
would divert over the top’ and because of the 
had roof :conditions they set a cribbing be- 
hind the brattice cloth, and I have a sketch 
of the cribbing which would only allow a 


minimum . amount:of air to pass ‘through: the — 
cribbing, In other words, the line brattice was — 


there installed because: the law said; but 


there was no way. they could deliver 3,000 feet 


to that face. * * *” (Tr. 89-90). 

8 As evidence of this condition, the inspector 
described a cavity. in:the No. 4' Entry. located 
at crib blocks about:75 feet inby the last open 
crosscut. The length of the cavity was 12 feet 


and its depth approximately 414 feet from the 


original roof (Tr. 103-104). 
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aid? 


; adequate ventilation ? = . 


[83 I.D.. 


fom the established. facts. See 


Sewell Coal. Company, 2 TBM:A 80, 
83, 80 LD.. 251, 1971-1973 OSHD 


par.15,583 (197 3), citing New York 


Life Tn. Co. Vv. MeNecly,. 79 Pad 
948 (1988) at 954. 


At the hearing, the tenor of ques- 


. tions posed by counsel for Rushton 
assumed that there was inadequate 


ventilation.* Rushton presented no 
evidence. with | respect .to how the 


| subject condition was: created, hes, 
by accident; ; experimental eee 2, OF 


otherwise. > The: evidence. shows. al- 
most a 4- hour interval. between com- | 
pletion of the tests. at 9 a.m. and: 
issuance of the withdrawal. order. 
Four. hours of working to rectify 


the condition without accomplish- 


ing abatement would justify the in- 
ference that prior to 9 a.m., during 


the midnight shift, the alleged vio- 


lative ondiviow existed. * The opin-. 
ion of the inspector was that under 


| the conditions then observed by him, | 





44Q. Did you enter ‘the wing with the men 


who were attempting to acquire .adequate - 


ventilation or did they enter a ce 
a 6 aan right, dane In. sthes words, they 
were making some eftort: aa _ order to secure 
lar. ae . 
“Q, Mr. “Klemick, were eles ‘men: involved in 
this making, in your opinion, making a dili- 
gent: effort to bring. the air. wae on this? eee 
[Tr. 100.] - a 
6 The thrust of Rushton’s uddetouina: at 
the hearing evidenced a two-pronged objective 


aiming to prove (1) that coal was. not being 


mined: at the. time the. inspector. made the 
anemometer and smoke cloud tests, and (2) 
that the inspector did not have actual first- 
hand knowledge that. the condition feted 
during the midnight shift: . . _ 
OWhen. asked why he’ aid not. issue - tie 
Order at.9 a.m. but delayed. until - 12 155 
p.m., the inspectorresponded: . -.. 
“4 * of dye to the. condition of the area 


and the condition of that entry, I was trying 
_to give the operator as much time.to deliver 
8,000 feet up there to prove to me that the 


midnight shift definitely nee. oe 
cone 87.] 
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the operator: did not and could not | 


have delivered and maintained 3,000 
cubic feet of air at the working face 
on. the previous shift (Tr. 107). 

(2) Based upon the evidentiary 
proposition’ laid*down in Seweil 
Coal Company, “supra, as apphed 
to the foregoing circumstances, we 
find that the inference that: 3,000 
cubic feet. of air'a minute was not 
reaching the subject. working face 
during the midnight shift is more 
probable than any ‘other inference 
which could be drawn. We further 
find that MESA did carry its. bur- 
den of proof by a preponderance of 


#8 the: evidence and ‘that Rushton of- 


~ fered. no ‘rebuttal. Accordingly, we 
must. reverse the Judge’s:conclusion 
that. MESA ‘failed to establish a 


prima: facie case of a violation of 30 


CFR 4 5. 301, on the basis of the con- 


ditions ited § in Withdrawal Order | 
| No. 1DJK, 10-21-74. ee 


In lieu’ of a remand, ‘the Board 


| | may make the required. ‘findings of 
— fact to coincide with the record. evi- | 


dence regarding any of the six cri- 


teria’ of section’ 109(a). Buffalo 


Mining Company, 2 IBMA. 226, 
230, 80 T.D. 630, 1978-1974 OSHD 
par. 16,618 (1973). Accordingly ; 


the Board finds that: 1) the history 


of Rushton’s previous’ violations is 
insubstantial ; 2) the mine is a fairly 
large mine. in: that it employs 181 
persons with a production of 2,800 
tons daily and 475,000: tons ‘annu- 
ally; 3) its ability to stay in. busi- 
~ ness will not be affected by the eivil 
penalties assessed; and 4) the sub- 


~ ject section was permanently closed 
following the i Issuance ue the order 


Thee TBA 80. 85, n. 7. a es 


and the: “violation © never abated, 
therefore, good faith in abating 


the condition i is not a: consideration. : 


We also find that Rushton was neg- | 
lhigent ‘in not: exercising reasonable 


care to test for sufficient ventilation | 


at the inby end of the. line brattice 
in the No..4 Entry. Moreover, the 
violation was grave in that the ve- 
locity of the air current was inade- 
quate to dilute, render harmless, or 
carry away any harmful gases, dust, - 
or explosive fumes at the working — 


face during advancement of the No. 


3 Miner. Section beyond the crib 
blocks. Based. upon .the foregoing 


findings, we conclude that an appro- 
- priate: penalty assessment for such | 


aonvlon) 1s be 000.. 
«iB. : 


“With ons to. Notice oe Violas. 
tion No.1 DIK, 10-2-74;: > Rush- 
ton contends that the penalty 
assessed therefor should be reduced, 
arguing that the Judge erred in dis- 
allowing conflicting Federal and 


State inspections: as a mitigating — 


factor and: that: Rushton,. having 


given.notice of the inconsistency .to a 
a MESA representative; had done | 
all that was necessary under the . 


circumstances. MESA correctly re- 


“8 The Notice of Violation No. 1. DIJK. 10- 


2-74, was issued pursuant to sec.’.104(b). 
of the Act and charges a violation of 30 ieee 
1. 327-1 which reads as follows: 
“Unless a higher. velocity is eed by 
the Coal Mine Safety District, Manager, the 
velocity .of.the. aircurrent in the trolley 
haulage entries shall be limited..to. not more 
than 250. feet a minute:.A higher ‘air -velocity’ 


may be required to. limit the methane con- 


tent. in such: haulage entries. or elsewhere 
in. the mines to. less than 1.0 per. centum, and 


provide an.adequate supply of. oxygen.” » 
- Phe fact of. violation: is: not ee pees by 
. Rushton. oe Petre «Oh . 
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ty of 


fers to sec. 506(a) of the: Keo (380 
U.S.C. § 955 (a) (1970) ) as disposi- 


tive of the issue of conflict between 


Federal and State inspections. The 
language of that section reads as 
: follows: 


No State law ‘in effect: on: the date of 
enactment of this Act or which may be- 


come effective thereafter shall be super-— 


seded by any provision of this Act or 
order issued or any mandatory health or 
safety standard, except insofar as such 


‘State law. is in conflict with. this Act. or. 


with any order issued or. any. mandatory 
health or: safety standard. 


~ That section leaves no eubi. as to 

which statutory law takes prece- 
dence for compliance purposes and 
accordingly, we. determine that 
Rushton’s mitigation argument is 
without merit. 

With respect to Notice to Viola- 
tion No. 1 DJK, 10-?—74,° Rushton 
admits that the air quantity in the 
last: open crosscut failed to meet the 


9,000 cubic feet minimum, but raises : 


an affirmative defense in attributing 
the reduction to'an agreement. be- 
tween Rushton. and MESA. con- 
cerning certain experiments con- 
ducted in the area of the. subject 
crosscut. At the hearing Rushton 


_- ®8 The MESA inspector cited a violation, of 
$0 CFR 75.301, the disputed pet of which 
reads.as ronal 
6a % 
reaching. the last open. crosscut in any pair 
or set of -developing entries and the last 
open crosscut in any pair ov set of rooms 
shall be 9,000. cubic feet a minute, *-* *,’? 
80 U.S.C. §863(b) (1970). The inspector 
described the violative condition thus: _ 

“The quantity of‘air that was reaching the 
last open erosscut between. the No.- 2 and 
- No.3 rooms of the ‘B’ butt of 1st. left-—-2nd 
south mains-section was too low to measure 
with an anemometer’and when a smoke cloud 
was used in an attempt to measure the quanti- 
air, » 
witnessed Burke, . 


by Clarence - 
Director.”? - a: 


Safety 
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‘The minimum waaay of air 


only perceptible movement was. 
_deteeted. The attempted measurements. were ; 


188 ED. 


did not offer any evidence of this 


agreement and therefore failed to 
preponderate. - | 
With respect to Notice: of Vigla: 
tion No. 1 DJK, 10-21-74,1° Rush- 
ton contends that the Judge’s. as- 
sessment of $100 for this. violation 


was excessive in light of.his desig- 


nating the violation ‘ ‘nonserious.: 2 | 
- finding. that the violation ‘was | 

“nonserious” is not conclusive in de- 
termining the amount of :the pen-— 


alty to be assessed, since the gravity | 
of the violation is only one of six 


criteria considered by the Judge in 
determining the penalty assessment. 
_ Having Gonsiniered the. Judge’s 
decision in light of the record evi- - 
dence, we find that Rushton’s con- 
tentions are without merit:and see 
no reason to disturb the Judge’s 
findings of fact and conclusions. of 
law. We find substantial evidence 
to. support the decision and order 
of the Judge with respect to. the 
three aforecited violations and the 
amounts assessed therefor appear to 
be reasonable in light of the Judge’s 
cousideration of the: six statutory 
criteria of section 109 of the Act. 
Accordingly, we must affirm that 





 ioThe language of 30 Cae 75,1713-3 reads 
as follows: | 

Qn or before Dee. 30, 1970, each oper- 
ator of an underground coal mine shall con- 


duct first-aid training courses. for. selected: 
supervisory employees at the mine, and report — 
in writing to the District Manager the riames: 
and job titles of. ail supervisory employees 


so trained. Thereafter, each operator shall, 
within: 60 days after the selection. of a new 
supervisory .employee to be trained, report 
in writing to the District Manager the name 
and job title of such employee and the-date — 
on which such employee satisfactorily com- 
pleted a first:aid training course.’ 

Notice: of Violation No. 1. DIJK, 10-21-74, 
reads as follo Ws: 


“he operator did not report in writing to. af 
the District Manager the names and job titles 


of all Supervisory employees trained. Ain first- 


aid. a 
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: part. of. the: Twiees: decision. as to 
| the three, caforecited. violations. 


ORDER Reon 


| WHEREFORE; pursuant to the 
authority delegated to the Board.by 


the Secretary of the. Interior (43 | 
CFR. 4.1(4)), IT IS. HEREBY 


ORDERED that. that part of the. 
Judge’s decision and order vacating 

the proposed assessment. for the 
alleged ‘ violation described in Or- 


: | der of. ‘Withdrawal No. 1 DIJK, | 


10-21-74, in. the. above- -captioned 
case. IS REVERSED; that. said 
violation IS REINSTATED; that 
a penalty of $1,000 for said viola- 
_ tion IS. ASSESSED therefor; that 


that) part .of :the. Judge’s: decision. 


and. order. assessing’ civil penalties 
for Notices of Violation No..1 DJK, 
-10-2-74,' No. 1 DJK, 10-774, and. 
No.1 DJK,. 10-21-74, IS AF- 
‘and that Rushton Min- 
ing Company pay penalties in the 
total amount of $1,700 on or before 
80 - days. from the. date of this 
decision. 3 
is Dee. 

Chief 2 Adménistrative ies a 


- 7 CoNncUR: 


we EB. “‘Srrmest, 2 
7 Member of the B oard. 


CONCURRING: OPINION Bx 
JUDGE SCHELLENBERG: 


sa concur in the result except with 
respect to Order of Withdrawal No. 
1 DIJK 10-21-% J ‘(Decussion AS 
supra). | 
~ a find ; it unnecessary to rely upon 
inference and circumstantial evi- 
222-093-—-76-—6 


dence since HG: T oer syienes 


amply. establishes: a violation of 30. 


CFR ‘é 5. 301 at the time and i in the 


place of the inspection. As stated on 
page 335, supra. “It was. also. un- 


disputed that anemometer and _ 
smoke cloud tests, taken at the sae | 
9 a.m.-on October 21, 1974, iacloded | 
a violation of regulation 30 CFR 


75.301 (Tr. 88, 86; -105).”- ‘(Italies ae 
added.) In the case of a violation | 
of a continuing nature I see no need 
to relate such violation to: a previ-. 


ous shift when it in fact existed at 
the time of the inspection, Further- 


_ mor @, T see no prejudice to the oper- | 


ator in the fact that’ the citation 


referred to a previous shift, The 


length of time that such violation © 


existed before-detection goes to the ~ 


gravity and negligence: factors in 
the assessment of civil oe anc ae 
not to the fact of violation. - 


Howanp J. ‘Sciniuiivems, Jr, . S 
_ Administrative ad udge.. 
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‘NORTH AMERICAN COAL 
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“Decided September 2 29, 1996. 


Appeal by Wining Enforcement ‘and 
Safety Administration from a de- 
cision by Administrative Law Judge 


- Richard. McMillan, Jr.,. 


406 ‘DECISIONS ‘OF THE. 
Michael A. Lasher, Jn, ‘dated Mar. 26, - 
1976, in Docket Nos. M 74-67, M. 74: 
68, M 74-107, and M 74-108 which 
dismissed four Petitions ‘for Modifica- 


tion of the application ‘of 80: CFR: | 
75.1 1405 pursuant to sec. B01(c) of the 
| Federal: Coal’ Mine. Health and Eatey : oe 


Act of. 1969. 


Vacated sani remanded. 


1, ‘Reder al Coal Mine Health and <itety 
Act. of 1969: ‘Modification of: Applica-. 
tion. of Mandatory fatety. | Standards: 


Generally 


AS Pétition. for Modification of. the aeait 


cation ‘of 80° CFR 75. 1405: alleging - ‘that 
the. mandatory .standard. does not:apply. 


to. rubber-rail - equipment which operates. 
both . on .and: off track. fails to state a 
claim for which relief” ean ‘be granted ae 


under sec, ene) of ‘the Act. 80 US. C. 
$ 861(¢) ARTO Ne 


2. Federal Coal Mine Health aa a Satety 
Act of 1969: Modification of: Applica- 


tion: of ee ail Standards: 


Generally -: 


An ‘Administrative. Law. J. nudge. “lacks 
discretion under sec.. 301 ( ¢). to grant ‘an 
operator purely declaratory relief sought 
in’a Petition for Modification of the ap- 
plication ofa mandatory safety s standard, 
30 U. S.0.: 4 B6L(c) beens 


APPEARANCES: Thomas A ‘Masco- 


lino, -Esq., Assistant: Solicitor, and 
Michael. V.. Durkin,’ Esg., Trial; At- 


tomey, for appellant, Mining Enforce- 


| merit “and ~ Safety ‘Administration : 
Esq. ne for. ap- 
-pellee, Oneida Mining Company, etal; 
Henry McC. ‘Ingram, Esq., ‘for amicus 
curiae, 
Association. 
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£88 1D! 


_ OPINION BY CHIEF ADMIN- 


- ISPRATIVE JUDGE DOANE 
INTERIOR BOARD OF. MINE. 


OPERA. TI ONS: APPEALS ° 


| Factual ond Procedural 
, Background. -; 


“Oneida é Mining” capes ‘et “al: 


ae (Oneida), initiated this, proceeding 


by filing’ a Petition for Modifica’ 
tion? of the: application. of 30. OFR | 
75. 1405. which provides: oe ree, 


All haulage equipment acquired by. an . 
operator of a coal mine. on -or after. 
Mar. 380, 1971," shall be’ equipped” with” 
automatic: couplers which couple ‘Dy’ im- 
pact. and uncouple. without the necessity 
of persons going between the ends of such 
equipment, bangs ted eh ' 


The Gauipmes elie is the subj et 


of this Petition consists‘of rubber- 


rail vehicles-used to transport’ sup-. 


plies and.equipment. from thé-sur+’ 
face to. the face. These vehicles oper- 
ate both on-track and, by means of 
retractable rubber wheels off-track: 
As grounds. for .its Petition for: 


Modification, Oneida: stated:that-sec.. 


314 (£)..(30: CFR 75.1405). was inap~ 

plicable to its supply: vehicles’ be-: 
cause such equipment was not 
haulage equipment for: purposes of 
hauling coal nor was it track: haul- 
age equipment which was regularly. 
coupled: and uncoupled within the 
meaning of 30 CFR 75.1405-1. ‘Fu ur-" 
ther, Oneida contended that. even if: 
the automatic coupler. requireiiients 
did. apply, the coupling system, de- 
scr vibed in: the Petition. was: as a oats 


“1 For» purposes of this ‘decsion “use “of. the 
cue pacluces all of the pe esaaas LS 
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F as or ee ing, thé: ‘mandatory | 


standard. and that the application 
of the mandatary. standard would 
; the miners, _ At the. hearing fee in 
this matter on Mar. 25, 1975, and in 
its, post-hearing. prise, the Mining 
Enforcement and Safety Adminis- 
tration. (MESA) _ contended | that 
an Administrative Law . Judge 
g udge) was not at liberty. to deter- 
mine the. applicability: of manda- 
tory safety standards i in a proceed- 


ing held pursuant, to Sec. 801 (ce). of | 


the Act.’ 
In his Wecieone the: J Rape ‘dis- 


‘tnissed the Petitions for Modifica- 


tion’.on the ‘ground of mootness 
based. ‘upon his. determination that 
80: CFR: 75.1405 did not apply” to 


- the:subject equipment, =? | 
" MESA filed a timely appeal. and | 


in ‘its supporting brief stated, in a 


footnote, that. it continued to chal- 


lenge ‘the. ad udge’ § jurisdiction | to 


decide. this. question: and. cited the 


Board’s - décision” in’ 7h imann. Coal 


Compony, 6 IBMA 121, 83° I.D. 


175, 1975-1976 OSHD par 20, 628 
(1976). 


In ‘its reply haere Ona a 


tends that’ inorder for a Judge to 
deterrnine- whether. the application 
of a ‘mandatory. safety standard 
should be .modified,- he. must con- 
sider-if there is.an: applicable man- 
datory. safety standard, if this 4 issue 


 -4s-raised. 


In its brief. filed-a as amicus curiae, 
Keystone Bituminous Coal -Associ- 


ation (Keystone) distinguishes the 


29, “1976 | 


Boar ds eee in’ VT tmann, supra, 
and . states: that. “thie: existence: of 


an otherwise applicable mandatory: 


safety standard. is: a jurisdictional 
prerequisite to any. consideration of 
whether that .standard ‘should be 


modified.” 


Ts ssue Presented * 


“Whether a, Petition. for Modifica- 
tion which secks relief from the ap- 


plication of 30:‘CFR 75.1405 on the 


ground: that the mandatory stand- 


ard:does not apply to the equipment 
‘which is the subject of the Petition 
states a-claim for*which relief can 
be granted under’ sec. hae of ag 
Act. 


Discussion 


- Sec. “B01 (c). of: the. ‘Act. was in- 


| ae by Congress to provide. the | | 


operator: or.. representative: of the 


miners with relief if they show. that 
an. alternative. method. or system | 


provided’ the same or greater degree 


of safety. as that provided’ bya 


mandatory. safety standard. In. ad- 
dition, these: parties may be: granted | 
relief if they show that. the appli- 


cation of: such. standard. would. re- 
sult ina diminution. of safety. In 


the instant: case, Oneida presented 
the J udge with alternative argu- 
ments in-its Petition: for. Modifica- 


tion. Its initial argument. was. that 


the mandatory safety. standard..in 
question did not apply to its haul- 
age equipment, but-if-it were deter- 
mined :that.it did apply, its alterna- 


tive argument was that its proposed — 


, eee was as oie as or senior Phar 


the mandatory standard and. that 
application of the standard would 


“result in a diminution of safety. 


The Board is of the opinion that it 
‘is error for a Judge to dismiss ‘a 
Petition for. Modification on the 
ground | that the mandatory: safety 


standard involved does not apply t to : 


the subject equipment. 


In our decision in f tmann, supra, | 
the Board held that sec. 301(c) does 


not cover’a claim for relief. from 
MESA’s interpretation of a man- 
datory safety standard which does 
not have the force and effect of law. 


_ We noted that “[t]o conclude other-_ 


wise would turn sec. 301(c) into a 
review proceeding involving ab- 
stract claims for declaratory’ re- 
lief * * *.” Further, we pointed out 
that the operator Tay challenge 


_ this interpretation in the course of 


seeking an administrative remedy 


from enforcement of such interpre-. 


tation in an application for review 


proceeding. The Board is of the. 


opinion that, contrary: to the con- 
tentions of Keystone and Oneida, 
our decision in Jémann Is sae 
tive of the. instant case. | 
“1, 2] "Whenever MESA 3 issues a 


notice of violation of’ any ‘manda- 


tory safety standard, it-is alleging 
that such standard is applicable to 
the mine involved. This allegation 
is, In, essence, an interpretation of 
such standard as relates to its ap- 


_ plicability. As a result, in the ab-. 


sence of a notice of violation, an 
| operator must: make its own deter- 
mination as to applicability ofa 
premeeia safety, ‘standard. “If it 
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; ae eaéh standard to be appli- 


cable, but has an alternative meth- 
od,. it should file a Petition . for 
Modification. Tf at believes ‘such | 


‘standard to be ‘inapplicable, - ib: 


should await receipt of a notice of 


violation of such standard i in order. 
to. challenge | the» validity — of the 


notice in an application. for review 
or penalty proceeding. In cither of | 


the latter proceedings the applica- 


bility of the. standard to. the équip- 
ment involved must be considered 
part and parcel. with the other. is- 


sues concerning the fact of. viola- 
tion. Ina Petition for Modification 


proceeding, - it must be. presumed 
that the subject standard applies to 


_ the mine or equipment’ in question ; 


otherwise the petition is unneces- 


sary. To permit an operator to ques- 
tion: the applicability. of a manda- 


tory safety standard 3 in a sec. 801 (c) 


_ proceeding would be contrary to the 


above premise: upon. which sec. 


301 (c) is based. and would result in 
Judges and the | Board rendering 
declaratory judgments, a. function 


which is not included in their dele-— 
gation of authority. Accordingly, 
the Board is of the opinion that by — 
alleging that 30 CFR 75.1405 does 
not apply to its supply. vehicles, 
Oneida’s Petition. for Modification - 
fails to state a claim. for which re- 


lief can be granted ina sec. 301( ce) 


proceeding.” ‘Inasmuch ‘as- his’ ‘dis- 


position of the instant case was not 


on the merits thereof, it will be nec- | 
essary for the Board to ‘remand 7 
the case to the Judge: for his con- 7 
sideration on ‘the merits, se 


ee ggE ee ; Bg ae a - COWIN AND: COMPANY; “INC: 
a | ae Phe dae 22 £276 


“ORDER 
_ WHEREF ORE, pursuant | ie the 


authority. delegated . to. the. Board 
by, the Secretary of the Interior. (48 


CFR'4.1(4)), IT IS HEREBY — : 
APPEARANCES: W. S. “Pritchard, 


_Esq., for appellant,. Cowin and Com- 
pany; Inc.; -Kahiman R. Fallon, Esq, oes 
Regional Solicitor, Thomas A. Masco- 
lino; -Esqs, Assistant. Solicitor, for.ap-. 
3 pellee,. Mining Enforcement and Safety - 
Administration, . | 


. ORDERED: that, the decision of the 
dd udge’ in the. above- captioned case 


IS VACATED - and. ‘the . case. ‘Is 


| REMANDED ‘for. consideration | 
consistent, with the, views expressed | 


| herein. | ee an oe aor 

de ees Do ee 
 Ohiep. Administrative, J Fudge, 

| We CONCURT ae : 


Howarp J. Scurnupenne, Tr R, a 
Administrative J Fudge | 


u ember of ihe Boni. ee 


. Ag ‘order atened ie the gece. ‘which 
establishes enforcement policy is binding 
throughout the. - Department, and. its ‘va-— 
lidity © is. neither procedurally . nor: sub- | 


stantively subject to challenge. at the. ad- 
ministrative level. 


area nt % fpf r" cree ae rye : 
ae ey ar FN us 


ee “OPINION BY: pirtoror’ 


“RE OH ARDS’ 


< Gprro# OF HEARINGS. AND : 


a : APPEALS | 
Bakgrbind = 


“On Nov. os 1973, George. Ww. se hee 


ee sler, a duly authorized. representa- 


-COWIN AND COMPANY, INC, 
on IRMA 351 


| Appeal by Cowin and. Company, Inc., 


from a decision and order by Admin- 
_ istrative Law Judge Malcolm P. Little- 

_- field « (Docket... No.. 
dated Apr..8, 1975, dismissing. an. Ap-— 


plication. for. Review. of an. order. of 
: withdrawal: issued: pursuant. to sec. 
—-104(a) of the. Federal Coal. Mine 


‘Health and Balety Act of 1969, 


“Reversed, 


Act .of ‘1908: * Becretarial: ‘Orders: 
=a | 


Decided September 8 29, 19%6 | 


‘BARB 74-259), 


77.1905 (b), 
47. 1908(b), and 77.1908-1 were in exist- 


tive of the Mining Enforcement and 


ve Safety Administration — (MESA), : 


issued a. sec. 104(a) order of with-— 
drawal to the applicant Cowin and — 
Company, Inc. (Cowin) | pursuant 


to’ the: Federal Coal Mine’ Health 

and Safety Act of 1969 (the. Act). 
80 U.S.C. §814(a) (1970). It: de- 
scribes ° the following condition? 


7.17086), . 
TT. 1907(b), | 


Sections 
TT. 4906 (ec); ; 


Violations of 


ence..at “B’. Shaft. The Ingersoll-Rand 


utility air hoist. was being. used to trans- 
‘port men and was not. equipped with an 
‘accurate | depth indicator ; a qualified 


hoist: man was not operating the hoist 


and a-sécond person qualified -to’ stop 


Federal Coal ‘Mine Health ea ad Satety : 


the hoist.was not in attendance ; no réc- 


ord. was maintained .to indicate that the 
7 hoist had beén inspected prior to hoist- 


‘ing * of ‘men. ‘The hoist rope was’ “not 


‘410 DECISIONS OF’ THE: 


| equipped with an aisnaals aibee. of 


- “yope clamps and: the bucket ‘was: not pro- 


“vided with | ttwo. bridle. chains, a wooden 
“pole: ‘was. ‘being: used. for’ a bucket: guide 


and | a. ‘eréscenit: wrench: was used to EOP 


‘erate the air valve.” ee 


7 On Ja an.. 29, 1975, a hearing ¥ was 
| Tield~ before: Administrative Law 
AE udge ‘Malcolm’ _P.... Littlefield 
(Judge). and. on. Apr. 3, 1975, he 


issued, an order. afiiqming ¢ the 4 issu 


GWE: dated: Now 3; 1973; ‘ant ai 
missing’ Cowin’s; Appliéation’’ for 


Review ~The: ‘United Mine: Workers | 


of. America: (UMW; As): -did not par- 
ticipate | during. Cua Stage, 0 of the 
proceedings. ae 
On Apr. 21; sot 5, * Gowin’ $ Notice 
3 ‘of Appeal...was..redeived by the 
Board, and on May 8, 1975, an ap- 
pellant’s” brief’ was, timely’ filed. On 
June” 2, 9%, MESA filed a. ‘reply 
brief. : 
_ On May 6, 1976, thé Board lead 
an Order. ‘Scheduling. Oral. Argu- 
tment ] based upon:a, series of. judicial 
and administrative ‘decisions - (dis- 


cussed infra) - issued at the. time of, 


or. subsequent. to, the filing: of: the 
parties’ briefs with the Board-and 


bearing directly on thei ‘issue raised | 


in. the. instant. appeal, On. May. 26, 
| 1976, cat. the conclusion. of the. oral 
argument, - 
J fudge Doane requested: the parties 
to. ‘submit briefs. stating, their. con- 
tentions as to the status. of. the Jaw 


in light. of the recent: judicial and 
Siiniieebe rulings. ‘Cowin' filed | 


““Appellant’s: - Supplemental 
Brief” with the. Board on June 11, 


“DEPARTMENT ; OF: ‘THE INTERIOR 


‘Chief.’ “Administrative | 


[83 ED. 


| “197 6. “MESA filed its “Statement of | 
Position” on: “Fune: 91, 1976. : 


On July 12, 1976, the UMWA 


filed a Nfotion. for Leave to Inter- 
yene or to File A Brief Amicus ‘Cu- 


riae” together with a brief expound- 


‘ing its” position, They. argue. ‘that 


the" Board, should’ ‘defer’ any “deci- | 


sion pending the outcome of v various | 
appeals i in the Courts. 


“The record evidences: ‘discloses ‘ihe 


following undisputed facts: Cowin 


is a general contractor engaged 3 ‘in 
the construction ‘business and in the 


instant ‘cage was hired -by ‘the U.S. 


Pipe and Foundry Company..(U:S. 


Pipe) to construct three shafts: at 


the Jatter’s s*éoal” “mine. ‘located at 
Johns, Alabama* (Tr: a: “At the 
time of the issuance of. the order, 


US. Pipe had not. yet begun. to ex- 


tract or process coal from its: No. 3 
Mine which was still under con- _ 
struction ..by .. Cowin.. (Tr...9)... The 


record is silent with ‘respect to 


whether any representative of U.S. 
Pipe .was at the. site to. supervise 


Cowin’ S ‘operatic, 


“Contentions on , Appeal 


Tae “its. “Appellant's Brief ye 
Cowin’ S major contention is that, it 
is exempt ‘from the. Act. It. cites 
legislative: history as: indicative of | 
Congressional intent, not to provide 


for the’ health’ and: safety of em-— 
ployees of general contractors sitch 


as Cowin; it contends that at has 
never performed that function of a 


coal: ‘Mine. as set’forth’in:séc, 802 of 


Title 30, United: States Code; Vizey 


the “ork of extracting:“i*:- Bo 


ok Tae Ree Oe 2 


bigot vet wetint gern ee 
: = ait @ Ce ee ee a ee 
400): fal t eed eed Ata de he, 


Tat ee Th i? Sa 4 Z A ms wy ‘ aA AS am ent iterber an 
ace i ~ Tt Pan) weight teehee EA. 
Siac ae acu Tee a eh 


“September 29, 1976 


af PEge es 


veoal 1, : ead. -dacther. ae. that. 


the three- -judge: District. Court. deci 
sion. .1n: Association of. Bituminous. 
Contractors, . Ine. Brennan, 372-E.. 
Supp- 16: (D. a D. C., 1974), holding. 
that.., coal., mine. construction. _com=: 


-panies are not, operators. within. the 


meaning of Title IV of the. Act aip*: 


plies. to.-the, remaining, Titles, In 


its “Supplemental . Brief”... Cowin. 
argues that the Board’s decision. in: 
pee Sted: side terete should: 

es a “Brennan, Supra, confined the’ im- 





; ~ 


-2he’ “filowing: Jariguags- oe - see, 
ig. -identical to that, of sec... 


8021)" 


et Ch): ‘eoal : mine’: means ‘an area- of: land. 


and all- structures,. facilities, machinery, tools, 


equipment, ‘shafts, ~ slopes,” “tunnels, excava- 


tions, . ‘and other :property,. real - or. _personal,, 
placed upon, . under, or above the surface. of. 
such’ and’ by” any “person, | used” ‘in, or -to be” . 
used! din;: or: ‘resulting: ‘from, ‘the ‘work<of éx-'. 
tracting, in such.:area , bituminous. .coal, -lig-. 
nité; ” or anthracite froin’ its” ‘natiiral: ‘deposits: - 
inthe: earth: by - ‘any: means: or-method, :and. 
the :work ‘of. preparing the. coal so: -extracted,. 
and includes custom coal Brepatation facili 


ties 3%. Ror: 


.Cowin. also ein kon rererence: to, sec. 803. YS 
Title 30 (Udentical tO seéc.. 4) captioned “Mines 


Subject’ to“Act.” -It reads as follows +’ <. 

-: “See... 4, Hach: coal mine,. the. products of. 
which’ enter. commerce, or. the ‘operations | or. 
products: of which ‘affect .commerce,. and each: 
- operator.’ of-‘such. mine,:and every miner in 


such mine. shall be subject to the , provisions. 


ofthis Act? 20) Talay 

ad uxtaposing secs. 3(h) and 4 Cowin, argues: 
that” Congress did — not. intend to ‘subject. 
eonstruction:. contractors ‘to- ‘the provisions of 
the Acts. 


i “The depnttlons of” ‘operator” Coa citer 


are: doth * "dependent, ‘upon. the’ ‘ definition: - of: 
‘coal mine.’.. The: applicability. . and scope of, 


the ‘Act, as “get! forth in. ‘Section 803, is [sic] 


_ determined::and limited: by: the. definition’ of: 
‘coal mine.’ The definition of ‘coal mine,’ as 
contained in the.Act,..and as evidenced by.-the 
legislative history ‘of the ‘Act, is ‘Rot: ‘broad. 
enough ‘to encompass. typical . industrial. con- 
struction. projects, merely... because , ‘they. -CO- 
incidentally happen. to. take place. on coal mine 
properties.’ [Appellant's ‘Brief, De 10, Te 

23 IBMA 306,.. 82 . LD. “607; 1975-1976 
OsEp par. 20, 1233 3 (1975). 


'3(h) - which 
sets’ forth parameters “of ‘a. ‘coal -mine™:' * 


‘not. be gear hee in: n sresolring. the 


-issue..on .appeal. based on the. fact 


that, ‘Republic ‘Steel concerns. ‘cita- 
tions issued. after May. 24, 1975, the. 
date on which Secretarial Order No.. 
2977 ® went. into effect: (Brief, ‘?p- 9)... 

MESA’s: reply: brief argues that. 
coal mine construction contractors 
are subject’ to:the Act-based: onthe 
following contentions: a reading: of 


sec. 802 does embrace such contrac- 


tors ‘within its purview ;:the Court | 


aad 


pact of its decision solely to’ Title 
IV; and the case history of the 


Board of Mine Operations Appeals’ 


is well-documented in finding. these 
construction: contractors’ subject :to:’ 
the provisions: of: pee eke eae ats 





8 a Secretarial order. No. 2977. daaued ae ‘21, ae 
1975, ‘effective’ retroactively to May. 24, “1975, 


reads as-follows: — « 


. “Subject : Issuance of dlindion. to: apernioea: 
pursuant to the Federal. Coal Mine aaa 
and Safety Act of 1969.: : : 

“Sec. 1. Purpose. (ay: “The anes” or oe 
order . is ‘to direct; Mining Enforéement and. 


. Safety: ‘Administration’ to continue- to inspect: : 
construction © work’ ‘conducted on egal mine 


property, : and 'to-issue appropriate citations for.: 
violations of the Federal Coal-Mine Health‘and 
Safety: ‘Act: of 1969 and/or for-hazardoits ‘con-: 
ditions or. practices committed. and/or! ereated.- 
by: ‘contractors on such property on: and. after’ 
May.-24,. 1975;, to the’-operator’ of “the coal: 
mine on Whose, behalf the, contractor fs Per. 
forming work.” -. ; 
8b): -This: order. is. ‘tasted: to ° eoniply with: 
the declaratory - Judgment order . in a 
ctation.-of . Bituminous. Contractors, Ine. - 
Rogers. 0. B. Morton, ‘Secretary. ‘of: the Ins 
terior, Civil Action. No. 1058-74, \ U.S.: Dis: 
trict Court for the District of Columbia, and: 
to. carry. out :the- mandate . of. -Congress.- -‘an- 
nounced in the Federal Coal Mine Health ‘and. 
Safety Act of 1969 to enforce the “provisions . 
of. the. Act. Ea all. coal. mines ° “Subject: to the 
Act. = here 
“Sec, & Hfective Date: This order’ shalt: be 
effective as of May. 24, 1975. ‘This order will 
remdin in’ effect until rescinded by subsequent, 
order of the eat oa! Lv ” Se on 


Shi tacp AMIR, LE rated ta 2, signe gteavestnae Sha! ae 


_ “Statement of Position” MESA, re- 
. futes- ‘Cowin’s. ‘contention” “that- ‘the. 
~~ ‘Board should’ ‘not ‘consider Repub: 
lic Steel, maintaining that” ‘under’ 
Rushton Mi fining Company, the rul-: 
ing of Republic Steet applies to all” 
cases currently pending i in the Office: 


of ee and Appeals. 


UE sue: Presented on Appeal 


- Disoission kg, ae 


an bes the issue ot ned; a 
brief review of pertinent: adminis- 
trative and: judicial precedents re-" 


specting independent contractors is 


_ timely at this juncture. ‘The first. 
Board decision. directly. involving. 


independent contractors arose under 


section 110 of the Act. 5'We ruled in. 
_ John-Wilson & Ronald Rummel v. 


Laurel Shaft. ‘Construction .Com- 


pany, | Ine. , 1 IBMA-217, 296, 79-T.D. 
701, 4971-1973 OSHD par. 15,387) 
(1972), reconsideration denied, 2 
- TBMA 1 (1973), that, pursuant to. 
gee. -110(b):(1) of the. Act, a’ coal 
~ mine’ construction — company js. a 


“person”: as well as an “operator” 


and subject to the jurisdiction of 
the Administrative aa J judges or: 


— the Board. 


Ina ‘aéotion: -104(B) proceeditig : 
| Republic Steel Corporation, supra,’ 
the Board, bound a re | 


- Peggs Run. and Affinity factual: situations was, 





“45 “TBMA ‘307, 1975-197 6 “OSED | “par. 
20, 254 (1975), Rin tek aa 
530 U.S.C. § 820 (1970). 
®30 U.S.C. § 814(b) ATED): 
t T See n. 2, supra. . 


DECISIONS OF” THE:. Lo aaa igi ‘THE INTERIOR | 


omer applied a policy directive | 


of the Interior Department: to the. | 
facts: of: that: case, "The: substance. of how 


that® ‘Holding © is ‘that“a ‘coal’ mine | 
owner or’ ‘léssée* is the’ ‘only’ party ‘to. 


be held’ absolutely liable for: viola- 


tions of the mandatory’ standards: 
committed by a coal’ mine constrite=” 
tion contractor. | : 

- Several see. 109° petals: ‘dee 


‘Whether MES A erred i in ae sions * -have-been issued’ rélative to’ 


a.104(a) order of withdrawal to a. 
contractor doing shaft construction . 
work, for a: coal mine. ‘operator. ae 


indépendent:contractors. Their cap- 
tions: and rulings <follow: “Affinity. 


Mining Company, 2 TBMA.-57, 60, _ a 


80 I.D,.229,.1971-1973: OSHD par. _ 
15,546. (1973), lield that only the, 
operator’ (coal mine owner; lessee, 
independent ‘contractor, etc.) rée= 
sponsible for ‘the: violation and the 
safety. of employees can pe. the ‘per- | 
son ‘served -with notices: and orders — 
and ‘against. whom: civil’ -penalties 7 
may -be-assessed.. We further ruled 
therein that the question of: which | 
party is the responsible operator is: 
a ‘factual detérmination’ to‘be made — 
on a case-by-case basis. 2: IBM A. 61; 
Peggs Run Coal Company, 5 
IBMA..175, 82 I.D..516, 1975-1976. 
OSHD = par. « 20,003" (197 5), ex. 


tended Affinity by finding a coal 


mine owner Spates ‘of Reghzence 


Pree 


initinendank Paalaeos contractor: to 7 
load on: the.property of.the owner. 


whohad © full” ‘knowledge ‘of the 
‘Board 7 


violative . condition." 10. The: 


 § Secretarial: Order” “port, supra sg 
IBMA 308. | . i 

“8 30'U.S.C. §819° (1970).° A te 

20 The controlling ‘Glitinction. ‘between : the 
summarized: thus: 0 | 

ie 4 in Affinity eee “only employees. ‘and, 
supervisory personnél of: the ‘contractor were 
present and endangered. Here, Peggs Run 
had some control over the route and the 


[ee 7s ; ; 
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; pale ie re anak while the : 
| responsibility to. equip: the trucks 


with backup alarms may not belong 


to the coal mine owner, the owner | 
“could prevent “with a minimum of, 
“nonequipped | 

trucks from. operating iN an area — 
where :its employees. alone are en- 
dangered. 5 IBMA 183. West Free- 
dom Mé ining Corporation, 5: IBMA 


diligence” such 


329, 82 I.D. 618, 1975-1976 OSHD 


par.. 20,230. (1975), involved facts — 
similar. to those in Peggs Run ex-— 
cept that the independent contrac- - 
~ tor engaged in blasting, not. haul- — 
--age. We applied the Peggs Run 
: rationale and found. liability 3 in the 

‘coal mine owner since the owner 


could have removed - the hazards 
3 created by the contractor’s -negli- 
gence with a minimum of effort. 5 


ae IBMA 335. Finally, in Rushton 


Mi ining Company, supra,” we de- 
termined that; based on Republic 


_ Steel, supra, the owner was liable | 
for violations committed by a con-— 
tractor engaged in constructing 


| settling ponds on mine property ir- 


respective of whether an independ- 
ent contractor. relationship between - 
the contractor and owner had been | 


proved. 5 IBMA 369. 


Several Federal: hae have 


loading-station. joeatioa: Lee tie ieaela 4 once 


they entered its mine property.. In. A finity,. 
the same party was responsible for both the © 


existence of the. conditions eited, the health 


.and: safety of the employees involved, - and’ 
the sole power ‘to abate. the conditions.. & tt 
instant factual. situation presents a- 
- division if ithese. responsibilities, to wit, Dutch 
- Bloom had failed to provide its trucks with 
while Peggs Run had the © 
. duty of insuring the safety of its miners in | 
‘the: loading area. No employees of | Dutch 
5 IBMA 


The 


backup . alarms, 


Bloom. were endangered rok 
(182. 


11 See n. 4, supra. | . 
(222-098-767 * 


. § 802(d) {1970). 


issued ae snes 10 fis area of ie 
law. A three-judge District Court 


decision, Association of Bitumé- 
nous Contractors, Ine. v. Brennan, 


372 I. Supp. 16 (D.C.D.C. 1974), 
ruled that the determination by the 
Secretary of Labor that coal mine 


construction companies are opera- 
tors within the meaning of the Act 
contravenes the legislative intent, 


scheme and purpose of Title IV” 
and, accordingly, interpreted sec. 
3(d) meee not. to include such 


companies. . 


The’ ae of ‘the. ‘Adoiecited 7 


Republie Steel secretarial order 74. 


was prompted by Association of 
Bituminous Contractors, ANCE Ve 
Morton.> a declaratory judgment 


action.1¢ The declaration of that, 


Court was: a | 
‘That a coal mine construction com- 

pany is not an “operator” as defined ing 

Sec. 3(d) of the’: ‘Federal: Coal Mine- 





12 372 F. ‘Supp. 16, 25.- 

‘The Court reasoned : eS 

“The Act’ was not intended’: by ‘Congress 
to-be applied to coal mine construction com-. 
panies who do not actually engage in coal. 
extraction operations, The reference in the 
statutory definition of a coal mine, Sec. 3(h). 


of the Act, to equipment, structures, and = 


property ‘to be used in’ a. coal mine was: 
meant by Congress to refer solely to the 
extracting of coal. There is nothing in ‘the 
legislative history of the Act which. sug- 
gests Congress meant. that. the. statutory 
definition . should be applied 80 expansively. 
as. to include those companies which con-- 
struct coal mines but. do not extract. coal. 
from them. ? Id. . 
13 See, 3. (d) of. the Act states: 

ss ‘operator’. means. any - owner, lessee, or 
other person who ‘operates, controls,. or 
supervises a coal mine; * *-* 2? 30. U.S.C. 


4 See n. 8, supra. . 

35 Civil» Action | No. 1058-74 (D.C.D.C, 
May 28, 1975), appeal ‘pending, ‘DC. Nos. 
75—1931 and 75-1932. oe : 
. 164 declaratory judgment order had the. 


| effect of a final district court order. 28 Uv, S. C. : 


§ 220 rs 
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Health and Safety Act of 1969, 30 U.S.C. 
§ 802(d) ‘where it is engaged: in coal 
mine construction work on behalf of the 
owner,. lessee, 


_ mine. lige 


J udge, Gesell ipeked to the legisla- 
tive history. and found no reference | 
to. mine construction companies 
therein. He very clearly imposed. a — 
limitation on the Secretary’s rule-. 
when | che 


making 


—— aeS 
stated : 7 


The ee ne can and oubredty: place 


fines and other severe sanctions. upon 
operators | who do.business with these 
contractors if the contractor fails to ob- 
serve ‘certain specified health and safety 
practices ‘such as are delineated. in - ‘the 
regulations. But this is not what-he has 


done. The Secretary has gone beyond this 


and. attempted directly to. legislate . by 
bringing contractors under his dir ect re- 
sponsibility. 

His administrative. determination. that 
coal mine contractors are subject. to .the 
health and safety provisions of the Act 
is legislation outside his authority. Only. 
Congress can accomplish this result. | 


( P. 6 of J udge Gesell’s “Bench De- 


_eision.”). | 


‘With this Order i as proper 7 justifiée. 
tion, the Judge invited the Board to. 


sca, ( wate. J did’ in Hepublec 





The declaration continues : 


“Nothing” in the foregoing declaration shiall: 


_ affect or prejudice the: right of the Secretary 
of the Interior to contend in a subsequent 
_ proceeding that, if'a coal. mine construction 
company fails to observe the interim man- 
datory health and. ‘safety standards of the 
Federal Coal Mine Health and ‘Safety Act 


_ of 1969 and the regulations of the Secretary 
- of the Interior promulgated thereunder, the — 


Secretary may institute proceedings to seek 


compliance therewith ‘and assess appropriate 


penalties against the owner, lessee or other 


‘person “who operates, controls or. Supervises: 


. said coal mine,’?: 
18.30: U.S.C. § 811 (2) (1970). 


OF: THE ‘DEPARTMENT OF. THE INTERIOR 


or. other person who 
operates, controls or supervises. a coal 


the Western District of Virginia in 
another declaratory judgment ac~ 


[83 ID. 


" Steel) that a seal mine speeioee can. 
be. held vicariously liable for the 
acts of its independent contractors. 

~ Finally, the. District: Court for. 


tion addressed. the issue of whether | 
MESA ean enforce the Act and 
regulations. promulgated. there- 


‘under against coal mining com- 


panies for violations caused by mine 
construction’ contractors. Bitumi- 
nous C oal O perators’ Association, 
Ine. v. Hathaway, 406 F. Supp. 871 
(W.D. Va. 1975) ,?° held that an in- 
dependent mine construction con- 
tractor is the statutory agent of the 
operator. Judge Turk’s decision 
recounts the events leading up to 


| the plaintifis’ complaints: 


-*.* * The controversy developed . in 
June. 1975 when ‘MBSA announced. a 
change in its enforcement policy as a re- 
sult of the decision of the United States 
District Court for the District of Colum- 
bia’ in Association of Bituminous Con-. 


tractors, Ine. Vv. WM orton, Civil Action No: 


1058-74 (May 23, 1975). In that case 
Judge Gesell issued 4 judginent declar- 
ing that “a coal mine’ construction com- 
pany is not an ‘operator’ as defined by — 
Sec.. 38(d). of. the Federal :Coal Mine 
Health and Safety Act of 1969, 30 U.S. C. 
§ 802(d), where it is engaged i in.coal mine 
construction work on behalf of the 
owner, lessee or other person who oper- 
ates, controls or supervises a coal mine.” 
Prior to this decision’ MESA had con- 


strued the term “operator” to include in- 


dependent contractors engaged in mine 


‘construction: work and thus had. enforced 


the Act against them directly; however, 
in response to this decision the Secretary M 
of the Interior. directed MESA to issue 
“40. This decision Is - ‘presently. On. ‘appeal: in - 
the Fourth Circuit (4th Cir. NOs) 18- 1190 : 


and 76-1191). 
20 406 F. Supp. 871, 875. 
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7 citations to the operators of a cont mine | 


‘in cases of violations created ‘by contrac- 


tors performing work for such operators. 


(406 F. ‘Supp. 371, 3872-878.) 


We note that: the Court aotnried 


the efforts of the Board (although 
rejecting its theory) in its attempt 
to forge. a solution to the problem : 


eee, As° a matter of equity it: seems 


obvious that. liability should be assessed 


| directly against | the. party. -who has re-. 


| sponsibility. for and control over a viola- 
tion. By requiring mining ‘companies to 
assume © responsibility © for violations 


caused by: independent. contractors, there. 


is an increased potential for, contract. and 


Jabor disputes. Undoubtedly, indemnifica- 


| tion provisions in contracts between the 


mining® ‘companies and ‘contractors will. 


become: more common: and increased liti- 
_ gation. may: result. As’ a. matter of: sound 
policy, . the‘ court has no difficulty in 


agreeing with the: practice endorsed. by . 
the. Board of Mine Operations Appeals ! 
in Affinity Mining 0o., supra of citing the. 


party actually. ss alee for’ a -viola- 
tion. wee. 


(406 F. Supp. 371, 185.) 


Agreeing’ with Baan, supra, 
that ‘construction contractors: ‘are 
not “operators” ’ under ‘the Act, 
Judge ‘Turk took one step fie 
ther cby. ruling that, as statutory 
“agents” of operators, their, activ- 


‘ities are subject to regulation under © 
Bg ee wae, der. affects only. those disputes in- 


| Titles Ir and III of the Act. This 


| coneliision | As.in- conformity with 
Mu orton, supra, and renders mining 


companies vicariously liable for 
health and safety violations attrib- 
utable to contr actors.” 21 

The Board is in aren with 
MESA’ 1 final Pomaons statement 





ara 


Ale 


advocating Republic Steel as ‘dis-. 
positive of the issue at hand. Al- 
though detailing. a state of facts 
based upon a sec. 104(b) with- 


‘drawal order, Republic Steel incor- 


porated Secretarial Order No. 2977 
which is all- pmabracing | im 2 its oy | 


of applicability: 


- See..1 Purpose. fa) The purpose of this 
order is to direct Mining Enforcement 
and ‘Safety Administration to ** * issué- 
‘appropriate | citations for violations of 
the Federal Coal: Mine Health and Safety 
Act of 1969 and/or for hazardous condi= - 
tions or. practices * Boke to the operator of. 
the coal mine on whose behalf. the con- 
tractor is performing. Worl. Utalics 
added.} - | 


While this language on its fied ap- 
pears to be all- -inclusive, insufficient 


consideration seemingly has. been — 


given to the urgency of a sec. 104 
(a) order citing an imminent dan- 


ger. The citing of an operator who 


may be far removed from the dan- 


ger site may result in procedural-. — 
and. administrative delay- never. 


contemplated by the authors of the 
Act and permit.a sufficient time lag 
for the feared aaa to: Pecos a. 
reality. ° cs. Se ease 

eee eee we. ae Cowie 
contention that the Secretarial Or- 


volving citations issued after May 
24, 1975, and’ therefore should not 


as considered by the Board. Any 
_ controversy presehtly pending | in 


the Office of Hearings and Appeals 


is decided based on the most. current ‘ 


law, not the law in existence at the 


moment of ‘Assuance. of a citation. — : 
In additions, we reject UMW.A’s | 


AIG 


| ‘suggestion that we defer a cecision 
in “the instant case pending resolu- 


= tion of M orton, supra, in the Dis- 


trict of Columbia Circuit Court. of 
Appeals. The Secretary, instead of 
seeking a stay of Judge Gesell’s or- 

der in Morton, issued Secretarial 

‘Order No. 2977. The procedure out- 
lined in that Order was in turn 
affirmed by Judge Turk in Hatha- 
way. That decision has been. ap- 
_pealed to the Fourth Circuit Court 


of. Appeals. At this point we do not - 


know which Cireuit Court will rule 
- first or what the effect of either de- 
cision might be. Today’s decision 


~ breathes continued life into the Sec- 


retarial Order and provides, at least 


; for the time being, an articulation 
of current law on a troublesome 


subject. Accordingly, we reverse. 


ORDER 
"WHEREFORE, saint to the 


_ oe ‘scahatiey delegated to the Board 
‘by the Secretary of the Interior (43 


CFR 4.1(4)), IT. IS HEREBY 
ORDERED that the Judge’s deci- 


gion and. Order“in the above- 


captioned case ARE REVERSED, 
- the Application for Review IS 


GRANTED, and the Order of 


# Withdrawal Ig VACATED. 


| Jas amess R, Hypeeene: | 
_ Director, Office of Hearings 
and Appeals. Ex Officio 
i ember a the Board. 


7 i CONCUR: 


“Howarp J. Scrmnmnpeng, JR, 
= Administrative faage: . 
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CHIEF ADMINISTRATIVE 
_ JUDGE DOANE, CONCUR- 
RING IN RESULT: 


Although I agree that Judge Lit. " 
tlefield’s decision . dismissing. the 
Application for Review and up- . 
holding the ‘validity of the with: 


drawal erder should be reversed, I . 
would: do so on ge different 


grounds. | 7 7 - 
‘In the majority opinion, under 


the caption “Contentions on. Ap- . 


peal,’ Cowin’s major contention is — 


stated to be that Cowin is exempt — . 


from the Act. But the majority fails 
to mention that Cowin’s claim of 
exemption is based in part on sec. 4 
of the Act, 30 U.S.C. § 803 (1970), 
and is not confined to the argument 


that Congress did not intend the — | 


Act to cover the health - and 


safety of employees of construction - 


contractors. - , 
Sec. 4 of the Act, 30 U. s. C. § 803 
(1970), provides as follows: 


Mines subject to coverage. 


Bach coal mine, the products of which 
enter commerce,:.or the operations or 
products of which affect commerce,. and 
each operator of such mine, and - ‘every 
miner in such mine shall be pubiect: to 
the provisions of this Act. | 


It ‘seems teasonable to me that aa 


Congr ess, by the foregoing. lan-- 
guage, clearly indicated that it did 
not intend that every. coal mine, 


_ operator thereof, or miner therein, —_ 


be subject to the Act. On the con- 


trary, to state the language of that _- 
section conversely, unless the prod- ax 


ucts of 2 coal mine enéer commerce, 
or unless the operations of such 
mine or the products of such mine © 


‘apes commerce, Sie mine, each 


operator, thereof, and every miner > 
ther ein, shall be exempt from the 
= provisions. ofthis Act. 

| It 1s admitted here. that Cowin : 
was engaged as an independent con- 
struction contractor by U.S. Pipe 
and Foundry. Company to construct 
three shafts at the latter’s coal 
~ mine, but that. the construction was 


not completed and was being per- 


- formed on raw, virgin ground. In 


other words, no eoal had been or 


was, being produced at the time the 


[ withdrawal . order ‘was issued, the 
result being ‘that there. were no 


products of the mine which. were — 


enter ing or were affecting inter- 
state commerce. The only reason 


7 that the area, under. construction 
can even be described as a “coal 


mine” is. ‘because of the technical 


28 definition of. that. term in sec. 3(h) 
of the Act, 30 U. S. C. 8 802 (h) 


— (197 0). 
The basic i issue, fhen, comes : down 
to the quéstion of whether the op- 


eration (construction of the initial — 
shafts) at the subject mine was af- 
 fecting. interstate commerce at the 
time the subject withdrawal order 
was issued. | 
The term &p ffecting commerce” 
has been treated by. the courts as a 
term of art-and has been generally - 
interpreted, when dealing with the 
federal right to regulate intrastate | 
activities, te require such modifiers - 
as “substantial,” “far from trivial,” 
and “close and substantial.” VZRB 
“Te Jones é agin Steel pee 


“Been: 1, supra Fait 355. i 


eae COWIN AND COMPANY, INC. 
_ September 29, 1976 


301 U.S. 1 (1987 _ Wickae: v. Fil- a 
burn, 817 U.S. 111 (1942); FTO v. 
Bunte Bros., 312 U.S, 349 (1941); 
US. y. Perez, 402 U.S. 146, 150-153, 
(1971) 5 Local Union No. 12, Pro-. 
gressive Mine Workers of Acirion. oe 2 


District 1 v. NLRB, 189 F.2d 1-(7th 


-Cir.),. cert. denied, B42 US. 888: 
(1951). —_ 
~ 'Tryo court cases. have dealt spe- a 
cifically with the phrase “affect 
_ commer ce,” as contained j in section 
4 of the Federal Coal Mine Health | - 
and Safety Act of 1969. In Sink vy. 
_Kleppe, 538 F. 2d 325, n. 2, No. 
"15-9978 (4th Cir. , July 6, 1976), the so 
Court of Appeals. indicated that 
even though some of the products | 
(coal) of a two-man mine operated 
by Sink did “enter commerce,” the = 
position (taken by the Administra- 
tive Law Judge) that. Sink’s prod- 


ucts did “affect” commerce within 


the meaning of the Act was not sus- 
-tainable.. In Morton v. Bloom, 373 
F. Supp. 797 (W.D. Pa. 1973), the 
court held that the defendant’s  .. 


mine was not subject to the Act be- 


cause it did. not “exert a substan- 
tial economic effect on. interstate hi 


commerce. 2 | 
I have ‘great: difficulty ne 


é standing how the construction of | 
mine shafts on raw ground, where 
no coal is produced, can substan- 
tially affect interstate commerce. 
Consequently, I would hold, based 
on the established facts of this case _ 


and on the precedents, that. the. op- — | 
erations. of the subject mine. here 


did not affect interstate commerce ca 
and that, therefore, by virtue of the 
provisions of section 4, neither 
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Cowin nor U.S. Pipe and Foundry 
‘Company, regardless of which may 
be deemed to be the operator, can be 
held to have been responsible for 
any condition or practice occurring 


at such mine when the subj ect with- | 
oo drawal order was. issued. | | 


I further believe that Gick result 


would not deprive Cowin’s em- 


_ ployees of federal health and safety 


protection. It is apparent to me 


that they would be covered by secs. 
3, 4, 5 and 8 of the Occupational 
Safety and Health Act of 1970, 29 


U.S.C. §§ 652, 658, 654, 657, ef al. 
(1970). I recognize of. course that 


my reasoning would yield an inefii- 


cient federal enforcement effort and — 


could subject construction contrac- 


tors to different regulations over the 


same activity depending on whether 
‘the mine in question is subject to 


the Act. However, the ‘disruptive - 
effect. of such inefficiency could be 


avoided by joint promulgation of 


the same standards by the Secre- 


tary of the Interior and the Secre- 


tary of Labor, and in any event, in- — 


efficiency is no. basis for distorting 
the language of the Act. a 
On the basis of the foregoing, I 
would not reach the secondary ques- 
tion of whether Cowin was prop- 


erly named ‘in the subject with- 


_ drawal order i in light of the provi- 
- sions of Secretarial Order No. 2977 
which was issued on Aug. 21, 1975, 


with an effective date. of May DA, 


- 1975. The majority, however, has 
seen fit to do otherwise and has in 
effect. concluded that, under the 
Secretarial Order, U.S.-Pipe and 

Foundry rather than Cowin should 

have been named. In so concluding, 


DEPARTMENT | 
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ae majority. ve overlooked the 7 
fact that the subj ect withdrawal 


order was issued on. Nov. 3, 1978, "3 


approximately 19 months prior to 
the effective date of the Secretarial 
Order, at a time when the; governing 


| authority was A fiinity | Mining Com- 
pany, 2 IBMA 57, 80 I. D. 229, 1971- 


1973 OSHD par. 15,546 (1973). I 


have my doubts as to whether the 


Secretary intended to allow. any 


retrospective . effect to his ‘order 


beyond the. date specified therein, 
and further, I am not at all sure 
that further retrospective effect can 
be given in the circumstances of this 
case. See SEC v. Chenery Corp., 332. 
U.S. 194, 203 (1947); NLRB v. 
Majestic Weaving Co. BBB F.2d 854, 


860 (2d Cir. 1966) ; and Retail, 
W holesale &. Departinent Store 


Union, AFI- CIO. v. WLRB, 466. 
F.2d 380, 389-390 (D.C. Cir, 1972). 


However, since I think that the 
Board need not reach this second- 


ary issue raised by Cowin and stem- 


ming from the Secretarial Order, 


and because I can agree with the 


result reached by the maj jority solely 


on the basis of the application of 
sec. 4 of the. Act, IT will await an 
appr opriate fatiins: case to express 


my final conclusions with regard to 


the retroactivity question.’ 


v4 David Doant, : 
Chie ca Administrative he 


: 2In Rushton ag. Company, 5 IBMA | 


8671, 1975— 1976 OSHD. par. 20,254 (1975), 


the Board sub. silentio applied. the Secretarial 


Order in-a civil penalty proceeding to cita- — 
_ tions issued prior to May 24, 1975. At oral — 
argument, 


--Cowin.' asked  that:. Rushton be 
overruled, and I, for one, would be willing 


at least to consider doing so at some future 


time in the appropriate. case. 
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: Appeal by the United Mine Workers of 
_ America from a decision by Adminis- — 
* trative Law J udge Franklin P. Michels 


(Docket Nos.. M 75-48, M 75-50 and 


 -M 75-49, consolidated below), dated 


July 17, 1975, granting petitions for 


modification filed by Island Creek Coal 


. Company and Virginia Pocahontas 


Company pursuant to sec. 301(c) of 


the Federal Coal ‘Mine Health and 
Safety Act of 1969. a 


Vacated and remanded. 


~ Act. of 10g: emer 
‘Decisions 


| Where no party lias moved ered 


decision under 48 CFR 4.590, it is error 

| 3 | fice. of Hearings and Appeals began 
on. Sept. 20,1974, when sland 
Creek Coal Gompany filed two peti-_ 


for an Administrative Law Judge-to use 


that regulation asa basis for proceeding 
to. a decision in the absence of a hearing. : 


2. Federal Coal Mine Health and Safety 


Act of 1969: Hearings: Waiver Ye 


a Where a. party to a proceeding has: re-. 


quested a hearing and there has been no 
unequivocal vaiver thereof in writing, a 


hearing i is required to be conducted by 
- the provisions of 43 CFR 4.588, and. fail- 
| ure to do: SO Sout CUES reversible error. 


APPEARANCES: Steven B. r, seluens 


_ Esq., for. appellant, the United Mine 


: _ Workers of America, 


“Decided September 30, 1978 _ 


plication 
standards pursuant.to sec. 801 (c) of 
the Federal Coal Mine Health and 
Safety Act of 1969 (Act).1 The 


OPINION BY CHIEP ADMIN- eo 


ISTRATIVE JUDGE DOANE "3 
INTERIOR BOARD OF MINE 


OPERA Tt ON 8. APPE ALS 


- Factual and Procedural 
iB ackgrownd ” 


This | is an appeal. by the ‘Uilited: 
Mine’ Workers . of. America 


(UMWA) from'a decision by Ad- . 
ministrative Law Judge: Franklin 
2. Michels (Judge), dated July 17, 


1975. ‘The decision granted . four 
petitions for modification of the ap- — 
of. mandatory: .safety 


UMWA. is appealing with respect 
to three of those: petitions. which 


 -avere assigned Docket: Nos. M 75-48, . 
1, Federal Coal Mine Health anid Store 
cme, 


M 75-49 and M 75-50 in the pro- 


ceeding below. The UMWA is the 
‘representative of the miners at the 
three mines involved. 


~The proceedings betes the. Of- — 


tions for modification of 30 CFR 
75.521 as-applied to its Virginia 
Pocahontas Nos. 3 and 4.Mines. The 


petitions were assigned Docket Nos. 


M 75-48 and M 75-50. On that same 
date, Virginia | Pocahontas. Com- 
pany filed a petition for modifica- 
tion of the application of the same 


sec. of the regulations to its Vir- 
ginia Pocahontas No. 2 » Mine. ‘That so 


130 U.S.C. § 861(c) cast). 
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a estinon.s was s assigned Docket No. M 7 
75-49, All three petitions proposed — 


-_ essentially the same alternative sys- 


tem for compliance with the objec-. 


tives of 30 CFR 75.521. 


Timely answers to all three peti- | 
~ tions were filed by the Mining En- 
forcement and Safety Administra. 


tion (MESA) and the UMWA on 


Oct. 9 and 15,1974, respectively. 

-MESA’s answer stated that it could — 

-. neither admit: nor deny. the allega- _ 
tions made but that it demanded 


strict proof thereof. Its answer fur- 
_ ther gave notice that MESA would 
cause a complete. investigation of 


the proposed modification to be 
made and that a copy of the report 
of the investigation would be filed — 


with the Office of Hearings and Ap- 


peals in the form of an amended » 


‘The - UMW4A’s . answer 


ans yw er. 


stated summarily that the proposed 
_ modification would not, at all times, 


guarantee no less than the same 


_ measure of protection’ afforded to 
the miners by the application of the 
_ mandatory safety standard, and 
further requested. a a on \ the | 


matter. 

Asis required by the ket and the 
regulations, the Secretary caused 
publication of notice of. the three 
petitions in the Federal Register. 
39 FR 38688-91, Nov. 1, 1974. Each 
publication conformed to the re- 


quirements of the regulations, that 
is, each gave a general recounting _ 
of the background facts and in- | 


dicated that any interested. party 


could request a hearing or furnish. 


comments within 30 aaye after 
| publication. 7 
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On Mar. 26, 1975, MESA filed an 


amended answer ewithi respect: to 
each of the three dockets herein in- ° 
volved, praying that the petition 2 
for modification. not be. granted. a... 


light of an attached report i oe 
the investigation — anticipated i 


be made in the proposed modifica- 
tions in order that they attain the 
status of. being as safe as or.safer — 


than. what. the mandatory : safety ue 


standard. required. - 

On Apr. 14, 1975, Island Gres 
Coal Company and. ‘Virginia Poca- iz 
hontas Company. filed amended pe- 


titions for modification which in- — 

-corporated the changes suggested by on 
the MESA investigation. Petition- 
ers served both other parties. with a 


copies of these amended petitions. 
In response thereto, on May 13, 


1975, MESA filed an answer to ~ 


each of the amended petitions in 
which it stated that. the petition . 


- should be granted. A second series 
of publications giving notice, of the 


amended petitions was made in the — 
Federal Register, 40 FR 20, 968-69, 
May 14, 1975. Each of these 
publications. recited the obligatory ; 
background facts to its case and — 
gave the usual 30- day deadline for 
requesting 2 hearing or furnishing 
comments. The UMWA. did not in 
any way respond to the amended 
petitions nor to the second series ee 7 


publications. 


Judge Michels aed his riers on - 
on: J uly 17, 1975. Citing his author- 
ity to grant. “summary decisions” 


under 48 CFR anaes Judge 


original answer. ‘The a ee 
port suggested that three changes 
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Michels granted the ee Judge 
Michels never held an evidentiary. 
hearing because he felt that no hear- 
‘ing had been requested and that. 
-. there was no dispute, over. eviden- © 
tiary facts such as would ra a 

_ hearing (Dec. 4). | 
On Aug. 7, 1975, the. UM WA. 
filed. a notice of appeal of the 
UMWA 
_ timely. filed a brief. in support of 
its appeal on Aug. 27, 1975, In the ° 


J udge? S The: 


‘decision. 


ac brief, the UMWA claimed that it 


was denied the hearing it requested | 

| Virginia 

Pocahontas Company, Island Creek: : 
- Coal Company, nor MESA. has 
filed any documents with respect t to 


cin its answer; Neither 


3. this = Spee it 
| Essues on | Appeal 


in relying on 43-CFR 4:590(b) as 
authority for deciding the case or 


O83 in failing to hold a hearing in the 
absence of compliance with 54. CFR 


4.588. 


err by not complying with the fore- 
- going regulations, whether such 


er ror constitutes reversible error re-. 


quiring vacation of the summary 


‘decision. and remand of the. pro- : 


oo ae 2o25, 
| | Diseussion. 


io AY ‘The. Judge, as noted, relied 


upon the ‘summary decision” regu- 
lation, 43 CFR 4.590, as the nee 


for his. authority for resolving the | 


ae Assuming that the J si did 


; case before din: in the absence of a | 

hearing. By its own terms this reg- 
‘ulation requires that’ a proponent vo 
move the Judge “to render sum- : 


mary decision.” There was no mo- 


tion of that nature here, and, even _ 
“if there had been, such a motion 
would imply an opportunity for an 


adverse party to have a hearing on | 
the motion. or at. least to file nas 


. davits, depositions or other like 
papers» 
grounds for the right to the relief 
“requested. This procedure was not . 
followed here.. See cage Station 


controverting - movant’s 


Coal Corpor ation, 2 > IBMA 291 
(1973), wherein we made clear that 
a motion by one of the parties is a 


prer equisite to proceeding under the | | 


“summary decisions” regulation. 


.. Thus, the Judge erred in basing his 
a “Whether the J udge erred ae 


disposition of this proceeding o on a 

decision under 43.CFR 4.590. | 
The other procedural regulation — 

pertinent to: this proceeding is 43° 


CFR. 4.588 (b) which provides. as 
, follows: | : 


(by ‘Par ties ‘entitled to. an’  ogiaentiaxy ts 
hearing may waive such right in writing, — 
but unless all entitled parties file timely | 
waivers, a. hearing will be conducted. 
Such. cwaiveérs must be unequivocal and 
request. the Administrative Law Judge 
to decide: the matter- at issue on. the 
pleadings and written record of the case. | 
including any stipulation, the. parties 
might enter. . 


Here, the UMWA was” a aa 


| entitled to an evidentiary hearing. 


It filed answers to the original peti- 
tions in which it requested ‘a hear- 


ing i in the proceeding and filed no— 
- waiver of hearing. The record. indi- ce 
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gates no dismissal of the ssrosbed: 


ing, but on the contrary, clearly 
shows. that the original petitions 
and publications were merely 
changed to conform to the three 
changes in the proposed modifica- 
‘tions suggested by MESA. The 


original - proceeding, as such, re- 


mained intact. The fact is that not | 


only did the UMW not file a writ- 
- ten waiver of hearing but neither 
_ did either of the other. two parties. 
Consequently, since no party filed 
any kind of a waiver of hearing, the 


unambiguous language of this. 


| regulation compels our conclusion 
that error was committed by not 
conforming to the strict and 
manenery, requirements thereof. . 


To determine whether the fore- 
going errors dictate vacation and 
remand as claimed by UMWA, we 


should examine the procedural 
history of the case to the ‘point 
_ when'the J udge made his decision. 
In that posture we note that the 
UMW€A ‘does not have a particu- 
~ darly attractive factual situation 
from. which. to argue. 

| The UMWA was duly notified of 
every filing’ made in this proceed- 


ing. In particular, the UMWA has — 


not. denied that it was. notified of 
the amended petition. by the 
Federal. Register publication. 
Further, the UMWA. was put on 
notice that at least MESA appar- 


ently felt that a pleading respon-— 
sive to the amended petitions was 
_. called for in that the UMWA was. 
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UMWA that ‘ 
serious things” (see Brief of — 
| UMWA, De 3) the UMWA. failed a 


| [88 LD. | 


pes with & copy of MESA’s 


answer responding to. those 

amended petitions, The UMWA | 
was certainly apprised of the fact 
that the factual and ‘procedural , 


setting had been - substantially al- 


tered since ‘the time it filed its . 
answer to the original petitions. 


Yet despite the changed circum- . - 
stances, the full and adequate notice — 


thereof and the ‘wiew held- ‘by 
“modifications are 


to take any affirmative action to — 


protect its rights throughout the 


period after. the filing of the — 
amended petitions, and indeed, go- 
ing back further, during the period | 


when MESA and the operator were 


working to arrive at a suitable 


| resolution. Actually, the degree of ~ 
‘the UMW4A’s inaction in this case _ 


indicates: either that: counsel was 


oblivious to the. need, in the exercise 
of professional propriety;. directly 


to notify the other parties and the | 


Judge of his intention to. preserve 


the hearing rights of the UMWA 


or, quite simply. that he neglected | 


this case until after the J ndge made 


his decision. 
With «the | —— ‘of. ie _ 


UMWA’s position thus exposed, it 
would be easy enough to fashion a 
legal argument based upon reason 


and precedent to support ‘a decision 


of affirmance of the Judge’s deci- 


sion. The Judge,’after all, thought — 


that the UMWA had no objection 
to ‘his proceeding to decision, and 


from all appearances he was correct 


in that thinking and would have 


aigh ISLAND. (CREEK COAL‘ COMPANY: AND: ‘VIRGINIA 


423 


ee: ; — POCAHONTAS Ons a oid octets 
fe ae ee a no te | - September: 80, 1976 


- been i in all tise jur ada where 
ordinary procedural rules relating 
to amended and supplemental plead- 


ings apply. (Dee. 4)? 


_ However, there are two. principal 
reasons why we must. agree with 
the UMWA that it is ‘entitled to a 
vacation. and remand. 


First, inadequate as the proce- 


— dur ral regulations may be, we, and 
the Administrative Law J udge 
: alike, are bound to follow them.? As 


- pointed out. above, the Judge here 
erred by not doing so with respect 


. to both. 43 OFR, 4.590 and. 43 CFR 
4.588 (b). There 3 is no. way we can 


find this error to be harmless or to. 


have no. prejudicial effect on the 


| rights of UMWA. The right to.an 


evidentiary | hearing | is a funda- 


_ mental element of administrative 


due process. That right was denied 


UMWA under the technical provi- 


sions of these two — 


.. 2 The. _Judee may well. have thought that 
the operator's. amended petitions. required 


new responsive pleadings, and in the absence 


thereof, he could treat the UMWA as “out” 
of the case-or never “in” in the first place. 
Tf that were his reasoning, it.is clear that 
the deficiency. of tthe regulations in. providing 
guidance in amendment or. . supplemental 
- pleading practice may well have affected 
. him. By..the-same token, the regulations. af- 
forded the UMWA no better guidance on how 
‘to proceed; ‘and. that fact has been a miti- 
- ‘gating’ factor in: how we viewed. what other- 
Wise appears to be a case of careless practice. 
‘It is becoming clear to the Board that cases 
like the instant one will continue to occur 


as. long - as. the procedural Tegulations | are 
allowed to fall short: of providing clear. 
‘and cogent guidance to pues and tribunals. 


alike. 

3 United. States Y. “Nieon,- 418 U.S. 683 
(1974) ; Service v. Dulles, 354 U.S. 363 
(1957); Accardi. v. Shaughnessy, 347 U.S. 
260 (1954). -. | 


Secondly, we are inet. ee con- 
cerned with UMWA/’s procedural 
rights, but, more importantly, with 


the safety of the miners at'the coal. 
_ mines which are the subjects of the 
petitions in this proceeding. We 


must assume that the UMWA. has 
a genuine dispute with. petitioners 
and MESA on the question of 
whether, if granted, the. proposed 


‘modifications will be as safe.for the 


miners as or safer than the unmodi- 


fied application of the mandatory . 7 
safety standards contained in 30 | 
CFR 75.521. In this same. line ‘of © 


thought, we must further assume 


that UMWA arguably has, and will — | 


produce, substantial and persuasive 
evidence in opposition to. the evi- 


dence produced by the other parties 


in esa of the petitions. 


ORDER 


- WHEREFORE, Sen to the | 
authority delegated to the Board by 
the Secretary of the Interior (43, 


CFR 41(4)), IT IS HEREBY 


ORDERED thatthe decision in the 


‘above-captioned case IS VACAT- 
ED and the case IS. REMAND- 
ED to the Judge for further pro- 
ceedings to allow the UMW: the 


UB pORanity. for a hearing to op- 
pose the ‘ ‘a m en ng. e a” petitions 


: herein. 7 


| Davm Doles | eee 
| Chie fe Administrative i . 


Ei CONCUR: 


: Davin. Torserr, | : 
Alternate Administrative J wge. 


i ING: 
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“The: only question predented i 


 UMWA in this appeal is whether 


the. ‘a udge erred in concluding that 


tee UMWA. had no objections to the 


amended petition for modification. 
I think not and would affirm. 
UMWA. agrees that a modifica- 
_ tion petition can be summarily 
granted where all parties agree and 
there are no objections and that no 


stipulation is necessary in such 
eases and that the ALJ can issue a 
decision based. solely upon. the 


pleadings (UMWA Brief, p. 8). 


. mination is the effect publication in 
the Federal. Register of the amend- 


| - ments to the original petition for 
- modification had upon the rights of 


UMWA. In my opinion, this pub- 
lication gave notice to UMWA and 
the world that objections and/or 


- comments were invited based upon 


the new revised petition, and the 


failure of a person to respond must 


be deemed a waiver of any rights 


‘it has or had in. the past.. The 


agency must be free to decide on 
_ that basis or there will never be an 
end to litigation. | 

- In Gateway Coat Done 2 
IBMA 107, 80 I.D. 382, 1971-1973 
OSHD par. 15,785. (1973), this 
Board denied participation to 


UMWA. where is filed objections — 
following a republication of. an. 


amended modification on the 
- grounds that it had actuat notice of 


all prior proceedings, its only re-_ 
sponse was an answer filed subse- 


: quent to the original petition .and 
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‘that its nonparticipation lied hea os 


of its own choosing. The Board 
stated, “The time has come to con- 
clude this litigation.” : 
I believe UMWA has had meas 
than sufficient notice and that its — 


failure to take any action to pro-— 


tect its position was of its own do- 
ing and it cannot now be heard to 


request that a hearing be held on | | 
its objection to a petition which has - 


been revised and amended. UM WA 
should have known the | amended 


petition was ripe for’ decision im-_ 
mediately upon expiration of the 
time specified in the Federal Reg- 


aster for the receipt of objections 


~ and/or comments. 
_The crucial factor in this deter-. - 


In Harmar Coal Company, 3 


-IBMA 82, 81 LD. 103, 1973-1974 


OSHD par. . 17,370. (1974), the 


Board recognized. the mandatory 


nature of a Federal oo publi- : ” 


cation when it stated : 


The United Mine Workers: of America, 7 


as representative.of the miners at Har- — 


mar Mine, was served with a copy of 
Harmar’s petition, MESA’s answer and © 
the Notice of Hearing, but did not file 

an answer or ‘otherwise comment upon | 
the petition on or before December 13, 
1973; as required by the oficial notice of 
the petition published at 38 FR. $1318, 
Nov. 18, 1973... 


I perceive no difference eres the 


publication of an original petition — 
(as in H armar) and publication of 


an amended. petition insofar as the. 


requirement for timely response is. 


concerned. The sole reason for pub- 
lication is to elicit comments and 


objections and absent such a Judge _ 
has every right to assume there are 
no objections. a | 

In my opinion ae in the 


Federal Register supersedes any re- 


ards: 
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quirement, if there be such, for the 
issuance of a show cause arden par-- 


ticularly where the record shows 


- that the complaining party had ac- 


_ tual notice of all pleadings and posi- 


| . tions of the parties: The examples 
_ cited by UMWA in.Exhibits A & B- 


to its brief are inapposite since I am 


: -unable:to find a republication of the 


amended petition in either case, a 


fact which I consider to be decisive 
7 In. this case. 7 


I respectfully dissent. 
Towap J. ScHELLENBERG, Jr, : 


_ Administrative Judge. 


2 EASTERN ASSOCIATED COAL 
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a 7 IBMA ma 


| “Decided September 30, 1976. | 


Petition for Revdiisideration by East- 

erm Associated Coal Corporation of © 
parts of the Board’s decision of 
- Sept. 30, 1975, on cross-appeals from. 

a civil penalty decision by Adminis. 


; trative Law Judge Charles C. Moore 


under see, 109 of the Federal Coal Mine 


Health and. Safety Act. of 1969, 


“Decision below reversed in part, 


— and affirmed in part. 


a Federal Coal Mine Health and Safety 


Act of 1969: Mandatory Safety Stand- 


: Electric Face Equipment 


Failure to maintain the reset mecha- . 


: nism on electric face equipment in’ or 


_ Corporation; 


Permissibility:' Switches on — 


ersitve condition is not a violation of sae 
operator’s obligation under 30. CFR 
75.505 to maintain electric face equip- 
ment in permissible condition. 


2, Federal Coal Mine Health and Safety | 
Act of 1969: Respiratory Dust a 
gram: Generally 7, & 


A notice of violation of 30 CFR [0: 100 


(a) must be vacated. where an operator — 
overcomes MESA’s’ prima - facie case by 
establishing as an affirmative defense by 


a preponderance of the evidence that it 


was- cited for concentrations of dust. 


which are not wholly “respirable” within 
. the meaning of the Act and regulations. | 
— 80 U.S.C. § 878(k) am a 30 Soe 


70.2(i). 


Board decision; raster Associated | 


Coal Corporation, 5 IBMA 185, 82 LD. 


506, 1975-1976 OSHD par. 20,041 


22 (1975), set aside in part on _Tecon=— 
: pees : 


APPEARANCES: James R. Ronee fae. 
petitioner, Eastern Associated Coal 


lino, Esq., and Robert A. Cohen, Esq. 


for. yespondent, Mining Enforcement — 


and Safety Administration; Guy Farm- 


er, Esq., and William A. Gershuny,. 7 r 


Esq., for amicus curiae, Bituminous: 


Coal Operators Assn. 


a OPINION BY CHIEF ADMIN- aan 
MINISTRA ee J Yi D GE 


DOAN EO 


INTERIOR BOARD OF MINE. 72 


OPERA LL ONS APPEALS — 


On Dec. 16, 1974, Administrative 


Law Judge Moore issued a decision - 
upon consolidated civil penalty | 


Robert W. Long, Esq. 
Associate Solicitor, Thomas A. Masco- 
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dockets der: sec. 109 of the “Hed- as : 2, 


eral Coal Mine Health and Safety 
Act of 1969. 30 U.S.C. §819 (1970). 


Cross appeals by Eastern Associ-_ | 


ated Coal Corporation (Eastern) 
and the Mining Enforcement and 
‘Safety Administration (MESA) 
followed and were docketed as Ap- 


peal Nos. IBMA 75-23 and IBMA 


7 5-25, respectively. 43 CFR 4.600. 
We reviewed the rulings chal- 
_lenged by Eastern and MESA ina 


lengthy. decision . reported at. 5 


IBMA 185, 82 ID. 506, 1975-1976 


OSHD par. 20,041 (1975). ‘These 
cross appeals’ are now before us pur- 
 suant to a petition by Eastern for 


reconsideration in part which we 


granted on Dec. 4, 1975. 43 CFR 
4.21 (c). Oral argument was held on 
Jan. 21, 1976, and subsequently - the 


parties: ‘filed ‘supplementary. briefs. 
On. reconsideration, we have also 
had the benefit of the views of the 


* Bituminous Coal Operators’ Assn. 


: participating. as an. amicus curiae. 


T ssues on. Reconsideration 


A, “Whether, ‘in Appeal — No. 


- IBMA 75-28, the Board erred in 
concluding: eat the failure © by 


Eastern to maintain reset mecha- 
nisms on electric face equipment in 
working order constituted a viola- 


tion of 30 CFR 75.505. 
B. Whether, in Appeal No. 


IBMA 75-25, the Board erred in. 
concluding, as a matter of law, that — 
- MESA had sustained the validity 
of 22 notices of violation of the 


respirable dust standards. | 
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75.5058 


(83 LD.. 
~ Discussion 
| Appod No. TEMA TES 


[1] In our original decision, we 
sustained an assessment of civil 
pénalty in Docket No. MORG 73- 
145-P based on Notice of*Violation — 
No. 4SBP (Mar. 8, 1972). 5IBMA — 
at 195-196. The subject notice cited 
Kastern ‘for inoperative :reset 
mechanisms on the respective stop _ 
and start switches of. the pump 
motor on a continuous miner and 
the gathering motor on a loading 
machine. MESA charged that these 
conditions were violative of Hast- — 
ern’s obligation. under 80..CFR > 
75.505 to maintain electric face 


_ equipment.in permissible condition. 


Judge Moore agreed with MESA — 


and we affirmed on the theory. that : 


30 CFR 75.520, a statutory provi- 
sion dealing with switches on elec- 
tric equipment, stated a specifica- 
tion of permissibility which fell 
within an operator’s list of mainte- 
nance obligations under 30 oe 


Throughout — hie _ prédedding, | 
His has been no dispute over * the . 


1 See. 75.520 of 30 CFR ache 80 USC. 
§ 865(0) (1970) word for word. Sec. 75.505 _ 
of 80.CFR is virtually the same as 30 U.S.C. 
§ 865 (a) (12) (ce) netoo) and provides . as 
follows : . 
“Any coal mine which, prior to (Mar. 30, 
1970,] was classed gassy under any provision — 
of law and was required to use permissible 
electrie face equipment and ito maintain 
such equipment in a permissible condition : 
shall continue to use such equipment and to. 
maintain such equipment in such condition.” 
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: Bacio ‘facts; aster. had ddmitied. | 
all along that the disputed reset 


mechanisms were inoperative. The 
issue Eastern raised with regard to 
the validity of the subject notice 
was purely legal. Eastern has 
argued that there is no applicable 
and effective permissibility specifi- 
cation under 30 CFR 75.505 laying 
down legally enforceable obliga- 


tions with respect to reset mecha- 


nisms on electric face equipment. 


Judge Moore did not deal with 


this problem, apparently reasoning 


7 operative switch'-on electric face 
equipment, a violation of 80 CFR 


75.505 .is established ‘ipso facto 


ee: (Dee. 9): In ‘so thinking, he was in 


error because that regulation neces- 


sarily requires reference to a spec- 
ific coe of pacer rd condi- 


“Our: ripe. view was. ‘that he 
- error” was harmless because .we 
thought 30. CFR 75.520 could pro- 
vide the missing link in the chain 


of legal . conclusions necessary to 


support. the assessment of. civil 
_ penalty ultimately ordered by the 
Judge. We-arrived at that conclu- 
sion by taking the general defin1- 
tion: of the term “permissibility” in 
sec. 318(i) of the Act, 30. U.S.C. 
§ 878 (i) (1970), and findings there- 
in a basis for taking any mandatory 
safety standard falling within the 

ambit of such definition and declar- 
7 ing a. a benchmark for compliance 


- prevent, 


with 30 CF R 1b. 505.2 Armed with | 
this line of reasoning, we felt able. 
to brush aside’ Eastern’ s argument 


that there was no pertinent. effec- 


tive permissibility specification 
under 30 CFR 75.506, a regulation 
codified just after 30 CFR 75.505. 
and. captioned “Electric face equip- 
ment ; requirements for permissi- 
bility. 

Further study on reconsideration 
has persuaded us that our initial re-— 
sponse to this phase of Eastern’s 


appeal is not sustainable. On second 
thought, we now. conclude that our 
that once the evidence reveals an in- 


original interpretation of sec. 318 
(1) does not reflect what the Con- 
a intended and - is inconsistent | 


2 Sec, 318 (1) provides as ‘iiows - 
(i) ‘permissible’ as applied to slectite face’. 


equipment means all - - electrically | operated 
equipment taken into or used in by the last, 


open crosscut of an entry. or a room of. any. 
coal mine. the: electrical. parts of which, 
including, but. not limited to,. ‘associated 
electrical | equipment, components, and acces- 
Sories, are designed, _constructed,. 


of the Secretary, to assure that such .equip- 
ment will not cause. a mine. explosion Or 
mine fire, and the other features of. which. 


. are designed. and constructed, in accordance 


with the: specifications of the Secretary, . to. 
to the greatest extent possible, 
other accidents in the use of such equip-: 
ment; and the regulations of the Secretary 
or the Director of the Bureau of. Mines in - 
effect on the operative date of this title relat- 


Ing to. the requirements for investigation, 
. testing, approval, certification, and acceptance 


of such equipment as permissible ‘Shall con- 
tinue in effect. until modified or superseded 
by the Secretary, except that the Secretary 
shall provide procedures, including, where 
feasible, testing, approval, certification, and 
acceptance in the field by an. authorized . 
representative of the Secretary, to facilitate | 
compliance by an operator with the re- ~ 
quirements of sec. 305(a) of this title 


within the periods’ prescribed therein.” | 


. and in- 
stalled, ‘in. accordance with the specifications 
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with the Secretary’s mastic en- 


forcement policy thereunder. _ 
The definition of “permissibility” 


in sec. 318(i) was intended, we be- 
lieve, as a guideline for the Secre-_ 
tary in perpetuating or innovating 
requirements once 
the Act became effective.t The use | 


permissibility 


of the word “specifications” sug- 
- gests that permissibility require- 
‘ments include only those intended 
and labeled as such by the Secre- 
tary. And in carrying out his spec- 
ifying function, the Secretary has 
promulgated a. complex. regulation 


setting forth expressly or incorpo- 


- rating by reference the exclusive 
“list of permissibility. specifications 
which constitutes as well a list of 


maintenance oblig ations under 30 - 


CFR 75.505. That regulation is fae 
CFR 7. 506. 


At the hearing in this « case, ahs 2 
— issuing inspector, Stark B. Powers, 


_ somewhat vaguely testified on cross- 
examination that Schedule 2G 

(Mar 13, 1968) might contain the 
applicable permissibility Sspecifica- 
tion (‘Tr. 70). Schedule 2G is incor- 


porated by reference in 30. CFR | 
75.506 (b). and is codified at 30 CFR 


- Part 18. Inspector Powers’ testi- 

_ mony constituted MESA’s sole ef- 
fort at identifying the permissibil- 
ity specification upon which the 


‘subject citation. under 30 CF ‘RO 


75.505 could have been based.* In 
going beyond the inspector’s theory 
and outside the boundaries of 30 
CFR 75.506, we mistakenly em- 





,iThe statutory language shows that it 
was intended in part.to provide continuity 
with regulatory permissibility’ specifications 
which antedated the Act. 
. 4Neither MESA’s brief on appeal nor its 
. brief on reconsideration advanced any re- 
-. gponsive argument on this point. 
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aplegea a theory which created per- : . 
missibility policies not adopted by — 


the Secretary, as such, and which 


undoubtedly generated considerable 
confusion and uncertainty as to the ~ 


extent of maintenance obligations _— 


under 30 CFR 75.5055 , 

We now. draw back by setting 
aside our initial conclusions, and we 
turn to the question of “whether 
Schedule 2G contains a permissi-— 


bility specification covering reset 


mechanisms - on stop .and start. 
switches, a. question which may be 
answered very briefly. : 
Although, as we noted above, ie 
spector Powers suggested that there — 
was such a specification i in Sched- 
ule 2G; he could not point to a 
relevant one; Olas 7 0). And. our. 
reading of the provisions of Sched- 
ule. 2G has revealed none.® ' Accord- 





“SAS we noted caelien: we thought originally 
that 30 CFR 75.520 could serve as a_ per- 
missibility specification. We . now agree 
with astern that this regulation 1s a 
separate mandatory safety standard. It may. 
be that the: ‘conditions ' cited in: the “subject 
notice of: violation constituted a violation: of 


that standard, but Eastern was not cited 
thereunder and MESA never charged that such 


a violation had: occurred, A notice of Viola- | 
tion, although entitled to a reasonable eon- 
struction, » must be sustained by. MESA as 


is, and it is not the function of an Admin- 


istrative’ Law Judge or ‘the Board to go be- 
yond the charge and engage -in rehabilitation 
of a citation. Compare Bishop Coal Cam- . 
pany, 5 IBMA 231, 248, n. 11, 82 1.D.. 583, 7 
1975-1976 OSHD par. 20,165 (1975) with 
National Realty and Construction | Co., Ine. - 
vy. OSHRC, : 489 B20. 1257, 1267-8 : Wc. 4 
Cir. 1973). . . 
8 On cross-examination, Tuepecter “Rowers - 
was asked: ‘Is there any publication or Tegu- — 

lation, schedule, anything like that that ap- 
plies to and defines the permissibility require- 
ments designed or otherwise for the. switches — 


and’ the equipment that they go with?’ — 
He replied :. “The only thing that I eould. - 

think of right. | : 

2(g) schedule where if. they would have to - 


off-hand would be under the 


change switches to a different type of switch, 
they would probably have to. go to a bigger 
switch. They. would have to go to a field 


~ chain.” 
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mae we sconaluds that Eastern was. _t 
| improperly | cited for a failure to . 
maintain electri ic face equipment in 


per missible condition on the errone- 
ous assumption that the omission in 
question; the failure to maintain the 
reset switch mechanism j in working 
order, pertained to an existing per- 
missibility specification. Therefore, 
the subject notice must be vacated 
~ and the assessment of civil penalty 


a based thereon set aside.’ 


Appeal Wo, BMA 5-25 


of whether we “properly ‘sustained 
the validity of 22 notices of viola- 


tion issued under sec. 104(i) of the — 
Act for alleged noncompliance with 


the Secretary’s respirable dust 


30 U.S.C. S Sie) 
7 (1970), 30 CFR 70. 100(a). 


~ Judge Moore had found ‘that 
Eastern successfully established in- — 


accuracies” in MESA’s. sampling 


_ system, uns sanctioned by the regula- 
| tions, which he thought overcame 
the prima facie case established 


when ‘the subject notices . were 
authenticated and accepted in evi- 


dence. See: Castle: Valley Mining 
Company, 3 IBMA 10, 81 ID. 34, | 
17,233 


1973-1974 OSHD — par 
(1974). He also found that it was 
impossible to discover the identity 
of' the laboratory technician who 
processed the.samples involved. in 
the subject notices due to lack of 


recordkeeping. Based on the former . 
finding, he held that these notices ; 
were substantively invalid | ‘and | 
should be vacated. Based on the i | 


_-222-093—7 6é——§. 


/§ 819(a) (3) (1970). 


_ was impossible. 


y he’ concluded. that an 2eeier - 
Vv one such notices was also com- 
pelled. by MESA’s.. inability .to 


supply the name of the laborator y 


technician who. dealt with any one 
sample, an inability which he 
thought fatal to MESA’s case be- 
cause it allegedly deprived Eastern 
of the full measure of administra- 
tive process due an operator under 
sec. £09(a).(3) of the Act. 300. S. C. 

-On- nd : 


appeal, we. eecteusde 


| remanded for the sole pur pose of 


assessing appropriate. civil penal- — 


. tes. We rejected Eastern’s substan-. — 
en We come now to the gudstion : 


tive challenges to MESA’s sam- 
pling system on the. theory that they 
constituted:an attack on the regula- 
tions by which everyone in the: Of- 


fice of Hearings and Appeals is 
bound. 43.CFR 4.1, We also decided _ 
that J. udge Moore’s discovery hold- 
ing was in error because we found 
that. Eastern had not gone far 


enough to. establish that. discover yo 


On. reconsider ation, oe 


: strenuously. argues ‘that- we ‘com-_ 
| pletely. ‘misconceived the nature of 


its substantive objections to the dust 
sampling system which generated 
the subject notices. Eastern insists 
that those objections, found to be 
meritorious by the Judge; were not 
challenges to features of the sam-- 


pling system ordained by the Act | | 


and regulations. In addition, 
Kastern ‘attacks our discovery | hold- 
ing on. the basis of citations to the — 
evidence of record which did not 


| appear either in its original brief or 
in the initial decision below. 
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Having had the benefit ot oat i 
argument and supplementary brief- 
ing, we are setting aside our deci- 
sion with respect to the subject 


notices in its entirety. We are now 
persuaded that in at least one aspect 


Kastern’s challenge to MESA’s — 
sampling system is not an attaek on 
the regulations, but is in part a 
claim of nonconformance to such 


regulations. Eastern contended that 
the subject notices were erroneously 


based on analyses of concentrations | 
of particulates which. were not 
: wholly “respirable dust” within the 
meaning of the exclusive definition 


of that term set forth in sec. 318 (x) 


ofthe Act and:30 CFR 70. 2(i), pro- 
viding that “respirable dust means 


- only dust particulates 5 microns or 
less in: size.” 80 U.S.C. § 878(k) 


_ (1970). Finding that Eastern estab- 
lished its claim by a preponderance 


of the. evidence, we now affirm the 


| : vacation of these notices. We do not 


 reach-any ofthe issue regarding 
other alleged substantive errors. in 
the sampling system, and we find it 
unnecessary. to mead. the discovery 
issue.” - 


The ‘laced eee fs this os 


pute may be described. very simply. 


The respirable dust program is ex- 


—clusively devoted to the enforce- 


ment of mandatory health oe 


ards the purpose of which is: 


* * * to provide, to the greatest: atau 


possible, that the Emote conditions in 


any views on. this. issue, 
without saying that the technician who. ‘proe- 


esses a sample should identify himself some- 
where by initialing laboratory ‘analysis yre- 
ports or. otherwise, © Tegardiess | of whether . 


there is a pa obligation to do 50. 
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of such. standards. 
§ 842(b) (1970). The standard al- 
leged: to have been violated i in this — 


183 LD. 


each. ange oon. coal mine are suffi- 


ciently free of respirable dust concentra- 


tions in the mine atmosphere to permit 


each miner the opportunity to. work un- 


derground during the period of ‘his. en- 


tire adult working life without: ‘incurring | 
any disability from : ‘pneumoconiosis. or | 


any. other occupation-related disease dur-. 
ing or at the end of. such period. 30 


U.S.C. §841(b) (1970). 


By definition ‘set - forth in see, 
201(a). of the Act, ‘the interim 
mandatory health standards are the 
provisions of secs,. 202 through 206 


and pertinent provisions of sec. 318. 


30 U.S.C. §§ 841, 842-846, and 878 


(1970). OF these; the provisions 


pertinent to the case. at hand are 
secs, 202 and 318(k). 80° ee 


88 842 and 878(k) (1970)... 


‘Sec. 202 set.up a Hele: respira- 
ble dust: program based principally. 
on sampling by the operator of the 


amount of respirable dust in the 


mine atmosphere to. which. each 
miner is exposed. 30. U.S.C. 
§ 842(a)- (1970). Among other — 
things, subsec.. (b) of sec..202 set 


forth the precise standards of care. 


and the respective operative. dates 
80 US.C. 


case is sec. 202(b) (1) which was_ 


published without significant. 


change by the Secretary and the 
Secretary — of Health, Education, 


and Welf are in the. ‘Federal 
- Register, 35 FR 5544, Apr. 3, 1970, 


and codified as 830 CFR 70. 100(a). ; 


= oe _. That re uation. reads as follows: 
‘7 While we: neither” express nor ‘Gitinnes oe : 


it goes almost. § _Iiffective J une 30, 19790, each operator 


shall ‘continuously maintain the average 
concentration of respirable dustin the 


mine. atmosphere during each shift to 
which each miner in the active workings 
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of ‘sited mine. is pexioee at or below 3.0 
milligrams of respirable dust . ‘per cubic 
meter of air. [Italics added. ee 

The. italicized term, “respirable 
dust,” was defined in section 318 (k), 
80 U.S.C. § 878(kk) 
| follows: 3 


ee oy dust particulates | 51 microns or 
| less in ‘size * % % [Italics added.] 


The fev “average concentration” : 
was also defined and the provisions | 
of that definition .appear-in subsec. 
Cf). of section 202, 30 U. S. C. | 
§ 842(f). (1970), which states: 
For the purpose of this title, 'the term 
Means .a de- 
termination. which accurately represents | 


the atmospheric conditions with regard 
to respirable dust to which each miner 


“average concentration” . 


in the active workings of a mine is ex- 
posed (1): as measured, during the 18 


month: period. following the date of en- 
actment of this Act, over @ number of 
| continuous production - shifts to be de- 
termined by the Secretary and the Sec- 
retary of Health, Education, and Wel- | 
2 fare, and (2) as measured thereafter, 

 over.a single shift only, unless the Sec- 


retary: and. the Secretary of Health, Edu- 
cation, and. Welfare find, in accordance 


with ‘the provisions of section. 101 of this: 


‘Act, that such single shift measurement 


7 will not, after applying valid statistical ¥: 
techniques to such measurement, accu-. 
| rately. represent. such atmospheric condi- 
: tions during such shift. [Italics added. ] 
| In legislating the interim respi- 
rable. dust program, the Congress . 
did not purport to enact all the-pro- _ 
_cedural details. or to establish im- — 
mutable substantive elements. sub- 
ject to change only by. statutory — 
amendment, Both the Secretary and 
_ the Secretary of Health, Education, 


ee as 


: and. Welfare were "given circum- 


scribed rulemaking powers to shape | 
the respirable. dust programs, 30 


—US.C. § § 811. and 957 (1970), and 


in some instances were directed to 
use such powers, 30 U:S.C. as ; 
(a) and (d) (1970). | 

_In employing the rulemaking. au- 
thority granted by the Congress, _ 
both the Secretary and the Secre- 


tary. of Health, . Education, and 
Welfare have substantially altered: 


the program. Under sec. 202(e),the — 
Congress : approved. the MRE in-. 
strument as a device for sampling 

dust, but the MRE is.a large, bulky ~ 


‘instrument, and on March 11, 1970, 


the two. Secretaries. approved usage 


of alternative personal. sampler 


units conforming to: requirements 
and conditions now. codified -at 30: 


CFR Part 74. These: regulations 


were promulgated pursuant to sec.. 
508 of the Act, 30. U.S.C. § 957 | 
(1970), -and the type of individual- 
ized portable personal sampler that 
produced the data upon which the — 


‘subject notices were based was ap- — 


parently approved under these reg-_ 


ulations, Furthermore, on July 17, 


1971, the two Secretaries, acting 
pursuant to sec. 101, modified the 


definition of the term “average con- - 


centration” set forth in sec. 202 (f). 
By finding in accordance with sec. 
101 that “* * * single shift measure- 
ment, will not, after applying valid. 
statistical techniques to such meas- . 


‘urement, accurately. represent * ae 


atmospheric conditions during such 


shift,” they. retained the, interim 
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7 definition ae ‘average conesritra: 
tion” which had prevailed during | 
the first 18 months and had related 


the determination of such concen- 
trations to exposure levels “* * * 


over a numberof continuous pro- : 


Ce shifts: * #"?e 
With this legal — 
firmly in mind, we turn now to the 
pertinent ees of this case which 
are largely: undisputed. . 
‘The concentrations of alleged. res 
pirable dust'which gave rise to the 


subject notices were collected; as 


noted above, by a device known as 
a personal air sampler, ‘Fhis device 
is a unit which is purchased. by an 
operator-and worn by the individ- 
ual miner. Each device is supposed 
to duplicate the behavior of the 
human respiratory system which 
draws in air, filters larger particu- 


lates, and allows others'to reach the: 


lungs.-Air‘is drawn into a sampler 
by a pump and battery-driven mo- 
tor. It passes through a nylon cy- 


clone 10 mm. in. diameter: which 1 1s 


supposed to separate the respirable 
‘from the nonrespirable particulates. 
Theoretically, 


~The manufacturer of the. personal 


air sampler weighs each filter ‘before 





5 We tiote in passing ‘that the reeuiatidne: 


were not amended subsequently to reflect this 


change and still read.. as if the. Secretary is’ 


supposed to determine whether the average 


eoncentration . of respirable dust during: each. 
_ shift to which. each: miner. is exposed. exceeds: 
the . applicable limit, rather than whether 


the average concentration of respirable: -dust 
to which.each miner ig exposed over a num- 


Ber of continuous production shifts ae F 


the applicel limit. See 30. CFR 70. 100. 
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| ie ane 


only -the. former. 
reaches the filter where the partic-. 
ulates are captured. The filter isthe 
analog of the lobes of a human lung. : 


[88 LD. - 


ne oe in the device and records 


the weight on an attached data card. - 
After the sample is collected, the 
sampler is forwarded to. a MESA 
laboratory. The laboratory involved 
in the case at hand is located in 


‘Pittsburgh, Pennsylvania. | 


At the laboratory, each sampler 


is opened and among other things 


the filter is weighed so that a com- — 
parison can be made with the 
weight recorded on the data card by © 
the manufacturer, Theoretically, 
the result reflects the weight of the 
particulates which were being de- 
posited on the lungs of the wearer 
of the sampler at the time the sam- 
ple was taken. «- 

The sampler is not an jnfallible 


device and laboratory technicians 


who process the samplers perform 

several operations to weed out those 
that: produce: invalid samples. A 
sample is invalid and must be re- 
jected where the filter is contami- 
nated by oversize particulates or 
otherwise. The crux of this case con- 
cerns the MESA. practices for iden- 
tifying mvalid samples and the im- 


‘pact of such practices on the pro- 


bative value of the subject notices. 

- According to the evidence of Téc- 
ord, samples are» arbitrarily | di- 
vided into two categories by. net. | 
weight gain. The dividing line is 6°. 
milligrams. Only ' those samples 


showing a net weigh gain. of 6 mil- 
li grams or more are screened for ° 


oversize particulates. The remainder 


are apparently included in the com-_ 
-putation to d etermine ——— 


ance without any such screening 
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| Samaie less that 6 milligrams are 
simply assumed to be valid without 
mnOres* : he A es 

_. Samples: showing a net weight 


gain of 6. eaillioranis. or -more are. 
first screened with the naked. eye. 


Where a technician: can perceive 
granules of dust, the samples are 


p: discarded because particulates large 
enough. to be so perceptible are at 


least 40 microns, or in other words, 


able dust” as. that term is defined in 


sec. 818(k) and 4 times. the size of 
_ the largest particulate which could | 
be on the filter if the sampler 


worked properly, (See ies 
-ent’s Exhibit. No, 9. pea ee 


If a sample is not discarded atiete 


: unaided visual examination, it 1s 
- then subjected to scrutiny under a 
_ stereo microscope. Ten areas of each 
sample are examined for particu- 


lates in excess of 10 microns.??. If 


three particulates in excess of. 10 
microns are observed on each of the 


10 fields examined, then the sample. 


is. discarded’ as contaminated and 


invalid. Anything less is not. ‘Par- 
ticulates between 5 and 10 microns 
in. diameter are not regarded as 
oversize by the technicians. (See 


ppepostion of Paul — a 
2A) 


10 Td, ; 
A micron is approximately one aeons: 
five thousandth of an inch. See Respondent's 
Exhibit No. 9, p: 3. 


12 The record does. not make clear how’ a 
~ technician. ‘peering ‘Into a microscope. is able - 
accurately peraees various ; 


to discriminate 
sizes of particulates. 


18 The samples are discarded automatically . 


: after pr ocessing. 


“Having: now “set forth what the 
record anes show, we deem it appro- 


priate t to pause here and. underscore ~ 
what the record does not show. We 


do so in order to make our precise, 
limited holding stand out im bold ‘ 
Telieh 3: aay. 

The ad does not: show the ba : 


| sis for MESA’s practice of not exX- 


amining filters for oversize particu- 


- lates when. the net. weight gain is 
cat least: 8 times the size of “respi | 


less. than 6 ‘malligeme: In fact, — 
when Mr. Paul Parobeck, a MESA. | 
technician, was queried by Judge — 
Moore as to the rationale for the 
6-milligram dividing line, he. re-— 
plied. in. part: “It was.an arbitrary - 
figure. based on early. data purely 


ate = 


+. 2 aD Counsel for MESA never | 


iso to explore Mr.: Parobeck’s 


remark about “early data” (ir. 
seul ue | 

With ance - thiose alee chow 
ing a net. weight, gain of 6 milli- 


grams ‘or more, the. record 1s lack- 
ing In any sationale rooted in. the 
evidence: to. account for the treat- 


ment of particulates 5 to 10 microns 


as “respirable dust.” There. is no— 


expert. testimony to explain. fully 
the implication. of a high reading 
on the personal air sampler for the 
weight of particulates on the. filter | 


| which are 5 “microns and less in size. 


- , 4 Mr. Parobeck? s full reply reads 2 as dolloae: ; 


; “lt Was an arbitrary ‘figure based on early 2 
date purely ; not required. - by, just a 
courtesy affect to -the. operator to. eliminate 


and sereen out any obviously bad samples.” 


(Tr, 420.) The latter part of his reply is an | 
‘irrelevant and incidentally erroneous con-_ 
clusion of law,.and the whole reply suggests - 


the lack of any underlying scientific basis. for 
the: treatment of oversize particulates. | 


: 434 DECISIONS’ OF. THE 
Nor is there any such testimony r re-. 
vealing the impact in terms of 
7 weight of including particulates be- 


tween 5 and 10; microns, testimony 


which could conceivably have re- 


vealed whether MESA’s error, as- 
- suming error arguendo, was harm- | 


less in the circumstances. 

Lastly, the record is sleet 
lacking 3 in any expert testimony 
whatsoever which would show 
whether it is impossible to comply 


-.. with the 5-micron standard.?® In- 


deed it is fair to say that MESA 
made no effort at all to rebut East- 
ern’s affirmative defense on the evi- 
dentiary Jevel. i 

On the basis ae the record 2 as de- 


- scribed above, we find that MESA . 
has been systematically ignoring — 
the | legislative definition of the 


term “respirable dust” as meaning 
OCs ose ow 


crons or less in size.” (Italics add- 


| ed.) ‘Based: upon such finding and 
given that the subject notives’ ‘were 
processed im accordance with the 

principles described above, it fol- — 
lows that the data memorialized in 


these notices, purporting to show 


alleged concentrations of “respira-— 


ble dust,” ‘represent as ‘well: the 
as of some Particulates which 


| micron definition i is ‘applicable. And 


the dispute over the legal applica- 
bility of that definition is the crux. — 


of ‘this’ cage and the sole basis of 


“MESA’s rebuttal te Eastern’s af. 


firmative pees 


16 Tn his. ‘opinion, gudee “Moore: ‘suggested 
that a change in the air-flow rate might 


solye the problem. By his own admission, — 


however, that’ ‘suggestion was not based’ on 


the evidence of record, and as such, amounted: 
~ 3971, 


~ to sheer speculation (Dec. 18). 


DEPARTMENT ‘OF THE 


the Bureau of Mines: 


only dust particulates 5 mi- 


INTERIOR [88 LD. 


“MESA. has essentially argued 
tal the evidence establishing East- 
ern’s defense is beside the point be- 


-catise, so it is said, the definition in 


section 318 (k) can be “* * * * ignored 


for purposes of Measuring concen- 
trations of respirable dust in a mine 
atmosphere * * *.” (Italics added.) _ 


Brief of MESA on appeal, p. 13. 
As authority for its extraordinary. 


theory of legislative construction, . 


MESA directs our attention to sec. 


202(e) of the Act, 30 U.S.C. § 842 
(e) (1970), 30 CFR Part 74. a the 


following technical. publications of 
Report of 
Investigations 7772 (Respondents 


Exhibit No. 6) ,?° Information Cir- 
cular 8484 (Respondent’s Exhibit 


No. 4),!7 and Information Circular 


8503. (Respondent's Exhibit No. 0. 


Q) 18 a 


“As noted earlier, sec. 202 isi a . 


thorizes use of the MRE. instru- 
iment. as a sampling device and di- 
rectly permits the Secretary and the 
Secretary: of Health, Education — 
and: Welfare to” ‘atithorize - other 


such devices. MESA suggests that — 


‘the legislative authorization to use 
- the MRE carried-with it implied au- 
‘thority to ignore the 5-micron defi- 
‘nition and to cite operators on the — 
basis of raw data from the MRE. 
MESA contends that the Secre- 
_ tary’s authorization to use personal 


Tomb, J.F., Treaftis, H.N., Nundell, R.L. 
and Parobeck, P.S§.,. 
able Dust Concentrations with MRE and 
Modified Personal Gravimetric Sampling 


Equipment, 19738. 


17 §echlick, Donald P. and Peluso, ‘Robert. 
G., “Respirable Dust Sampling Requirements 
‘Under the Federal Coal Mine Health and 
Safety Act of 1969,” July 1970. 

Staff, Pittsburgh Field Health Group, 
“Sampling and Evaluating Respirable Coal 
Mine Dust--A Training Manual,” MSDEnay, 


“Comparison. of Respir- 


_: erons in size. 


‘sampler ~ 
figures representing equivalent readings on 


ro | _ EASTERN ASSOCIATED ‘COAL CORPORATION 
ee (ON SH CONSIDEE STON), 2 


Ree 30, “1976 ° 


ae Sadicieaet to before the same 


= function as the MRE, 30 CFR Part. 


74, implied the same. MESA bases 
_ these implications on the fact. that 
- when working properly, the MRE 
collects particulates up to 7 microns 
im size while the personal sampler 
collects. particulates up. to. 10 mi- 


Exhibit No. 9, p. 8.) 


| Starting: with MESA’s statutory 
argument, we are of the opinion 
that MESA’s proposed construc- . 


tion of sec. 202. and ae) is un- 
tenable. 7 
In the. first place, under conven- 


tional canons of statutory construc- - 
tion, legislative definitions. such as 


sec. 318 (k). cannot be ignored, and 


MESA has cited no authority to 
the contrary. Legislative definitions - 
must be.given effect . and harmo-- 


nized. with related provisions to the 
extent that the language allows, but 
under no circumstances. can ' they be 
completely ignored. See In the Mai- 
ter of: Affinity. Mining C ompany 
y. MESA,. 6 IBMA. 100, 83 LD. 


| 108, 1975-1976 OSHD par. 20 651 


(1976). 


Second, the interim tsndarde of 
care. ‘regarding “respirable dust,” ze other d De rm 
same function.*? We see nothing in 


that is to. say, the. benchmarks of 


_ compliance to which an operator 


- must adhere, are established as we 


said earlier, by secs. 202(b) and:318 
 (k).as ‘read together. More. specifi- c= 
— ealily,. with regard to the subject 


~ notices, the. applicable limit on the 


| concentr ation of respirable dust 


1 Data . drawn trois the ‘personal air 
is. ‘mathematically converted to 


the MRE. 


(See Respondent’s : 


which ae not He ian aes 
was “* * * 3.0 milligrams of Teepe: 


| rable dust per ‘cubic meter of air,” | 
respirable dust being defined by gece - 


tion 318(k) as we <7 only. dust | 


particulates 5 microns or less in 
size * * *20 Compare 80 U.S.C. 


§ 842(b) (1) (1970) with 80 U.S.C. 


3 878 (kx). (1970). MESA is arguing © 


1 substance that. the interim stand- 
ard was “* * # 8.0 milligrams of 


: respirable dust per cubic meter of 


air, respirable dust being defined 


_ by sec. 202(e) as particulates up to 
the size measured ‘by. the MRE 


which is 7 microns, Compare 30 


U.S.C. § 842(b) (1) with 30 U.S.C. 


§ 842(e) (1970). Apart from the 


: nullifying effect with respect to sec. 


318 (k) acceptance. of that. argu- 
ment would. have, a basic infirmity 


in MESA’s statutory. argument is 


that section 202(e) was not and did 


not purport to be a definition of the 
term. “respirable dust.” While sec. 
 202(e) was not drafted in a com- 
pletely unambiguous | manner, it ap- 
pears to have been intended simply 
_to.authorize use of the MRE instru- 
ment as a basic sampling device and © 
‘to provide express power to author- 


ize other devices to perform: the 


the language of sec. 202(e) to sug- _ 
gest’ an. intention. on the part .of 
Congress that notices of violation 


0In some instances, Hastern was cited for — 
excessive cumulative concentrations of. “res- — 
pirable dust.” For the purpose of dealing with 
the issue of oversize . particulates, it does 
not matter whether Eastern was. cited: for 
excessive average concentrations or excessive 
cumulative concentrations, 
21As we stated - easier: rhe: MRE ae 8 
bulky device and the Congress foresaw. the 
need for more portable sampling. devices. 


re withdrawal: eee be: S cacd 


under. sec. 104(i) on the basis of 
raw data from the MRE or any de- . 
vice subsequently approved by the 


Secretary and the Secretary of 
Health, Education, and Welfare. 
And to read sec. 202 (ce) as if it were 
a definition of the term “respirable 
dust” in light of the unambiguous 


-and different definition of that term. 


in sec. 818(k) is to attribute to Con- 
gress the enactment of an internal- 


ly inconsistent interim mandatory 
health standard and an intention to. 


leave operators completely in the 


: dark as to the precise standard of . 
care to which they would be held.. | 
It is not difficult. to” ‘recognize the 
severe due- ‘process: problems | in- 


terms of vagueness such. an inter- 
pretation. would. pose, and we are 


- unwilling. to-read the Act. as if 


the Congress carelessly | stuttered 
in giving notice of the 


larly since such an interpretation 


is not in any way compelled s seman- A 


tically.” 


eee even ifs we were to assume 


; 2 The 5-micron: “qeantiion set. ‘forth in ‘sec, 


B18 (ik). was not the product of a slip. of the 


legislative draftsman’s pen, The’ legislative . 


history shows that the Congress was told by 
expert witnesses that the dangerous particu- 
lates insofar as health is concerned were 
those only 5 microns or less. Hearings Before 
the Subcommittee on Labor of the Committee 
on Labor and Public Welfare, United States 
Senate, Coal Mine Health and- Safety, pp. 
586-591, 860 (91st: Cong 
page 591, the following quotation appears: 


“It must be borne in mind at all times that - 
what we are interested in is the amount of. 


1-5 micron dust. which the miner inhales 
over -a. working shift. It is important that, 
“whatever the sampling and analysis procedure 
used, the results must be reliable and repre- 
sentative of average: dust. concentrations to 


which the miner is expored: over an. eeuee ges 


pers. ct 
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legal 
benchmark of. compliance, particu-. 


. ist Session). At. 


te LD. 


“arguendo nad sec. 818 (x) can be 


“ignored,” and furthe er, that the per- _ 
tinent interim. ‘standard of compli- 


ance was, as MESA suggests, 3.0 
milligrams of respirable dust per 


cubic meter of air; respirable dust 
being defined as particulates up to 
the maximum size measured by the 
MRE (7 microns), MESA would 
still not prevail. To read the Act in 
the manner MESA urges in no way — 
excuses the unexplained failure of 


the laboratory technicians to ex- 


amine filters for oversize particu- 


- lates when such filters show a net ~ 
weight gain less than 6 milligrams. 


Weturn now to the separate argu- | 
ment of whether, in promulgating 


30 CFR Part 74, ‘the Secretary and. . : 


the Secretary of Health, Education, 


and Welfare iuthorized MESA to a E 
ignore the 5-micron definition iy a 


section 818(k) and required MESA 
to cite operators” under sec. 104(1) 


for exposure of miners to excessive 
average concentrations of respirable 
dust, ‘Tespirable dust being defined 
as particulates up to the size meas- 
ured by any sampler approved | 


under 30 CFR Part 74, ‘meaning in. . 
this case up to 10 microns in size. 


This argument is analytically dis- 


tinct because, regardless of whether 


sec. 202(e) defines the term “respi- 
rable dust,” there is no question that -— 


the Secretary and the Secretary of 
Health, Education, and Welfare 
could have “superseded” the interim 


mandatory health’ standard of 3.0 


milligrams of respirable dust per 
cubic. meter of air, respirable dust 


being defined by sec. 318(k) as par- 
_ticulates up to 5 microns in size, by _ 
promulgating an improved stand- 
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me oat sce sections 401 and 201, 80. 
—U-S.C. §§ 811, 841 (1970). The al-— 

so leged “improvement” here could. 
~ have been a redefinition of the term. 

- “respirable, dust” to read ‘ ‘only par-— 

. ticulates up to the size measured: by. 
any. sampler. approved under 380° 
CFR Part 74” rather than only. dust 
. "particulates: 5 microns or less in - 


size, Such a redefinition Ww ould have 


constituted «an. improved | manda- 
tory health standard because exces: 
sive average concentrations of. par- aS 
 ticulates of a larger: size then would 
have been illegal. To put. the matter | 
way, an oper ator then. 


| another 
would .have been. required to: con- 
trol.Jevels of. particulates i in the ait 


of a size which had previously not. 
been subject to regulation under the 


interim standard: as s interpre eted by 


- the Board. today. | 
The initial difficulty. at 
| MESA’s argument is that there 1S..* 


no language anywhere in 30 CFR 


Part 74 which can be read as say- 
ing that the applicable limit on 


concentrations of respirable dust is 
now 3.0 milligrams per cubic. meter 
of air, respirable dust being rede-_ 
fined as. particulates up to the size 
measured by any personal sampler. 
unit approved. under 30 CFR Part 
T4.5vbich in this case is 10 microns. — 
Indeed one of the tell-tale signs of 


7 the weakness, of ME SA’s regulatory 


argument is its failure to point to. 


the language of any provision of 30 


|  OFR_ Part. Hoe to support ‘its - 


position. 


In addition to ie. ie of oe 


tial direct semantical support j in 30 


“stantial - eglatiee: facts. 
clearly undermine. MESA’s 


CFR Part t4, eee are — cireum- 7 
which 
ar ou- = 
ment. | 

The first. i Dyess Hicias is thnk 


. the Secretary and the Secretary of 
| Health, | Education, and Welfare | 
‘promulgated. 30 CFR Part 74 under. 


soc. 508 of the Act. 30. USC. O57 


: (1970). Section 508 is the residual 
grant of rulemaking: (power. under. | 
the Act, and | impr ovements in the | 


mandatory standards. cannot be 
validly promulgated under that sec- 


tion. Compare United States v. Fin- 
ley Coal Company, 493 F.2d 985 


(6th Cir.), cert. denied, 419. US. a 


1084. (1974) with Zeigler Coal Gom-— 

pany v. Kleppe, : 
» (D.C: Cir, 1976). Improvements in 
ce mandatory standards, superseding 


586 | F.2d. 398, 


or raising the interim standards set 


forth in the Act, must be promul. | 


gated under.sec. 101. See 30 U.S.C. 


$$ 811, 841, 842(f) (1970). Inas- — 
much. as the Secretary and the Sec- _ 
retary of Health, Education, and 
Welfare’ must be deemed to have. 
known the pr oper. procedure for 
‘promulgating improved. mandatory | 


standards and should not be deemed 


to have ignored such procedures, it =’ 
follows that the promulgation of 30 
CFR Part 74 under section 508 is 


cireumstantial evidence that the 


Secretaries were neither authori izing | 


MESA to ignore the interim stand-. 


ard: por improving upon it. To con- 
clude otherwise would be virtually | 
to admit that the Secretaries had in- | 


ae re 30 CER ita , 


| eo 


pany, supra, would foredoom any 
and all actions under sec. 109 (a) (4) 
to collect assessnients which might 


be ordered upon sec. 104(i) notices 
citing alleged respirable dust viola- 
~ tions based | on data produced by a 


sampler approved under 30-CFR 


- Part 74. The Board was not con- 


stituted by the Secretary to indulge 
MESA in such a crippling con- 


_ struction of his regulations merely 
for the sake of concealing a MESA~ 


error in n interpr eting those regula- 
tions. 

~The Second legislative fact cir- 
cumstantially undermining 


| ; MESA’s S arguinent with respect to 
30 CFR. Part 74 is the promulga-_ 


- tion of 30 CFR 70. 2(i) by the two. 
Secretaries on Apr. 3, 1970, 85 FR 
- 5544. That regulation, which j is not 

mentioned in either of MESA’s 
briefs in this. case, provides as 

follows: 3 


a “Respirable dust” “means only dust 
particulates. 5 microns. or less in Size, 


And if the above-quoted words 


_ seem somewhat familiar, the famil- 
_ larity stems from the fact that 30 
. CFR 70.2(i) tracks sec. 318 (Ic) 
_ word for word. The significance of 
— 80.CFR 70.2(i) and the date of its 
opr omulgation for this. case lie in a 
comparison to. the promulgation 
date of 30 CFR Part 74. The lat- 


ter was promulgated on March 11, 


1970, 35 FR 4826, nearly 1 month 


prior to 30 CFR 70. 2(i). To read 


30 CFR Part 74, as does MESA, 
-means in: light of the chronology 
of events. just | detailed that, on 
“Mar. 11, 1970, the Secretary and the 
Secretary of. Health, Hducation, 
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188 LD. 


74, an anion aan . eee Welfare authored MESA i 


United States v. Finley Coal Com-— 
‘inition of the term “respirable | 


“ionore” the 5-micron interim def- 


dust” in ‘sec. 318 (k), and-then on 
Apr. 3, 1970, inexplicably: pag 
gated the words of sec; 318(k) a 

30 CFR 70.2(i). Such a reading of e 


these regulations attributes’ to: both a 7 


Seotétaries an irrational inability 
to make up their minds whether the _ 
applicable limit on average concen- 
trations should be 3.0 milligrams of — 


respirable dust: per cubic meter of 


air, respirable dust being» defined 
open endedly as particiilates up to 
whatever size is measured of any 
sampler approved under 30 CFR 


‘Part 74, or 3.0 milligrams of res- 
‘pirable dust per cubic meter of air, 


respirable dust being defined by 30 
CFR 70.2(i) as only particulates 5* 
microns or less in size. We are not 
prepared to indulge MESA by 
adopting an interpretation of 30 
CFR Part 74, unsupported by its 
literal language, which will leave 
the absurd j impression that the Sec- 


retary and the Secretary of Health, - 


Education, and Welfare. ‘indeci- 


sively promulgated and perpetu- 


ated two definitions of “respirable 


dust,” thus leaving the industry : 


without any clear notice as to the 
full extent of their legal obligations 
to suppress dust particulates in the 


mine atmosphere. We think that: | 


the promulgation of the words of 


sec. 318(k) as 30 CFR 70.2(i) cir- 


cumstantially proves that the two 
Secretaries never intended to aban- - 
don the interim definition of “res. 


pirable dust,” and in accordance | 


with our delegated responsibility, 
we are, on behalf of the Secretary, 
holding MESA. to the letter of the 
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onambiguous: provisions of that 
regulation. 7 


‘Furthermoie, we. must, pout ont. 
given the precise duplication | 


that, 
of sec. 318(k) in 30 CFR 70.2 
(i), MESA’s argument that. it 


is free to. “ignore” the former is. 
| necessarily @ claim: that: it may 


ignore the. latter: It almost. goes 
without saying that no agent of the 


7 Executive Branch is at liberty. to | 
2 ignore its own. regulations to the 


prejudice of the public, and further, 


that any sec. 109(a) (4) penalty col-— 
~ No. 9, 
MESA has ignored sec. 318(k) and 
its regulatory alter ego, and ‘has. 
acted as if the standard of care had | 
been elevated is of course no justifi- — 
cation for that practice and does 


lection action brought on a contrary 
theory would most likely be sum- 


a marily . dismissed, a result which 


~ would vitiate the deter rent. effect 


and the effectiveness of the respira- 
~~. ple dust enfor cement system. See 
Onited States. v. . Vinon, 418 US. 7 


683 (1974). 


‘Finally, we ete here, a as we ' Th | 


similarly with respect to MESA’s 


| were to conclude that 30. CFR Part 


74 displaced sec. 318(k), such con- 
—elusion would not’ account. ‘for 
“MESA’s admitted and unexplained | 
-failure'to examine filters showing a 


net weight gain Jess than 6 milli- 
grams: for oversize particulates. In 


fact, the only: legal authority cited 


_by MESA which | in any way sup- 


ports this suspect practice is con- 
~ tained in MESA’s final rationaliza- 
tion for its view that sec. 318(k)_ 
can -be ignored. That. rationaliza~ 
tion, expressed. impliedly by cita-. 
_ tions to. MESA technical publica- 


tions listed supra at page 434, ap- 
pears to be that there. has been a 


7 policy 3 in MESA to ignore the pro-| 


visions of sec. 318 (k) and to act as if 


the standard. were 8. 0 milligrams of : 
r espirable, dust per cubic meter. of - 
air, respirable dust being. defined as ~ 


‘only particulates | up to the size — 
measured by any personal sampler — 


approved under 80.CFR Part 74. 


‘The technical publications, upon _ 


which MESA. relies, describe. the | 
procedures for dealing with over size 

particulates, but they neither ex-— 
plain nor rationalize that procedure 
on a scientific basis, and indeed one 


of. them actually quotes 30 CFR 


70.2(i). (See Respondent’s Exhibit. 
p- 8.) The mere fact that 


not represent a ‘policy of the — 
Secretary, binding on us or the 


public, in derogation of the Act and 
regulations. See Hall Coal Com-. 
statutory argument, that. even if we © 


pany, Ine, 1 IBMA 175, 177-8, 79 
LD. 668, 1971-1973 OSHD. par. 

15,380 (1972). MESA is not a law 
unto itself, and has never been ab : 
liberty to act as if it were, . 


Having» disposed of MESA’s , 


legal defenses, - we can now sum up 
the record as follows: ALY by plac- | 
ing the subject: notices. in evidence, | 


MESA established a. prima’ facie 
case for. its charges that’ Eastern — 
had exceeded the applicable. limit — 
on average concentrations: of “res- 
ee dust; sae eae) Eastern: estab- | 


a 23 Wastern argued that. nage on the issue 
of oversize particulates is a matter of prima | 
facie evidence. In so contending; it: was in. 


- error. That issue is a matter. of. affirmative 


defense. See Castle Valley Mining Company, 
supra, and Armco Steel Corp., 2 IBMA 359, 80 
I, D. 790, ene OSHD par, 17,048 (19738). 


lished a a auaponden ance ob the 7 


evidence an affirmative defense—to 
wit, that each of the subject notices 
was based upon alleged concentra- 

tions -of “respirable “dust? that in 


- fact included particulates of dust 
as a 
matter of law: under section 318 (kx) 

of the Act and-30 CFR 70.2 (i) ; and 


which are not: “respirable” 


_ (3) MESA’s sole rebuttal, namely, 
that the: provisions of sec. 318 (I) 


— were properly ignored as a matter 


of law, is. without” merit. On the 


basis of that yecord and those con- 
clusions we are compelled on recon-_ 


sideration to affirm the portion of 


subj ect notices. | 
Before ‘closing, however, we 
a that a word or two iS In order 


~~ regarding our role in the respirable. 
dust: program and the possible 3 im- 


pact of this decision, 


In adjudicating ‘civil pdnelty 
gases involving alleged viclations 


of the respirable dust mandatory 
health standards, we speak and act 
finally for the Secretary. 43 CFR 


4.1, In so doing, it is our task to | 
construe and apply. the standards 


so. that they make sense and so that 


he and the ‘Secretary of. Health, 
oe Education, and Welfare do not ap- 


pear to. have promulgated irra- 


‘tional and inconsistent policies by 
| regulation. It is also our task in ad- 


judicating these cases to see to. it 
that individual MESA  enforce- 
~ ment efforts have been by the regu- 
lations and that the Secretary has 
a solid evidentiary basis for a col- 
lection action under sec. 109 (a) (4) 
based’ on-any assessment of civil 
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penalty which might, be order . | 
pursuant to sec. “109 (a) (3). 


U.S.C. § 819 (a) (3), (a) (4) aie. 
It is our judgment that the legal 


theory advanced by MESA in this 
case; namely, that a portion of the © 


Act and regulations can be ignored, 


cannot withstand analysis by any- 


one other than a determined apolo- Oe 
gist for MESA. It is also our view: 


that the evidentiary basis.for the 
subject notices, even when viewed 


in the most favorable. light, is thin | 
to nonexistent. on the question of © 


oversize ‘particulates. ‘Were we to 


- turn a blind eye to the manifest de- 
J udge Moore’s or der. vacating the | 


ficiencies in MESA’s presentation, . 


we would betray the trust placedin | 
the Board by the Secretary and the ~ 


promise. of effective relief implicit — 


in the legislative creation of admin-— | 
istrative. remedies, Moreover, were 


we to duck the real issues explored 
above by persisting obstinately in 


the mistaken view that the problem 


here is a challenge to the reeula- 
tions ‘rather than a challenge to - 
MESA’s construction | of the Act. 
and regulations, we would pass on 
to the federal courts a problem — 
which can and should be resolved 


at the administrative level. 


‘Naturally, we are concerned about 


the impact of our decision on sec. 
(104(1) notices of violation and or- 
ders of withdrawal pertaining to 
alleged violations of respirable dust 


mandatory standards which are 


still in: litigation or which will be _ 
issued in the future. Because of the - 
weakness of MESA’s evidentiary 


presentation and legal theory, it is 


difficult to gauge the impact that 


aap 
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| today? S secon is: ty to ae 


In large measure, of cour se, the im- 
“pact may be determined by alterna- . 
tive arguments not pre esented in this 


case and upon which we ought not 


to speculate since our function is_ 


strictly adjudicative. We are not 
here to provide MESA with legal 
- theories to sustain its petitions ‘for 
assessinent of civil penalty. See Na- 


E tional Realty and Construction Co. tee 


Ine. We OSHRC., Supra, ab: Ta Bs 
; However, bi there are no alterna- 


_ tive, persuasive arguments, then 
many sec. 104(i) citations may 
have to be vacated and: the Secre- 
tary:and the Secretary of. Health, 
Education, and Welfare may have 
to engage in rulemaking. As to the 
former prospect, we have few 
qualms. This case is no. different 


~~ than Hall. Coal Company, supra, 


where we struck down a notice. of. 


violation, finding a failure to com- 


ply with the incombustible content | 
requirements of sec. 304(d) of the 


Act, 80 U.S.C. § 864(d) (1970), be- 


_ tory analyses and was content to 
rest its case purely on the visual ob- 
ser vations. ‘of the. issuing inspector. 
- Hall led to the vacating of many 
- notices, results which were salutary 
because any sec. 109(a) (4) collec- 


tion actions’ based on. such notices | 
would have. been foredoomed.. If 


MESA’s presentation. in this case 


is the sum total of its position, then 


the vacating of sec. 104(i) notices 
or orders in the future based on to- 
‘day’s decision is a positive g good be- 
cause, as with the. Hall decision, 


cases. ‘upon "aahieh ‘the Becta: ; 
could not possibly prevail will have 
been resolved in the Department 


without bothering busy federal dis- 


trict courts and “United States at- 
torneys who should not be required | 


to deal with cases that are candi- 


dates for adverse. summary judg- 
ment. As to the prospect that we 
may be inducing rulemaking, we 
can only say: that j in our opinion a 
proceeding for that purpose ‘is 


. strongly to be desired. When Con- 
gress enacted the interim manda- 


tory health standards, it was well 


aware that the Secretary and the 


Secretary of Health, - Edueation, | 
and Welfare might need to make far 
reaching alteratione of the interim 


respirable dust system inthe light — 


of technological reality and advanc- — 


Ing’ research, and as we indicated 
above, the two Secretaries have al- © 


ready done so, supra at 481. In hold- : 


_ ing MESA to the letter of | sec. 818 : 


(k) and 80 CFR. 70. 2(1), we may 


| have revealed the ‘necessity to. 
cause MESA presented no labora- 


amend the definition of the term 
respirable dust.” If there is such a. 


_nhecessity, early discovery here i is a 


happy event. In a more. general — 
vein, the convening of a rulemaking 
proceeding to deal with that defi- 
nition might provide the occasion 
to deal. with other alleged defects, 
some of which have been encased 


in regulatory concrete and are thus _ 
beyond our subject matter jurisdic- 


tion. Painful as it ‘may be to admit | 
that there are fatal. defects in the 


existing system, jt would be irre- 


sponsible and unconscionable to 
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hide sabboaty behind the on 
_ tions awaiting invalidation by a 
federal coutt. ‘Both the miners and 


| industry deserve better. 
ORDER 


"WHEREFORE, eareaat to ie 
peers delegated to the Board by 
the Secretary of the interior (48 
CFR. 4.1(4)), IT IS HEREBY 
ORDERED that, upon reconsider- 


ation, with. respect to. Appeal No. - 


IBMA 75-23-and Notice. of. Viola- 


tion No.'4 SBP: (Mar. 3, 1972), our 


initial decision IS SET ASIDE in 
pertinent part, and such notice IS 
VACATED and the order below 
assessing a civil. penalty . based 
thereon IS SET ASIDE. 

IT IS FURTHER ORDERED 
that, upon reconsideration, with re- 


spect: to Appeal No. IBMA. 75-25, 


our decision of Sept. 30, 1975, and 
the subsequent: decision . below. -on 
remand ARE SET ASIDE, and 
the initial decision below vacating 
the: subject’ 22. notices of violation 
Is AFFIRMED. 


. Davo Doang, 
ae hie f Administrative J wdge.. 


. Tr concur: 


haat a oe eee 
Alternate Administrative J Judge. 
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rable dust provisions of the Federal 


Coal Mine Health and Safety Act 
of 1969. In addition to: vacating 7 


every previously © issued notice of — 
; | violation, this decision makes future 
- notices an. improbability. — 


We have today violatedt the intent 
of Congress and made any enforce- 
ment of the program. an improba- 
bility at best: - | 

am unable to find that the areu- 
ment of the operator is other than 
attack upon not only the regulations 
and/or procedures established by 
the Secretary but’ the statutory 
scheme itself. This Board has con- 
sistently held that such attacks are. 


not litigable in an ‘adjudicative pro- 


ceeding but are properly the subject 


of ae rulemaking proceeding or 


legislation. | 
The majority opinion | rests solely 
on the definition of the: term “respi- 


rable dust” found in.sec. 318 (k) of 


the’ Act and incorporated: Im sec. 
70.2(i) of the regulations, This reli- 


ance fails to give adequate consid- 


eration to the more operative secs. 
of the Act, 202 @). and, (ty as. 


| follows: 


-(e) Tererenced 7 ‘concentrations of 


respirable. dust in .this’ title means ‘the | - 


average concentration of respirable dust 


if measured with an MRE instrument or | — 


such. equivalent. concentrations if. meas- — 
ured with another device approved by the 


- Secretary and the Secretary of Health, 
Education, and Welfare, As used in this 


title, the term “MRE instrument” means - 


- ADMINISTRATIVE. JUDGE 
‘SCHELLENBERG | a 
DISSENTING: - 


~ Today’ Ss decision by my collea; gues 
on the Board. destroys the integrity 


— of, and renders a matty the pour 


the gravimetric. dust. sampler with four 


chatinel horizontal elutriator - ‘developed 
by the Mining Research. Establishment of 
the National Coal Board, London. 
England. » 

(f ) ‘For purposes of this title, the term 
“average concentration” ‘means. a. deter 
mination which accurately represents the 
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re oe conditions with regard to 
? respirable. dust to. which each miner in 


the active workings of ‘a mine is ex- 
posed: ak a [Italics added. ] 


There is‘a big difference between 


the definition of “respirable dust” 
and the measurement of the “aver- 
age cohcentration,” a distinction 


oe overlooked by: my col- 


leagues, : 


Since oo ees edthors 
ized and mandated that the “aver- 


age concentration”: of. respirable 
dust: be: measured with an MRE in- 


_ strument:it necessarily follows that: 
it approved the measurement of 


dust particles of. up to 7 microns in 


size since .this is.. the. established: 


limit of. capability. of such instru- 


ment. Furthermore, Congress 
granted to the Secretary and the. 

| Secretary, of HEW..the authority 
to approve “another device” . with: 


~~ which to measure equivalent: concen- 
trations. The. device so approved by 


both Secretaries is-a. battery-oper- 


ated personal respirable dust sam- 


pler..This sampler has an estab- 


lished: capability limit of up to 10 


microns. Pursuant to sec. 70.206 the — 


concentration of respirable dust 
- measured with a personal sampler 
unit “shall be multiplied by a con- 


stant factor of 1.6 and the product. 


shall be the “equivalent concentra- 


tion as measured with an MRE in- 


strument.” 

It 3 is clear to me that this section 
~ is.a recognition of the difference in 
the dust recovery characteristics of 


the MRE and the personal sampler — 


unit and provides, for a compensat- 


| ing factor i in determining the “aver- 


presently beg 


age. " concentrition.. or - respirable 
dust” to account for such difference. 

As far as I can see, ‘neither the 
Congress, the respective Secre- 
taries, the scientific community, | 
nor, most impor tantly, the industry 
was, or is, cognizant: of any dust 


measuring device. which. excludes 


all dust particles, in excess of 5 
microns in size. 
I further emphasize that the Act, 


sec. 202(a), places upon the opera- 
tor the responsibility for taking — 


“accurate samples of the amount of 


Yespirable dust in the mine atmos- — 
phere to which each miner:in. the 
active workings of such mine is ex- — 


posed.” The ‘Secretary’ S. responsi- 


bility pursuant to the same section 
‘is. to provide a method of transmis- 


sion of samples, and to analyze and 
record the results. In net effect, the 
Secretary’s responsibility ‘is to en- 

sure that the samples taken by the 


operator are analyzed-in an ‘atmos- 
phere free of outside contamina- 


tion. I. find’ nothing j in the A.ct re- 


quiring the Secretary to further re- _ 
fine individual dust samples taken 
by the operator as suggested by the — 


majority nor am I sure such a sci- 


entific procedure exists. It appears 


to me, since no instrument current- 
ly exists which is capable of filter- 
ing out dust particles in excess of 5 
microns in size, that all samples 
submitted for 
weighing automatically must be 


- considered contaminated; and in- 


valid. 


- In my opinion the Secretaries of 


the Interior and HEW are precisely 
following the intent. of. the Con- 
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“gress: in» the collection of Soles ; 
and the measurement thereof. I 


arrive at this conclusion after a re- 
view of the testimony of numerous 


persons before the Subcommittee — 
on Labor of the Commitee on “Labor ~ 


and Public Welfare, of the United 
States Senate as well as “similar 
testimony before the General Sub- 


committee‘on Labor of the Com- | 
mittee on Education and Labor of 


_ the House of Representatives. 


1 Testimony - ‘concerning ‘méasurement | of 
Respirable Dust before: Senate Committee : 
. 1. James R. Garvey, VP National Coal Assn., 
Pres. of Bituminous. Coal Research,. Inec., p. 
571-593; 2. Dr. I, E. Buff, Chairman,: Com- 


mittee of Physicians for Miners’ Health and. 
p. 625-653; 3. 


Safety, Charleston, W.. Va., 
Louis B. ‘Kerr, M.D., Asst, to ‘Exec, Med. Officer 
of UMWA Welfare & Retirement Fund, -p. 677— 
694: 4. Dr. William H. Stewart, Surgeon Gen- 
eral, PHS, p. 


ing resumed . Statement of Dr. Murray’ B. 
- Hunter, Fairmont Clinic, Fairmont, W. Va., p. 
852-858 : 6. Dr. Leon. Cander, Chairman, Dept. 
- of Medicine, U. ‘of. Texas Medical School, p. 


860-865 ; 7.. Prof.. Jethro. Gough, Professor. 


Welsh Nat'l 
8. Dust 


& Head, Dept. of Pathology, 
School of | Medicine, Dp: 1027=1080 ; 
Concentrations — 


P. :1314— 1828. 
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G22-743;. 5. Dr. Ian Higg ins, 


School of Public Health, U. of Mich., includ: 


in-. Bituminous Coal Mines .. 
(Survey. conducted eee Uv. 8. Bureau of Mines), . 
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Tt is clear ian me nat Congress i in 
setting the 3. 0 mg/m° and 2.0 mg/ 


m3 standards was fully aware that 


such standards related to the collec: | 
tion characteristics of the MRE. 
In sum I conelude that Congress 


7 meted the collection and analy- 


sis of dust samples. to a size of 7 


-Mnicrons and. the. respective Secre- 
taries,. p ursuant to Statutory. - 
authority, have approved “a. per- 
‘sonal sampler unit which, with the _ 
conversion factor, measures’ the _ 


average concentration of respirable 


dust to which miners are exposed in - 


conformance . with Roa ieee 


The: etal here is ‘upon tis | 


statutory and reg gulatory systém. in 


general and as such is not proper 1 in 


an adjudicative proceeding. 


I respectfully dissent and. would - 


affirm the Board’s original decision. e 


in this proceeding. : 


Howanp J. ScnetLannne, Jv. _ 
| | Administrative J udge.” - 
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Decided Pebruai ay 8, i He: 2 7 


F is “% Contract No. 14-16-003-138, 448, 
Crab | Orchard ‘National: 


= Refuge, Fish and ‘Wildlife Service. 


‘Dismissed and Remanded. 


1 Contracts: Disputes and Remedies 


Jurisdiction—Rules of: Practice: Ap- 
peals: Dismissal 7 


An ‘appeal by a concessionaire at a wild- 


| life refuge who alleges that Government 
harassment of the. public, failure to re-. 


pair roads and other actions resulted in 


a decrease’ of business and’ .w ho. seeks: 
therefor to be relieved. of payment: of a 
semi-annual franchise fee of 3 per cent of | 
gross. receipts requir ed under ‘the conces- 
sion agreement and given the right to- 
sell beer, inter alia, is dismissed for lack. | 
of jurisdiction, since. the. agreement con- 
tains no adjustment provisions and the 
- relief requested. entails ‘reformation — Of: 
‘the agreement, but is remanded to the. 
| contracting officer, who has wide discre-. 
tion under the agreement to. provide 
relief, for further consideration in the 


light of the Board’s opinion. 


APPEARANCES: Mr. John i. ‘Hays, 
Pirate’s Cove Marina, Carbondale, THi- 
. nois, for the appellant ; Mr. Elmer T.. 
| Nitzschke, Jv., Department Counsel, 
er the 


Twin Cities, Minnesota, — 


. Government. 


OPINION BY. ADMINISTRA- : 


CLAVE JUDGE KIMBALL. 


-. INTERIOR BOARD OF — 
CONTRACT APPEALS 


aT his appeal arose as.a result. ofa 


concession. agreement under which 
~ Dee. 27, 1978 (Hxh.. No. 2). 


teferr ed to are > contained in the appeal file. 


=N ot in | Chronological Order. . 


“Wildlife 


“AAB 


- the appellant - was eee aie 


_ provide certain . accommodations, 
. facilities and services for the eae | 


at Crab. Orchard Dock No..: 2. 
located on Crab Orchard Lake: in 


Crab Orchard National: Wildlife — 
Refuge, for a 10:year-term com- 
mencing Apr. 1, 1971. In turn, the | 
appellant was required by sec. 6 of 
the agreement to pay $500 annually 


and a franchise fee. of three percent — 
of its gross receipts to the Govern- — 
ment within 90 days after June 30 


and Dec. 81 of each year. The appel- 


lant contends that’ Government 1 in- 


terference and restrictions. have 


made its operations unprofitable | 


and impaired its ability to pay. For. eke 
this reason, it requests that it be 
‘relieved. of liability. for future. pay- - 

| ments ‘ ‘until such time [as] Pirate? S 
‘Cove can show-a ‘sufficient profit to 

: warrant. payment of the 3%” + and. | 
it-seeks a return.of those payments 
made by itin 1972 and 1978.0 0 
_ In the contracting officer’s. deci- 
‘sion — | | 
: appeal,’ 2 he ‘determined that the 


which. precipitated | this 


Government was: not responsible: 


for appellant’s financial difficulties. _ 
Consequently, he refused either to 


refund previous franchise fee pay-— 
ments or to waive future paynients. - 
He found that the appellant was in. 
default for failing to pay the fee for 

the period from J fanuary 1 to- 


7 J une e 30, 197 S and thereafter issued 


; 1 Appellant’s soma dated Mar. 13; 1974, 


“2Decision of the Contracting Officer, dated 
All exhibits . 
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a notice of termination ‘of the con-. 


cession arrangement under sec. 12.° 

Although -appellant’s nonpay- 
ment is the cornerstone of the con- 
tracting officer’s decision, the ques- 
tions presented to us go well beyond 
that of default-excusability. We 


are called upon to remedy certain 


alleged * wrongs. The appellant 
seeks through this appeal to im- 


prove the business climate for its. 


concession. It wants us to require 
the Government to promote in- 
creased usage of Crab Orchard 
Lake specifically by such means as 
restoring electrical outlets at an ad- 
joining campground, raising the 
water level of the lake, reopening 


beaches and recreational areas, per-— 


‘mitting the sale of beer, installa- 
tion of a miniature golf course, and 


the use of musical entertainment, 


by improved maintenance of the 


roads and by lessening “too much. 


Federal control” and “harassment” 
of the public. The appellant also 
seeks to prevent a nearby conces- 


sionaire from competing with it in 


the sale of similar items. 


[1] The appellant. ascribes to he) 


Board an inherent authority we do 
not have, We cannot compel the 


-.Government to restore electrical 


outlets at the campground, or to 
raise the water level of the lake, or 





3A notice of termination dated Feb. 12, 1974 
(Exh. No. 3), was canceled by notice dated 
Feb. 26, 1974 (Hxh. No. 14), following pay- 
ment by the appellant of the fee for the per iod 
Jan. 1-June 30, 1973. Subsequently, the con- 
tracting officer issued a notice of termination, 
dated Dec. 24, 1974 (which is hereby added to 
-the appeal file as Exh. No. 15), for nonpay- 
ment of the fee for the period: between Jan. 1 


and June 80, 1974, and for failure to furnish a - 


performance bond as meauired by sec. 8 of the 
agreement. Ae a ait 
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to reopen beaches, or to install a 
miniature golf course. Sec. 19 of 


the agreement, pursuant to which 
this appeal was taken, is the usual 
Disputes clause found in Standard 
Form 32 and, standing alone, does 


‘not constitute an avenue of relief.* 


Unless an agreement before us 
makes provision for some adjust- 
ment, we are powerless to act.> The 
contract under review is devoid of 
such terms as are usually found in a 
standard procurement. contract. 
The agreement has provided a, right 


_ without a remedy. 


The concession agreement m makes 
no exception to the payment of the 
gross receipts fee. It specifically 
prohibits the sale of-alcoholic bey- 
erages. It- makes clear that the pri- 
mary purpose of Crab Orchard is 


the wildlife refuge and that the _ 


concession arrangement and other 
recreational aspects play only a- 


subordinate role there.® It does not 


4 See Toke Cleaners, TRCA-1008-10-78 (May 
10, 1974), 81 I.D. 258, 74-1 BCA par. 10,633; 
and Placer County, California, IBCA—777-5—69 
(Apr. 8 1971), 78 1.D. 113, 183, 71-1 BCA 
par. 8801, at 40,890 in which the Board said, | 
“The inclusion of a Disputes clause in a con- 
tract does not convert what would otherwise be 
a claim for breach of contract * * * into a 
claim under the contract.’ " . 

5 Td. 

® Sec. 19 provides: 

“general Pr ovisions—(a) The concessioner 
agrees that the concession | area is ‘at all times: 
subject to the dominant use and regulation by 
the Secretary in his control and conservation | 
of fish and wildlife and the Concessioner shall 
not do or suffer to be done * * * any act in: 


tended to interfere with the Secretary’s con- 


trol over the same. The Concessioner specifi- 
cally waives any and all claims for damage 
resulting from activities of the Secretary or 
his representatives or employees in’ connection 
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| give the appellant a an exclasive con- | 


cession. 


. What the sprallant ia asked ae : 
to do. entails rewriting the agree- 


ment to provide more’ favorable 


na terms. This we cannot do. Reforma- 


tion of a contract has long been con- 


sidered. beyond @ a board's: ad 


HOH on & 

With respect to the farichise fee, 
from time to time some contract 
- provisions have been held to be un- 
-conscionable by virtue of the Uni- 


form Commercial Code and there- 
fore unenforceable. The appellant — 
has not made any such allegation. 


= and ‘we perceive no basis for'so find- 
ing on the record before us. A fee 


equal to three percent of a. conces- 
- slonaire’s gross receipts does not ap-_ 
‘pear unreasonable, even though, 
from the appellant's point of view, | 


it may have been more equitable, as 


it has urged, if payment of the. 


franchise ‘fee had been made con- 


_tingent on some minimum cerning) | 


or thad been graduated. 


with the program of fish and wildlife. con-. 


servation and protection, * * *??. 
read : 

oTTAT WHEREAS, the Crab Orchard Na- 
tional Wildlife Refuge * * * has been estab- 


lished for the management, protection and 
conservation of Bue aery birds oud: other 


wildlife : and. 


“WHEREAS, it is ihe purpose of the Secre- - 


tary to. facilitate enjoyment by. the. general 
publie of the recreational. opportunities in the 
area to an extent consistent and compatible 
with the primary purpose of une refuge Hoe 9? 
(Italics supplied) - 

T Angus Park Weolen Company, Ine., ASBCA 
No. 18827 (Oct, 24, 1974), 74-2 BCA -par. 
10,924, at 51,982; Kasper Brothers, GSBCA_ 
No. 4016 (July 17;. ree) 742 BCA Da 
10,753, at 51,130... - . 

Wee RHEDIM Oerdoratlon: ASBCA “No. 

7578 (June 29, een 73-2 BCA par. 10,167, 
a 47,868. ; 


_ contracting 


Recitals at the beginning of the agreement 


Officer on Dec. 18, 1978, 


The appellant: Tae not established 


has extent of the financial loss it: 
claims to have sustained. According 
to the appellant, its gross receipts 


decreased from $178,000 in 1971, to ~ 
$146, 000 in. 1972, and dropped fur- 


ther to $99, 611.59 in 1973,° but a — 7 


decrease in receipts does not neces- 


_ sarily result in an unprofitable 
| operation. The agreement does not 
guarantee the appellant against 


loss, nor does it guarantee it. B. 


profit. Under sec. 5 of the agree- 
ment the rates and. prices charged 


are. subject to the approval of the 
officer, “with due re-— 
gard for the right of the Conces-. 

sioner to realize a fair profit from — 
the concession. operation.” There is 
no indication that the appellant 


sought to raise its-prices or that the 


Government, refused. to permit: an 


- Increase. - 


_ The . contracting ao eee 
mined that the financial difficulties 
which. allegedly ensued. are not the 
responsibility of the Government. — 
By Sec. 1 of the agreement the con- 
tracting officer is given wide dis- 
cretion to relieve the concessionaire 

“in whole or in part of any or all 
of [its] obligations for such * * * 
periods as” he deems ‘ “proper” upon | 
a showing of “circumstances beyond | 
the control of” the concessionaire - 

“warranting such relief and upon 
a determination” by him “that such 


S action - is in the interest. of the 


United States.” In the absence of a : 


* Transcript. of hearing held by contracting 
in connection. with 
appellant’s claim, p. 1 (Exh. No. 6). The 
transcript filed was unupaginated and has since 
been paginated by. the Board. 
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= clear showing of dapat. ae we 
- may not look behind. his failure: to 


“exercise. his ‘discretion in favor of 


the appellant. 10 We may not sub- 


7 stitute our judgment. for his. 


From our examination of the 1 rec- 
. ord a question . arises whether the | 
Government fully met: its duty to. 


make road repairs under sec. 4(e) 


of the agreement, but, no causal con- : 


nection between inadequate repairs 


and the decrease in gross receipts 
has been demonstrated. The evi- 
dence presented is insufficient to. 
i hold that a. breach actually. OC- | 
curred. Even if it were sufficient, 
however, the. appellant: must. Jeok | 


: elsewhere for redress. 


The > appellant may have lost 
-. sight of the fact that at Crab Or- 
chard the: Government’s ‘primary | 
‘concern is: ‘conservation. of fish and 
7 wildlife. Whatever swimming 2, boat : 
| ing and: other recreational activities | 
occur there are expected to be com- 


patible with a wildlife refuge? — 
| -meration: of acceptable excuses for 


default in sec. 12, the Termination. 
for Default clause, we are powerless oO 
to hold that any of the circum- 


Whether the Government went Phe: 


yond. its. legitimate interest and 
~ acted unreasonably. is outside the 
~ power of this Board to determine... 
‘It has been said, as a general prop- — 
-_osition, that implicit 3 in a contract - 
ois a duty. by a. party through its 
~ acts not. ito make. performance by | 


the other party more expensive and 


thus less profitable. The Court of 
- Clans: failed to find an. eee ¢ 


(1962). See. also, Air Terminal Services, Ine. — 





eo See Thomas Ww. Yoder: 


~GSBCA No. (8539 oe “1, ute), ome a BCA 
. par. 9975. 
1 Note 9, supra, at. 12. 


OF THE. DEPARTMENT OF THE 


aa oman Ine.,. 
.. VACAB No. 997 (Jan. 25, 1974), T4-1 BCA 
par, 10,424; Norair Engineering Corporation, — 


INTERIOR ‘183 LD. 


condition not, Gs hitter perform- 
ance was present. where a. hunting 4 
lodge operator had a concession to 


run a lodge in a wildlife refuge and 


the Government reduced the length — 
of the: hunting season.” Neverthe- 2 
less, it seems to us that undue.Gov- 
ernment interference and unneces- _ 


sarily harsh enforcement of restric- 


_ tions, of the nature alleged, which 

can be shown’ to have caused the — 
| appellant’s operations to be unprof- aso 
-itable, 


might constitute 2. breach of 
such an ‘implied duty, although be: 


. yond our. jurisdiction. to. remedy.’ 18: 
In our view, the blanket-waiver of — 


claims for damages resulting from 
Government conservation activities, 


2 contained in sec. 19,1 does not pre- = 
: elude the appellant: from. pursuing _ 
: such. a claim in the proper ; forum. 


We are unable to provide the ap- : 


pellant any relief to which it may be 


entitled: In the ‘absence of. an enu- 


stances relied upon by the appellant 


constitutes sufficient excuse for its 


default in paying the franchise fee. 
Accordingly, the appeal is. ‘dis-" 
missed. and remanded to » the con- 


aie: vy. | United States, 158 Ct, Cl. 285 i, 
Vv. United States,.165 Ct. CL: 525," 533-34. : 


(1964); cert. denied, 879 U.S. 829 (1964). 
13 Generat. Motors Corporation, AC Spark 


- Plug Division, ASBCA Nos. 14414-15 (Aug. 24, : 
. 1970), 70-2 BCA par. 8446, i . 


14 See note 8, ss cS 


day — OF THEODORA M. WITHAM’ 
Ee ag ms December 29, 


i tr acting officer: for fay ther consider- | 
ae ation i in the light of this opinion.’ 15 


| APPEARANCES: ‘William Ht: Bab- tha 
cock, Esq., on behalf of Theodora M. 
‘Witham and. John W, Burke, Esq., 

_. Office of the Regional Solicitor, on 
behalf of Bureau ‘of. Land ue - 
fee ment. | 


| Sinaran Pp. Kinmatt, - 
Administrative J ude. 


Tc CON CUR: 


i Wiutri F. MeGnaw, 2 
- saci Administrative ae i 


APPEAL OF THEODORA M. me 


i WITHAM* 


“4 ANCAB 20 


| Decided December 29, 19% 75 e | 
| peal Board, pur suant to. delegation " 
of authority in the Alaska Native 
Claims Settlement’ Act, 48. U.S.C.” 
 §§ 1601-1624 (Supp. IT, 1972), and 
the implementing regmlations:; in4a 
CFR Part 2650-and: Part .4, Sub- 
part J, hereby. makes the following | 

’ findings, conclusions, and decision 
affirming the decision of the State 
Director, Bureau of Land Manage-. ~ 
ment, + AA-9037 (hereinafter:re- 
ferred to as the State Director)... 


- Appeal from: the. ‘Decision of - the 


_ Alaska State Director, Bureau of Land 
| Management, Ht AA-9087, 
an application for primary place. of | 


‘rejecting 


residence under Sec. “14(h) (5) of the 
_ Alaska Native Claims Settlement Act, 


43 USC. §§ 1601-1624 Sup. I, 


is 1p78) 


F Management ‘st AA-9087, 


Le: Alaska: Land Grants ad Selec- 

| Native. | 

é Primary — 
Place of Residence : | Filing Deadline: | 


-. Generally—Alaska 
Settlement “Act: 


tions: 
Claims 


Waiver | ' 
See. 14(h) (8) of ty Ragea “Native 


: ‘Claims Settlement Act establishes a man- 
- datory deadline. for applications: for a. 


| - primary place of " residence, which may 


fs 18 See James Know dba Jak itevaries, 


| IBCA-684-11- 67 (Feb. 18, 1968), 68-1 BCA 


par. 6854, in which we.stated that the con-— 


tracting officer’s .authority in the’ area of 


- breach of. contract. claims exceeds: that of the tes 
. | Board. 


“Not in Chronological Order. Z : 


Deadion of the aareat of ‘Land 
dated n 
July 29, 1974, affirmed Dec. 29, 1975. : 


(1975 7 ke AO 


not ‘be waived - in: ‘the exercise of. Secre- | 
tarial discretion. ; . 


- OPINI ON BY CHAIRMAN | 
7 BRADY — | 


“ALASKA NATI VE CLAIMS” 
7 APPEAL BOARD . : 


he Alaska, Native Cleans. Ap 2 


Pursuant to regulations In: 43 - 


OF R Part 2650, the State Director — : 
is the officer of the. United States gee 


Depar tment of the Interior. who is — 


authorized to make final: decisions Se 
~~. on behalf of the Secretary | on land _ 
selections under the Alaska N ative os 
Claims Settlement Act, ae to 7 


appeal to this Board. a 
On July” 99, 1974, the. State Dix. es 


rector issued a. decision rejecting 


the - application — ‘of Theodora M. 


Witham fora primary place of resi- — . 
dence. under | sec. 14(h) (5) Of the 2 


450 DECISIONS. OF THE 


| Alaska Native Claims esioment. 


“Act. The decision. stated, in perti- 
7 nent part: 


On July 13, 1974, Theodora M. Witham 
fled an application for a primary place 
of residence. under sec, 14(h) (5) of the 
‘Alaska Native Claims Settlement Act of 
Dec. 18, 1971 (85° Stat, 688). 


See. 14(h) (5) of. the Act states: in. 


bar | Fa 


The Secretary may. convey toa Native, | 


upon application within two years from 
the date of enactment of this Act * * * 
160 acres of land * * *: . Determination of 
occupancy shall be made by the Secre- 


tary, whose decision shall be final. * * * 


(Italics added). . 

Ms, Witham did not file het applica- 
tion within the time period specified in 
the act. Therefore, Mrs, Witham’s ap- 
plication must be, and is hereby, rejected. 


‘The appeal filed on behalf of 


Theodora M. Witham agrees ‘that 
the application for a primary place 
of residence was not filed prior to 
the two year deadline specified in 


the Act but argues that the deadline 


should be waived based upon the 
Witham’s long residence on the 
pr operty, the improvements | they 


have made, and: their lack of knowl. 
edge of the two year deadline in 


ne Claims Act. 


~ The following: earns from the 


~ documents fled | by Mr. William H. 
- Babcock, attorney for the Withams, 
is. representative of their position. 
Inthe case of Mrs. Witham, we have a 
per son who was not aware of these provi- 
sions of the Act, and: who. had made re- 
peated annual requests. of. the Forest 
Service for the right to-. ‘aquire [sic] 
permanent possession. ‘of the land upon 


~ which she, her husband and her children 


have been living for many years. It seems 
to us imminently unfair that; because she 


DEPARTMENT. OF THE | 


INTERIOR [88 ED. 


was not aware of the provisions of this 
act,.as Someone would have been in the 
city, she. would be deprived of her rights 


under the act. I would like to point out 
that Port Alexander, where the Withams 


~ jive, is an isolated, sparsely settled com- 


munity over 100 miles from Sitka with 
no communication except by boat and 
plane, and that communication normally 
being very spotty. 


the usual residents of Port Alexander.— 
Letter dated June 11, 1974, to the Bureau 


of Land. Management from William H. 


Babcock, : 
I know from. my: own knowledge, that 
the Withams had repeatedly attempted to 


_ buy the land from the Forest. Service, or 


have some kind of ownership of the land, 


other than that which they have, which. 


appears to be sort of a year to year lease ~ 
at will and at the sufference of the 
Government. ‘The Withams, to my knowl- 


‘edge; have improved the land where they 


live, they have a nice home on the lot and 
have lived there since 1963,. Although it 


is isolated, I have visited it on occasion. 


They are raising a.fine family. in Port — 
Alexander and it. would. really appear ; 


that in all equity and good faith, the - ap- 
pellant’s request to waive the two year 
period, be. granted —Supplemental Docu- | 


mentation - In sanigahae of Appeal, filed 


Oct. 6, 1975. 


[1] Sec. 14(h) (8) « of the Alaska 


| Native Claims Settlement Act, a 


vides: 


~(5)'The Secretary may phir a 


Native, upon application within two years 


from the date of enactment of. this Act 


(Dee. 18, 1971], the surface estate is not - 
to exceed 160. acres of land. occupied by 
_ the. Native as a. primary place of resi- 


deuce on August 31, 1971. Determination | 
of occupancy shall be made. by the Secre- 
tary, whose decision shall be final. “The 
subsurface estate in such. lands shall be 
conveyed : to the appropriate Regional 


| Corporations ; ; 


Mrs. Witham is the _ 
only Native among the 80 people who are | 
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December 29, 1975 . 


“The povilatione in 4B oF R Part 
2650 provide: : 


g 2658. 4 Termination. of selection period. 


Applications for. selections. under this 
subpart will be rejected after all allocated 
lands, as provided in § 2653.1, have been 
exhausted, or if the application is received 


after the following dates, whichever. oc-' 


curs, first : 


(a) As to primary gee of residence— . 


December 18, roe 


* = me % * %. % 


§ 2658.8 Primary place of residence. . 
(a) An application under: this subpart . 


may be made by a Native who occupied 
land as a primary place of. residence on 
August 31, 1971. 

(b) Applications for a primary place 
of residence must be filed’not later en 
December 18, 1973. 


_ Since the Act and the pe valsionel 


| require that applications for a pri- 
mary. place of residence be rejected 
if not filed prior to Dec. 18, 1978, 
the ‘application of Theodora M. 
Witham filed on June 18, 1974, was 


properly rejected. And, it appears | 
that the appellant’s nooaeey for a 
waiver of the statutory deadline 


must also be denied. 


~ The regulations 3 in. 43 CER Part 


| 2650. provide: 


§ 9650. 0-8 ‘Waiver. 


The Secretary may, in ‘his discretion, 
waive any nonstatutory: requirement : of 
these regulations. When: the rights of 
third parties will not be impaired, and 
when rapid, certain settlement of the 
claims of Natives will be assisted, minor 
procedural and technical errors should be 
waived, 7 


"We can assume fant soci would 


be served in some cases if the Sec- 
retary were vested with authority 
to, waive the two year filing dead-. 


line for primary les of patente 


applications, Assuming the truth of 
Mrs. Witham’s allegations in this 
case that she has occupied the lot 
claimed as a primary place of resi- 


‘dence continually since 1963,: that 


she has improved the property, and 
that she has a “nice home on the 
lot” and is raising a family-there, it 


appears that her occupancy is of the 


type contemplated by sec. 14(h) (5) 
of the Act and that her claim may 
deserve relief. However, the regu- 
lations permit the waiver of only 


| “nonstatutory requirements.” Since 


the two year deadline for filing pri- 
mary place of residence applica- 
tions is expressly stated. in sec. 
14(h) (5) of the Act, it is not. with- 
in the Secretary’s waiver caper 
under this section. 7 

No opinion is expressed c on. the 
other defects alleged in Mrs. With- 
am’s application in view of the 
conclusive nature of the two ie 
statutory deadline. | 
- Therefore, the appeal of Theo- 
dora M. Witham, from Bureau of 
Land: Management decision ++-A A— 


9087, dated July 29, 1974, is dis- 


missed, and the decision of: the 


Bureau of Land Management. is 
affirmed. 


Juprra M. Brapy, - 
— Chairman. 


WE CONCUR: 


Lawrence Matson, 


Member of the Board. 


Apream F. DuNNING, | | 
Member of the Board. — 


452 
APPEAL OF JOE KLIMAS* 
oe ANCAB 26 


Alaska State Director, Bureau of 


Land» Management #AA-8609, te firming the decision of the State  — 


Director, Bureau of Land Manage- . ~ c 


jecting an application for a primary 


place of residence under sec, 14(h) (5). 
of the Alaska Native Claims. Settle-. 
ment Act, 48 U.S.C. $§ ay 1624 


(Supp. II, 1972). 


Denition of ahs Bureau of Land 
dated | 
May 17, 1974, affirmed Apr. uy 1976. 


| 1, Alaska Native Claims Settlement 
Act: 7 


Management + AA-8609, 


Primary Place » of ‘Residence: 
Intent to ‘reside without evidence of 
actual residence — 


‘establish claim to land as a . primary. 


place of residence. 


| Sec, 14.(h) (5) and 48 CFR 2658.0-5 ‘of 
the Alaska Native Claims Settlement Act 

require that land applied for as a pri- — 

. .mary place of residence be occupied by 


the applicant asa primary place of resi- 
dence on Aung. 31, 1971... “Primary place 


of residence” as contemplated by 43 CFR. 


2653.0-5(d) means a place. comprising a 


. primary place of residence of an appli-— 
- cant on Aug, 81, 1971, at which he regu- 
lary resides - on a permanent or seasonal 


basis for a substantial period of time. 


APPEARANCES: Regional Solicitor — 
_ on behalf of State Director, Bureau of 
% a Land Management, Alaska Region. 


OPINI ON BY CHAIRMAN 
| BRADY » 


ALASKA NATIVE CLAIMS | 


APPEAL BOARD 


*Not in Chronological Order. 


_ DECISIONS OF THE DEPARTMENT’ OF THE : INTERIOR 


is insufficient to “ 
7 cupied by: ‘the Native as a primary ‘place 


7 -[88. LD. 


of baithotiy in the Alaska Native | 


4 Claims Settlement Act, 48 U.S.C. 
: | $8 1601-1624 (Supp. IT, 1972), and a 
‘Decided Aprité 28, 1976 | 


Aaneay from. the. Decision of the / 


the implementing regulations i in 43. 
CFR Part 2650 and Part 4, Subpart 
J, hereby makes the following find- 
ings, conclusions, and aiesimon: af-. 


ment +AA-8609° (hereinafter ‘Té- 


~ ferred to as the State Director). 


Joe Klimas appeals from the 


May 17, 1974, decision of the Alas- 
ka State Director, Bureau of Land 
Management. peecuae has primary = 
place of 

| #AA-8609. 


residence ‘application 


» See. 14(h) (5) of the . Act states: 


: /The Secretary may convey 0 a Native ~ 


* the surface estate * * * of land oc» 


of residence. on Aug: 31, 1971. Deter- — 


aiination of occupancy shall be made by | 


the Re cary, Whose decision shall be ae: 


final. | * 


ve ‘Klimas cer otifies on. his appli 


cation that he did not have a pila: 
mary place of residence on the tract 
on Aug. 31, 1971. | 


In two. ietiars to ne Board. sei aa 
July 8, 1975 and Dec. 23, 1975, Mr. 


“i tivias asserts that while ie has 


never “located” the land, the land 


‘1s private property - “oiven to. his : 
family by the Russians and de- | 


scribed to him by. his grandfather.” Ve 
He further asserts that such prop-. _ 


~ erty is protected by the Treaty of 
~Cession, and states his intent to 
. “build a home on the land “in about, aa + 
a 2 more years.” 7 | 
The Alaska Native Claims. ap a 


are * pack in the days after ‘the. Rus- ae 
peal Board, pursuant to delegation | 


: sians had: been here awhile *.* * mem- —- 
bers of amy family * * * agreed to serve 
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: Aprit 28, 1976 


| ies Rueeais. ‘for. a “ apecitied: length’ of 


: time for the land. And during this length 
of time, all of the family were: ‘lost in 


various ways, there ‘was only one survi- 
vor, & man. The agreement was kept * *.* 
that this area of land.should be the nee 
vate land of the family according to the 
Russian ay ens 


(Dee. 23, 1975, letter to ANCAB), 


Now my grandfather had no legal de-". 


Scription ofthe land.as this only came 


- later after the. Americans. were here 


awhile. But he did Say. about where it 
was, he said that as you. were facing 
toward the Village of Chenega from the 


beach, that. went. around the point to- 


4 your right hand side, that‘is of the person 


_.. facing the village, and there was a small — 
cove, with a beach and the stream came 
to the cove, and that the: stream’ came . 


. from a lake. 


_ I don’t feel I weulat have : any - trouble = 
finding it. In about 2° more years I am 


going to locate the land in question. and 


. build’a home for myself just about where 


my grandfather's home was ok 


7 (J uly 8, A975, Jetter to ANCAB) — 


: place of residence on. Aug. 81,1971, 
Mr. Klimas’: epp reno: must be 


ce . and j is hereby rejected. | 


* Mr. Klimas’ applieatian is also 


~ deficient for the following reasons: — 


1. No map accompanied the ap- 
plication, as required, and the nar- 
rative description was insufficient to 
_ identify the lands applied for. (See 
— 43 CFR 2650.2(e).) 
- 9, The application was not ac- 
companied by evidence of regional 
coneurrence.: (See 48 ) CEE 2653.2 


| ae ) 


- on wa application. A dwelling is 


i, required on the tract to qualify for — 


| Native 


. No aes were listed. 


a "primary ioiaes of residence. (See “§ 
43 CFR 2653. 8-2(b) (1). ps 


‘Neither the Notice of Appeal, 


filed with the Board by appellant. 


Joe Klimas on June 18, 1974, nor 


the Statement of Reasons, filed on 


Dec. 23, 1975, rebut the decision of 
Alaska State Director, nor do they 
contain any pertinent information — 


additional to that contained in ap- 
‘pellant’s original application for a 


pumary place of residence. 

Section 14(h) (5) of the Alaska 
Claims — Settlement aa | 
states In part: | 


The. Secretary may convey to a Native, | 


upon application within. two years from pe: 
_ the date. of enactment. of this Act, the 
| surface estate is not to exceed 160 acres. 
of land | occupied by. the Native as a pri- - | 
mary place of residence | on Aug, 1 a 
(197 lie, cates: Be 


43 CFR § 2653. 0-5, Definitions, 


| | states in part: 
‘Therefore, since the land applied = 
for: was not ‘occupied as a primary 


“primary place of: “residence” 


“means: a place comprising a: primary i 
place: of .residence. of an applicant. on: 
Aug. 81, 1971, at which he. regularly: re- 
sides on a permanent or. seasonal. basis _ 
fora substantial period of time. 


(ear Because the statute and regu- 


lations require that the land applied 


for as a primary. place of residence 
must be the primary placé of resi- 
dence. of the applicant on Aug. 31, 
1971, and because the appellant cer- 
tified 3 in Part 3(b) (1) of his appl- 
cation that he did not have a pri- 
mary place of residence on the ap- | 


plied for tract on. such date, the 
dated 


appellant’s application: | 
Dec. 13, 1978, was . properly a3 
rejected. oe OU 


7 DECISIONS OF ‘THE 


454. 


- Therefore, the aoe of Joo - 


Klimas, fron Bureau of Land 
Management decision +AA-8609, 
dated June 13, 1974, is dismissed, 
and the Decision of the Bureau of 
aoe Management hereby. affirmed. 


J UDITH MM. Bae 


Chairman. . 
ye Alaska Native. Claims Settlement Act: 


We Concur: 


Lawrence Marson,. 
Member of the Board. 


Avicam F. Downie, 

- Member of ars ie ; 

“APPEAL ¢ OF ENGLISH BAY. 
. _CORPORATION* — Os hen 


1 ANCAB 35° 


“Decided June Ay 1976 | 


Aiposai: from the. Decision, of the: 


Alaska State Director, Bureau of Land 
Management | +AA-6664-B, dated 


Aug. 29,.1975, rejecting a land selec: 


tion application of English Bay Cor- 
poration, under secs. 11 and 12 
of the Alaska Native Claims Settle- 


ment Act, 43 U.S.C. §§ 1601- 1624 7 
(Supp. IV, 1974) a AS amended, 89 Stats i 


1145 (1976). 


‘Decision of ‘the Bureau of Land 
| Management +t AA-6664-B, dated 


Aug. 29, 1975, affirmed June 4, 1976, | 


43 Alaska Native Claims Settlement a 
Act: Land Selections Withdrawals— | 


“*Not in Chronolo zical OLdee: 


DEPARTMENT 


or THE INTERIOR [83 LD. 


Alaska Native Claims Settlement Act: 


Withdrawals: Deficiency oo 
Lands loeated outside of sec. 11(a) (1) 


withdrawal area for a Native Village 


Corporation can only be withdrawn for 


selection pursuant. to. provisions of Sec. 
11(a) (8) (A) of ANCSA. 


2. ‘Alaska Native. Claims Settlement | 
Act: Withdrawals: ~ Generally— 


Land Selections: Generally 


Selection ‘of: lands by Native - Village | 


Corporations pursuant to provisions of 
sec, 12(a). of: ANCSA is not permitted 
outside of lands withdrawn by provisions 
of: sec. 11(a)(1).as they relate to the. 
location of the. selecting village. 


3. Alaska Native Claims Settlement 


Act: Land Selections: - Generally — 


Alaska ak Claims Settlement Act: 


Waiver - 


Failing 0 select] land available within its ot 


sec. 11(a) (1) withdrawal, a. Native 
Village Corporation cannot by giving con- 


sent and waiver to another Native Vil- _ 
lage Corporation make said lands avail- 


able for ‘selection under provision of sec. 
12(a) of. ANCSA. | 


APPEARANCES: Foran W. Burke, 
Esq., Office of the Regional Solicitor, 
on behalf of State Director, Bureau of 


| Land Management; Jeffrey B. Lowen- 
fels, Esq., Assistant Attorney Gen- 


eral, State of Alaska; Joe P. 
Josephson, Esq., on behalf of sal 
Bay Corporation. aye © 


OPINION BY CHAIRMAN 
| BRADY. 


“ALASKA NATIVE CLAIMS 
| APPEAL BOARD 


“The ‘adhe Native Claims Ap: | 


peal Board, pursuant to, delegation 


a APPEAL OF ENGLISH BAY ‘CORPORATION 


Tune 4, 1976 


of ee m the Alaska Native 
ace not within the sec. 11(a) (1) 
- withdrawal for the wallaee of F Eng-. 


Claims Settlement Act, as amended, 


~ 483 U:S.C. §§ 1601-1624.(Supp. IV, 


197 74), and implementing regula- 


tions in 43 CFR Part 2650 and. ‘Part | 


4, Subpart J, hereby makes the fol- 
: lowing findings, ‘conclusions | and 
decision, affirming the decision of 


-. the State Director, Bureau of Land 
Management A A-6664-B (here- 
—inafter referred to as the. Sia 


Director). 


_ Pursuant to recalnniond in 48 
CFR Part 2650, the State Director | 
is the officer of the United States — 
Department of the Interior who i8 | 
authorized to make final decisions 7 
on behalf of the Secretary. on-land 


selections under the Alaska Native 


~ Claims’ Settlement, Act, ‘subject to 


appeal to this Board. 
On Aug. 29, 1975, ‘the State Di- 
"rector issued a, decision rejecting as 


~ unavailable for selection by English 
| Bay Corporation, lands described in 
«7.12 S., Rs. 14 and 15 W., Seward | 
Meee ‘The decision penile that. 


on Novy. 15, 1974, by Village Selec- 


‘tion: apolication +A A-6664 filed - 
Nov. 15, 1974, and amendment filed ’ 
Oct. 10, 1975, English Bay Corpora- _ 


— tion ied jande situated within 


both T.19 S., R. 14 W., T.12.8., R. 


15 W., Seward Meridian, along 
with: tamales in other townships. Ap- 
plication was made in’ accordance 
with sec, 12(a) of AN CSA, 85 Stat: 


688, and regulations adopted pursu- 
ant thereto in 43 CFR 2651, et seg., — 


‘ “Village: Selections.” Said es 


made paige summarized — 
follows) 


within the ‘sec. 
drawal for the Village: of ‘Port 
Graham; | 


4. That: one ‘deseribed ia 2 


lish Bay; | 
2. That: the deceifed Takao are. 
~11(a) (1) -with- — 


3. That hea sec, 12(a) (1) of 


ANCSA does not. explicitly state 
that a village may only select from 


lands specifically withdrawn for — 


that village, when read in conjunc- | 


tion with another part of ANCSA — 
sec. 11 (a) (3) (A) that conclusion 1 ie - 


clearly. intended... 
The decision fires cominents ae 


that there is. insufficient available 
land within: the English Bay -25-— 
township withdrawal to enable the — 
village to selectits full entitlement ; 
that the Secretary has withdrawn 


deficiency lands as stipulated by - 


sec. 11(a)(8); and that English - 
Bay Cor poration has: selected: from : 


such lands. 


- Appellant, ‘English. Bay Campo! 
ration, asserts in its Statement of 
Reasons. that “this appeal presents 


a unique set of circumstances and 
one that was not contemplated by — 

Congress. 
question were of unique historical 
and cultural significance to the peo- . 
ple of the English Bay Village, - : 
Port Graham consented to the se- 


Because the lands in 


lection of these lands by appellant. | 


Port Graham’s acquiescence to the 
selection of its own 11(a). ‘with- 
drawal - Jands was: formalized in ~ 
support of this appeal. ee. 


Appellant. contends that: hes 


_ facts do not. t At the narrow teading | 
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: BLM es given sec. 11(a) (1) ae 


~11(a) (3) (A). * * * Congress’ pri- 
mary goal in adopting the sec. 11 
land 
_ withdrawal scheme was to to pro-. 

tect the right of full entitlement 

and to protect: village claims from 
the potential competition of the 
State and others. While Congress 


--(a)(1) and 11(a)(8)(A) . 


certainly intended to protect a par- 
ticular 


boring village * * * Congress. did 


not. legislate: with the prospect In- 

-. mind that a village would will-. 
ingly. relinquish land. withdrawn 
_ for it under 11(a) (i). to } another: 


village * ok 3. 


Appellant further conends that 7 
“since Congress has remained silent 
on the set of circumstances. pre- 

sented by this appeal, the Board of © 


Appeals must. look to ANCSA as 
a whole and the policy declaration 


: _ embodied in the Act. for. euidance 


in for mulating a decision on this 


7 app eal.” | 
Appellant Shee ee alten - 
- lives as being consistent with those 


, policies and swithin’ the terms of the 


= provisions: of ANCSA. First, since _ 


for various reasons only 300 acres 


are available for selection in Eng- | 


lish Bay’s coré township, and since 


sec. 12(a) (2).of ANCSA suggests 
a Congressional intent that selec- — 
_. tions be in units of at least 1,280. 
acres, the Board “could. consider the > 
land. selections which BLM denied. 


as part of the English Bay core 


township and direct BLM to in- 


clude these. lands: so the statutory 


| standard of 1, 280 acres can be met.” 
: Second, the Board could eae: 


"DECISIONS: OF THE. ‘DEPARTMENT OF. THE. INTERIOR / 


village’s 11(a) (1). with- | 
drawal from invasion by a neigh- » 


“the lands. aunts i BLM as &sub- a 
— stitute. deficiency lands” available =~ 
for English Bay’s selection. Appel- ie 
ant contends that the lands under 
appeal are “of a character similar =~ 
to those on-which the village is 


located” (ANCSA. sec. 11(a) (3) 


(A)), while presently, the de- 


ficiency lands available for English 


-Bay’s selection .are not of a char- 
acter similar to those inhabited by 


the village; nor are those lands as 
close to the village as the lands de- 


nied by the BLM’s decision.” Third, 


the express ‘consent executed by | 


Port Graham waiving selection and 
giving preference to selection by 
English Bay could be treated as — 
being a resolution of a dispute be- a 


tween competing village. corpora- a 


tions pursuant to the provisions of 
sec. 12(e) and regulations adopted _ 


in 43 CFR 2651.4(g).- 


Briefs filed on behalf of the State: a 


of Alaska and the Bureau of Land 7 


Management by the Regional solic-. 
- itor’s Office-in. response. to. appel- _ 


lant’s . Statement. of. Reasons vari- 


ously assert that (1) the lands in - = 


question have been tentatively ap- - 


proved for patent to the State of 
Alaska; 
within the sec. 11 (a) (1). a awe 


these - lands were 


(2). 


al of Port. Graham; (3) the lands - 


are contiguous to and/or.corners on ° 


Port Graham, not on English Bay’s: 


- (coretownship); (4) sec. 11(a) (1), 


when read in conjunction with sec. 


-11(a)(3)(A) of ANCSA indicate 


a clear Congressional mandate that. 


— village selections can be. made only 
: from withdrawals identified for 


each village; (5) therefore, since — 


the lands in question were not 


188 LD. 


we is] ~ 


- Aclsotal 5 Port Grahani: they are- 
unavailable for selection by Eng- 
lish Bay; (6) even if Port Gra- - 
ham could acquiesce in the selection — 
of the land by English Bay, it’s fail- | 


ure to select these lands Prior. to 
the Dec: 15, 1975. selection. deadline 


closes off Port Gr aham’s Tagnts, oe 

| of Port Gr aham. eee ation is 
For purpose of aching this ap- : | 
' peal,.it is necessary to consider only — 
- by the State of Alaska and Regional _ 


the land... 


those portions of ANCSA which 


7 affect lands available for selection : 
toe qualified Native Village Cor po- . 
vation. 


- “The erga issue. pr meental? by “ 
this appeal | whether, under | 


-- ANCSA, English Bay . Corpora- 
tion, | with the consent of Port ._ 
~~ Graham: Corpor ation, can select 
lands located outside of English 


— ‘Bay’s 11(a)(1) withdrawal “and 
within. Port Graham’s (a) (1) 
withdrawal. : 

_ As to the location of lands sought 
by appellant, English Bay Corpo: 


ration, certain facts as given in the 
Decision of the State Director are 
| undisputed m this appeal as ole" 
lows: | 
“A. Village a English Bay coe. 
ration is located wholly within T.. 


of me Sewar “ | Village Corporation, but also estab-. 


~ lished by description that the lands — 
~ so withdrawn enclose an identified 
village and are situated in a clearly. 
defined: location relative to said vil- 
lage i m the following manner : 


9 S., R. 16 W., 
Meridian. | 


es 12S., R. 14 W.. and T. 128. | 


“R..15-W., 


__ poration is located within both T. 9 


ore APPEAL OF ENGLISH BAY CORPORATION : ~ ow 
ae ae June 4, 1976 i | | 


R. 15. W., 


ceptions and limitations, 


of the Seward: Meridian 
are by déscription. both outside the. 
tiers of townships described in sec. 
oe 11(a) (1) (B) and (C) of ANCSA 
in relation to T. 9 S., R. 16 W., of a 
. the Seward Meridian. © hak 
8. Village of Port Graham Cor- 


S. R. 1b Ww. eae 108, R. 15 W, 
of the Sewpitd Meridian. 


4, T.12S.,R.14 W., and T,12S., 
of the. Seward: Meridien 
are by description within the tiers 


_ of townships described in sec. 11(a) 
(1) (B) and (C) in relation to the — 


townships. within which the Village - 


located.. 
As to the aecrtion in briefs filed 


Solicitor’ S Office. (for the BLM) | 


that the lands in question have been. 
tentatively approved to the State 


of Alaska, neither ther ecord before 7 


the Board or appellant: English Bay — | 
confirms nor rebuts such assertion. 


[1] Provisions of. ANCSA as re 


enacted and regulations: adopted — 


pursuant, Pheveto. in AB: CFR, sub- : | | 
part 2651, governing -withdr awal 


and selection procedures, are defin- 
ite in meaning and pr esent no pp | 


lem of ambiguity. 


Sec. 11(a)(1) of ANCSA ae 


only provides for the withdrawalof 
all. public lands. from any form of — 
‘appropriation, subject to stated ex- 
which — 


created a status of being available 
for selection by a qualified Native 


(Ay The lands in each township that 


enclose all or’ ‘part. of any Native village 
. identified pursuant to Subsection (b);..  - 
_ (B). The lands in each township that 
_is contiguous to or corners on the e town. | 
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ship that encloses all or part of such 
Native village; and: 


-(C) The lands. in, each township ree 
is: contiguous. to or corners on a township | 
containing lands w ithdrawn by pen 


(B) of this subsection. 


Due to the. physical location of a 


Native Village Corporation i in ‘rela 
tion to. either the natural! terrain or 


because of circumstances ‘provided 


by ANCSA, lands within the de- 


scribed withdrawal area actually 


-. available for selection. may be great- 
ly reduced. The effect, of. describing | 
lands made available for selection | 
‘in the above manner denies toa Vil- 
lage Corporation : so limited. any al-. 
ternative for extending this with-— 


drawal status to any other lands. 
The: appellant’s. reference to. ex- 
planation of the Conference’ S rejec- 


tion of the “free floating” concept: 


is not applicable to the selection by 


English Bay of lands outside of its 


defined withdrawal. Pursuant: to 


the terms of sec. 13(b) (3) (A)..of | 


the Senate’s version before confer- 
ence, in-the event less than 25-town- 
ships. were available for - with- 
drawal as provided ig the manner 
as. described in,. sec. 11(a) (1). 
ANCSA) due to the village s loca- 


tion, land withdrawn: to provide an. 
equivalent acreage was to be made - 


from public lands in the nearest 


proximity to the. center of the-vil- | 


lage. It is this aspect of uncertainty 


of location of withdrawal lands — 


which was being addressed and not 
the need to provide. for a deficiency 


selection to. complete.entitlement in. 
| Regulations. set forth | in 43 CFR 
26514 ae pursuant thereto, 


the manner provided for as in see, 


i1(a) (3) (a) of ANCSA. 


DECISIONS. OF THE, lamas OF THE INTERIOR | 


“reserved, | : 
_ public lands. In making this withdrawal, — 


[83 LD. 


“Sec. 11(3)(A) the pertinent 
part of which recites.as follows: 
If the Secretary determines that’ the 
lands withdrawn by subsections (a) (1) | 
and (2) hereof are insufficient to. permit. 


a Village or Regional Corporation to se- 


lect the’ acreage it is entitled to select, 
the Secretary shall withdraw three times 
the deficiency © from: the nearest un- . 
- vacant and ‘ unappropriated 


the Secretary shall, insofar as, possible, | 


_ withdraw public lands of a character _ - 


similar to those on which the village is 
located and in order of their’ proximity 
to: the center of the Native village: ae 


The remaining provisions enu- 


merate factors to be considered in 


determining the location of lands to 


be cnicsicd and the effect thereof. 


The condition necessary to be satis- 


- fied before additional. larid could be 


withdrawn. by the Secretary and 
made available for selection— (4. Cay 
a Secretarial determination that a 

village’s acreage entitlement can- 
not be met by lands which are with- 
dvawn by sec. 11(a) (1) and (Qy j= 
18 clearly’ stated and not ‘subject to 
any ambiguity on its face. It was 


only after all possible selection has 


been made within the lands de- 
scribed in sec, 11{a)(1) and (2) 
that applicants could select. from 


lands described in see, “i1(a)(3) 


(A). Said subsection thus places in 
a single provision, both the manner 
of attaining a ‘village’s deficiency 
acreage entitlement, and also as- 
sures selection _ protection. by. au- 


thorizing withdrawal of 3 times the 
Cay 


[2] See. 12(a). of ANCSA and 
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require | that all land ‘available for 
selection: situated within the town- 
ship or townships. enclosing that 
particular Native village must first 
be selected. Selections necessarily 
made. by the village corporation of 
additional land i 18: provided for as 


< follows: 


- Plus an area that. will make the + t6tal 
selection. equal, to. the acreage to which 
_the village is entitled under Section 14. 
The selection shall be made from lands 
withdrawn by Subsection tia): 

~The remaining provisions _ of 
subsec. (a) deseribé acreage limita- 
tions to selections” which are de- 
| pendent upon the prior existence of 
previous withdrawals or appropri- 
ations of such land. Sec.: ‘12(a) (2) 

of ANCSA ‘and regtilations In. sec. 
9651. 4(b) describe additional re- 


- quirements affecting -selections of 
~~ lands. which have. ‘complied with 


limitations set. forth . im sec. Be) 
| (1); supra. ¢ 

- Appellant’s, English Bay Corpo- 
ration, contention. that the Board 
could constr ue the provisions of sec. 
—-42(a) (2) ‘to be applicable to the 
lands in question is not sustainable 
by the terms of ANCSA. Inasmuch 
_as the limitations and ‘restrictions 
therein described to. selection: by a 
village corporation: are - expressly 


made applicable to only those lands - 


which have been selected pursuant 
to provisions of sec, 12(a) (1); it is 


first required that selection was 


made pursuant thereto. To deter- 
mine that. complying with a par- 
_ ticular restriction, ze. , acreage. limi- 
tation, without first siiefyine the 
selection location requirement is-in- 
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consistent with the clear expression 


of the Act. 

English Bay; appellant, 1S identi- | 
fied as being a qualified Native Vil- ns 
lage Corporation for the purpose of — 


making selections pursuant to the 


terms of this section. The amount ; 
of total acreage. to which English 
Bay Corporation is ‘entitled: to se- 


lect is determined by the pr ovisions Ps 


of sec. 14(a) of. ANCSA. 


: The requirement that ‘English 
Bay. Corporation. select land in 


compliance with - _ secs, 12(a) ( i). 
and dt of ANOSA 3 is” not satisfied 
by: a consent and , waiver of rights 


by Port Grahm Corporation toland 


not otherwise available. To permit 
such consent to be substituted for 
selection. . requirements otherwise 
applicable is contrary to this sub- 
section. | 

[3] The contention of Appellant, 
English Bay Corporation, in fur- 
ther proposing that the Board 
could construe the pr ovisions.. of 
see, 12(e) to be applicable to this: 
appeal is not sustamable . by. the 
terms of ANCSA, ae ae 

Sec. 12(e) of, A NCSA provides 


for settlement: ‘by arbitration ofa 


dispute arising out of the. single in- 
stance 1n hen the selection ri lights 
of two or more Native villages exist 
within:. overlapping withdrawal 
areas.. Inasmuch as each village 
must select all deficiency of entitle- _ 


ment due only: from land: made 


available by withdrawal in compli- 
ance with terms of sec. 11(a) (3) 
(A), the only instance of possible 
competition. between: Native -Vil- 
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lage Corporations i isin a Jos iaad’. | 
- withdrawal for both under the 


terms. of sec. 11(a) (1): with each 
having the right to select. The loss 


a of acreage resulting from the arbi- _ 


- trator’s decision would be made up 
by applying oe of sec. 11 


G8) (A) 


‘Before the provisions of this sub: 


- séction could be appropriate to this 
appeal, both English Bay Corpora- 


tion and Port Graham Corporation 


would be required to have made~ 
- selection of land which each had a 


right to select, de., if selection was 


of land within. ie sec. 11(a)(1) 
_ withdrawal of both. villages. The 
—Jands in question in this appeal are — 


not located within | a dual with- 
drawal. . | 


‘Further, an examination of the 


contents of earlier legislative pro- 


posals and hearings shows consid-. 
erable attention was given to defi-— 
ciency selections and the problems : 


of competitive rights of selections. 
~ To these problem areas, both the 


- Senate and House versions of pro- — 
posed legislation provided different — 


possible remedies. (Reference will 


be made to portions of those ver- 


sions passed by the House and 


Senate and sent to the Commit- 
tee of Conference from which 
the Report (to accompany H.R. 


10367) dated Dec. 18, 1971, was 


finalized in the form ehacod aS 


secs, 11, 12, and 14 of ANCSA.) 


_ The method adopted i in: House Res-. 
olution 10367 as amended in’ the 


Report dated Sept. 28, 1971, is of 


| particular significance in that it en- 
ables the Board to construe the pro- 


| DECISIONS | OF THE DEPARTMENT OF THE INTERIOR ; 


visions of AN CSA consistent with 2 


Congr essional intent as expressed in 


this measure. Sec. 9 thereof pro- — 
vided for withdrawal of public 
lands for selection by a village cor- 

| poration. in the same general man- 
ner as sec, 11(a) (1). of ANCSA. — 
The only » provision of House Reso- 
lution 10367 which provided for 


the selection of additional land if 
it were not possible to satisfy the 


total allotment of acreage to which 


a village was entitled Hon those ~ 


townships situated within the de- 


seribed withdr awal areas was sec. 


11(c) at page 81 of that Bill which 
provides as follows: =8 


If. sufficient lands for the purpose. of 


Subsections. (a) and (b) are not avail-. 
able from the withdrawn lands surround- 
ing a village, the shortage may be select--- 
ed. fron lands ‘withdrawn for, but not... 
‘selected by, any other village in the | 
same region, All selections shall be con-- 
tiguous and in reasonably compact tracts 7 


according to Federal or State protraction 


diagrams or approved surveys except as. 
‘separated by bodies of water. 
) added) , 


(Italics 


“Such. ‘senile had ble — in- 
cluded in ANCSA ‘as. finally en- 
acted, would clearly have been ap-— 
plicable to the issue before the 
Board in this appeal and English 
Bay Corporation could have select- 
_ed land within the withdrawal area 


of Port Graham Corporation. in the 


“event: Port ao to do - 
80. 7 | : 


~The Senate version 1 also adopted : 


‘pr ovisions for withdrawal of lands. : 
for: selection i in the manner as pro- 


vided in sec, 11(a) (1). of ANCSA, 


except to Pe ovide for a. “free float- = 


[88 rp ~? 


eS. APPEAL. or SELDOVIA NATIVE ASSN., 
: - = | duly 1, 1976 7 


= ae method ae ‘obiaatig: addi- 
tional withdrawals to make up any 


- needed equivalent acreage of 25 


townships. Sec. 14(b), thereof pro- 


vided for selections of non- -contigu- 
ous public land in order of nearness 
of proximity to the village should 


| ‘sible from already withdrawn 


lands. ‘Provision was further made 
for additional land to be made— 
available to make up a loss to a vil- | 
_ lage which released selected land to 
~ another. Native eee in ad over- — 
~~ lap area. Pian 
It is emphasized that the Com- es 
mittee was aware of all provisions | 
of both the House and Senate ver 
sions and the’ meaning thereof in. 
concluding the terms adopted i in the 
final provisions of ANCSA. Thus in 


every instance where provision was 


_ proposed for any selection of land 
outside of the regularly defined . Ao be: 
APPEAL OF SELDOVIA NATIVE ~ 
| been an elimination of such alter-_ 
native selections which were re-— 
placed with the terms of provisions. 


withdrawal townships, there had 


“of sec. 11(a) (3) (A) of ANCSA, 


‘Tt is the decision of the Board 

based upon the findings discussed 
decision of the. 
Bureau of Land Management is af- — 


above that the 


firmed. In reaching this conclusion, 


it is the determination of the Board - 
that selections made by village cor- 


porations pursuant. to the terms of 


‘sec. 12(a) (1) of: ANCSA and reg- 
ulations adopted pursuant thereto | 
are limited to lands which are avail- : 
able and situated only within the. 
townships. which a are described ii 


224-340 —77-_2 we ote 
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= sec. 11 (a) (3 in itor to ane; par- ee | 
ticular N vative village. Any selection 


which i 1s made of land outside those 


#3 described townships’ is limited to — 
the proy isions for providing defi- _ 
ciency lands under the terms of sec. — 
(a) (8) (A). 
~ sélection of entitlement not be pos- 


“NOW THEREFORE, ae Teck aa 
sion. of the Bureau of Land 


; Management +A A-6664-B, —s, 
Aug. 29, 1975, is affirmed. = 


This represents an “unanimous : 


| decision of oe Board. 


ie ODITH M. Bene. 
m4 hairman, 


‘Wer concur: | 
Asroaty F, Dowie, : 
| Me ember of the Board, 


oe A: Manon. : 
‘- ember agp the or of? 


7 _ ASSN, TNC." | 


a ANOAB 65 


“Decided Jay 1, 19? "6 " , 


? Repeat: from the Decision. of aves 


Alaska State Office, Bureau of 
Land © Management #AA-6701-C, 
AA-6701-D, dated Oct. 25, 1974, re- 
jecting in. part village land selections 


of Seldovia. Native. Association, Ine, 
under secs. 11 and 12 of the Alaska 
Native Claims Settlement. Act, 43 
‘U.S.C. §§ 1601-1624 (Supp. IV, 1974), 


as amended, 89 Stat. 1145 ein 


*Not i in a Chronological Order. 


462 DECISIONS OF THE 
Decision of the Bureau of Land Man- 


agement dated Oct. 25, 1974, affirmed 
duly 1, 1976, 


1, Alaska Native ‘Claims Settlement 
Act: Definitions: Saas wee 
and Phrases 


“Public lands” are defined in see. 8(e) 
of the Alaska Native Olims Settlement 
- Act, as follows: — 

“Public lands” means all Federal lands 
and: ‘interests © therein located in Alaska 
except: (1): 
tract, as determined:-by the Secretary, 
enclosing land actually used in coniec- 
tion with the administration of any Fed- 
eral installation, and (2) land selections 
of the State of Alaska which have been 
patented or tentatively approved under 
sec. 6(g) of the Alaska Statehood Act, as 


amended (72 Stat. o41, 77 Stat. 223), or 
identified for selection by the State prior — 
clause . 


to Jan. 17, 1969. ‘The “except” 
contained in the definition of public 
lands in sec. 3(e) of ANCSA must be 
read as an expression of Congressional 


intent not to include particular lands © 
rather than as an “exception” from lands © 


included in: the , , general | definition: of 
public lands, 


8, Alaska Native Claims Settlement 
. Act: Defini itions 


‘The definition of public lands in sec. 3( e) 
-gannot be interpreted to mean that all 
Classes of State Jand in Alaska are neees- 

sarily “Federal lands or inter ests therein” 
unless such ‘classes: of lands are snecifi- 
cally. excepted within the dee itself. 


3. “Alaska: Land Grants and Selec- 
tions: Mental ‘Health Lands—Alaska 
Native Claims Settlement Act: Ab- 
original Claims’ a, 


Sec. i of ANCSA states: : 
(a) A prior conveyances of pabilié lana 
and w ater areas “in Alaska, or any 


interest therein, pursuant to eeeeta 


DEPARTMENT OF THE INTERIOR 


Jaw, 


the. smallest practicable. 


[83 LD. 


and all tentative appr avai: pur- 
suant to sec. 6(z) of the Alaska State-_ 
hood Act, shall be reg arded as an extin- 
guishment of the aboriginal title thereto, 
if any. = 

Cb). All. abeatiaas: titles, 


it any, and 


_ Claims of aboriginal title in Alaska based 


on use and oecupancy, including sub- 
merged land. underneath all water areas, 
both inland and offshore, and including 
any aboriginal hunting or fishing rights’ 
that may exist, are hereby extinguished. 
(ce) All claims against the United States, 
the State, and all: ‘other pergons that 
are based on claims of aboriginal right, 


‘title, use, or: occupancy of land:or water 


areas in Alaska, .or that are based on 
any statute or treaty of the United States 
relating to Native use and occupancy, 
or that are ‘based on the laws of any 
other nation, including auy such claims 
that are pending before any Federal or 
state. court or the Indian Claims Com- 
mission; are hereby extinguished: | 


The effect of the extinsuishmént ‘of ab- 


original Claims'by sec. 4 of ANCSA, as 


explained in the Conference: Report (S. 
Rep. No. 92-581), 92d.Cong., 1st Sess., 


| 40 (1971) and interpreted by Hdwardsen 


v. Itor ton, 869 F. ‘Supp. 1559 (D.C. 1973), 


‘necessarily defeats arguments that Men- 
tal Health lands remained public lands 


based. On assertions of aborig Bina? title. 


A, ines ‘Land Grants and Selec- 
tions: Mental Health—Alaska Native 
Claims Settlement Act: Land Selec- 


| tions: Withdra wals 


Because Alaska: acquired a present right 


or interest in Mental Health Lands im- 


mediately upon proper selection.of same, 
and because that interest effectively 
trausfers ownership in the lands to the 
State, such lands can no longer be con- 


a sidered “public lands” within the mean- 


ing of sec. 3(e) and are unavailable for 


‘Native village selection under secs. 11 (a) 


(1) and srs (1) of ANCSA. 
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. . July 1, 1976 
| 5, ‘Alaska: Land Grants and ‘Selec- Manag ement, ‘dated: Oct. OF 1974, 


tions: Mental Health—Alaska: State- 
hood | Act 


The authority to select lands oni the 
Alaska Mental Health Enabling Act, 
while confirmed to the ‘State under sec. 
6(k). of the. Statehood Act, remains sep- 
arate and distinct from the authority of 
the State to select lands as provided in 
secs. 6(a) and (b) of the Statehood Act. 


6. Alaska: ‘Land Grants and. Selec- 


tions: ‘Mental Health—Alaska Native 


Claims Settlement Act: Land Selec- 
tions: Withdrawals’ | 


Lands proper ly selected under Hie Alaska 
Mental Health Enabling ‘Act are not 
“lands * * * that have been ‘selected 


eo ke ‘Dy thie ‘State under the Alaska. | . « 
: _ Selection’ application A-058826 was — 


Statehood Act” ‘and are not available for 


selection by Native villages under secs. . 


11 (a) (2) and 12(a) (1) of ANCSA. 


APPEARANCES: Tohn - We Burke, | 
| Esq., Office of the Regional Solicitor,» 


Anchorage, on behalf of. the. State 
Director, Bureau of Land Manage- 


ment; James N. Reeves, Tisq., Assist-_ 


ant Attorney General, on behalf of 


State of Alaska; A. Robert Hahn, Jr., 


Esq., on behalf . of Seldovia. Native 
-Assn.; James. Vollintine, Esq, y on 
behalf of Cook Inlet Region, Inc. ; 
Theo L Carson, JY., Esq,, 1) OL behalf of 
Kenai. Peninsula. Borough. 


OPINION BY CHAIRMAN | 
Ge BRADY. ae 


“ALASKA. NATIVE CLAIMS. 
APPEAL BOARD | 


“Sodowis Native. We oeabou: 
ie: and Cook Inlet Region, Inc., 


—_ appeal from a decision. of the Alas-. 


ka State Office, os eau of Land 


which - re] ‘ected | in part village land © 


selection. application. AA-6701-D, 


and rejected in entirety application | 
AA-6701-C, both filed by Seldovia 


_ Native Association, Inc., for lands 
contained in T's. 7 and 8 S., RB. 13° 


W., Seward Meridian, pursuant to. 


| th Alaska Native Claims Settle- 


ment Act, 43 U.S.C. §§ 1601-1624 | 
(Supp. IV, 1974). as amended, 89 


Stat. 1145 (1976) (ANCSA). 


‘These village selection applica- 


bione included aa which had been — | 


selected: by the State of Alaska, in 
two separate land selection applica- 
tions, A-058326. and A~057389. 


originally filed on Nov. 19, 1962, as 
a general purposes son under - 
Sec. 6(b) of the Alaska’ Statehood 


- Act, P.L. 85-508, 72 Stat. 339, 48 — 


USC, Ch. 2 (1970): On. Dec. 11, 


1968, the State filed an amendment : 


to apply for the same lands under 


the Act of J uly 98,1956, the Alaska’ : 
Mental Health Enabling: ‘Act. (70 


Stat. 711): rather than under the 


Statehood Act. The selection. appli- | 
3 cation was aPDEONeS, on. Ja: an. ze 
1964. 


 Seleceom aot cea: A-o50801 
was originally filed on: Dec.. 29; 
1959, and was amended on Dee. 10, 
1963, the State of Alaska request- 
ing that A-057889 be processed as a 
Mental Health: land. - 
rather. than as a general purpose 
grant under the Statehood Act. The 
seléction application. was appr aie 
on Jan. 13, 1964. a. = 

The Oct. 25, 1974, décision of ie 
Bureau of ‘Lend Management 


selection, . 
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ejected: the Sioa: village land 
selections on two grounds, First, the 


lands in question had previously | 


been selected by the State under the 
authority of the Mental Health 


- Act, could not be considered “pub- 
lic lands” as defined by ANCSA or 
and 
for | 


the applicable regulations, 
therefore were not available 
selection as. “public lands” under 
sec. 11(a) (1) 


Health. Enabling Act were not 
lands selected “ander the. State- 


hood Act,” and thus: were. not avail- 
able» for selection under sec. 11 


: (a) (2) and 12(a) Ds The Board 
concurs. | 

‘. Appellants. Saldayia and ‘Cook 
Inlet Region contend that lands 


- selected by the State under the Men-. 


tal Health Act are available for 
Native village selection under secs. 
11(a) (1) and 12(a) (1) of ANCSA, 
or, in the alternative, if the Board 
finds Mental Health lands not. to 
be “public lands”. as defined by 


| ANCSA, that such lands are-availa- - 
ble, subject to the 69,120 acre limita- 

tion for Native village selection 

under secs. ge (2) and as 


of ANCSA. 
ISSUE i 
Are lands selected by the State 


under the Mental Health Act “pub- 
lic lands” within the meaning of | 


secs. 3(e) and 11(a) (1) of ANCSA 
~ and thus available for village selec- 
tion by. Seldovia under sec. “12(a) | 
(1) of ANCSA?- 


DEPARTMENT OF THE INTERIOR 


and 12(a)(1) of © 
ANCSA. Second, the lands selected | 
by the ‘State under the Mental 


[88 LD 7 


[1] Sec. 3(e) of ANCSA defines 


. “public lands” as: 


* *% all Federal lands and. interests 


therein located in Alaska except : (1) the 
smallest. practicable tract, as determined — 

by the Secretary, enclosing land actually | 
used in connection with the administra- 
tion of any Federal installation, and (2) 


land selections | of the © ‘State of Alaska 


‘which have been patented or ‘tentatively 
approved. under sec. 6(z). of the Alaska 


Statehood. Act, - as. amended (72 Stat. 
341, ar ‘Stat. 223), or identified for selec- 


tion by the State prior to J an. 17, 1969. 


See... (a) (1) of -ANCSA pro- 7 
vides: | 


The. following Sablic lands are. with- 


drawn, subject to valid existing rights, | 
‘from all forms of appropriation under the :, 
public land laws * * 


* and from selec- 
tion under the Alaska . Statehood Act, as 
amended : . 7 

(A) The lands in. each. Create that 
encloses all or part of any Native village 
identified pursuant to subsection (b); 


(B) The lands in each township that 


is contiguous to or corners on the town: | 
ship that encloses all or part of. such 


Native village; and 


(C) The lands in each township that 
is contiguous to or corners on a township 
containing lands withdrawn by peracramn 
(B) of this’ subsection. - eins 


Sec. 12(a) (1) provides: 


- During a period of three years from 
the date of enactment of this Act, the 


Village Corporation for each Native vil- 


lage identified pursuant to sec, 11 shall - 
select, in accordance with rules estab- 
lished by the Secretary, all of the town- 
ship or townships in which any part of 
the village is located, plus an area that | 


will make the total selection equal to the 
acreage to which the village is entitled 
under sec. 14, The selection shall be made — 


for lands withdrawn by subsec.. 11(a) : 


Provided, That no. Village Corporation | 


may select more than 69,120 acres from | 


“ | Mental Health Act. are — 
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isoas Withdiawa by subsec. ta) 2) 


Sage a 


(Italics, supplied. ). 
43 CFR 2650.0- 5a)" ‘of ieee 


-partmental regulations relating to 


Village - Land > ‘Selections, ‘issuéd 
- pursuant.to sec. 25 of ANCSA and 


_ the Administrative Procedure Act, - 
6. U.S.C. § 551. et seq. en); see 


nae “Public lands” as: 


* all Federal lands aa sneeneate at 


Fone located in Alaska (including the 
beds of all monnayigable bodies of werd 
except : | 


land actually used, but. not necessarily 
having improvements thereon, in connec- 
tion with the administration of.a Federal 
installation; and, 

(2) Land . selections of tne State of 
. Alaska which have been patented cr ten- 
tatively approved under sec. 6(g) of the 
Alaska Statehood Act, as amended (72 
Stat. 841; 77 Stat. 223; 48 U.S.C. Ch. 2), 


_ or identified for: selection by the State 
prior to Jan.. 17,.1969, except as provided 


in sec, 2651.4(a) (1) of this chapter. 
Sec. 2651.4 (a). provides: 


Each eligible village corporation may 


Select the maximum surface acreage en- 


‘titlement under secs. 12(a) and (b) and 
sec. 16(b) of the [A]ct. Village corpora- 


tions selecting lands under sec. 12(a) and 
(b) may not select more than: 


(1) 69, 120 acres from land anne ‘prior 


to Jan. 17, 1969; has been selected by, or 


_ tentatively approved to, but not. yet. 
_ patented: to the State under the Alaska 
ty Statehood Act; 


x er 


APPELLANT'S ARGUMENT 


lands. selected by the State under 


‘recognized the 


“public. 


465— : 


iands” within the. meaning of secs. e 


-8(e) and 11(a) (1) of ANCSA on 
“the. following arguments: —_ : 


Immediately prior to’ ANCSA, oo” 


all lands (including Mental Health — 


lands) selected by, tentatively ap- | 
proved to, and patented to Alaska — 


remained “public lands” or “Fed- — 


eral lands and interests therein” 'be- 


cause such lands were subject to— 
“aboriginal title. Conveyances tothe | 
State ‘by the Federal government i 


: _ were contrary to 
(1) The. smallest piactieanio fiact: as 


| determined by. the. Secretary, enclosing 


Native rights | 
under sec, 4 of the Statehood aes 


and the trust responsibility of the 


Federal government to the Alaska 


Natives and therefore were void 


when given. Edwardsen v. Morton, 
369 F. Supp. 1359. (D.C. 1978). In 
effect, titles to these lands never left 
the Federal government, and selec- 
tion and patent were subject to at- 
tack and: cancellation, thereby 
entitling the Natives subsequently — 
to select. such lands as. public lands. 
United States v. State of M mnesota, 
270 U.S. 181 (1926). 

Seldovia: contends that’ Congress | 
“public” status of — 
such lands in drafting the defini- 
tion of public lands in sec. 8(e), be- 


cause the use of the. term “except” ” 


impliedly considers “land selections 


of the State of Alaska which have | 

been patented or tentatively ap- 
- proved” * * * as “federal lands or 
— interests therein” while at the same : 
time» specifically exempting — such 
a | lands from the definition. 
Seldovia bases ‘its assertion that 


- Had such lands. not been mer * 
cally exempted, ' Seldovia. argues, 


they would be necessarily included 8 
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| as Wedeial lands and available for 


village selection under secs. 11(a) 
(1) and 12(a) (1) of ANCSA. 
Appellant, therefore concludes 


that since Mental Health lands oc- 


cupy the same legal relationship to 


the Federal government as do other 
lands’ selected and TFA’d to the © 


State, z.¢., they were selected in der- 
ogation of Native rights under 


sec. 4 of the Statehood Act, and - 


since Mental Health lands are not 
_ specifically excepted in sec. 3(e), 
legal title to such lands remains in 
the Federal government and Mental 
Health lands are “federal lands and 
interests therein” subject to village 


| selection under ANCSA. - 
_ DISCUSSION | 


“The basis for Seldovia’s- agit 


ment:relating to the status of lands 


“excepted” by sec, 38(e) (2) andthe 
basis: for the cancellation of the 
patent to.the State in Wnited States 

v. Afinnesota, supra, is the effect, of 
ee prior claims of aboriginal 
title-to the lands in question at the 


time of selection. Contrary to ap-— 
pellants’ contentions, however, the 


effect of sec. 4 of ANCSA, as ex- 
plained in the Conference Report, 
was “to extinguish ai? aboriginal 
claims and ali aboriginal Hitles, 
if any, of 
of Alaska.” (Italics added.) The 
language of settlement is to be 


“broadly construed to eliminate 
such claims and titles as the basis 
for any form of direct: or indirect. 


challenge to land in Alaska.” S. 


Rep.. No. 92-581, 92d Cong., 1st 


- Sess., 40 (1971). The Conference 


DECISIONS OF THE DEPARTMENT OF THE’ INTERIOR 


‘the Native people - 


[83 LD... 


_ Report states that sec, 4 of ANCSA | 


1s, In substance, the same as the lan- _ 
guage of the Senate amendment. 
_ §. Rep. No. 92-405, 924. Cong. “ 
ist Sess. (1971), in turn, explains 
sec. 4(a) of S. 35 as follows: 


Subsection 4(a:) declares that the pro- 


visions.of this Act constitute a full and 


final extinguishment of any and all — 


claims based upon aboriginal right, title, 


use or occupancy of land in Alaska * ae 
The extinguishment is final and effective . 
uot only for claims against the United 
States but also for any claims against 
the State of Alaska and all other persons. 


Remaining in effect and unextinguished 


by this Act are all claims which are based 
upon grounds other than the loss of 
original Indian title land. Included: in 
such unextinguished claims are suits 
for * * * tort or breach of contract ' Fee 
S. Rep. No. 92 2-405, supra, at. 410. . 


- Seldovia’s construction of 
ANCSA _is contrary. not only to sec. 

4 of ANCSA: and the’ explanation. 
cine given in the accompanying 
Committee Reports, but also con- 
trary to a complete reading of Zd- 
wardsen, upon which © appellants 
rely for this argument. Seldovia, 


quoting from & hand v. Mor- 
- ton, supra at ‘L877 5, states that: 


[(TThe Statehood Act, read as a whole 
and read in the light of a legislative 
history showing an intent to avoid any 
prejudice to Native -possessory rights 
until such time as Congress should de- 
termine how to deal with them, did not 


authorize the State to select lands in 
which Natives could prove aboriginal 


rights based on use and oceupancy. Ac- — 
cordingly, tentative approvals of the Sec- 
retary of the Interior.of land selections 
in which such rights ean be proven were 
yoid at the fime they were granted. Brief 


of Cook Inlet Region, Tne: (Oct. 2, 1974) 


at 7-8. 
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It ee i: noted, however, that 
after stating its position on the ef- 
fect of the Statehood - Act, the 
Court in Fdwardsen goes on. to dis- 
cuss the ‘effect of ANCSA and 
states that the attempt by plaintiff 
Arctic Slope Native Association to 
. challenge title to lands selected by 
Alaska and: tentatively approved 
under sec. 6(g) of the Statehood 
Act must be rejected despite the 
Court’s finding that the approvals 
were void when granted. | 


| Section 4( a) of the dattieiiont Act a 
pressly - validates those approvals by . 


retroactively removing the only impedi- 
ment to selection of the lands, #.¢. by 
stating. that those approvals. (as well as 


other prior conveyances) | shall be re-- 


garded. as an. extinguishment of. the ab- 
original title thereto, if any 4, “ 


In short, Congress could Sneneanonale . 


-. and did in effect,-give the State good title 
to land tentatively approved before the 


_ Settlement Act-for patent to the State. It - 
-. did this by removing the only impedi- 


ment to the validity. of the approvals 


~ rather-than by making a new conveyance. 
Of title. In doing this, Congress fully in- 
tended that there should be no further 
“eloud” on land titles in Alaska stem-— 
ming from aboriginal land claims, and | 


that legal’ challenges to. title based on 


such claims should be barred. Hdwardsen — 


| v. Morton, supra, at 1377-78. 
In sum, § 4 of the Settlement Act, 


as explained in the Conference Re- 


port and interpreted by. the Court 
in & dwardsen, extinguished the 
cloud of. aboriginal claim on .con- 
veyances to the State. Such extin- 


guishment removed the only vul-. 
nerability to divestment of State - 


patented lands. Since patent. is the 
highest evidence of title by which 
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any. and all’ ee in ss Jand 3 is 
transferred from the United States, 
lands patented to the State cannot. 
be considered Federal or public 
lands. Wilson Cypress Co. v. Deél 
Pozo .¥ Marcos, 263°.U.S. 635 
(1915); Beard v. Federy, 70 US. 
(38 Wall.) 478 (1865). If lands pat- 
ented to the State cannot be con- 
sidered public lands, it follows that — 
other lands identified within § 3(e) 
(2) would not necessarily have been 
considered public lands had they 


“not been specifically excepted. The 
entire clause, therefore, cannot. be 


considered an “exception” in the 
strict sense of the word. Rather, 


sec. 3(e) (2). was employed out of 
abundant caution to cuplain, the 
term “public lands” as used in 


ANOCSA, and. to spies Con- a 
gressional intent. i | 
[2] The Board concludes there- 


‘fore, that the definition of “public 
Jands” in §3(e) cannot be inter- 
preted to mean that all classes of 


State Land in Alaska are necessarily 
“Federal lands or interests therein” _ 


unless such lands are specifically _ 


excepted within. the definition itself. - 
Such conclusion, however, does 
not preclude the question of whether 
lands selected by the State under © 
the Mental Health Act are, “public 
lands” as defined by ANCSA. 
Generally, the term. “public 
lands” is used to describe such lands 
as are subject. to sale or other dis- 
posal under general law. VewAail v. 


Sanger, 92 U.S. 761 (1865). The 
term refers to the general public 
domain, unappropriated. land, land » 


belonging to the United States 
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| which 3 is aunieal to sale or other i 
_. posal under the general land laws 
and not. reserved or held back for 
any” special g governmental or public 
purpose. Ben J. Boshetto, 21 IBLA 


198 (1975). It does not. include 
lands to which rights have attached 
and become vested through. full 

- compliance with applicable land 

. Jaws. Hole v. Lyles, 280 Ala. 821, - 
195. So. 2d 897 (1967). It is how-_ 
ever, a term of varying senses, de- 
pending largely on the context in 


; which it appears and the special 


circumstances of the case. X. indred 
Union Pacific Railroad Co. » 285 | 


o. S. 582 (1912). 


The State of esha contends e 
- that its rights vested. to Mental 
Health lands, that it has equitable - 


title therein, that such lands can no 


longer be considered public. lands, 
and that, therefore, lands’ selected , 
under the Mental. Health Act are — 
not public lands withdrawn for se-— 


lection by sec. 11(a) (1) of ANOSA. 


Land Management, relies on Payne 

y. State of New Mesico, 225 US. 

867 (1921), and related cases | for 
this. proposition. | 7 

Prior to a discussion Of. the 

' State’s position relating to equita- 

ble title in the Mental Health lands, 


2 under, 


million acres Of land granted to the 


DEPARTMENT OF THE INTERIOR 


(1958) : 


[83 LD. | 


| Territory of Assen. feosthi with 
the Income therefrom and the pro- 
ceeds from any dispositions thereof, 
were to be administered by the Ter- 


ritory as a public trust, and such 
proceeds and income were first to be 


applied to meet the necessary ex- ~ | 
-penses of the mental health pro 
gram of Alaska, ee eae HO! a 


Stat. Tii. 


Statute : 8 202: 
(a) The Territory. of, Alaska is hereby p 


granted ‘and shall be entitled to select, 


within ten years from the effective date 


of this Act [July 28, 1956], not to éxceed 


one million acres. from the. public lands 
of the United. States of America which 
were vacant, unappropriated. and unre- 


served | at the time of their. selection: 
= Provided, that nothing herein contained | 


shall affect any valid existing rights: All 


lands duly selected by the Territory of 
Alaska pursuant ‘to this section shall be 


patented to the Territory. by the Secre- 


tary of the Interior. 


~(b) The lands authorized to be selected 
by- the Ter ritory of Alaska by subsection 
(a) of this: ‘section. shall be’ selected: ‘in: - 


: such Ianner.as the laws. of the Territory 


7 The. State, as. does the. Bureau of 


may - provide, and in. conformity with - 


Such regulations as the Secretary of the 
Anterior may. Dreseribe:. —_ 


cr, a gh * 


ie) Mollo@ ale te: aaarhed Be Iande 
_by the Territory pursuant to subsection 
(bj); but prior to. the issuance of final _ 
. patent, the Territory. shall be authorized - 
to. lease and to. make conditional sales 
it is appropriate ‘to. set. forth the _ Of such selected lands. 
pertinent provisions of the Alaska 
‘ Mental Health Enabling Act and. 
the regulations promulgated 1 there- 


Reg ulations ~ = 43 ‘CFR 16, om 6. 10 


8 76.7. Say: authority, oe oe 
Act of July 28, 1956 (70. Stat. 709, 711, 


_As sec. 202(e) of the Menta] 712); a8 supplemented, July 7, 1958 (72 


: Health Act provides, all of the one 


Stat. 339; 343; 48 U.S.C. 46-8) referred — 
to in §§ 76.7 to 76.10 as “the act,” grants 
to the Territory of Alaska the right to 
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select within 10 yeas tom J uly 28, 1956, 
not to-exceed the unsatisfied portions of 
one million acres from the public lands 


in | Alaska | which are vacant, unappro- — 


priated and - unreserved at. the time of 


selection, = 


_ § 76.10, Following the 
lands by. the Terr itory pur suant to the re- 
quirements of § 76. 9, the State shall be 


authorized to lease and make conditional | 


‘sales of such selected lands pending sur- 
vey of the lands, it necessary, an issu- 
ance of patent. 


In Payne v. State o yA Ne ew Me CHUCO, 


supra, Payne v. Central. Pag. Ry. 


— Oo., 255 U.S. 228 (1921) and State 
of Wyoming v. United States, 255 


U.S. 489 (1921), it was held ‘that 
where the State (or the railroad 


company in Central Pac. Ry. Oa.),, 
has made.a proper selection of land. 


to which it was entitled at the time 


of selection, the State (or the rail- 
road como. has the equitable | 
title to the land from the time of. 
selection and that the: ‘government. 


holds the land in trust for it. 
In each of these cases, “however, 


whether under a school land grant 
‘or under a railroad land grant, the. 
| selecting party had already. ac- 
‘quired title to particular lands and, — 
by making a subsequent selection of - 
~ other lands, ther eby. waived or sur- 


rendered his title to. ‘the tract in 


place. The selections were an liew | 


selections, t.é., the provision under 


one inviting and proposing ¢ an ex- 


- _change of lands. © 


~ Bach of the above’ cases involves 


a waiver of specific tracts of land, 


title to which had vested in. nies 
the State or the railroad company, 
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either | upon prance and. final 7 


survey of the land, or upon compli- : 
ance with the requirements of the — 


railroad grant. The selecting party 


had surr eaacted its title to these © 


lands ; m exchange for Jand selected — 
in accordance with 


regulations 
issued by the Seer etary of the In- 


terior. The selector thereby assumed 
_the position of a claimant to public 
lands who, having complied with 


all the requirements of a particular | 


public land law, acquired equitable 


title to.the land. The selection was 


made subsequent to an exchange or 
_ relinquishment of lands. to which | 


the selector had already acquired 


title. The selection was made to re- 
3 place lands actually lost. ae 
..In..the: appeal. ena before . 

the Board, however, the State had 


acquired no vested rights in any 


lands prior to its. selection under 
the’ Alaska. 
bling Act. The State had acquir ed 
no title to tracts of land in place, 
“for. which lieu selections: could be 
‘made when such lands were subse- 


“Mental. Health En- 


quently appropriated ‘by the. Fed- 
eral government. The selections 
here: were not selections filed after 


the State had exchanged lands ‘to . 


which it had alr eady acquired title. 
No exchange or waiver had ‘taken 


~ which. the selection ‘Was made was 


~ Rather, the Mental Health selec- - 


tions | were of lands to which the — 


State can lay no claim other than 


the right conferred upon it by the: 


Mental Health Act to select up to si 


one million acres of vacant, un- | 


appropriated and unreserved. lands. — 
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in Alaska. The State has given nine 


nothing in return for its: “right to 
select these lands, but has merely 
exercised the right to select lands 
granted it by the Mental Health 
Act. Until a selection was filed by 
the State, it had no claim to the 
land selected. The State was not re- 
quired to meet any conditions prior 
to making its selection under the 
Mental Health Act. Therefore, the 
proper filing of a selection under 
the Mental Health Act is not pre- 
cisely analogous to the in lieu selec- 
tions described in the above- dis- 
cussed cases, eo: 
‘Seldovia, in response, contends 
that until such time as a final sur- 


vey is approved by the Secretary, 


or, under the terms of the Mental 


Health Act, until such time as the 


final survey is made and final pat- 
ent issued, title to lands selected 


under the Mental: Health Act does 
not pass, but remains in the Federal 


government which is fr ee to dispose 


of same until survey. Appellants: 


rely on United States v. State of 
Wyoming, 331 U.S. 440 (1947), and 


the cases cited. therein for 7 


position. 

United States v. State of Wyo- 
ming, supra, held that under the 
Wyoming Enabling Act which pro- 
vided that secs. 16 and 86 in each 
township are hereby granted to the 
State for the support of common 
schools, title to unsurveyed school 
lands passes to the State only at the 
date of survey and then only where 
‘the Federal government has made 


no other disposition of land prior . 


to that time.. 


The Court an, State of Wijoniéng 


DECISIONS: OF THE DEPARTMENT. OF THE INTERIOR 


[88 LD. 
stated that the Supreme Court had | 
consistently held that, in construing 
the terms and provisions of school 


| land grants: 


gee cee [T]itle to disuevevoas sections of 
the public lands which have been .desig- 
nated: as school lands does not pass to the. 
State upon its admission into the Union, 
but remains. in the Federal Government 
until the land is surveyed. Prior to sur- 
vey, those sections are a part.of the public 
lands of the United States and may be 
disposed of by the Government in any 
manner: and for any purpose consistent 
with applicable federal statutes. If upon 
survey it is found that the Federal Gov-| 


ernment has.made a previous disposition 


of the land, the State is then entitled to 


select lieu lands as indemnity in accord- 


ance with provisions incorporated into 
each of the school land grants. The inter- 
est of the State vests at the date of its 


‘admission into ‘the Union only as to those 


sections which are surveyed at. that time 


- and which previously have not been dis- 


peer of by. the Federal Government. . 


United States ¥. State of Wyoming, 
supra at 443-444, “22 


. In order to determine what effect 
the holding in State of Wyoming 


has upon the decision on appeal be- 


fore the Board, it is necessary to 


| distinguish the set of facts in State 


of Wyoming from that in Payne v. 


| State of New Mewico, supra, and re- 


lated cases which involved. in lieu, 


Indemnity selections. In the latter 
set of cases, an exchange of lands 


had been accomplished, actual losses 
had been suffered and the claim to 
the. selected land has arisen only 
after due consideration: had been 
given by the State or the railroad © 
company. In State of Wyoming, the 


issue was whether the State had 
equitable title to the designated 
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— tracts prior to survey. In State o of 
. New Mexico and the related cases, 
the state had already acquired title 


_ to the designated tracts, but had, 
under the terms of the school land 
- orants,. relinquished title in ex- 
change for in lieu selections. The 
issue was whether title vested upon 


ation. (through the relinquishment 


had been given for.such lieu lands. 


| State o r Wyoming and related 
eases cited therein must also be dis- 
tinguished from this appeal. There, 


the school land grants conveyed 


designated tracts in place to the 


‘State upon its admission. Unless 


the Federal government had previ- 


ously disposed of these designated 
townships, the State had no right 
to select other lands. The townships 


were conveyed regardless of their — 
physical properties or economic po- 


tential. The State was expected to 
receive the land “as is” unless the 


Federal government, prior to sur- 


vey, found a better use for same. 


Under the Mental Health Act, how-: 


ever; the State of Alaska was: free 


_ to ‘choose, in fact, was required to_ 


make its own choice. of. lands; ac- 
cording to its:own needs and de- 
sires. 
granted the State of Alaska in its 
choice of lands ultimately to be re- 
ceived-by the State was consider- 
ably greater under the terms of Ene 
Mental Health Act. . | 


Under the school land gr nn 


where the states initially had no 
choice concerning the lands to be 
received, | specific provision was 


made for ‘indemnity. Sie uo by | 
the State only when the Federal | 


government disposed of the des- 


ignated ‘sections prior ‘to survey. 
The ‘statute clearly contemplated 
the possibility of prior Federal dis- 


| position of the lands, reflecting the 
need at’ the time for the Federal | 
selection of the liew lands, consider- | 


government to be given a free hand 


in making such public: withdrawals | 
of the designated tracts) already 


and reservations as it saw fit. By - 


allowing for such disposition right | 
up to the time of final survey, Con- | 
gress intended for the Land Of- 


ficers to hold the public interest . | 


above that of the State. Any inter- 


est sacrificed by the State was not 


- considered to be a great one because 


the State in fact had exercised no 
choice in selecting the lands it re- 
ceived under. the grant. The des- 

ignated tracts were given to the 
State not because of any particular 
value attributed them, but only on — 


- the basis that they were located in 


specific townships, irrespective of — 
other . considerations. It was im- 
portant that the States receive - 
lands for the purpose of support- 


ing their school programs, but the . 


State had no voice in determining - 
which land was to be designated for 


3 ~ such purposes. 
The authority. and control | 


The conditions existing, however, | 


at the’ time of enactment | of the 


Alaska Mental Health Enabling - 


Act were substantially different _ 


from those i In existence at the time 


of enactment of the school land 


grants, and the statute was shaped 


accordingly. Because Alaska was. 


allowed. to choose the lands it 
needed to support its mental health 
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programs, 588 ‘Hechics no interest 


i passed from the Federal govern- 
ment to Alaska until Alaska made — 


its selections, no indemnity provi- 


_ sions. were necessary. The statute 


did not contemplate that the Fed- 


eral government would deprive | 
: Alneea of lands selected by. it ae _ 


& tof final survey. 


Under the achool lands grants, 
_ the states initially had no opportu- — 
nity to select lands, as they were 


_ required to receive designated town- 


ships for. support of their schools... 
Only if the Federal. government 


found. these particular townships to 
be more valuable for public. pur- 


_ poses, did the.state have an oppor-: . 
tunity to.select other lands. Under | 


the Mental Health Act, Alaska was 
granted the right to select lands 
initially, thereby assuring that it 
would receive those lands. to. which 
it, had exercised. its right of selec- 
tion. As the interest in ‘school lands 
vested in the state upon selection of 
lieu. lands, so did Alaska’s interest 
in-its Mental Health lands vest upon 
their selection. — | 
| _ For these very reasons, provision 
was made in the Mental Health Act 


for reconveyance by the State prior. 
. to issuance of final patent by. the. 
=F Federal government. Although a 


| major concern in the school grants 
- was to allow the Federal govern- 
ment the freedom and flexibility to 


shape its public land policy, ‘the 
~ concern inthe Mental Health Act. 
~ was to allow for immediate develop- 
ment by the. Territory of the land 
resources, to produce revenues there- 


from ana thereby reduce the finan- 


cial burden of ter ritorial programs : 


upon the Federal poveanen:, ine se 
the one instance, ae greater concern ee 
was for the Federal government’s 
need for public reservations and 
withdrawals, and in the other, for © 
the Territory’s development. ot the | 


lands involved. 


Health Act, it is clear that Congress 


did intend. for Alaska to be able to — 
‘reconvey Mental Health lands-prior — 


to survey and final patent, and that 


the interest of Alaska in the Men-— 
tal Health lands -was not -eondi- 
tional upon and: subject: to subse- 
quent use classification — by the | 
Federal Government. 


“Tt: is determined, therefore, hat 


the interest acquired by Alaska in 


lands selected .under the Mental 


: Health Act is in the nature of the 


interest acquired by a state in, its 


indemnity selections. under school 
‘land grants rather than the interest 
acquired by a state in conveyances © 


of designated townships under the 


_ school land grants. 


[3] The question of the effect of 
aboriginal claims ‘on Iands selected 


under the Mental Health Act, ze., 
whether such selections were void : 


because of aboriginal claims, is 


answered by sec. 4 of the Settle- _ 
ment Act and Hdwardsen v. Mor- 
ton, supra. The clear intent of sec. 

4 is to “eliminate such claims and 
titles as the basis for any form of 
direct. or indirect challenge to — 
land in Alaska.” S. Rep. 92-581, 
supra, at 40, S. Rep. No. 92-405, 
supra, at 110. Therefore, sec. 4 of 
ANCSA necessarily defeats argu- 4 
ments that Mental Health lands re- 


Under the terms of the Mental | 
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_ mained publ nnd based on asser- | 
| Mental: Health. lands to the new, — 

[4] It is ‘thus concluded that - 
Alaska acquired a present right or 
interest in the Mental Health lands — 
immediately. upon proper selection, 
in the nature of “equitable title? 


| tions ot aboriginal title. 


Because - that ‘interest. effectively 


_ transfers ownership in the lands to. 


Alaska, such lands can no longer be 


ISSUE pie 


8 Are rece selected by. the State 
under the Alaska. Mental. Health: 
Enabling Act “lands ** * selected 
ye * * * the State under the 
Alaska, Statehood: Act” and thus 
- withdrawn for selection by Seldovia 
| ‘under secs. ae 2): and seies @ 


ge & a by. 


_ of ANCSA 


APPELLANT'S ARGUMENT. 


In the: "alternative, 


(a) (2) and 12(a) (1). of ANCSA. 


‘Seldovia contends that since thee 
Mental Health grant was to the 
Territory of Alaska, Congress ¢ alone 
had the authority to transfer the 
property rights from the Territory . 

~ to the State. At the time of State-_ 
hood, the affirmation of the Terri- 
* torial grant within the Statehood — 


Act was, by definition, a grant 


| andes the Statehood Act. Congress, ' 


if it 50. desired, could have denied 


emerging ‘state, and therefore, the 
State received its grant of Mental 
Health lands solely under the Sie | 


| hood. Act. 


~The tentative. aoe by the 
Secretary of the Interior of lands 


under the Statehood Act applies to — 
all. lands duly selected by the State. 
cotisidared “nublic lands” available o 
for selection by Seldovia under secs. 
| AL(a) (1) and 12(a) (1) of ANCSA. bs 
| since they were a grant under the ©: 

2 Statehood Act, and are, in fact, ad~ — 
ministered by the State i in al] re-~ 


of Alaska pursuant to this Act, and 
it is Seldovia’s position that this 
applies. to Mental. Health lands 


spects in the same manner as other 


| State. lands. 


Further, Seldovia ‘argues. that | 


Congress clearly intended. that all 5 
State selected land within the 25- 


township withdrawal be available 


for village ‘selection, and the fact _ 
that Mental Health lands were not — 
. specifically mentioned. as being — 

Seldovia ) 3 

“argues that lands selected by. the 

_. State under the Mental Health Act 

are lands selected “under the Alaska — 

~ Statehood Act” and therefore with- _ 


- drawn. for selecti der secs. 11 _ 
| awn, election under o the. Statehood Act, to wit: 


withdrawn for village selection was. / 


a) Congressional oversight, 


7 DISCUSSION. 
Seldovia argues that sec. 6(k) of | 


- Grants previously made to the Terri- 


tory of Alaska are hereby confirmed and. 


transferred. to. the State of Alaska upon 


its admission. ng es 


was a necessary affirmation by Con- 


gress of the Territorial grant (of © 
~ Mental Health. Lands) to the State, 


and such. affirmation is, by defini- 


tion, a erent under the Statehood ‘ 


Act. | 


ATA. 


It. should. be noted, however that — 
sec. 6(k) recognized: the authority 


under. which Mental Health. lands 
— could be: selected and. transferred 


and confirmed that authority to the 


State of Alaska. Section 6(k) rec- 
ognizes that authority for Mental 
Health land’ selections lay  else- 
where, and that such authority was 


confirmed by the Statehood Act. 
Confirmation by. its very. nature 


presumes the prior existence of that 


_ which is being confirmed, and sec. 


6(k) recognizes “pre-existing au- 


thority for’ the selection of lands by 
the Territory, and transfers that 
authority which the Territory pos- 
‘sessed to the State as its successor: 


to those interests. The Statehood 


Act confers no original authority 


for the sélection of Mental Health 
lands upon the State, but merely 
transfer that right to the Staite: .. 


_[5] [6] Lands “that have been se- 


| lected. by * * * the state under the 
Alaska, Statehood Act” are those 
lands selected under the authority 
of sec. 6(a) (forest and community 
lands) and sec. 6(b) (general pur- 
poses grant) of the Statehood Act. 
Grants previously made to the Ter- 


under the authority of the State- 


hood Act, but are grants made un-- 


der separate authority, in this in- 
stance, the authority of the Alaska 
_ Mental Health Enabling Act and 
the regulations promulgated there- 
under. ‘The Statehood Act did con- 
firm and validate that: erant, But 


certainly authority to select Mental 
Health “ands was derived from the © 
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Mental Health Act and not the © 


Statehood. Act. 


Contrary to Seldovia’ Ss argu- | 
ments, the phrase “lands * * * that 
have been selected by, or tentatively 
approved to, but not yet patented 
to, the State under the Statehood 
Act” is not. ambiguous. A literal 
reading: of this phrase contained in 
the withdrawal provisions of sec. 


11 (a) (2) of ANCSA clearly limits 


the lands withdrawn by sec. 11 (a) 
(2)..of those. lands selected by or 
tentatively approved to the State 
under the authority of the State- 
hood Act. The phrase is clear on its 
face, strictly limiting the types of. 


land available for selection to those — 
- selected under the authority of the | 


Statéhood Act. 


ee ‘urthermore, the legislative his- _ 
| tory of ANCSA is consistent. with: 


the literal reading of the phrase and 


confirms the fact that Congress 
did not contemplate that Mental 


Health lands: be made available 


for. Native village selection, As Sel-_ 


dovia points out, only one eryptic 


reference is ever made. to Mental 


Health lands during Congressional _ 
consideration of Settlement legis- 


_ ritory, and confirmed and trans- lation. All references to State selec- 


ferred to the State of Alaska upon 
its admission are not grants made 


tions were in terms of either the 
“one hundred two and one-half mil- 
lion acres” or the “one hundred 


three million. acres,” the amount  ~ 


of. land conveyed to Alaska under | 
the authority. of secs. 6(a) and — 
(b) of the Statehood Act. Con- — 
gress was concerned that the State | 
receive its full entitlement under 


the Statehood Act and for that rea-- 


son tried to determine exactly what 
portions of the land remaining for 
selection by the State after Native 
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ince would in: fast! be valeabis 


and what portions would be rela- 
tively. worthless, Such discussions 
were limited to the acreage the. 
State had. previously received and» 


would: later be. able to select under 
the Statehood Act, and contained 
no consideration of lands conveyed 
by the Mental Health Act. See H. 
Rep. No. 92-10, 92d Cong. , Ist Sess., 
185, 189-45, (1971). | 

The concern that the State receive 


~ all its 103 million acres is consistent 


with the fact that Mental Health 


lands were never considered for — 


Native selection because the author- 
ity to‘select land under the Mental 
Health Act had long since expired, 
in 1966. It-would be inconsistent for 


Congress to have voiced so much 


concern for the State and its full 
entitlement to the acreage granted 


it under the Statehood Act while 
_ simultaneously depriving the State 
ofits full acreage entitlement under. 


the Mental Health Act. 
- Because the meaning of “lands 
_* * ® selected by the State * * * 


under the Statehood Act” is clear 
on its face and. because the literal. 


reading thereof is consistent with 
the legislative history of ANCSA, 


— the Board. concludes that lands | 
selected ‘by the State under the ~ 


Alaska Mental Health Enabling 
Act are not available for Native 


village selection under secs. 11(a) 


(2) and 12(a)(1) of ANCSA, be- 


ing neither “Federal lands and— 
 interests-therein,” or lands “selected 
_ by, or tentatively approved to +e 
the State under the ae State- 


hood Act * sea 


prosecute. 


ATS 


“pas ne Kenai. pense 
Borough has. failed to respond in 
any manner to this appeal other 
than a Feb. 19,1976 filing of a Mo- 


tion for Extension of Time, which 


Motion was granted in the Board’s _ 
Feb. 27, 1976 Order granting Ex- — 
tension of Time, it is hereby dis- 
missed as a party for its failure to | 


Seldovia Native Association, 
Ine.’s Oct. 17, 1975 Request for 
Oral Ar gument is denied. 

Therefore, pursuant to the au- 
thority delegated to the Alaska Na- 
tive Claims Appeal Board by the 


Secretary of the Interior, 43 CF R 
~4,901,. the decision of the Alaska 
‘State Director, Bureau of Land 
+A A-6701-C, 
- #AA-6701-D, is affirmed, 


Management, 


‘This represents an unanimous 


decision of the Board. 


i “ad UDITH M. Brapy, | 
| | Chairman. 


ome CONCUR: 


ree EF. Dene: 


Member of the B oard. 
Lawrenon A. Marson, Ls 
Member of the Board. | 
APPEAL OF OUNALASHKA _ 
— CORPORATION* 


1 ANCAB i04 


Decided J ae 13, 1976 


Appeal fy om 1 the Decision of the Alaska 
State Oifice, ‘Bureau of Land Manage- 


*Not in- Cironaiseaa Order. . 


AIG 


ment ‘#AA-6709-F, dated June 2, 
1975, rejecting certain land selections | 
of the Ounalashka Corporation under 
Sees. 11 and 12 of the Alaska Native | 
| Claims Settlement. Act, 
§§ 1601-1624 (Supp. IV, (1974) as 


; amended, 89 Stat. 1145 (1976). 


Decision of the Bureau of Land Man- | 
pt: agement, affirmed July 13, 1976. _ 


. Oe 1. Alaska Native Claims Settlement 
Act: Definitions : Land Selections. | 


Lands conveyed to private parties - by 
~ .quitelaim deeds issued by the General : 
‘Services Administration pursuant to the. 


Federal Property. and Administrative 


| Services Act of 1949 as amended, 40 

UB.C. §471 ef seg. (1970), have ceased 
interests” 
_. therein ;” are not. within. the definition of : 
“public lands” in sec. 8(e) of ANOSA; 
therefore, not available for. 


to be “Wederal lands - and 


and are, 
selection. 2 


ey 2.. Alaska’ Native: Pree Settlement 


Act: Land Selections: Generally 


Where BEM’s. determination that lands 
- are “property”. not suitable for return to_ 


Q, the public domain pursuant to the Fed- 
eral Property and Administrative Serv- 


ices Act of 1949, 40 U.S.C. § 472(d) 
— (1970), is not challenged, and the Ad-_ 
-ministrator of the General Services Ad- | 


ministration concurs, such determination 
and coneurrence transfer the land from 


the administrative jurisdiction | of the 
Department of the Interior to that of 


GSA. 
3. Alaska Native Claims Sattlement 


Act: Alaska Native Claims Appeal . 
- Board: Appeals: Jurisdiction = 


| Tssues arising “from. GSA’s disposal of 


lands as “surplus property” pursuant to 


the Federal Property and Administrative - 


_ DECISIONS OF THE DEPARTMENT. 


43 U.S.C. 


oF THE nes ? 


ernie Act, supra, are not within the 
: jurisdiction of the Board. 
APPEARANCES: ‘John. W. Burke, | 
_Esq., Office of the Regional Solicitor, 
Anchorage, on behaif. of the State — 
‘Director, Bureau of Land Manage- 


ment; John: A. Smith, Esq., on be- — 


ay half. of: ‘the Ounalashka Corporation; 
Nancy E, Williams, Esq., and Gary 


Thurlow, Esq., on behalf of ane Aleut 


| Corporation. . 


| OPINION BY. CHAIRMAN 
- BRADY ae 


“ALASKA NATI VE OLAIMS. 
| APPEAL BOARD | 


‘The ‘Alaska Native. ciate ne 


- peal Board, pursuant. to delegation 
of authority in the Alaska Native 


Claims Settlement Act, 43. U.S.C. 


— $§ 1601-1624 (Supp. Iv, 1974), a8 - 

ae. 80 Stat. 1145 (1976), and — 

_ the implementing regulations i in’ 43 _ 

| CFR Part 2650, as amended, 41 FR 

14734 (Apr. 7, 1976), and 43 CFR © 

Part 4, Subpart J, hereby makes 

the following findings, cao 

and final decision: 7 
The lands in dispute are located 

in secs. 8 and 10, T. 73 S., oc 118 


W., Seward Meridian, ond were 
selected by the Ounalashka Corpo- 
ration in village selection #AA- 


6709-F filed on Dee. 6, 1974, In- 
cluded in this selection are. certain _ 


lands previously processed by the | 


Bureau of Land Management under — 
the following designations: 
— 8975, Quitclaim Deed, Mar. 3,1968, 


63 Stat. 377: “AA-8974, Quitclaim 


Deed, Mar. 13, 1968, 63 Stat. 877; — ; 


(88 LD. oan 


ye 
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AA_8078, Quitclaim Deed, Mar. 7, 


1968, 63 Stat. 377; AA-8976, Quit-— 


claim Deed, Mar. 20, 1968, 63 Stat. 
- 877. The remainder of the selection, 
described as an aliquot part of sec. 
8 and sec. 10, is handled separately 


by BLM under the selection “peli 


cation tA A-6709-A, 
Pursuant to the regulations in 43 
CFR Part 2650, as amended, and 
‘Part 4, Subpart J, the State Direc- 
tor is the officer of the United States 
Department of Interior who is au- 
thorized to make decisions on land 


— selection applications involving Na- 
tive Corporations under the Alas 


Native Claims Settlement Act, sub- 


ee ject to sppeal to this Board. | 
AA-6709-F, 


eee Cae decision * 
: dated. ia une 27, 1975, the Bureau of 
Land: Management : rejected | 

whole’ the Ounalashka : ee 
-tion’s selection. of lands: designated 


above, on ‘the grounds that these . - 


- lands had been transferred from 
: public ownership under the Fed- 
eral Property and Administrative 


. ae Services Act of 1949, 63. Stat. 878, 


The decision. ‘quotes sec, 12(a) (1) 
of the Alaska Native Claims Settle- 


ment Act to the effect that the selec-. 


tion must be’made from lands with- 
drawn from subsec. i1(a) of the 
“Act; notes that sec. li(a) with- 
| draws pub lic lands (italics added) ; 
- further notes that public lands 
as defined: in sec. 3(e). means. all 
2 Federal lands and interests therein ; 
and concludes that since the dis- 
puted. lands are no longer 3 in Fed- 
224-846-178 7 Pan 
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eral ownership, they are “not aa aces a 


able for village selection. _ ee 
Ounalashka ey appealed this ee 


‘decision. 


Pertinent provisions of the ig oo 
ka Native Claims Settlement Act, — 
43 U.S.C. §§ 1601-1624 (Supp. IV, 
1974), as. amended, 89 Stat. 1j45. 
(1976), haroinatice referred to as 
ANCSA, areas follows. 2. 

Sec. (6) defines ae Tands” 
as follows ¥ mt 

“Public lands” means all medi ands 
and. interests therein located in Alaska 
except: (1) ipl : 
tract, as determined. by the Secretary, 
enclosing land actually used in connec- 
tion with: the administration of any Fed-. 
eral installation, and (2) land selections : 


of the State of Alaska which have. been — 


patented or tentatively approved under _ 
Section 6 (g) of the Alaska. Statehood Act, a 
as amended (72 Stat. 341, 77. Stat.. 223), . 


or identified for ‘selection by the State | 
_ prior to Jan. 17, 1969; Hite 


Sec, 11(a) (1) seins for a6 
withdrawal. of , public lands for 
selection by Native Villages as s fol- 

lows: at a 


The following public lands are with. 
drawn, subject to valid existing rights, 


from ‘all forms of appropriation under) 
the public land. laws, including the min- ae 
and from | 


ing and mineral leasing ‘laws, 
Selection. under the _ Alaska. Statehood 
Act, as.amended: ; 

(A) The lands in each township that 
encloses all or. part. of. any. } Native. village 
identified pursuant to. subsec., CE) Gee ea 

. (B). The lands. in each township that - 


is contiguous-to or corners:on the town- oe 


ship that encloses all. or 
Native village ; and. | | : 

(GC): ‘The lands in each ‘township that 
is. contiguous to or cor ners on a township, 


part: of pact bee 


the .smallest practicable | 


A78 
‘eontaining lands aeanawn by para- 
graph (B) of this subsection. a 


Ounalashka, ’ organized : 
ANCSA as the Ounalashka Corpo- 


ration, is listed as a Native Village | 


in sec, 11(b) (1) of the Act. | 
Sec. a) (1) oa : fol- 
lows: | | 


| During a Heriod af ‘three years from 
the date of enactment of this Act, the 
_ Village Corporation for each. Native Vvil- 


‘lage identified pursuant to sec. 11 shall 


select, in accordance with rules. estab- 
lished by the Secretary, all of the town- 
ship or townships in which any part of 
: the village is located, plus an area that 
will make the total selection equal to the 
- acreage to which the Village..is entitled 
under sec. 14:: The selection ‘shall be 
made from lands: withdrawn by subsec: 
141(a): Provided, That no Village Corpo- 
ration may select more than 69,120 acres 
_from lands withdrawn by subsec, 11(a) 
(2), and not more than 69,120 acres from 
the National Wildlife Refuge -System, 
and not more than 69,120 acres in a Na- 
‘tional Forest: Provided further, That 


when. a. Village Corporation selects the . 
7 surface estate to lands within the Na- 


tional Wildlife Refuge System or Naval 
Petroleum Reserve Numbered 4, the’ Re- 
gional Corporation for that region may 
select the subsurface estate in an equal 
acreage from other lands withdrawn by: 
subsec 11 (a) Ww itbin the region, if possi- 
ble. 
See. 14 (a). sends = 

’ Immediately after selection by a Vil- 
lage Corporation for a Native village 
listed in section 11 which the Secretary 
finds is qualified for land benefits under 
this Act, the Secr etary shall issue to the 
Village Corporation a patent to the sur- 
face estate in the number of acres shown 
in the following table: * ** | 3 


The lands patented shall be those 


selected by the Village Corporation pur- 
suant to subsection 12(a). In addition, 
the Secretary shall issue to the Village 


| as 


essary 
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Corp por ation a eee to the surface estate 
in ‘the lands Selected DeESUERY to BupEce 


tion 12 (b). 


_ Reg mistons soutanieas in 43 OF R, 
Subpart 2651, provide for wilds 
selections of land. 43 CFR 2651.4 
(b) provides “[t]o the extent nec- 
to. obtain its entitlement, 
each eligible village corporation 
shall select all available lands 
within the township. or townships 
within which all or part. of the vil- 
lage is located, and shall complete 
its selection from among all other 


available lands. * * * 


Pursuant to regulations in 43 
CFR Part 9650, ie State Director - 


is the ‘officer: of. the United States 


Department of the Interior who is 
authorized to-make final decisions 
on behalf of the Secretary on land 
selections under the Alaska Native 
Claims Settlement Act, sauces to 
appeal to this Board.. 

Regulations pertinent to. inca 
contained in 43 CFR, Part 4, Sub- 
part A, Sec. 4.1, Paragraph ae are 
as follows: 


Alaska Native Claims. Appeal Board. 


_ The Board considers and decides finally 


for the Department appeals to the head 


. of the Department from findings of. fact 


or decisions rendered by Departmental of- 


ficials-in matters relating to land sélec- 


tion arising under the Alaska Native 
Claims Settlement Act (85 Stat. 688), and 
orders and conducts hearings | as mneces- 
sary ; except, the Board shall not consider 


appeals relating to enrollment of Alaska 


Natives; and ‘with respect to appeals from 
Depertnental ‘decisions on village eligi- 
bility under sec. 11(b) of the Act, deci- 
sions of the Board shall be submitted to 
the Secretary for his personal approval 
before becoming final. Special regulations 
applicable to proceedings pefore the 


a) -. + APPEAL OF: OUNALASHKA CORPORATION © AGG 
rae Tuly 18, 1976 oe oe 


| a Board | are continued in | Subpart J of this / 


Part. 


; ‘Précedura ral a are ‘con 
_ tained in 43 CFR, Part 4, ‘Subpart : 
J, Special. Rules “Applicable. to 


Alaska Native Claims Settlement 


| Act Hearings and Appeals. 


As it appears from the BLM 


7 record and. the brief of the ‘appel- 
~ dant, the following , constitutes’ the | 
= os tinent factual background :. : 
z Executive Order No: “6044, dated 
| Feb. 23, 1988, withdrew, among 


others, the ‘lands: m question for 


ing rights ‘when such uses will not 


” ef interfere: with naval activities.” 7 
Th 1968, pursuant to the require- — 
ent. ‘of the Federal Property and 
_.° Administrative Services. Act, 40. 
— US.C. $471 et seq. (1970), the 
Navy informed BLM of its inten-_ 
tion to relinquish these lands. BLM 


subsequently. determined that the 


_ subject lands were “not suitable for 
return to the public. domain”: and 


informed the General. Services Ad- 


ministration ‘of its decision respect- 
ing these lands.as “property” under 
| the terms of the definition contained 
in 40 U.S.C. § 472(d) 
GSA concurred-with the BLM deci- 
sion and thereby. accepted. account 
ability for.these lands. In March.-of 
1968, GSA,. pursuant to 40. U.S.C. 
§ 484 (1970), disposed of subject 


(1970). 


lands as “sur plus proper ty? (See 40 


US... §472(g) (1970)) to pri- 


vate parties by quitclaim cleed, 
“subject to rights contained in Ex- 
ecutive Order No. 6044.” | 
Ounalashka contends in its brief 


that the deeds to the disputed -— 

parcels, issued by GSA, were im-__ 
proper in that they failed to pro- 
-vide for aboriginal rights of Alaska 
Natives as protected by Executive — 

_ Order No. 6044, Ounalashka asserts 
that even though these lands were | 
relinquished byt the Navy, for whose 
“the protection of the fishing. rig ghts “2 
a of the natives.” 7 
_-‘Executive Order No. 87. 86, dated 
- June 14, 1941, withdrew and re- 
ser ved for the use of the N avy these . 

same lands, subject tothe with- 
 drawals made by Executive Order 
_ No. 6044 for the protection. of fish- 


use they had been withdrawn and 
reserved by Executive Order No. 


8786, they could not’ properl yhave | 
been. consider ed . surplus property 
because ; 
Management. should have retained : 

_the rere in order to discharge trust — 

responsibilities to the Alaske: Na- 
tives regarding fishing rights. — 
- Ounalashka further contends qhat _ 


the Bureau of Land ; 


the: sale j in 1968 by GSA must be set 
aside as the quitclaim deed failed 
adequately to protect Native fishing : 


“rights granted 1 in Executive Order 7 


No. 6044. | 
~The’ State Director, Busca of 


: Land Management, opposes . the 


jurisdiction of the Board i in his an- 
swer to appellant’s brief, asserting 
that the Secretary. of Interior, and 
therefore the Board, is without - 


authority to cancel or annul a pat- — 
ent: issued by the Department of In- — 
terior or by. another agency of the — 

| United: States. It-is the position of | 
the Bureau of Land Management 
that. the validity of GSA deeds in 
the present appeal are beyond ¢ the 


3 6 jurisdiction. of the Secretary and 
4 the Board. 


, The Board agrees with the Bo 
E reau of Land Management. | ‘ 
To be available for selection by a 


| : Village Corporation under. sec. 
¥ 11(a)(1)* ancl sec. 
ANCSA, lands must be 


| AN CSA as follows: 


“Public lands” means all F Federal Lands. : 
and interests therein located in Alaska _ 


except: (1) the smallest practicable 
tract, as determined: by the Secretary, en- 


with the: administration of any Federal 


installation, and. (2) land. selections ‘of 
the State of. Alaska - which > have been. 
patented or tentatively approved under — 
. Section 6(g) of the Alaska Statehood Act, — 
as amended (72 Stat. 341; 77 Stat; 223), — 
or identified | for ‘selection. by. the State . 


: ‘prior to January 17, 1969.5 


The. appellant. cloes. not contest 


BLM’s determination that the sub- 


. ject lands were not suitable for re- 
_turn to the: public domain. Upon 


- concurrence of the Administrator 


of the General Services. Adminis-~ 
tration, however, such a determina-- 
- tion tpanefors the administrative — = 
- jurisdiction of. the lands from the — 1949, as amended, 40 U.S.C. § 472. 
- Department of the Interior to GSA. : 

It is :the. latter agency, and, not 


BLM, which ° may then determine, : 


as it did in this case, that the trans- 
ferred lands and improvements, if 
any, are: 


s able for disposal. 


‘The sale. and disposal by. GSA at : 

: these lands in Mar. of 1968 by quit-- 
a claim. deed to private. parties, pur- 
* guant to the F ederal Property and 

: Administr ative ‘Services Act and ° 


"DECISIONS: Or THE ‘DEPARTMENT OF THE INTERIOR 


“12(a) (1). of | 
“public 
lands,” defined in sec. 3(e) ‘Oe 

| 4. en tration pursuant . to the Feder al 


Are, 

‘selection. ee 
As the tr ansfer of sa) cea "he ¢ 

jurisdiction. described above led to . 

a change in the status and owner- ) 

| ship of “the lands, so also it brought 


“surplus property,” suit- . 


reg ealatious ther banner ee red. 


the lands from federal to private 


ownership. The Government, hav- 


ing deeded away its interest in such : 
lands, cannot. now convey them to. 


the appellant. | 
[1] Lands conveyed to private 


Ssiitics by quitclaim deeds, issued - 


by the General Services Adminis- 


Property and Administrative Serv- 


“ices Act, 40 U.S.C.. 8471 et SEQ. 
(1970), have ceased to be “Federal 


| lands and interests therein”; are not 
; ‘closing land actually used. in cornection 


within the . definition of “public i 


z lands” i in sec. 3(e) of ANCSA; os Coen 


therefore, not available for 


a change in jurisdiction to- adjudi- 
cate disputes involving the lands. . - 
[2] Where BLM’s determination . 


that lands are “pr operty” not, suit- a 
able for return to the public domain a 
- pursuant to the Federal Property eo 
and Administr ative Services Act of 


(da) (1970) is not challenged, and 
‘the. Administrator. of the’ ‘General 


Services. Administration. concurs, 
such determination | and- “concur- 


_ rence transfer the land from the ad-. 
‘ministrative jurisdiction’ of: the De- 
_bartznent 0 or the. Interior to that of 
(GSA | 


~ [3] The ee for. Gunite! Ss. 


| appedl is that “protection of the — 
fishing rights of the Natives” — 
7 granted by Executive | Order No, . - 


- [83 LD. ee ae 


 -agiy 


ra 044, ‘requires uae the’ gale: be set a 


ot mide: ‘and the status of the land as 
» “surplis property”. be’ 


court, and not an administrative 
body, Issues arising from GSA’s 


‘ disposal of lands as “surplus prop- 
erty” pursuant to the Federal Prop- - 
erty and Administrative Services — 
| Act, supra, are not within the acne | 


diction of the Board. 


Although the Board de not: ee | 
| judicate. the validity of. the quit- a 
claim. deeds, finding the matter be- on 


yond its administrative. jurisdic-_ , oe 
‘ _ypeal o_o Decision of the Alaska 


tion, several observations. appear. ns 
Bureau of Land’ 


relevant to any judicial considera- 
-. tion of the question. It is noted that 
of the four quitclaim. deeds, the 
* land described. in Deed Number. 
sige AA88973- appears to be partially 
outside the boundaries of the lands 
to which Executive Or der | No. 6044 

i applies, and the lands conveyed. by 

- Deed Number A ASOT 6 appear to be 
entirely outside these boundaries. It. : 
is also noted that, as to the question: 
of whether any. Federal ‘property. 
interests in the land were retained 
‘through the reference in the deeds. 


to Executive Order No.: 6044, sec. 
4(b) of ANCSA extinguished “any 
fishing rights that may exist? « 


NOW THEREFORE, the. deci- 


sion of. the Bureau of Land Man- 


agement. #AS-67 09-F, dated J 


21, 0; is s affirmed, 


“APPEAL OF PORT. GRAHAM CORPORATION 
. _Aaiemter: 3, 1976. . 


redeter- © 
mined. However, the. appropriate — — 
form for a challenge to the validity . hoe ee ; 
of the deeds by which the . lands Ww concur: 
passed into private ownership i is a. 


‘State 


“This” ee an “unanimous: e 
decision of the Board. | 


‘Supre M. Brapy, — 
: Chairman. 


AxsicarL F. Duxnine, - 
Member of the Board. 
Lawrence A. Matson, 


Member of the Board. an 


APPEAL OF PORT GRAHAM : 
_ CORPORATION? 


1 ANCAB 125° 


Decided Soptomber 8, 197 6 - ‘ 


3 | Director, 
Management - + AA~6695-A2, dated 


- May 6, 1976, rejecting a land selec. 
tion application of the Port Graham aa 
Corporation filed under secs. 11 and _ 

12 of the Alaska Native Claims Settle. 
ment Act, 43 U.S.C. §§: 1601-1624 

_ (Supp. IV, 

: Stat. 1145 (1978). 


1974) as amended, 89 ie : 


‘Decision’ of ie Burean’ of tant - 


| Management: Ff AA-6695-A2, dated 
_ May 6, 1976, affirmed Sept. 8, 1976. 


Z 1 Alaska,’ Native Claims Settlement 
Act: Land » Selections: 


' Lands tantaitvely approved to the State 
under the Alaska Statehood Act. are 


Withdrawals. 


withdrawn - for village selection by sec. - 
11.(a).(2) of ANCSA. Because sec..11(a) 
(2) withdrawals are terminated three 


Years from the date of enactment of 
ANCSA by sec. 22(h) (2), a village. land : 


*Not in a Chronological Order. 2 


DECISIONS © OF THE 
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selection filed subsequent to Dec. 18, 1974 | 


_ for tentatively approved. State lands” 


must be rejected. 


Esq, Office. of. the ‘Regional Solicitor, 
on behalf of State Director, Bureau -of 
Land Management; Thomas E. Mea- 


cham, Ksq., Assistant Attorney Gen- = 
eral, State of Alaska; Joe P. Joseph- - 
on behalf of the oe c 


son, Esq., 
Graham Cor por ation. 


OPINION BY CHAIRMAN | 


-. BRADY: | 
| wee NATIVE CLAIMS 
APPEAL BOARD. 


The Alaska Native. Cine Ap: 
peal Board, pursuant to delegation. 


of authority in- the Alaska Native 
~ Claims Settlement Act, as amend- 


ed,:43 U.S.C..§§.1601-1624. (Supp. 
1974), , and implementing regu-. 
lations in 43° CFR Part 2650, and. 


TV 


Part 4, Subpart. J, hereby makes 


the following findings, conclusions, 
and decision’ affirming the decision. 


of the State Director, Bureau - of 


Land Management, #:A A-6695-A2 
(hereinafter r eferr ed to as the State _ 


Director). 


Pursuant to. sueilatis “In 43 
CFR Part 2650, the State Director 


| appeal to this Board. 


. On May 6, 1976, the Stats ‘bined 
tor issued a decision rejecting as~ 


unavailable for selection by the 


DEPARTMENT OF THE INTERIOR _ 


' the | 
‘selected ands - in the above-de- 


[s3 LD. 


Port Graham Corporation, lands” | 
described i in 7 12.8., Rs. 14 and 15 


— W.,. Seward Meridian. The De- 
APPEARANCES: « J ohn. WW. Burke, 


cision recites that on Dec. 17, 1975, | 
Port Graham. Corporation 


scribed. townships pursuant: to sec. 


-12(b) of ANCSA, such selections 


being. considered. a “second round 
selection,” as. distinguished from. 


| selections filed under sec. 12(a) of 
ANCSA which are considered to be 
ts first round selections. 


The decision, further states ak 
the lands in question. had been se- 


— lected by the State of Alaska pur- 
-suant to the Alaska Statehood Act: 


(72 Stat. 341, 77 Stat. 298)..ANl of 


the State applications were filed 


prior to Jan. 17, 1969, hence tenta- 
tive approval to these lands has 
been given the State. Thus, ‘those 
lands are not. considered “public 
lands” as defined in. sec. 3(e) of 
ANCSA.. | e 


~The Decision quotes. rom sec, 


, 12 (b) of ANCSA, under which the 


subject village selection application 
was made: , 


7“ * *& Each Village Gumipeation. shall 


‘select. the acreage allocated. to ‘it from. 


the | ds ithd wn bj subsec. i a 
is the officer of the United ‘States. | ands, withdrawn by (a). 


Department of the Interior who i is 
authorized to make final decisions. 
-on behalf-of the Secretary, on land. 
selections under the Alaska Native 


Claims Settlement Act, subject to” | | 7 
- selection. by the Village ‘of Port 


The season further states that 


the lands in:T, 12 S., Rs. 14-and 15 


| W., Seward: Meridian, were with- — 
- drawn'by'see. 11 (a) (2) of ANCSA 


arid weré,; at one time, available for | 


Graham. However, the withdrawal. 
made by sec. 11(a) (2) was termi- 


nated on Dec. 18, » 1974, under the 
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terms of sec. 22.) (2) of ANCSA 
which provides: : 


The withdrawal of ipnae: made by sub- 
sec, 11(a) (2) and sec. 16 shall terminate 
three years from the. date of enactment 
of this Act. : 


The decision aonendes that, at 


the time the Port Graham Gounora- 
tion filed the subject: application, 
the lands were therefore not avail- 
able for selection, and accordingly 
the subject village selection appli- 
cation was thereby: rejected. 

On June 9, 1976, the Port. Gra- 
ham Corporation filed a Notice of 
Appeal to the decision of the State 
Director rejecting the Port: Gra- 
ham Village Selection, and subse- 
quently, on July 19, 1976, ‘filed a 
Statement of. Standing and Rea- 
sons for Appeal. — | 

The appellant, Porgy. "Gea 
Cor poration, contends that the De- 
_ cision appealed from erred in hold- 


| ing that: the land selected i in-T. 12: | 


S., Rs. 14 and 15 W., Seward Me- 
ridian, were witha aon by sec, .11 


(a) (2) of ANCSA. Quoting from 


: — of English Bay -Corpora- 
| tion, 1 | 
(1976), at, Be 457, appellatt ¢ states 
that: - 


T. 12 §,, R. 14 W., ‘and 0: BS, B. 15 


W.,. of the Seward Meridian’ are. by de- 


scription within the ‘tiers of townships 
described in Section: 11 (a) (4) (B). and 
(C) in relation*to. the townships within 
which the Village of For Gr aham oe 
ration is located. : 


Appellant contends that he: De- 


clsion is also in error for conclud- 
ing that the withdrawal of T. 12 S., 
Rs. 14 and 15 W., Seward Meridian 


gee, 


ANCAB 85, 838 LD. 454 
response, 


contention that’ the particular par- 
cels of land were withdrawn by sec. 
‘11 (a) (1) is incorrect, ‘As noted by 
the. Board” in n Enguish, Bay, supr a, 
| at P 457: 
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was terminated : on ee. 18, 1974, by | 
sec. 22(h) (2) of ANCSA. There- | 


fore, the decision appealed from 


was in error for concluding that the | 
lands applied for and which are the. 


subject of this appeal “were not — 


available for selection” when the 


Port: Graham Corporation filed the — 


subject application. Appellant con- 
tends that even‘if-the lands in ques- 
tion had been withdrawn under — 
“1L(a) (2) of ANCSA, said 
lands remained available for selec- 
tion by the. appellant under. sec. 
12(b) of ANCSA notwithstanding _ 


that provision of sec. 22(h) (2): Ap- 
pellant contends that sec, 22 (h) (2) 


must be read in conjunction .with 
sec 12(b) which permits a village 
corporation to make second round | 
selections from acreage allotted to 
it “from the lands withdrawn by 
subsecs.. 11(a), 12(b). making no 


distinction: for that purpose be- 
tween withdrawals under secs. AL 


(2) (1) and 11(a).(2)” [sic] 


~The brief filed by the Regional | 
Solicitor’s: Office.on behalf of the 


State Director, adopted: and reat- 


firmed by the State of Alaska in its 
‘states ‘that appellant’s 


om, 12S, R. 14: W; AND 7. 128. eames 


Ww. of the Seward Meridian. are by de- 
scription within the tiers of. townships 

described in ‘Section 11(a) (1)(B) and | 
(GC). in relation to the townships within | 


which the ‘Village of Port Graham eee 


‘poration ‘is: located. (Italics added). 


ie instead withdrawn ‘for 


3. 4 
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The State Director points: out 


- that, in E'nglish Bay, the Board did 


not conclude that: these townships 


were withdrawn by secs. 11(a):(1) 
(B) and (C), but merely within 


_ that same description of lands. Be- 7 
— cause these townships: have been | 
selected by ‘and tentatively ap- 
- proved to the State, they are not — 
public lands as defined by sec.'3(e) 
(2) and could not have been with-_ 


drawn by sec. ‘11(a) (1). ‘They are 
purposes by sec. 11(a) (2). Lands 


withdrawn by sec. 11(a) (2) are 
‘subject. to’ sec. - 


controls over sec. 22(h) (2). 


[1] The Board, agrees with the 


reasoning contaiiod an the State 


Director’s decision and the brief 
filed in support. thereof by the 
— -Regional : 


Solicitor. Under ‘sec. 
12(b), village corporations are en- 
titled “to select the acreage allotted 


to it from. the lands withdr awn by 


_ subsec. (a). ”-The lands in ques- 


_ tion have been tentatively approved 
to. the State and .cannot be. con-— 
: sidered, “public lands” as defined by 


sec. 8(e), since such lands may be 


withdrawn for village: selection only | 
_ under the terms of sec. 11(a) (2). 


“Because sec. 22(h) (2) specifically 


~ ‘terminates all sec. 11(a) (2) with-. 
_. drawals three‘ years from date ofen-* 


-actment and the lands in question 


were not selected. prior.to the Dec. 
18, 197 4 Aegan, ey are ho longer 7 


a OF THE INTERIOR 


| Ws Concux: 
, selection 


| -22(h) (2) which - 
_. specifically. requires that the lands 

| be selected by. Dec. 18, 1974. Be-- 
cause the Port. Graham Corpora- — 
a tion. did not select the lands in ques- 
tion by Dee. 18, 1974; the appellant | - 


cannot now assert that sec. ee 7 | 
| Aoceat from the Decision of ‘the .. 


Alaska State Director, Bureau of Land — 
‘Management HAA-8447-A, 
Mar. 6, 1975, rejecting in part a land 
selection application of Eyak Corpora- 


dey [88 LD. 


ene for election by the Port | 


Graham Corporation. 


NOW THEREFORE, the aces 


_ sion of the Bureau of Land Manag e- 
ment + AA-6695-AQ, dated 1 May Oy. 
1976, 1s. affirmed. 7 . | 


9 M. ‘Bray, a : ; 
: Chairman. 


Gia nerce Mssoe £ 


Member of the Board. 


Axicar F, DunNInG; 


7 Me emb 0 ft the 2 0 ord - 


APPEAL OF EYAK CORPORATION? 


1 ANCAB 132 


Decided Sentinbee 9, 1976 7 


dated 


tion, as amended, under sec. 12 of 
ANCSA, » (43° «US... 8§ 1601-1624 _ 
(Supp. IV, 1974), as amended, 89 Stat. 


1147 (1976). 


“Decision of. the Bureau of Land 


Management .#+AA-8447-A, dated 
Mar. 6, 1975, affirmed in all matters 
_except reversed as to rejection of land 


selection therein described as Nl 


Swy,swi, of Sec. $2, T. 15 S., R. 3 
Wz, of Copper River. Meridian. 7 


a Alaska Native Claims. Settlement — 
Act: Land. Selections: Proof. - 


The hte upon swhich BLM ‘ine relied as 


the basis for compiling — a pretraction _ 


| ‘Not in Chr er Order. 


_ ANCSA, — | | 
2 3. ‘Alaska Native Claims Settlement | 
Act: Land Selections: ‘Generally 


Where an. unlisted Native village wae 
7 fied under sec. i1(b) (3) of ANCSA is 


494) 


: diagram will be deemed. siifficient! to. ‘de-. 


termine boundaries of lands affected by 
the. provisions of sec. 22(1) of ANCSA 


unless controverted by specific showing. 


of error. 


2. Alaska Tate: Claims: Bettlement 


Act: Alaska Native Claims Appeal 
Board: Administrative 

‘Decisions : 
ANCAB is bound by the rules and regu- 


lations promulgated by the Secretary of 
the Interior. pone to ‘Sec, (25 bs 


subsequently annexed by a first class or 
home-rule city, which is not a Native: vil- 
lage, such village does not: by reason of 
such annexation become one and the 


of land under 43 CFR 2650. 6(a).. 


© Act: Land Selections: Survey 


ak Pursuant to provisions of sec. “3B of. 


ANCSA and regulations — in 43 OFR 
2650.5, selection of lands shall -be in con- 
formance with the United States. Survey 
System. . Therefore, « those. 
_ which. apply to the rectangular system of 
surveys as provided in 43 U.8.C. §§ T51~ 
774. (1970), are applicable to pelecHon 
ae under ANCSA. 
The smallest legal subdivision authorized 
pursuant to the rectangular system of 
surveys of the public lands, | 43° U.S.C. 
$§ 751-774 Or); is a. ee quarter 
section. 


Uuless all. of the smallest legal subdivi-. 


sion, 4.¢. 14-44 of section, is within the 
_ prohibited two mile. distance from. the 


_ ity boundary, BLM shall not reject said 
~ Jand for selection as being contrary to. 


provisions of sec. 22(1). of AN CSA. 


s APPEAL OF EYAK. CORPORATION , 
ek a ase 9, 1976 — 


Procedure: 


4, Alaska. Native. Claims: Settlement 


‘provisions 


Pee 


5. “Alaska, Native Claims ‘Settlement ca - 
Act: Land Selections: Generally | 7 


Provision of sec. 12(a)(2) of ANCSA | 
and regulations in 48° CFR §2651.4(b) . 

requiring selections to’ be. “contiguous. 
and in reasonably compact tracts,” is 
limited to lands that are otherwise avail- 
able for selection under ANCSA and has» 
no application so as to make available 
lands which are prohibited from: being 


selected under provisions of sec: 22(1) of 
ANOSA. eee 


"APPEARANCES: Toe oe ‘P. J osephsen, | 


Esq. and. Howard 8.. ‘Trickey, Esq., On - ; 


behalf of ‘yak Corporation ; John W. 
Burke, Esq. and Harold. Kip Wells, 
-Esq., Office of the Regional Solicitor, 4 
on behalf of State Director, ‘Bureau of 
Land Management; James N. Reeves, ae te 
Esq., . Assistant Attorney . General, on 
- behalf of State of Alaska. 2 


same as the city so as to enable selection Z 


OPINION BY CHAIRMAN ; 
| “BRADY co 


_ ALASKA NATIVE CLAIMS: 
(APPEAL BOARD 


“The Alaska Native Ciaims nae - 


peal Board, pursuant. to delegation | | 
of authority 4 in the Alaska Native — 


Claims Settlement Act, as amended, 


43 U.S.C. 88 1601-1624 (Supp. IV, 


1974) ANCSA, and implementing - 
regulations in 48 CFR Part 2650 ~ 


‘and Part 4, Subpart J, hereby a 


makes the following findings, con-_ 


clusions, and decision. rejecting in 


part and affirming in part the de- | 
cision of the ‘State. Director, Bu- 


-reau of Land Management +AA~ ne 


84.4.7—A . sreioatior referred to ag 


| BLM): 


486 DECISIONS OF. THE 
- Pursuant to regulations in 43 
CFR Part 2650, the State Director 
is the officer of the United States 
Department of the Interior who is 
authorized to make final decisions 


on behalf of the Secretary on land 


selections under the Alaska Native 
Claims Settlement. Act, subject. to 
appeal to this Board. | 

On Mar.:6; 1975, the State ion 
tor: issued a decision rejecting in 


part as unavailable for selection: ‘by. 
Eyak Corporation lands therein de- — 


scribed located within 'T. 15 S.,R.3 
W.,. Copper “River Meridian. ‘The 


i. “Deciaiin. recites that on: Nov. 2%, 


1974, the Village of F Eyak filed Se- 

nee Application tt A A-8447—A. 
pursuant to sec. 12 of ANCSA, 85 
Stat. 688. ‘The application was 
amended on Dec. 11 and 16, 1974. 


The application is for land in the | 


village core township, T.15S., B.3 
W., Copper River Meridian. ‘Suid 
Decision made findings summar ized 
as follows: . 

_. That: the Disc. 16, 1974, eee 
ment selected lands ‘igcticd within 
two miles of the boundary of the 
City of Cordova, which is a home- 


rule city. Sec. 22(1) of. ANCSA. 


prohibits: ‘such ‘selection. as. do 
Departmental Regulations 43 CF R 
Part 2650. 6(a)_ which states: 


| Notwithstanding “any other provisions 
: of the act, no village or regional corpora-~ 
tion may select lands whieh are within 2 


miles ‘fr om .the. boundary’ of any home 
Tule or first-class city * * * as the 


boundaries. existed and the cities were 
classified on Dee. 18, 1971, 


FE or. the.. above-given reasons, the 
village selection SS as 


ok, 


-DEPARTMENT OF THE INTERIOR © 


[83 ID. 


| amended, is rejected as to the fol- - 
lowing fee ibed lands : 7 


~~ Land within sec. 28, 24, 25, 26, and 
82, located. within T. (15 8,, CR. 3 W.; | 
Copper River Meridian. 


Appellant, Eyal Corporation, as- 


serts in its Notice of Appeal filed 


Apr. 9, 1975, and in Memorandum 
in Sappent of Appeal filed May 12, 
1975, that the matters in dispute 


and issues raised In this appeal are 
aS. follows: 


d.: The actual Toeaacn of the 
ee, boundaries of the City of © 
Cordova ou Dec. 18, 1971. . . 
9, The actual distance of the par- | 


-cels rejected from. the former mu- 
nicipal boundaries of the City of 
Cordova as existing on Dec. 18, 
1971. 

oe That the ae issues of fact 


were erroneously determined by the 
BLM Decision being appealed. 
4. That the decision of the BLM 
on. Mar. 6, 1975, is inconsistent with 
prior administrative practice. The 


decision of the BLM on Mar. 6, | 
1975, errs in its application of sec. 


29.(1) of ANCSA in that the two 


mile. buffer zone intended to be 


created has not been properly calcu- 


lated and further that application 


was not intended to’ apply to an 
island such as Mavis Island, which 
is part. of the lands subject. to this 
appeal. 

5b. Ey ak eon oron: for the pur- 
poses of sec. 22(1)-and 43 CFR Part 


2650.6, falls within the exception. — 


provided by the regulations cited in 
that the organizers are themselves 
residents of the City of Cordova 
and were residents at the time of 
organization. The Natives are 
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: thér efore “ofa coninaniy which is 
itself a first class or home rule city” 
Ww ithin the ‘term of the explicit ex- 
ception pr ovided “by 48 oe R Part 
2650.6." ~ 

6. That: the accion of BLM of 
Mar. 6, 1975, contravenes sound 


adcninistection of ANCSA and the. 


| “Intent of Congress in that it would 
leave a smal] tract in Sec. 32 _ iso- 
lated and i In! addition: would not be 
In- compliance with the intent to 
have selected ‘bodies be made avail- 


able which are contiguous and oe 


sonably compact. tracts. 

A brief filed on Nov. 24, 1975, by 
the Regional Solicitor’s Office _ on 
| behalf, of BLM, generally asserts: 


decision that the lands in “question 


were ‘hot available. for selection 
under’ ‘provision | oft sec. a 1) of 


-ANCSA; 
2. "That the bur den i is on the ap- 


-pellant in this matter to offer and 


present. evidence to show why the 


- BLM Decision is not ‘sustained by 


. the evidence; and ~ 

8. That there 3 is no i anhieay in 
‘the provisions of sec. 22(1) of 

ANCSA and the regulations pro- 


mulgated pursuant thereto in” 43 


. CFR Part 2650.6 as. applied to the 
evidence which’ was before Bureau 
of Land Management and before 
this Board on appeal, 


_ Answering brief filed Nov. 2B, 


1975 5, by the State of Alaska in sup- 
port of the decision by BLM and in 


_ response to the assertions of Ap- 
pellant’s Rea of Reason, var- 


iously asserts > 


reer 
Codé 52. 010. Further, that the 
premises have been leased pursuant 


ee. 


‘1, ‘That the State of Miegtes owns 


7 Mavis: Island. ‘inasmuch as it was 


acquired under sec. 6(a) of Alaska 


Statehood Act, pursuant to classi-~ — 


fication “as public recreation land, 
11° Alaska Administr ative 


to A.S. 88.05.3815 to a third party 


whose interest, is entitled to be pro- 


tected under Sec. 


14(c) (2) . of 
ANCSA.. 


2. That BLM’s decision onal: the 


lineal ‘distance between the lands 
‘involved in this appeal and the city 
boundary was based on sufficient 

facts. to’ implement. sec. -99(1) of 
- ANCSA- in determining that the — 
1. That the evidence relied upon _ | 
_ by BLM was sufficient to sustain the — 


land in question is not available for 


selection. Appellant cites no in- 
stance: before the Board in which 
said factual material results 3 in an - 
err “oneous decision. 


8. There is no basis i in fact to sup- 7 


port appellant’s contention that — 
‘Eyak Corporation i is entitled to be 
considered as an exception de-_ 
‘scribed in 48 CFR Part 2650. 6(a). 


Appellant, Eyak Corporation, in 


its reply. memorandum filed on Jan. 
7, 1976, reasserts that BLM has the 

burden. of producing reliable and 
_ Clear evidence to. establish the pri- 


ma facie case and that the evidence 


upon which the. BLM. clecision was 


based fails to meet this burden. 


Appellant further. contends: that _ 


inasmuch as the Village of Eyak 


dies entirely within the city limits— 
of Cordova, that the Board, in exer- 


cising its authority, must obtain 


whatever additional information is 
necessary. in order to determine 


etic: or nee a spacboal gieantion 


exists which would. necessitate com- 
| pliance with | 43 CE R Part 2650. 6 


aoe 


on Jan. 7, 1976, at which all named 


necessary parties to this. appeal 


were present, with the single excep- 


tion of the City of Cordova, the — 
following facts were mutually 


ba sia upon and stipulated :. _ 
1. That the City of Cordova. was 


a fir sé. class or. home- rule city on 


“Dec. 18, 1971. 
ences That on Jan. 8, 1972, the City 


of Cordova. eet. an area which | 
of Cordova on the date of enact- _ 
ment of ANCSA. | 


- includes the Native village of Eyak 
which prior to that time had been 
outside the boundaries of the City 
‘of Cordova." 


3. That the boundaries of the" 


north addition annexation to the 
City of Cordova are not relevant 
to the issues In dispute in this 
appeal. | 

A, That the south addition and 
‘the city dock addition boundari les 
are not relevant to the issue whether 
‘or not Mavis Island is within two 
‘miles of the City of Cordova. 


5. That the boundary ofthe south — - 
26, and 26 of T.15S., RB. 3 W., Cop- . 
_ per River Meridian, eh comprise | 
what is commonly known as Mavis. 
Island situated in Byak Lake; and. 
D That portion of Sec. 32 within - 
the same township which lies within ae 
SWIANEYSWY,, SEYNWYSW i 
Yy and the N14SW1,SW1, oe 
Pursuant to the above- od stip- 
ulations entered into as set out in 
O: ders of the Board on. ‘Jan. ie and. eS 


| addition annexation to the City of 
Cordova is the only boundary rele- 


vant to the question of whether or 
- not the spit, located in Section 32, . 
_ is within two miles of the. City, of 7 
- Cordova. | | 


- Appellant, ‘yak Contam on 


Jan. 22, 1976, filed: a stipulation, - 
the contents of which are Incorpo- — 
vated in an Order of the Board, 
dated Feb. 9, 1976, in which the — 


| DECISIONS: ‘OF THE ‘DEPARTMENT OF THE: INTERIOR | 


| On J an. 1, “1976, the Board: by ¥ 
on stated that at the conclusion. © 
of a conference held by the Board’ 


: piotraction inethad of computation aoe 
as used by the cadastral engineerin 
‘locating Cordova’s boundary is 
_ deemed to be accurate. By stipula- ae 
20, 1976, the Ree 
gional Solicitor’s Office, on behalf 
of BLM, filed a stipulation to the -. 
_ contents ae the Order of the Board) | 
above referred to, dated Feb. Det 
1976, as being pare an eee 
On Mar. 8, 1976, appellant, yak ye 
: Corporation, caused tobe filed with = 
- ithe Board the results. of an inde- | 
_ pendent survey made pursuant to 
» issues raised in this appeal pertain- 
ing to the location of the land de- 
scribed as Mavis Island in relation 


tion filed Feb. 


to the existing boundary of the City 


By Order dated. Apr. 28, 1976, 


‘the Board closed the ee to all 
filings pertaining to this appeal and 


deemed the record to be complete 
and ready for decision. | 

| There are no issues raised in this 
appeal regarding standing of .any 


party before this Board i in this mat- 


ter or any procedural, issues which 


are determinative of. this appeal. 
The lands. involved In. this appeal 


are: 
ne Those vortions of eee 98, 4. : 
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~~» Cordova. 
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22k Re: 9, 1976, -gppellaié Eyak Cor- a 
te ~ poration, eS ee to obtain addi- 
-. tional factual information in rela- 
—. tion to the location of Mavis Island © 
ae from. the nearest relevant. Boundary. 
of the City of Cordova. | 
-. _ The appellant, Eyak. Corporation, 
_ engaged Mr. John L. Joslin, a regis- 
tered professional’ land surveyor, to. 

- make an on-site survey of the dis- 
tance from the. relevant boundary — 


: of the City: of Cordova, as stipulated 


_. to by the parties, to Mavis Island 
Se which. includes all of those lands. 

& ye located within Sec: 23, 24, 25 and 26°: 

~ described in the State: Director, - 

- -BLM’s Decision, and which are the. 
subject. of this appeal. The docu- 
.. ments furnished to the Board and 

made a part of this appeal filed by 
the. appellant, Eyak Corporation, 

.- conclude ‘that the entire island. is - 


: “less. than two. miles distance. from 


_ the city boundary. of the. City of 
—. Cordova as- existing as. of the oo : 
ae oF ANCSA.. 7 ‘ 
> Based on this inforination,, it” is 
.. the decision of the Board that those _ 
oe _ lands described. i in the BLM Deci- | lands rejected within Sec. . 
gion as being located within Sec. 23, 
94, 25 and 96,-'T.15 S., R. 8 W., of 
ay aie Copper River Meridian, other: _ 
_» wise known as Mavis Island, are lo-. 


cated within two miles diskande’ 


from. the boundary of the City of 
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-% and therefore ‘are’ not: 
~~ available -for-selection by Eyak Vil- 
- . Jage Corporation under: terms: of 
82 22(1) of ANCSA. | 
os {1 Ttis. the contention. of appel- ae 
_ Menu Eyak_ Corporation, that the | 
- record: file in this appeal: does not 
- disclose a sufficient. factual basis ese 


the decision nade ‘oy BLM. to cee ft 
for. selection lands therein descr ibed 


which would enable this Board to. 
affirm that decision. In essence, ap-. 
ee pellant’s contention is that's in the ab- - : 
~ ‘gence of an accurate on-site survey, _ 

the BLM’s Decision. placed ‘an MDs 
: justified reliance upon other infor- 

mation which i is not only inaccurate 
but is too indefinite to. support the. 
rejection for. selection of those lands $ 2 
. under appeal. . Eee, 
~ &Pyotraction diagram” is defined a 

in 43 CFR 2650-5 (1), as follows: 


the Bureau of Land Management. mathe-... 


matical plan. for. extending | the. public. — 

_ laid surveys and does not constitute an 

| official Bureau: of Land Management sur-. — 
vey, and, in the: absence of an approved — Ae 
diagram of the Bureau of Land Manage~ .~ 
ment, includes the State of Alaska pro~ 
traction diagrams ‘which have been au~  ~ 
thenticated by the ‘Bureau of Lang a 

: Management. 3 fess 


~The record file of this a sppeals’ in- 7 : 


_ ~~ sofar as it pertains to the issue of 
= determining the location of those ~~ 
oa 


being within two miles ‘of the near-- 


-est relevant. boundary: line of the.” 
City of” Cordova, ‘includes; | 
documentation from the Bur eau of 


Land Management which includes 


_ the factual information obtained. “4 


and utilized i in making this determi- | 


: nation, (2) : a stipulation entered in- — 
to by the appellant, Eyak. Corpor an 
; tion, that. the protraction methodof  — 


computation used in locating Cor- ee 
dova’s boundary by the BLM is 


‘both the agreed method of. ccompu- is : 
tation and also. i is a correct method. | 


#4 ee means he approved Aiea of cok 


aye. 
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of measurement for the purpose of 
determining boundaries, (8) the re- 


vised BILM status maps upon which 


are plotted the location of the rele-_ 
_ yant portions of the City of Cordo- 


va indicating the boundary line as 
well as the plotting of those por- 


tions of Sec. 32 at issue. Upon. BLM. 
having determined that’ informa-_ 
tion used to compile a. protraction 
| diagram is sufficient ‘to locate rele- 


vant boundaries, and in the absence 


of any contention or showing by ap- 


pellant of particular error or unre- 
Viability, there is no compelling 


yeason to set aside a decision based. 

on such information. ‘Based upon 
the above- mentioned documents, 
and stipulation of the parties, it-is 
the determination of the Board that; 
the State ‘Director, BLM has suf- 
| ficiently met the burden of estab- 


lishing a prima facie case that those 


portions of Sec. 32 which lie within: 
the lands described as the SW14ANE | 


YSWiy, SEYNW1,SW1, and the 


NYUSWiSwiy..are within'a two | 
-mile:distance from. the nearest rele- 

-- yant boundary.of-the City of Cor- 
-dova and are therefore:not available 

for selection. pursuant, to: pr ovisions.. 


of sec. 22(1) of ANCSA. 


under the regulations of 43-CFR. 
2650. 6( a.) which would allow selec- . 
tion within, the two mile. limitation, 
notwithstanding, the. lang guage. of 
29(1) of ANCSA, which. i is a. 


pel. Accardi ve Shaughnessy, 
— (1954). 


Sec.. 


complete prohibition t to any selec- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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tion within that distance. F urther, ; 
the State contends that the.above- 


“quoted regulations are so clearly in | 


contradiction to sec, 22(1) of 
ANCSA as to be beyond the author- 


ity of this Board to consider. 


. This Board is bound to accept the | 


; provisions” of the above regula~ 


tions. It would be beyond the j juris- 


- diction-of the Board to resolve any 
issues of the conflict, if-any, be- 
tween the provisions of ANCSA_ 


anc these regulations promulgated - 


| pursuant. to-sec. 25 of ANCSA. 


- [8] As. previously noted, appel- : 


lant, Hyak ‘Village G@orporation 


eee that: if it should: be found 
that any of the lands described in. 

the BLM decision aré “within the | 
tivo mile limitation as preser ‘ibed by 
sec. 22(1) of ANCSA, that selec- 
tion of those’ lands would” ‘not be | 


_ prohibited: inasmuch as the Village 
Cor poration comes within the ex- 


ception 1 in 48 CFR 2650: 6 ( a) which aa 
in pertinent part is as follows: “eee 


oe is * except that a village corporation 


organized. by. Natives of a community - 
which ig ‘itself a first class” or. home-r ule 


city is not prohibited from making. selec: 


tions within: 2 miles: from: ‘the - boundary - 
. of that first. class. Or: home-rule. city, une - 
| less such ‘selections. fall within 2 miles. 


'- : FO} The State of Alaska contenda 

: that: this Board is without author-_ 
ity to consider whether or not. ap-. 
pellant, Hyak. Corporation, i is quali- : 


fied to come. within the exception 7 | 
= appellant qualifies under the provi- 


sions of the exception, it is stated 


from the ‘boundary of another, first class. 
or home-rule city which is “not itself a 
Native village’ or within 6 miles from the . 
pboundary. of Ketchikan: | 


In support of this afiginihont, that: 


in np ertinent, Bart as s follows: 


tana sniniee lye. ageticy ‘is poend: by :its:: 
own. rules and regulations.. United States Lie. 
B47 “US. 260: 
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_# 2. The organizers of: fiyak are resi- 


aents of the City of: Cordova, and were > 


resideuts at the time of incorporation. 
There have been close ties between the 
village of Eyak and the City of. Cordova 
for many years and many of the Eyak 
corporation organizers | have played an 
active part in the functioning of the city 
as a body politic. The. village. of. Hyak is 


entirely included within the city limits. 
ot Cordova. Thus, ‘there are not only geo-' 


eraphical, but historical -and cultural 
bouds between the organizers and. mem- 
bers of Eyak Corporation and the City of 


aan dova. (Statement of Reasons, au: 12, 7 


975. ) 


As previously ‘hoted parties ‘to 
(1). 
that the City of Cordova. was a first. 
class or home-rule city within the 


‘this appeal have. stipulated: 


, meaning of this issue as of Dec. 18, 


ek; and. (2) that the Native Vil- 
lage of Eyak -was outside the 


boundaries of the City of Cor dova, 


until Jan, 8,,1972, when the City of 


Cordova oneed. the area which 


included the | Native Village . of 


Hyak. - 


lant j 1S whether the. decision of BLM. 


rejecting their application for selec: 
tion of, lands: ‘within the prohibition — 


described in sec. 22(1) of ANCSA, 
must be reversed inasmuch as the 


Byak Corporation comes within the 
43 oe | 


clefined. ae a | 
2650.6 (a). a. 


By Order of this Board on Dee, : 
10, 1974, which was approved by the 
‘Secretary of Interior on Dec. 17, 
1974, it was found that the Native 
“Village of Eyak. met the necessary 
requirements for eligibility as an- 


unlisted Native village pursuant 


to see. 11(b) (3) of ANCSA, 43 


The issue ae. ae by. appel- 
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U. S.C. $1610(b) (8), and the regu-_ 
lations: promulgated in 43. ae 


Part 2650. 


The. Board’s if a oe ve 


-Eyak qualified as an. unlisted vil- 


lage. was: based on: the Seiailiica 
findings: | 


Ay nae: the Village of Hyak ou. April 
1, A979, consisted of “community” within 


the meaning of the definition of “Native, 


village” 
oe (c). | | 
2, That the Native Village of Eyak did 
have on April 1, 1970, an identifiable | 
physical location within the area known © 
as “Oldtown” adjacent to Cordova. — 
3. That the Native Village of yak, on 


in .§3(c) of ANOSA 43 U.S.C. 


April 1, 1970, was distinct from the City 


of Cordova. 
4: That the Native Villaze of Eyak, on: — 
April 1,.1970, was not modern and urban 
in character, within the meaning of the 
regulations in 43. CFR § 2651. 2b(3). 
5. That a majority of the residents of 


the Native Village of Eyak, on April 1, | | 


1970, were “Natives”: enrolled: pursuant: 
to-§38(b) and § 5 of ANCSA, 43 ame . 
§ 1602 (b) and § 1604.. 


‘Thus, it was mnclided ak as - 


Apr..1, 197 0, the Native Village of : 
Eyak was ‘eligible. for benefits pro- 


vided by ANCSA. Such:a findings | 


necessarily determined within the 
meaning of 43 CFR 2651.2(b) (2), 
(3) and (4), that Eyak was essen-: 
tially a “separate” community from 
the City of Cordova; Factual find-. 
ings.not supporting such a conclu- 


sion would. have denied eligibility, | 


to Eyak | as a Native village under | 


ANCSA. 


The very ‘contentions now being 


asserted by appellant to demon- 


strate that Eyaki is one and the same 
community as the home-rule City of 
Cor dova, are among the basic fac- 
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tors which would have denied the. 
- quality of separateness necessary to 


. qualify Eyak as an cone Native : 


| village under ANCSA. | 


‘The Board. recognizes “that: the 
determination of eligibility of a 
Native village isa finding and con- 


clusion, reached _ under terms of 
_ANCSA. and 43 CFR 2651.2 (b) (2) 
and (4) as of Apr. 1, 1970, while 


the pr ovisions of 43 CEFR 2650. 6(a) 


require a factual determination to 
be made as of Dec. 18, 1971. 


As previously. noted. the parties | 
to this ‘appeal stipulated. that the 


Native Village of Eyak was outside 


the boundaries. of the City of Cor- - 
or home- rule City of Cordova, but 


rather that the Natives of a com- — 
munity being qualified as a Native — 
Corporation, also comprise the city | 


dova until annexed to the city on or 


- about Jan. 8, 1972, While annexa- 
tion is an act: of extending the | 


boundaries of a municipal govern- 
ment for whatever mutual benefits 


result to. participants, it does not 
follow that annexation results in a 
complete alteration of the charac- 


teristics. of the total “community.” ” 


Tn short, the City of Cordova did 


“not thereby. become a first class or 


_ home-rule city organized by “Na- 
_ tives” within meaning of the pro-- 


vision for an exception as described 
in 2650.6(a) of ANOSA, ed be- 
cause Eyak was annexed. 

~The exception described. in 43 


: ae 2650.6(a), in the opinion of 
| the ‘Board, was: intended to take 
» cognizance of a factual circum- 
-- stance wherein the community of a 
_ Native Village Corporation 1S eS- - 
sentially: one and the same. as com- 

: munity of the municipality being 


- comprised of a majority of Native 


a3 residents and being also a first cles. 


DECISIONS OF THE. DEPARTMENT OF.THE INTERIOR — 
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or home-rule city as of Dec. 18, 


1971. The necessity of Natives con- 


stituting a majority of residents of 


such a community as of Apr. 1, 


1970, would be required for ae | 
‘eosin as an unlisted Native vil- 
lage under ANCSA. | 7 
The date of actual formation of an 


Eyak Village Corporation for pur-— 


pose of obtaining benefits under 
ANCSA is of no significance inso- 
far as determining whether or not 
this. exception applies. In essence, — 
the situation covered by this ee. - 


tion is not that the Native Corpora- 


tion came into existence after it was 


in fact. a legal part of the first class 


itself. 
“To effectuate: the paul proposed : 
by appellant in construing this ex- 


ception to be applicable to the Na- . 
tive Village of Eyak, would be a_ 


result specitically ‘opposed to ‘sec. 


aol (b) (3)? in that Eyak Corpora- | 
tion would be thus taking on the | 
character of being a “community” 


one and the same asa first class city - 
and CA being authorized to ‘Se- 


2 Section “11(b} (3): “Native ‘eines not. 
(b)(1} hereof shall be . 

eligible for Jand and benefits under. this Act 
and lands shall be withdrawn pursuant to this 


_ sec. if the Secretary within two and one-half - 
years from the date of enactment of this Act, - 
determines that— - 
; Hr AY twenty-five or more Natives were - 


residents of an established village on the 1970 
census enumeration date as shown by the. 


census or other evidence satisfactory to. the x 
Seeretary, who shall make’ findings of fact in 


each instance; and | 

“(B) the village is not of a ‘modern gaa 
urban character, and a majority of oe resi- 
dents are N atives.’’ 


_ Native. 
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; lect ee aes two miles of such | 
city which is both modern | and 

urban in character and in which the. 
majority of residents are non- 
This characterization is 
~ completely inconsistent with the 


character of Eyak asa Native vil- 
lage, separate and distinct fi: om. mee 
City of Cordova. | 7 


. . For the above reasons, it is con- 
‘eluded: by the Board that Eyak Na- 
tive Village Corporation does not - 
“meet the stated criteria of this ex 
_ ception described i in.43 CFR 2650.6 
(a) which would enable selection  _ 
of lands within two miles of the | 
boundary of the first class or home-.. 
rule City of Cordova under the | 


. terms of sec, 29(1) of ANCSA. 


[4] It is further alleged by appel: 


: lant, Eyak Corporation, that BLM’s 


~ decision as to the. described lands 


| rejected in Sec. 32, is inconsistent 
with prior administrative practice. 


Specifically, it is argued that the 
_ Inconsistency - ‘involves a misappli-. 
cation of policy by the Bureau of. 
Land Management in not allowing the Bureau of the State where protrac- 
_ selection to be made in aliquot parts 
even if a portion of that selected — 


: part is within the two mile zone if. 


the Major portion of the land mass 
selected is outside the zone. In the 


_ briefing filed in this appeal, neither: 
_ the Office of the Regional Solicitor  ~ 
on behalf of the ‘State Director, : 


_ BLM, nor the Attorney General on 


behalf of the State of Alaska, refer — 
to this contention by the appellant. | 


The initial. application filed. by 


: the Village of Eyak for selection. 
on Nov. 27, 1974, did not include, 


any. lands situated within Sec. 32. 
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‘amended application filed on. Dee 


11, 1974, was for the following de- | 
baerihedl lands: 
_ Copper River Meridian, Sec. 82 and 


T.15S, BR. 3 -W., 


herein described by aliquot parts of 
the Sec. by capital letter and frac- 


tions as follows: S 144 SW 14 SW 
VA all uplands. The application as_ 


again amended on Dec. 16, 1974, 


| added lands. described as follows: 


T 15 SR 3 w, CRM 


“Section. 23: SE 4, SE 4 SE i AL 


~. uplands. 
~- Seetion 24: sw A Sw ds An up- 
lands - — 
~ . Section 25: NY Nw % NW af : All atl 


uplands. pare AA-5880 © - 
- Section 26: E 4% NE \% NE %y; All 
. uplands — 7 
Section 832: SW 4% NE 
Y%NW YY, SW YN 
4; All uplands 3 


Sec. 13(b) of ANCSA recites & as. | as 


NE 4; SW %) SE 7 
NY SW % Sw 


‘follows: 


~All withdrawals, selections, and con~) . 


veyalces pursuant to this Act shall. be as | 
shown on current plats of survey or pro- 
traction diagrams of the Bureau of Land. 


Management, or protraction diagrams of 


tion diagrams of the Bureau of Land 


Management are not available, and shall | 
conform as nearly as ‘practicable to the 


United States Land Survey» System. - 
43 CFR 9650, 5-1 (2) Survey Re- -- 


- quirements, General : 


Selected areas are to. be ee | as : 


pe ovided in sec. 13 of the act. Any survey 
or deser iption used as a basis for con- 
veyance must be adequate to eae the 


7 lands to be conveyed. 


The rectangular system of sur- | 


-veys of the public lands was estab- 
~ ished | by. Congress in 1796. (48 eo 
The = 2 


US.C. § 751-774 (1970)). 
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smallest, subdivisions mentioned by 
Congress are the “quarter quarter 
sections,” zc. 40 acres (43. US. C. 
$753 (1970)). And. the. long es- 
. tablished rule of the Department is 
that the quarter quarter section, 


with a fractional lot, is. ordinarily 
the minimum unit of Jand for clas- 


sification and disposal. Jacod WN. | 
Wasserman, 74 TD 892. (1967), Rob- 


ert P. Kunkel, 74 1D 373 (1967). 


‘In the Bureau of Land Manage- - 
glossary of public land 
terms, 1959 Ed., are found perti- 


ment’s 


nent definitions os ae 
A “legal subdivision” is achuea 


as: 


In a general sense, a subdivision of a 


township suchas a section, quarter sec- - 


which is authorized under 
in a strict sense, a 


tion, lot, ete., 
the public land laws; 
regular subdivision. 


A “r egular subdivision” 1S. _de- 


fined. asi. 


‘Generally speaking, a subdivision of a 


-. section which is an aliquot part of 640. 


-geres, such as a half section of 320 acres, 
quarter section of 160 aer es. and as 
quartic: section of 40 acres. © 


‘Finally, a “smallest egal subdi- 
vision” 1 1s defined : as: 
For general purposes under the public 
land laws, a quarter quarter section. Un- 


der certain of these laws and under spe- 
cial conditions, applicants, claimants, 


ete., eau select subdivisions smaller than 


a- quarter: quarter section. 


_As noted, the glossary stn 
smallest legal subdivision as a.quar- 


ter quarter section. This inter preta- 


tion of the smallest legal. subdivi- 
sion as a quarter quarter section is 


sustained’ in both judicial and ad- 
-mitiistrative cases. It was so defined 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[83 1D, 


by _ the Supreme Court of the > 


United States in Warren v. Van 


Brunt, 86 U.S. (19 Wall.) 646, 652 - 
(1878 ), where it was stated that 
“there is no legal subdivision of the 


public lands less. than a quarter of 


a quarter section or 40 acres, except 
in the cases of fractional sections.” 

Further division by description . 
of aliquot parts of a-section has 
been permitted ouly where peculiar 7 
conditions have required otherwise, 

or where Congress has specially 


| provided otherwise (see Robert Ray 


Spencer, State of Arizona, 53 1D. 
149 (1930), and matters. a there- 


3 in). 3° °There has been no contention, 
by. appellant or showing. from an 
examination of the. rocard. of this 


appeal that either a Congressional | 
Act or, a regulation from the De- 
partment of Interior is applicable 
insofar as authorizing any. devia- 
tion from the application: of prin- 
ciples” of the rectangular public. 


land survey system in this matter. 


The effect of the above is that sec- 


| tion subdivisions must be. designated 
in the same manner. as. that In. 
| which subdivisions are designated 


for larger. subdivision of sections, | 
4.¢., in terms of aliquot portions of 
the subdivisions. Inasmuch as ap- 


plication had. been made: for what 
_was:-therein described as the Si4 


and also the N14 of the SWY,SWiy 


of Sec. 32, such, in fact, comprises 


the SW, of the SW1,4 of that Sec. 
The: effect of the BLM decision by 
not, describing. that Mee anaes | 


. 2 Examples of Congressional. directions to 
the contrary may be found in the Placer and 
Lode Mining Laws: (30 U.S.C. 1946. Ea. Chap. 
2),,and in the Sniall ‘Tract Act. 


ggg APPEAL OF EYAK CORPORATION | We 
| | eo 8 4 September 9, 1976 | | 


section In. an aubhoried manner 


was to permit rejection:of a portion © 


thereof by utilizing a further. ul- 


authorized subdivision 2.¢.,_ (NY4 
SWwyswi,) and thereby to reject 
a portion of the quarter quarter. 
section while allowing selection and 


approval of the ‘balance: of that 


same quarter quarter section. For 
the above reasons, ‘since application 


was made for’ land. which comprises 


- the SWI,SW1, of See. 32, it can- 
~ not be further divided: by. deserip- | 


tion of aliquot parts for purposes 


. of determination of: ee 


under’ the terms of ANCSA.. 


By deseribing selected ‘lands: ‘af- 


et fected by provisions of sec, 22(1) 


_ of. ANCSA. AS: “lands: which .are 
within: two. miles from the bound- 
ary,” description must be limited. to 

the smallest aliquot part. of the Sec- 


tion. permitted, Thus, it is deter- 


mined by:the Board that: unless all 
of the smallest . legal. subdivision, 
ee Un, of a Sec., is situated with- 

in the. prohibited. two mile distance, | 
BLM. cannot reject an application 
for selection as being ae to. 


gee. 22(1) of ANCSA, » 


For the above reasons, on is the 


| decision of this Board that’ ‘State 
-. Director, BLM’s: decision in which 


; rejection. was made -of - land . de- 
-seribed as: the Nig. SW, Swi, of 
“Sec. (82 is hereby reversed. It is. 


fur ther the determination of this 


- Board that inasmuch ‘as a portion or 
the allowed subdivision description, 
the SwWi4 Swi, of Sec. 82, lies out-' 
- -gide of the two mile. prohibited dis- 
. tance’ from the “hearest, relevant 
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ton ling a tlie City ‘ete 


Cordova, that all of said subdivi-. 


sion must be allowed for selection é | 
by Eyak Corporation. ~ 


[5] It is further the contention of 
appellant, Eyak Corporation, that 
those small portions of land which - 
lie within the NEY, SW, and also 
within the NWY% SW, of Sec. 32, 


unless allowed to be included for 


selection along with lands located — 


~ in the Swi, Swi, of the same sec-_ 
tion, that such rejection would re-— 


sult in such a sinall area being 1S0- 
lated in contradiction to the concept | 
and policy of ANCSA, in that all 
selected lands neéd to be within a— 
compact and. contiguous tract. The 


portion of ANCSA dealing with | 


the requirement of village corpora- | 
tiou selections being: compact and _ 
contiguous is in 660, 12(a)(2) and 
in regulations located in:438 CFR ~ 
9651.4. A reading of this-section of 


ANCSA and the applicable rule. 


makes clear that -these conditions | 


apply only to lands’ that'are in fact, | 
and which have been determined to. 
be actually available for selection 


by the Native corporation. “The 


status of the described lands in this 


instance are that they are situated - 


wholly within a prohibited area _ 


under a specific provision of 


~ANCSA and are thereby, unavail- 


able: for selection. : 
In summary, pursuant to the 


authority delegated to the ‘Alaska, _ 


Native Claims ‘Appeal Board by . 


the ‘Secretary of the Interior, 43° 
CF TR 4,901, “the. Decision of the. 


Alaska State ‘Director, Bureau of — 
A-~8447-—A, 





rejecting 
plication of lands described in T. 15 - 

S., R. 38 W., Copper River Mer ‘idian, 
-_ and the subject of this appeal, is for 


496 DECISIONS’ ‘OF THE 


in ‘part, ‘appellant's. ap- 


reasons given in. the foregoing de- 


“ cided as follows: 


-. Affirmed as. tae “aids: peer 


— within. Sees. 28, 24, 25. and 26 (com- 
_ monly known as. Mowis Island) ; 
ye and | : 


. ey Affirmed as to aoe eccuibad 
therein as_ SWYNEYSWY, .and 
_ SEYNWYSWYy, of Sec. 32; and 


Reversed as to lands descnhad: 


~ therein as the NUSEUSW i of 
a See, 32. 

This represents an unanimous 
: decision - the Board. 


Ju UDITH M. Tae ae 
| Chairman, 


~ We concur: — 


z. Anica F, rebar 
i Mu ember of the Board. 


*s eee AL Minos 
a = ember nae the cae. 
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| Decided Septoniber 16, 1976 | 
- Appeal from the Acting Chief Adjudi- a 


_eator for the Alaska State Director, 
Bureau of Land . Management 


-«##F-19749, dated May 9, 1974, re-. 


- jecting an. application. for a Native 


2 “group selection filed under sec. 14(h) 


of the Alaska Native Claims Settle- 


ment Act,. “43. U.S.C... §§ 1601-1624 
1974), 


nae . Not i in Chronological Order, o 


DEPARTMENT OF THE INTERIOR 


Al 
(Supp. IV, 1974), as amended, 39. 
Stat. 1145 (1976). | 


The Decision of 
Land Management F-19749, dated 
May 9, 1974, affirmed Sept. 15, 1976. 7 


1. ‘Alaska Native Claims Settlement ; 


Act: Alaska. ‘Native Claims: Board: ‘ | ao 
Appeals: Jurisdiction ao 


The Alaska Native Claims Appeal Board . 
does not have jurisdiction to adjudicate 
the Secretary’s authority to withdraw . 


- and reserve public lands for a utility and 


transportation corridor within. the mean- 


ing. of sec. 17(c) of the Alaska Native rs 


Claims Settlement Act. 


2. Alaska: Native » Claims Setigaatt. | 
| Generally—__ oe 
A, Alaska Native Claims Settlement Act: os 


Act: “Land Selections: 


Withdrawals: Generally — 


ok withdrawal of public lands for a ‘gill . : 


ity: and transportation corridor under : 
sec, 17(c) ‘of the Alaska Native. Claims 
Settlement Act, subject to valid existing . 


tights, precludes selection of those lands 


by a Native group under. sec. 14 (h) of 


thé Alaska Native Claims Settlement Act. . 


APPEARANCES: John Ww. Burke, con 
Esq., Office of the Regional Solicitor, Ap eae 
on behalf of State ‘Director, Burean 
of Land Management; ‘William H.. = 
| Timme, Esq., on behalf of Wisenak .. at we 


Ine., and Doyon; Ltd. 


OPINION BY CHAIRMAN 
| “BRADY —— 


“ALASKA NATIVE CLAIMS. af, 7 
APPEAL BOARD | 


‘The Alaska Native chan a : ; a | 
peal Board pursuant to: delegation. Lo 
of authority in the Alaska Native — 


Claims Settlement: Act, as amended, - 2 
43 U.S.C. §§ 1601-1624 (Supp. IV, 


the. ‘Bureau: ene | 


and implementing regula Pet 4 


rejecting 
plication of lands described in T. 15 - 

S., R. 38 W., Copper River Mer ‘idian, 
-_ and the subject of this appeal, is for 
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— within. Sees. 28, 24, 25. and 26 (com- 
_ monly known as. Mowis Island) ; 
ye and | : 
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therein as_ SWYNEYSWY, .and 
_ SEYNWYSWYy, of Sec. 32; and 


Reversed as to lands descnhad: 


~ therein as the NUSEUSW i of 
a See, 32. 

This represents an unanimous 
: decision - the Board. 


Ju UDITH M. Tae ae 
| Chairman, 


~ We concur: — 


z. Anica F, rebar 
i Mu ember of the Board. 


*s eee AL Minos 
a = ember nae the cae. 
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| Decided Septoniber 16, 1976 | 
- Appeal from the Acting Chief Adjudi- a 


_eator for the Alaska State Director, 
Bureau of Land . Management 


-«##F-19749, dated May 9, 1974, re-. 


- jecting an. application. for a Native 


2 “group selection filed under sec. 14(h) 


of the Alaska Native Claims Settle- 


ment Act,. “43. U.S.C... §§ 1601-1624 
1974), 


nae . Not i in Chronological Order, o 


DEPARTMENT OF THE INTERIOR 


Al 
(Supp. IV, 1974), as amended, 39. 
Stat. 1145 (1976). | 


The Decision of 
Land Management F-19749, dated 
May 9, 1974, affirmed Sept. 15, 1976. 7 


1. ‘Alaska Native Claims Settlement ; 


Act: Alaska. ‘Native Claims: Board: ‘ | ao 
Appeals: Jurisdiction ao 


The Alaska Native Claims Appeal Board . 
does not have jurisdiction to adjudicate 
the Secretary’s authority to withdraw . 


- and reserve public lands for a utility and 


transportation corridor within. the mean- 


ing. of sec. 17(c) of the Alaska Native rs 


Claims Settlement Act. 


2. Alaska: Native » Claims Setigaatt. | 
| Generally—__ oe 
A, Alaska Native Claims Settlement Act: os 


Act: “Land Selections: 


Withdrawals: Generally — 


ok withdrawal of public lands for a ‘gill . : 


ity: and transportation corridor under : 
sec, 17(c) ‘of the Alaska Native. Claims 
Settlement Act, subject to valid existing . 


tights, precludes selection of those lands 


by a Native group under. sec. 14 (h) of 


thé Alaska Native Claims Settlement Act. . 


APPEARANCES: John Ww. Burke, con 
Esq., Office of the Regional Solicitor, Ap eae 
on behalf of State ‘Director, Burean 
of Land Management; ‘William H.. = 
| Timme, Esq., on behalf of Wisenak .. at we 


Ine., and Doyon; Ltd. 


OPINION BY CHAIRMAN 
| “BRADY —— 


“ALASKA NATIVE CLAIMS. af, 7 
APPEAL BOARD | 


‘The Alaska Native chan a : ; a | 
peal Board pursuant to: delegation. Lo 
of authority in the Alaska Native — 


Claims Settlement: Act, as amended, - 2 
43 U.S.C. §§ 1601-1624 (Supp. IV, 


the. ‘Bureau: ene | 


and implementing regula Pet 4 


ah. Director). ies ee ede | 
fie See ‘Pursuant: to eepalations. in 43 
“allie, CFR Part 2650, the State Director ~ 
is the officer of the United States 
Department of the Interior who is 
authorized. to make final decisions 
on behalf of the Secretary on land 
selections under the Alaska Native — 
Claims. Settlement Act, “subject to 
ia. appeal to this Board, - 


_ A80L o ca < os APPEAL OF “WISENAK, 
| on ao Pa pes od on Sple 15, “1976 
i tions in 43 3 CFR Part 2650 and Part | 
4, Subpart J, hereby makes the fol- 

| lowing findings, conclusions, and. 
7 decision, affirming the decision ‘of — 
the State Director, Bureau of Land. 
Management #¥-19749 »(herein- | 
on 


o after. referred, to. as. ‘the: 


On May 9, 1974, the ketne Chief 


a WA apadieator for the State Director 
issued a decision rejecting as in- 

~ available for selection by Wisenak, . 

- Anc., lands described in Ts: 30 aad 
81 N., Rs. 11 and 12° W., Fairbanks | 

ae Mendian: ‘The decision states. that 
ae _. Wisenak, ‘Tne, filed an. application | 


drew 


ing leasing under the mineral leas- 
_ ing laws, selection’ by. the State of. 
Alaska under the Alaska Statehood — 
Act, and from selection by any Na- 
tive group or village:‘or: regional. 
- -corporation-under the Alaska Na- | 
o>) tive. Claims s Settlement Act of Dec. = 
a ro: 18, 1971. | : 
~ * In view of the hors the Decision 
~~ eoneludéd. that the lands. described 7 
fea the application for selection filed _ 


: “sponse, _ 
Statement of Reasons challenges — 
the validity and legality of PLO - 
No. 5150 and BLM’s pesiang deci- 
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on Det. Vt; ‘i973, “were ‘not fe aus oe 
for: eslection: on that date. Accord- 
ingly, the appa One was 6 ae a 
rejected, ; 


~On June 25, 1974, Wisenak The a 


filed a. Notice oe Appeal to the Deci- 
sion of the State Director. rejecting _ 
- the Wisenak, Inc.,: selection and — 
subsequently on “Aug. 28; 1974, - 
‘filed Appellant's § Statement of Rea- ai 
sons for ‘appeal. — | og 
_. Appellant. contends that the eee Ss 
‘sion appealed from.is in error and 
that its application for selection of 
lands should be reinstated. om 
granted. The right of selection of 
. the subject. lands. was guaranteed — 
-to the Native. people of ‘Wiseman 
by the Act, and thus the right-of 
the group corporation to the land in _ 
the locality of Wiseman was a valid 
_ existing right and not subject tothe 
terms. ‘of PLO No. -5150.: In- the 
alternative the appellant argues 
that the Secretary is without the au-- 
for a Native: eroup. selection on thority to preclude selection by a 
~ Dec. 17,1978, under the Alaska Na- 
ote tive. Claims Settlement’. Act. On. 
= <4 -Dee. 28, 1971; PLO No. 5150 with- 
| “the”: ahove- described lands» 
from: all forms of: appropriation — 
: “under the public land laws, inelud- 


Native group of lands in the utility 
corridor established: by PLO No. 
5150. Neither the Act nor the Secre-. 
tary’s general statutory powers pro- 
vide the basis for his action. The 
exclusion of Native group. selections 
under PLO No. 5150 is an ultra. . 
yires act and must be regarded as a. : 
‘nullity. Assuch, PLO No 0.5150 can- 
not stand as ae basis for the deci- 
sion by the Bureau of Land oe 
agement: 


The State Ditestor, in: its on 
argues that appellant’s 


and is 
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- DECISIONS OF THE. DE! 


sion. ‘The issues thus raised by ap- 
pellant pertain dir ectly to the scope _ 
of authority vested in the Alaska 


Native Claims. Appeal Board by 


by the Secretary. The State Di- 
vector argues that the authority of 


the gavddsrectricted to the review 
of findings of: ‘fact. or decisions 


a : rendered by Department officials. 1n 
 matters-relating to ANCSA selec- 
- .tions.. The. oes is not author- 


ized to countermand. Departmental 
policy or to. declare invalid Secre- 
tarial Orders; we 

~ In the alternative the. State De 
rector argues that if the Board 
‘decides. that it has the requisite au- 


thority to take jurisdiction over the. 


subject, matter: of this appeal, that 
the appellant is precluded from se- 
lecting these lands by pr efatory 
language of sec. 14 (bh) which limits 
3 selections to: unreserved and unap- 
_propriated. public land located out- 
side the.areas withdrawn by secs. 11 


and 16.:Because the lands in ques- 
_ tion were withdrawn for the trans - 
Alaska pipeline corridor, the lands 
being thus appropriated cannot be 


available for selection. | 
The State Director. ee ar- 


: gues ..that. contrary to appellant’s: 
_. contentions that see. 17(c}. permits 
Jands, 


_ groups. to. select’ corridor 
there is infact no absolute right for 
Native groups to receive land. Sec. 


14(h) (2): gives the Secretary. dis- 
cretionary authority to select lands — 


for Native groups-as opposed to. the 
mandatory language of sec. 11 


which. specifically withdraws. ede: 
for village: and” regiona a] selection. 
In = aad Saacion se the Sec: 


DEPARTMENT | 


OF THE INTERIOR [83 LD. 


retary exercised his discretion and — 
withdrew Ts. 30: and 31 N., 
-and-12 -W., for ‘the: pipeline corri- 
dor and. not-for the Native: Group 
‘of Wisenak. Ther efore, appellant 
_has no: statutory basis for itsappeal. — 


Rs. 11 


‘Appellant, in) a supplemental 


brad, responds to the State Direc- “ 


tor’s contentions by stating that the 


regulations - for. Native group . se- 
lection under «sec: 
ANCSA,.as set forth im 43 CFR 
-2653.0-3,° 
tary’s obligation to make with- 
drawals for Native groups. Second, 
the, date of the: passage of the Act, 
Dec. 18, 1971, is recognized to a a 


recognized the. -Secre- 


the date on hihi the rights of such 


groups vest. Third, the mandatory 
nature-of the location of the acreage © 
entitlement is recognized. Any dis- 
eretion which the Secretary may — 
have-once possessed. was. exercised 


and BLM. cannot now maintain 


that such discretion is.of a continu- 
ing nature.so as to violate the regu- | 
ations which have been adopted to | 
the» detriment of those claiming: 
under them. . : 


Furthermore, yee Ree argues. 


thatithe requirement of ANCSA sec. 
14(h) that the land be unreserved — 
and unappropriated is likewise met. _ 
For on the date on which the ap-. 


pellant’s right to select land. became 


wested, Dec. 18, 1971, the land sur-— 
rounding ‘the appellant’s locality 

was: unreserved | and ad | 
eo | ise 7 


"DISCUSSION. 


[| This. Board does not ee - 
juristiction to adj udicate t} he Secre- a 


“14(h) (2) of 


i) Ah, Sf te APPEAL OF WISENAK, INC. 
R * | September 15, 1976 


tary’ S ee to withdraw and — 


reserve public lands for a utility 
and transportation corridor within 
the meaning of sec. 17(c) of 
ANCSA. The Board is bound by 


PLO No. 5150, as issued by the Sec- 


retary. 
PLO No. 5150 abn: 


i os Subject to valid existing rights, 


the following described lands. are hereby | 
withdrawn from all forms of appropri- — 


ation under the public. land. laws *.™* * 
and is also withdrawn from * * * selec- 
tion by any native group or village or 
regional corporation under the Alaska 


_ Native Claims Settlement Act of Dec. 18, 
1971 * * * and reserved as a utility and 
transportation corridor within the mean-_ 


ing of see. 17(¢) of said Alaska Native 
Claims Settlement Act ** * | 


[2] Although | PLO No. 


Land Order precludes selection of 


these lands by Native groups. If the. 
Order were read as appellant: con- 
so that Wisenak, Inc. did 


tends, 
have a “valid existing right” in the 


lands withdrawn, then the specific. 


preclusion of Native group. selec- 


tion of these lands would be mean- 


ingless surplusage. PLO No. 5150 

must, therefore, be read. so. as to pre- 

_ clude selection by any Native eT ae 
? of the lands withdrawn. 

- Although the Board does not 

have: jurisdiction to question | the 


authority of the Secretary to issue 
PLO No. 5150, the Board:does wish - 


to point out that this Public Land 


-_ 


able for» 
| 5150 groups, however, may not select 
withdraws.and reserves these lands — 
aun to the general exception of - 
“valid existing rights,” the. Public 
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Order ; is not inconsistent anne the | 


terms of secs. 14(h) and 14(h) (2) 
which allow for Native group selec- 


tion only of unreserved and unap- 


propriated public lands. Nor is - 


inconsistent with sec. 17(c) of — 
ANCSA which specifically pre- | 


cludes Native village and regional 


corporation selection of lands sub-— 
sequently -withdrawn for utility 


corridors by the Secretary under 


his existing authority. If the provi- | 
sions of sec, 17(c) were not cluded 
within ANOCSA, the village and 
regional corporation could select 
lands withdrawn for utility corri- 
dors by the Secretary because such 
lands would be “public lands” avail- 
such selection. Native 


“public lands,” as defined by sec. -3 


(e) and withdrawn by sec. 11 of 


ANCSA ; Native groups, under sec. 


‘14(h), seat ads only ‘from lands 


that are “unappropriated and unre- 
served.” Lands withdawn for a util- 


ity corridor are appropriated and 


reserved. Therefor ‘e, sec. 14(h), by 
its own terms, prevents Native 


or oups from. deicchine: Jands with-— 


drawn by the Secretary for utility 
corridors, and the authority of the 


‘Secretary to prevent Native group 


selection. of lands so withdrawn is 


‘not in ay way derived trom sec. 17 


(ec). 


NOW THEREFORE, the deci- 


sion of the Bureau of Land Man- 
agement ae ia dated May. 9, 
Ae is affirmed. 


500 ‘DE CISIONS | OF TEE 


This sep aosents an unanimous | 


. - decision of the Board. 


J upirH M. . Brave, 7 
24 harman. 


Wr CONCUR: 
Axsieain F. Dunne, 2% 
Member of the Board. 


Lawrence A. Matson, | 
= eal if the B — _ 


APPEAL OF EKLUINA, INC.* 


1 ANCAB 165 | 
‘Decided Sep tember 28, 1976 


Appeal from the Decision of the. 


Alaska State Director, Bureau of Land 
Management +AA-6661-B, — dated 
Aug. 


under see. 12 of ANCSA, 43 U.S.C. 


secs. 1601-1624 (Supp. Iv, 1974), as. 


amended, 83 Stat, 4145, (1976). 


| ‘Decision of ‘the Bureau of ere 


- Management, dated Aug. 1, 1974, 
‘Teversed Sept. 28, 1976, | 


Settlement Act: ‘Survey: Generally 


- Procedures adopted to. implement the — 


__ Esq., Office of the Regional. Solicitor; 


Public Land Survey. System: as.provided 


in Title 43, Chapters 1 and 18, and regu- . 
_ Attorney General; Saul R. Friedman, 
__Esq., law firm of Rice, Hoppner, 
’ Blair & Hedland, 1 G. Burton, Esq., — 
and J. W. Sedwick, Esq., law.firm of — 
Burr, Pease & Kurtz, Inc., on behalf 
of Eklutna, Inc. : 


‘Jations promulgated thereunder are made 


applicable to land withdrawals ey ‘sec. | 


13 of ANCSA. 
Establishing of ey standard parallel” or 


“correction” lines in compliance with au. 
thorized procedure to implement Public 


a ‘Not i in Chronological nase: - of 


DEPARTMENT 


‘The provisions: of sec, : ¢ 
“ANCSA and regulations in 43 CFR sec. 
2651.4 that lands selected—“be contigu- 


“ 1, 1974, rejecting in part a land 
Selection application of Eklutna, Tnc., 


OF THE INTERIOR [83 LD. 


Land Survey System is not inconsist- uae 
ent with provisions of ‘sec. “Thay (1) | 
withdrawal. | | 


2. Alaska ‘Native Claims Settlement 
Act: “Survey: Generally—Alaska Na- | 


| a tive Claims Settlement Act: Survey: 

Standard Parallel—Alaska — 

Claims Settlement Act: Withdrawals: 
| ee Cornering 


Native 


‘Where townships, which by legal “de- 
scription. havea common corner, 


are not 
in actual physical contact due golely to’ 


_ the location of a “standard parallel” or 
“correction” line, the requirement of sec. 
J1(a)(1)(B) or 
_ “eorner” 


(C) that townships 
will be considers | complied 
with. 7 


“3. ‘Alaska Native. Claims Bettincait _ 


Act: | Withdrawals: Cornering— 
Alaska Native Claims Settlement Act: | 
Land Selections: Generally . 


12(a) (2) of 


ous and in reasonably compact. tracts’’— 


are not inconsistent with a finding: that: — 
_-townships are properly withdrawn under — 
see, 11 (a) (1) (B), or (CO) though actual | 
physical cornering is prevented due toa | 
. township-offset resulting from location of ee 
2a" ‘standard parallel.” ye BEE sg 


1. Alade: Minsk Native cine Set: : abondan ions John R. Snodarust: 


tlement Act—Alaska. Native Claims 3 


Ksq., law firm of Graham & James and 


James Vollintine, Esq., on behalf of 


Cook Inlet, Tne.; John Ww. Burke IIT, 


James N. Reeves, Esq., Assistant State 


meat 


c si eee *. . APPEAL OF. EKLUTNA, ING. © 7 ae BOL se 
PW Me eee > September 28, 1976 ; a. ee 


OPINION BY CHAIRMAN. 
ata, BRADY 


re “ALASKA NATIVE CLAIMS 
_. APPEAL BOARD 


“othe: Mipaia, Watve Claims Ap- 


et pant Board, pursuant: to delegation _ 
of authority in the Alaska Native 
- Claims Settlement Act, as amended, 


- 43 U.S.C. secs. 1601-1624 (Supp. 


Iv, 1974) and implementing regu-- 
lations in 483 CFR Part 2650 and | 


-Part-4, Subpart J, hereby makes the 


2 . Following findings: , conclusions, and 
ns decision reversing that decision of. 
the State Director, Bureau of Land. 


; Management # A A-6661-B. (here- 
 Inafter : - reterred to. as mute 

‘Dir ector). . | 7 

‘Pursuant, to. regulations in 43 


7 CF R Part 2650, the State Director 


‘is the. officer of the United States 
Departinent of. the. Interior who is 


en authorized. to make final decisions 


on behalf of the Seer etary on land 
selections under the Alaska Native 

~~ Claims Settlement Act, subject to 
| pee of this Board. 

On Aug. 1,.1974, the State Diree- 


| “tor jeened a. qecicoa rejecting in 


part as unavailable for selection, by 


es Eklutna, Inc., lands therein de- 


scribed as T. 17 N., R. 3 E., Seward 


os. Meridian, Alaska. The een re- 


cites that on Apr. 23, 1974, Eklutna, 


2, Inc., submitted an application for 
iands in accordance with Alaska — 


Native Claims Settlement Act of 
Dec. 18, 1971. (43 U.S.C. § 1601 
— (1970)).. The selection application 


included various lands in the fol- - 
lowing townships; inter alia, T. 17 


aN: ,R.3 E., of the Seward i Meridien,” 


ins Said decision made findings 


sumiuiarized as follows: 


See. 12(a) (1) of ANCSA: 


* + selection shall be ‘made Focie 


‘lanas Withdrawn. by. “subsection — Al 
- Sec. 11(a)(1) of ANCSA:  ~ 


i oer & 


(B). The lands. in -each township that er. 
is contiguous to or corners on the town-. - 
ship that .encloses all or "part of. such an 


Native village ; and 2% aa 
(C) The lands in each. township: that : 


' is contiguous to or corners: on a town- 


ship containing lands withdrawn by pat a- |. ; 


graph (B) of this subsection. 


ow. 17 N., R. 3E., oe ide 
“is not contiguous to, nor does «it. 


corner on the townships in which 
the Village of Eklutna is located. ms 


Neither does it corner on, nor is it 


contiguous to, the preceding town- 

ships. Therefore, it is not among _ 

the lands withdrawn ‘under the - 
terms of ANCSA for selection by . : 
the Village of Eklutna. In view of 
the. above,’ selection application 3 
AA-6661-B is Sepa as it re . 


| Moen ee -— ie 


: Appellant, orm a Asserts # 


in its Notice of Appeal, filed Aug. — 
20, 1974, as well as in its Brief ins . 
Response, filed on. Apr. 20, 1976, 
that the matters im dispute and —- 


issues 
follows: 


1. That the land which | is “subject to. 
this ae T. aus N,, oe 


raised in this appeal are. as 


3 E, Seward ~ 
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Meridian, Alaska, lies within the with- . 


drawal area of sec..11(a) because it is 
eontiguous to T. 17 N., R. 2 E., T. 16 N., 


R. 1 E., Seward Meridian, as those terms 


are usedinsec.11(a)(1). 

2, Whether the NE corner of 'T. 16 N:, 
BR. 1 E., corners within the meaning of 
see. 11(a)(1)(B) of ANCSA. with the 
SW corner of T. 17 N., R. 2 E., when in 
fact, as disclosed by protracted survey 
they are 347.82 feet ‘apart when such 
distance is occasioned by reason of a sur- 
vey “correction line.” 


~ Answering Brief, filed Jan. 27, 
1976, by the State of Alaska in sup- 
port of the decision of BLM and in 
response to appellant’s Statement of 
Reasons, asserts its support. of the 
- conclusion reached in the BLM de- 
cision that T. 17 N., R. 2 E., is 
- neither contiguous to, nor cornering 

on, the core township of Eklutna, 


Ine.: (T. 16.N., R. 1 E.), as required . 


by sec. 11 (a) (1) (B), and ‘that the 
clear language of the statute leaves 
no room for interpretation as pro- 
posed by: the appellant. The State 
areues that although BLM’s deci- 
sion results in.a reduction of town- 
ships withdrawn under sec. 11(a) 
(1) (C), such does not provide-suf- 
ficient reason to reverse that deci- 
sion. Further, that ANCSA recog- 
nizes variances in the amount of 
lands. actually available for selec- 
tion will depend on factors different 
: with each village.and provides for 
deficiency . withdrawals under sec. 


| 11(a) (8) to assure full entitlement. 


The State contends that the-loss to 
appellant. of this township with- 
drawal due to a “township offset” is 


7 analogous to a reduction of avail- 


able lands for any other reason 
under terms of ANCSA. 


DEPARTMENT 


OF THE INTERIOR  -{83 LD. 


A pret filed Apr. 9, 1976, by the 
Regional Solicitor’s Office on behalf 
of BLM, variously asserts as. fol- 


lows: a 
1. That the. withdrawal ageas of 
sec. 11(a) (1) of ANCSA is clear and un- 
ambiguous and requires no interpreta- 
tion, and analysis could only conclude 
that the T. 17.N., R. 3 E., is not. with- 
drawn for selection by Eklutna. | 


2, That T.17N., R. 2 E., by being offset | 
from T. 16 N., BR. 1 E., in an. amount of 
5.28 chains is neither contiguous to nor 
cornering on that township -and ‘ theré- 
fore, does not meet the terms of sec. 11 


(a) (1) (B): but does, however,.meet the _ 


withdrawal conditions of (C). 

3. That T. 17 N., R. 3 E.,.is offset a 
further distance of 10.55 chains from the 
NE corner of T. 16 N., R. 2 E., which pre- 
vents T. 17 N., R. 3 E., from being with- 
drawn under (C ) since it is not contigu- 
ous with, nor cornering’ on, another 
township which is withdrawn under (B). 

4, The fact that the offset is caused by 
a- meridian convergence correction pur- 
suant to compliance with the official sys- 
tem of survey. provides for no. justifica- 
tion for not applying the clear language 
of the terms of ANCSA which results in 
Eklutna, Ine., having for selection at 


‘least 25 townships. 


There is no issue raised i in this _ 


appeal regarding the standing ‘of 
any party poor this poe in n this 
matter. 

The Board finds that a ‘nines 
of factual matters material to this 
appeal are neither disputed nor de- 
nied by any party and therefore do 
not constitute ‘issues requiring: se 
cific determination: — | 


4, Uklutna Native Village 3 is shoMcalls 
situated in both T. 16 N.; R. il W., and T. 
16 N., R.1 ii., Seward Meridian, Alaska, 
which: thus dctomiiies those townships 
which are made available for selection 
under withdrawal of sec. 11(a)(1);3 


so) °C APPEAL OF EKLUTNA, INC. 
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— a A standard parallel ” Shieh is also 
: called a “correction line,” extends east 


and west from the Seward Meridian at 


this interval which is: common to the - 


north boundary of T. 16.N., R. 1 E.,.and 
_ also the south | PAUnGBEY of Q. 17 N, Rk. 
2 Ei: ; ees 

se he By legal description, the ‘southwest 
corner of T. 17 N., R. 2 Ti E., would be also 
the northeast corner of T: 16 N., Sel 1E.; 
and :thus a common. corner to both; 
_. 4, By legal description, ‘and in fact, T: 
17 N.,, 


. tangular system. of sur vey for the Bureau 
- of Land Management, : ‘8-143, appr oved 


_ Sune 29, 1960, it*is. determined that the _ 
southwest corner of -T. 17 N., 


offset 5.28. chains, along. said ‘standard 


parallel, east from the northeast corner : 


of T.16N,, Ro 


| The dispositive i issue‘ raised in 
this appeal is ‘whether a. township 


which, by legal’ description, is lo- | 


cated within. a sec. 11(a) (1) (B) or 


(C) withdrawal, becomes excluded. 


_ from the withdrawal ‘and: thus un- 
available for. selection under sec. 12 


(a), when the ‘failure to be a town-- 


ship sos 18 “contiguous to or cor- 


ners on,” is due solely to having as 
a common. boundary — a “standard 
parallel” or “correction line” pur- 


suant to practice of United States 
Land Survey System required by 
sec. 18(b) of ANCSA. | | 


[1] The United States land Sur- : 
vey System has been. made appli- 


cable to all proceedings: under 


ANCSA by provisions: of s Sec. B AS 


i follows: 


( 2) The: Secretary ‘shall survey the a 
ar eas selected or: designated for convey: . | 
ance to Village Corporations pursuant to. on 
the provisions of this Act. He shall mon- 
ument ouly - exterior. boundaries. of the : 


_ R. 3 B., is contiguous with a 17 a 
ON, R. 2 E.: . 
5. By official protraction diagram, rec- 


R. 2 &E., is — 
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selected: or designated | areas. ‘at angle 
points. and at inter vals. of approximately 


two miles on straight lines. * * * He shall 
survey within the areas selected or desig-. 


nated land occupied as a primary place 


_ of residence, as a primary place of busi-_ 


ness, aud for other purposes, and any 


“other laud to be patented under this Act. | 


_(b), All withdrawals, selections, and 
conveyances. pursuant to this Act shall 
be as shown ol current plats of. survey 
or. protraction diagrams | of the Bureau 
of Land Management, or protraction dia- 
grams of the Bureau of the State where 
protraction diagrams of the Bureau: of © 
Land Management are not: available, and 


shall conform as nearly as practicable to 


the United States Land Survey, System. 


The system. of public land survey. 
was extended to the. ‘Territory of 


Alaska by Act of 1899 C. 424, §1, — 


30, Stat. 1098. Upon admission of — 
Alaska 7 a, State on Jan..3, 1959, ~ 
72 Stat. 339, coverage by. general 
land. -law Becanie) applicable. The 


| following portions of Title 43, Pub- 
lie Lands,’ Chapter. 18, Survey of 


Public Lands (43 U.S. C. ‘88 751-774. 


7 (1970)),. are appropriate to the 
- Issues. before this, oud an: this | 


appeal: — | 
~ Section. 7 51, Rules of Survey: 


“Phe public lands shall be divided — 
north’‘and: south lines: run according: to 
the true meridian,.and by others: crossing | 


— them at right angles, so as to form town-. 


ships of six. miles square, Fe 
Second. The corners of the townships 


must be marked with progressive num- 


bers. from the beginning ; each distance 


_ of a mile between ‘such cotnerg must be. 


also distinctly marked with marks differ- 


ent from those of the corners. 


ee Oe eR eee Ce 


“Fifth, Where the’ exterior’ lines of tie 


townships which may be subdivided into 
sections or half-sections exceed, or do not. 


oes offsets 
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extend six ‘niles, the excess or T deficiency 
~ shall be ‘specially noted, and added to' or 


deducted from the western and northern 


ranges of sections or half-sections i in ‘such © 
township, according as the error: may be. 
‘in running the lines from east to west, 2 
or fr om north to. south ; the sections and | 
5° half-sections pounded. on the northern and — 
. Western lines of such townships shall be’ 
sold as containing only the quantity ex- 
pressed in the returns and- plats respec-. 
tively, and: all others. as containing ae 


1 complete legal quantity. 


= 33 oa oe e = faa 


ity of implementing the United 


States Land. Survey System (Title — 
43, Public Lands, Chapter 1, Bureau 
of Land Management, 48° U.S.C. 
. -§§ 1-18 (1970)), BLM. has, under 
- appropriate regulations, described a: 
_ the process of establishing and the 


necessity for determining township 


‘ing “standard parallel” lines every 
24 miles from the established base 


-. line is not an issue in this: appeal, it 
will be unnecessary to engage in a& 
detailed discussion. Some observa- 
* tions will be noted, however, as to © 
the results of establishing this 4th 
standard, parallel north are the 


Seward Meridian, which i is the north 
boundary” line of both core town- 
ships of © Exklutna, The, herein 
described. . - | 


The necessity. of locating bone 
standard » parallels- or. correction | 
: Fee guide meas under the : 


. - Chapter TIT, ‘The eateonee of ‘Rectangular ot 

Surveys, Manual of Instructions for the Sur- 
vey of. the. Public Lands of the United States, . 
1973, prepared by the. Bureau of Land Man- . 
= agement, Technical Bulletin: 6, describes the 
process of and necessity, for. township offsets 


due to meridian convergence. 
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due to daeridian conver- _ 


_ gence.? Since the basis for: establish- 2 
_ of making necessary. corrections. to 


i compensate for the convergence. of - 
meridians i is well known. and needs 
no substantiation here. It is readily 7 

— geen and undisputed i in this appeal 
that. the northerly boundary line of 

T. 16 N., R. 1 E.,. being less. than 
six ee in. Tength, recite from. a 


183 LD. 


“public vere survey sein has as its: 
function the reestablishing ‘of the. 
correct. measurement, of ‘township oe 
‘boundaries. 
ment along the: principal meri idian - 


The - actual measure- 


of 24 miles to determine the “stand- a 
ard parallel”. or correction : line, 7 


the actual measurement along the | 
“standard parallel” of 24 miles to ~ 
‘determine the guide meridian and — 

the actual measurement. along the. 
| guide meridian, which is projected - 
on the true meridian, is for the pur- 


Being. delegated ‘the: responsibil. | | 
~ pose of establishing new corners for . 


townships which ‘lie to the north of - 


that “standard parallel.’ ”-The result. 
is that due to meridian convergence, 
‘those townships _ which have a 


“standard parallel”. for. “8: north 


boundary must be ofa shorter. dis- 
tance than those townships which: 
have .the same. “standard parallel” 


for a south. boundary. This: manner _ 


regular requirement under the sys-- 


tem of rectangular surveys and is 

not the result of a peculiar instance — 
involving only this particular town- 
ship in relation to the. township 1 ime > 
“mediately to the north,ie.,T.17N., — 
‘R. 1 E. Thus, the result. is not. only. 7 
2 inevitable, but. is a regular occur- 
rence that townships which by leg gal 
. description corner on each other, 
46, have a common corner, 
| physically prevented from doing so _ 
by an increasingly g greater distance - 


are 


= - township,” 
. “free: floating” withdrawals,’ but - 
| assured. that no. lands available for 


so] «SS APPEAL OF EKLUTNA, INC. 
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- the: more. northerly the Jands are 
situated. | 
[2] The manner as 


ANCSA for determining the Toca: : 
tion of those townships. “which are - 
withdrawn i 1n relation to the town-. 


7 ship. or townships i in which the eli- 


gible Native village is situated and 
“ther eby. made available for selection: 


: is set forth i In. Sec. (a) (1): 


ee es = 8 - 


“(B) The lands in each township, that 


7 pr approach of describing Tanda’ 
being withdrawn under sec: 11(a) 


In addition to each township that 


-- encloses all or part of ¢ any. eligible. 


Native village under ANCSA, was 
to so. describe. townships in tiers 
of concentric circles which. sur- 
| rounded . the. 


— withdrawn: in relation to. the “ “core- 
and thereby’ eliminated 


withdrawal were omitted. ’ 


~ tent that. selection. rights ‘were in- 


tended i in only 25: townships, 26 In 
av ent. a village 1 Is. within two town- 


nD ..:f or.” 
Report, as well as committee hear- 
ings prior thereto, indicates to the - | 
Board: that references ‘describing . 
the. withdrawal area as the “05. ; 
towushi nlp area” were merely to de- 
‘scribe the result of applying the ~— 
format of sec. 11(a)(1) to an area 
_ from which it was anticipated selec- 
tion would be made and not to de-. 


-seribe .any limitations. Te. 
is contiguous to. or corners on the town-. - 


“core- townships” of 
~ each village and to insure protection | 
from disposition to other parties. — 
Such a method not only ‘provided 
preciseness of identifying — Jands_ 
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- ships, eek cites portions of a Cot: | 


ference Report as authority there- 
° A review of the Conference 


eee instance, encompasses-28 townships 
in addition ‘to the: two. core- -town- 
ships of appellant. eae 
It is contended by the State of | 

“Alaska that an analogy. can be made 

“Gna recognizing that the redtiction Ole ; 
‘townships from sec. 11(a)(1) with-  ~ 
drawal due to the failure of T..17 
ON; R. 2 E., to “corner” with : the 
- “eore- township” | 
_ stitutes a variance which 3 is similar | 
to others | 


of appellant | con- — 


under — provisions of 

ANCSA which | restrict selected 
acreage and. thus: require ‘deficiency 
selection’ to be made under sec. — i 
11 (a) (3) (A) ey obtain entitlement. - 


The provisions of ANCSA which | 
takes into consideration the cir-. 
~ cumstances of selection by eacli Na-. 
tive Village Corporation and enable. 
all deficiency selections to be made, 
if required, arein no wise appropri- 
Ps ate. to the. issue” ‘of whether lands _ 
ae BLM, through the Regional ‘Soli: 
~- eitor; argues. that. provisions’ of 
ANCSA: reflect. Congressional . in- | 


are: to be included. in an sec. 


HY) (1) withdrawal, ‘Those ore 


2In ‘the: Conference Bepace ER. 92-746 ; 
(1971) at p. 35,° 38 and 43, in» ‘several in- 
stances, Congress explicitly: referred to the 


25 township: area” as. the basic: withdrawar 
package for each ee ees . 


fact, 


- ship that. encloses all. or part’ of such ad application of sec. 11(a) (1) in this’ es 


. Native village; and. | 
(GC) The lands in: each. township that 
a8 4 eontiguous to or corners on a township ' 
containing | Jands withdrawn by. para- _ 
gr raph (BY of f this subsection: | 
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tion fatiations placed by ANCSA 
on a Native Village Corporation as 


~ to lands located in its sec. 11 (a) (1) 


withdrawal are not. similar in na- 
ture and do not have the same sus 


siderations as do those “variances” 
which deny completion of entitle- 


ment within all of the lands with- — 


drawn and | made avail able for 


selection. — 
The Conference Report: discloses 


that in only a single instance was 
any consideration given to the effect 


of implementation of the United 
States Land Survey System on land 


selections, which’ is’ ino ertinent - 
€: : P this holding. Inasmuch as there are 


part as follows: - 


It is recognized that if a principal or 
special meridian or base line should in- 


terest an area withdrawn for selection, _ 
Selection pattern: 
‘those cases. 


‘a slightly modified 
might. result; -however, 
seemed’ so limited. as to not do. sub- 
stantial violence to the intended 


“checkerboard” selection system contem- 


pinved. (ia. at p. 38) 
rr ee 


Thus, under a circumstance which 


permits selection only of cornering 


townships, it is noteworthy that any 
“township offsets” resulting - from 
_ requirements of the Land Survey 
‘System are determined not to be 
causing “substantial. violence” to 


the result contemplated. 3 While 


STd. at p. BS: “* * ¥* 4; Under the provisions 
of (ANVSA) subsection 22(¢) (3) ‘* # * the 
Regional Corporation weg select only even 
_humbered townships - even numbered 
ranges, and only odd siiabersa townships in 
odd numbered ranges.’ 
‘meant to insure ‘checkerboard’ selections. by 
the Regional Corporations. The. State - of 
Alaska would then -be permitted. to. coneur- 
rently select lands :in the alternate. town- 
ships not subject to serecuan by: the. Regional 
Corporations,” Pgh 4 


"DECISIONS OF. THE DEPARTMENT OF THE 


This language. is. 


INTERIOR [83 LD. . 


saan a, conclusion i is not controlling 


as to the issue of this appeal, it does 
indicate that compliance with Land 


| Survey System is recognized. as be- 


Ing a factor requiring accommoda- 


tion | to ‘be. made within the ap- 


propriate | ‘provisions of ANCSA 
and not to be construed 1 in @ manner 


: contr ary to anotherwise attainable a 


result, face : 
[3] Ib 3 is Hote = the Board 1 that ia 
the decisions which have been cited — 


as authorities describing the precise 
meaning of “contiguous” and “cor- 


nering” are not inconsistent with. 


no issues ‘in this: appeal in which — 


actual physical cornering or con- 


tiguousness is a requirement for 


the vesting of title, such determina- 
‘tions are not: sufficiently analogous 
_ to the issues raised in this appeal as 


to be determinative of the issue of 


withdrawal under sec. 11(a) (1). It 


is further. the determination of the 
Board that the holding of this deci- 
sion is not inconsistent with the re- 


‘quirements of sec. 12(a) (2) in pro- 


viding that. selections ce EF shal]. be | 


| contiguous and in reasonably com- 
“pact tracts, * * *” and will in no 


wise be affected by compliance with 
this section of ANCSA. | 
_ For the above reasons, it is the’ 


determination of this: Board that 
under a circumstance where two 
townships, which by legal descrip- 
tion, would corner in a manner con- | 


sistent. with sec. 1i(a)(1)(B) and 
(C)..and which do not physically 


corner- for the sole reason of the 
| location. of. oe “standard parallel” 


om / HARRY REICH 
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3 line, the respective townships will 
be deemed to corner for the purpose 
of being withdrawn and. available 
for selection under sec. 12(a) of 
ANCSA. It, therefore, follows that 


TIT N., BR. 2 E., does corner with 


T. 16 N,, R. 1 E., and is therefore 
withdrawn as described in sec. 11 


(a) (1) (By. Inasmuch as T. 17 N., 


R. 8 E., is adjacent to and contigu- 
ous wich that township, it is also 
withdrawn i in. compliance with (C) 
of this: sec. of ANCSA. 

This ‘repr esents an -umanimous 
decision of the Board. 

_« Sopra M. Brapy, 

| cee a Chairman, 
WE concur: 

Apiear EF. De ste 
Memb er of the Board, 


LAWRENCE A. Matson, 
M ais 2 Pe 7 B care: 
"HARRY REICH” 
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Appeal from a decision of ve New 
Mexico State Office, Bureau of Land 


: Management, rejecting simultaneously 
filed noncompetitive oil and gas lease — 


offer: (NM 26880). 
. Affirmed. as modified. 


. Notice: | Generally—Oil aii Gas 
‘Leases: Applications: Drawings—Pri- 
_ vacy Act 





*Not in anes iael Order. 


Where it does not appear that the notice 
required by sec. T(b) of the Privacy Act 


of 1974 regarding the disclosure of a 


social security number was-given, an oil 
and gas lease offer on a drawing card 
filed in a simultaneous drawing proce- 
dure should not be considered defective 
Solely because the applicant omitted 
designating the social security number 


on the ecard as provided thereon. | 


2. Oil and Gas Leases: Applications: 
Gener aily—Oil and Gas Leases : ‘Appli- 


cations: Drawings—Oil and Gas — 
Leases; Applications: Sole Party. - - 
Interest i 


An oil and gas lease offer on a agin 
card filed i in a simultaneous drawing pro- 


cedure is properly rejected as defactive. 


where there are other parties in interest 
in addition to the applicant but the card 
does not Hst them or refer to an attach- 
ment, and an attachment dated nearly 6 
months prior to the filing, signed by the 
applicant and four others stating their 
qualifications and setting forth a per- 
centage of interest for each as “Partners. 
in interest,” fails adequately to set forth 
the nature of their agreement, and no 
other ‘statement or information is filed 


within the time required by 43 ae 


3102.7. 


APPEARANCES: immenuel B. Quint, 
Esq., of Quint, Marx & Chill, P.C., 
Brooklyn, New York, for appellants, 


OPINION BY _ADMINISTRA- | 
TIVE JUDGE THOMPSON. 


INTERIOR BOARD OF 
LAND APPEALS — 


This appeal 1s brought from a 
decision of the New. Mexico State _ 
Office, Bureau of Land Manage- — 


ment (BLM), rejecting appellants? 


simultaneously filed noncompeti-— 


tive oil and gas lease offer (NM 


et ance 
— $119. Q-1(a) . 
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26880). “The offer eee “first 


__- priority in the drawing for parcel | 
number 194 on the Sept. 18, 1975 5, 
Notice of Lands Available aot oe 
and Gas Filings. — 
- The rejection: of | the an was 2 
based generally upon noncompli- - 
CFR. 
_ requiring that the. 
_. drawing entry card be fully exe-— 
cuted by the applicant, and upon 


“svith reg wation 43, 


noncompliance | with regulation 43 


CFR 3102.7 requiring certain in-— | 
formation when there are parties in 
_ interest: to the lease offer in addi-. 


tion to the applicant, The appel- 


- lants contend the requirements | of - 
-~ ‘these regulations, were satisfied by 
considering the drawing card to- 
gether. with a statement which ace 


companied the card. a 
‘The card, BLM Form 3112-1 


| > (May - 1974),. includes the signa- 


~ tures. of Harry. Reich. and: Sandor 


a Gregledi, dated: Sept. 18, 1975, on 
_ the back side of the form. The ‘Space 
for listing “Qther | parties Im m-" 


7 terest” is left blank. ‘The face side 


of the card lists the name of Harry — 
; (197 6); John &. Mimick, 25 IBLA. 
‘107: (1976). However, the ‘Privacy | 
Act of ‘Dec. 31, 1974 (88 Stat. 1905), 


Reich, an address, parcel number 


and state, but the space. for desig- 
a nating the Social Security or Tax- 
Number’ is’ left: blank. A 


. payer 
photocopy. of a” statement: ‘dated 


| Mar. 11, 1975, which re ewe : 


the od, states as. follows: 
PARTNERS IN. INTEREST | 


I HEREBY CERTIFY (1) THAT J 
‘AM A. CITIZEN: OF THE U.S.A. AND 
OVER 21 YEARS OF AGH, (2) THAT 
_ MY INTERESTS IN OIL AND .GAS 
» LEASES AND OPTIONS DO NOT EX- 
_ CEED THE ‘LIMITATIONS PRO: 
VIDED BY THE MINERAL LEASING - 


OF THE DEPARTMENT. OF THE INTERIOR | 


- tures, 


[88 LD. 


“ACT or FER. 25, 1920, AS AMENDED, | 
AND (3) THAT I HOLD INTEREST se 
APPLICATION AS. INDI- 

CATED HEREIN: 


IN THIS 


Below were spaces woe six signa-._ 
addresses, social secur “ity 

numbers ‘and. percent of interest. — 
Five signatures appear, ‘including Z 
Reich and Gregledi, with addresses, #3 


‘social security numbers and a desist 
nation HOR 
- interest. 


each: of 20 percent of: 


[1] The first: Cae to be cee . 
cided concerns the lack of. social 
security numbers on the drawing 


ecard form itself. One of the reasons | 


for rejecting the offer was the fail- | 


- ure to include such numbers on the 


drawing: card. For the purpose of 
the discussion on this question, we 
shall consider the card: by itself as 


_ if no attachment with the social se. 

. curity numbers had been filed. Were _ 

_ there no interdicting authority, we. 
-would conclude that the omission of | 


information called for by the card 


~ would make’ the card defective as : aes 


not being fully executed as required 
by regulation 43 CFR 3112. 91a). 
See, e.9., Ray Granat, 26 IBLA 115 — 


5 U.S.C. § 5520, (Supp. 'V, 1975), 


controls the extent to which this — | 
Depar tment and other ‘agencies _ 


May. require ‘certain | information | 


~ from individuals. Sec. 7 of that Act, 
5 U.S.C. note’ following. §552a 
(Supp. Vo 1975), specifically deals 
with requirements for private indi- | 
viduals” to furnish social eecurity.* -_ 
numbers to a government. "Agency. 
It provides. ee. 


7 on le. a vr ur) HARRY: REICHEL 
"September 30, 1996 


| ‘See, t (a) (1) tt shall be unlawful for 
; any Federal, State or local government. 


agency to. deny to any individual any 
right, ‘penefit, | or - privilege : provided . by 
law because of such individual’s refusal 
to..disclose .his . social ‘security, account 
number. 

(2) the provisions of paragraph (1) of 
this Subsection shall not a with 1 re- 
spect to — 

(A) any atsalosaee: which ig seguiiea 
by: Federal statute, or ..... 

| (B). the disclosure of a social security 
number . to any Federal, State, or local 


agency maintaining a ‘system of records: 


‘in existence and‘ operating before Jan. 
‘1, 1975, if such disclosure’ was. required 
- under statute or regulation adopted prior 
to such date to verify the identity, of. an 
individual. | 

— (b) Any Federal, ‘State, or ‘local gov- 
ernment agency which requests an indi- 
vidual to disclose his social security ac- 
count number Shall. inform. that indi- 
vidual whether that disclosure is manda- 
tory or voluntary, -by what statutory. or 
. other authority such number is solicited, 
and what uses: will, be made of it. 


We are not aware of any ‘statute 
or ‘regulation specifically requiring | 
— dicates that such a notice was given 7 
to applicants i in the drawing, we do 


disclosiire of the ‘social security 
number by an oil and gas. lease | ap- 


plicant. However, we need not de-. 


cide whether pr ovision for the num- 
ber on the dr awing card which 43 
CFR 3112:9-1 (a) requires to be 
fully executed is covered by the ex- 
ception under (a)(2)(B) quoted 
above. Even if disclosuie may be re- 


quired within the meaning of that 


subsection, there should be compli- 
‘ance with subsection (b) pertaining 
to notice to the individual concern- 
ing the request for disclosure, the 
authority for making the request 


cand. the wise to be made of the, num- 
| ber, With reg ard to this notice Te- 
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quire ement, ‘the Departrent’ of the 
Interior Manual at lt. 11, 3 (Mar. | 
22, 1976), states: oe 

Notices to Individuats.. ~The. Act re- 


quires that an individual who is asked to 
disclose his social security aécount nun- 


- ber be informed ‘whether disclosure is 


inanditory or voluntar ‘'y, by what author- 
ity the number is solicited, ard what uses, 


will be inade’ ‘of it, Whenever an individ- . 


ual is asked to provide his social security 
number, he must be’ ‘advised . of this: in- 
formation, through . an explanation on' a 
questionnaire, on an attached notice, ae 


in an interview handout. 


| Although the above Manual pro- 
vision was issued after the drawing 


involved here, the drawing and. fil-_ 


ing period ' were after the enactment 
off the.Privacy Act. The Manual Te 
flects.an interpretation and under- 
standing of the Privacy Act. Use of © 
the mandatory language “must” in- 


dicates that the notice | is to be fur- : 


~. nished to the individual if the re- 
quest _ is to be made. Since there is’ 


nothing in the record which in- 


uot believe it. is appropriate for an 
offer ona drawing card to be reject- 
ed solely because ‘the social security. 


number has been omitted. ‘Accord- 
ingly, to the extent the decisions be- 
low held ‘that a drawing card ig de- 
fective because of failure to include 
the’ social security number it is in 
Or ror and is so modified. 


~ [2] Nevertheless, we find that the 


offer in this case was properly re- 


jected for other reasons: The back 


‘side of the card has'a space for list- 
ing “Other parties in. interest.” That 
‘Space on appellants’. card is blank. 
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There is no. reference i: an one 
ment. ‘listing such parties. Further, 
the card raters to 43 CFR 3102.7 7. 


‘This regulation states. ‘in part. re 
oe garding the showing as to parties 


in. ‘interest: 


A signed, ‘statement by. ‘the offer or ‘that ; 


| he is. the sole par ty. in: inter est in the offer 
and the. lease, if. issued; if ‘not he shall 


‘set. forth the names. of the other inter- 


ested. parties. If there are other parties 


interested in, the offer a separ ate state- 


: ment. must be. signed Dy. them and. by the 
offeror, ‘setting. forth. the nature and ex- 


tent of the interest of. each, in ‘the offer, 
agreement ‘between | 
a: copy of such. agree-_ 


the nature of the 
them if ‘oral, ‘and: a 


ment : if’. written.’ SAUL: ‘interested parties 


-Nust. furnish, evidence, of their qualifica- 
tions to: hold. such. lease interest. Such — 


separate. statement and. written “‘agree- 
ment, if any, must ‘be filed not later than 


that may have. been issued pursuant. to 
; the offer. bare an ais a ae 


The fir st, ponioiee ot diiie reg vulation 


| requires the. ‘listing, of the. other 3 in- 
terested parties at the time, the ap-- 


plication i is filed: The separate state- 


ment. to. be submitted. by the other 


| parties i in interest of their qualifica- 


, tions. and the information concern-- 


lease offer. This requirement applies 


| . also to offers. filed. in the simulta- 
Eg. 


neous, drawing procedures. | 
Mary. West, 17. IBLA. 84 (1974); 
James. Ve (Orbe, 16. IBLA. 368 
an 4). The. dr awing card refers to 


a stamp’ on hie: tace’ of the card aavinie 
SEB. ATTACHMENT”. appears: to..be a BLM 
stamp used for administrative purposes, — 


‘DEPARTMENT OF THE INTERIOR 


the sole party in interest, 
“names. and. addresses of all. other 
interested parties are set forth 
~ below.” hse —e 


card 


| ii ing 


‘addresses © of eight ‘other. individuals, 
identified with a.9.3875 percent interest: The | 
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‘this ‘epilation aS indicated ae - 


‘Further, the. sole par ty in interest, 2 
3 statement: on. the back side of. the : 


card. which the. applicant. signs, to- — 


gether with his statement of qualifi- %. 


cations, indicates that if he is not 
“the 


The applicant should jive, Visted 


the other’ ‘parties in interest in the 
offer in the space provided. If the 
felt there was insufficient room to __ 
list them-all, he could have referred — 
to an’ ‘accompanying ‘attachment.? | 
-Theré is no reason apparent for the 
omission other than perhaps: sheer 


neglect. and. the applicant’s belief 


15 days after the filing’ of the lease: offer. that! attachment of the statement 


th ailure to: file. the :Statemént: and. Wwrit~_ 
ten “agreement. awithin. the. time. allowed — 
will result. in: the cancellation of any lease : 


would be sufficient, even though the 
specified’ ‘that the nameés 
should. be set forth below. “At the. 
ane awing the cards alone, without, at- 


. tachments, are placed together in a 
drum and then cards: are drawn. 
‘Obviously it would be ¢ easy to over- 
look an. attachment if there. is no 


reference on the card to. cle We be- 


lieve BLM personnel should ‘not 
have to bear the complete. respousi- 
_ bility for. assuring that attachments 
ing the ag reement, of all, the Parties " 
in, interest, however, may be filed 
| within 15 days after the filing of the 


may. be easily. identified with. the 


particular drawing card since they : 


must ‘be. separated from the card 
ss ne ee Fs procedure, | 


as As to. adequacy of space, : now eren we faints: 
7 that in Gill Ot Company, 2 IBLA 18 (1971), 


an. applicant: had. listed in the space. provided. 
for other | parties in interest the names and 
each 


statements ‘and information required Dy 43. 
CEFR. 3102.7 were not. submitted within’ the 
time required, and the, nets, were’ held to- ey 
defective. : 


5071 Sal Ie aes iy @ a “o: HARRY: REICH : 
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. Cine D. 0. ie tt IBLA. $1 
~ (1974), where, an argument, that an 
| additional » party’ S. 
were fully attested. to in connection 
with . separate | offers, in the same 


2s drawing and need not be. furnished 
: was Te) jected. ‘There the | ame or | 
the. other. party. together. with. an | 
address; Social security number, and 


50 percent. interest: designation was 


set, forth on the card under “Other 
parties in‘interest.” It. was:held-the - 


requirements, of /43. CFR. 3102. 7 
‘were not satisfied when. no, other in- 
formation was furnished: within the 
time: required. Furthermore, ~in 
‘cases - involving the failure of ia 


corpor ate: applicant to. show ‘the 
authority of its signing officer ona. 
| drawing card where such authoriza- | 
tion was not shown in the file LO. 


ferred to as containing the corpora- 
— tion’s qualifications, we stated with 


respect to. an argument that. there | 
was not space on the card'to re efer to. 
amendments of pales or ee 


7 sia corer ate. o resolutions. 


“must be. accompanied. by: a statement” 
showing the cor porate qualificatiotis, ‘and 
this would: also be true: of. any ‘amend- 


ments | to, those qualifications, | ‘There:. is 
sufficient. room on the card for appellant 
to have’ added after the referenced serial 


ce the words: “amendment attachec Oey 


| “see ‘amendment: attached. ae Appellant 
. thea could have filed. W ith the ear dk-a. cer- 
tificate evidencing the resolution. by its 


, Board’ of Directors, which. it claimed to. 
have’ begin in: the. Utah State: oo onl 


| -Mar. : , 1975. ee ee ee 
Maniktinl ‘aaa ‘ ne - “99 
IBLA 24, 26. (1975). ‘Thus; we: ‘have 
recognized — that 


- qualifications | 


attachments | to . 


“drawing. cards. may. ‘igonibtimas be : 


necessary, to supply ¢ all the. informa- : 
tion required but that the attach- | 


ments should. be referred to on 1 the: 
card, aie | " 
We. agree e aith the BLM. doa sion 


that the attachment fail ed. to ‘meet c 
the requirements of 43 CF R. 3102. 4 
it. that, there were ‘no. ‘other docu- : 


‘ments-, or. information, filed with: 
in| the. time Period to. supply -. 


deficiencies, 
“As to the’ statement ot qualifica- 


7 tions of the parties, ‘the photostatic - 
: copy is dated nearly 6 months prior | 


to the filing of the offer. Tt is‘ ap- ; 
parent that the regulations, ‘by re- 


quiring the statement with the offer 
or within 15 days, thereafter, con- 
template. the. showing of. the par-. 
ties’ qualifications to. be within: that — 
time frame. It is very’ possible ' in. 
legal contemplation, although con- 


cededly not. very. likely. practically, | 


that.there could be a:change in a 4 
party’ S qualifications 1 in that, period | 


of. time. : 
“As to. the agreetnent. of the ae 


en the BLM: decision indicated a 
copy ofa written’ agreement among aa 
‘the:parties was not ‘supplied within — 
the time required nor was'the-na- _ 
ture:..of the agréeinent set forth; if 
‘oral. Appellants explain’ on appeal - 
that no'copy of a written agreement — 


was submitted because ‘there was an 


oral agreement: However, there is’. 
‘no indication on the statement fur-. 
-nished by the parties that'the agree-. — 

ment: is oral ‘and it'is also‘wncledr — 

from the statement ‘what thé'‘nature 


‘of: the: agreement. among the parties | 
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is, We believe the mere pueacdte 
of “PARTN ERS IN INTEREST” | 


and the percentages of interest fol- 
lowing their names is not adequate. 
We ‘do not know if the percentages 
of interest are of record title in- 
terest or some other interest j in the 
proposed. lease, 3 nor is their charac- 
terization as partners in interest 


such a. precise phrase of art which. 


would adequately explain the na- 
ture of their interest. Regulation 48 
CFR. 8100. 0-5 (b) defining, “Sole 


| sons. for. the ene concern- 


ing disclosure of all parties. inter- 
ested.in a lease. It. then states :. 


or An “interest”. -in the ee in- 
cludes, but is not limited. to, record, title 
inter ests, overriding royalty | interests, 
working interest, ‘operating rights or ‘Op- 


tions, or any- agreements: covering such 


inter ests.” Any claim or any prospective - 


or future claim to an advantage or bene- 
fit ‘fr oi 4 lease, aud any participation or 
any defined ‘or undefined share in any in- 
:crements, issues, or profits: which may: be 
derived from.or which may acerue in. “any 
Manner from the lease hased ‘upon . or 
pursuant to any agreement or “‘under- 
staiiding existing at the time wheti the 
offer is, filed, is. deemed’ to constitute: an 
. “interest” in such lease. 
In order to accept appellants 
. drawing card. and attachment.: as 
; adequately meeting the: require- 
iments of, the regulations, we would 
have. to make. ever y possible. as- 
acon favorable to. ia appel- 
lants: to help. try... to. . clarify 
what .is.:not.,.clear- from... those 
_ documents _themselves.: However, 


_there.are adverse parties in.a simul- 


taneous drawing. ‘Therefore, . we 


cannot ignore omissions and uncer- 
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anes in the offer and attachment. _ 
Of. McK ai ay V. Wahlenmaier, 296 F. 
9d 35° (D.C. Gir. 1955). “Also ‘the 


explanations offered on appeal can- 


not cure the defects in the offer. 
James Dz ‘Caddell, 25 IBLA- O74 


(1976). ‘Because we find the offer 
was properly rejected as deficient 


for the reasons above given, weneed - 
not decide whether it was defective 
for additional reasons _ Stated. by 


BLM. 


~ Accor dingie, er to tis au- 


there: delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 48.CFR. 4.1, the deci- 
sion appealed: from -is affirmed .as 
modified by:our discussion concern- 
ing the social security numbers. . 


a oan B. THoMPson, . 
| Administrative f wélge. 


I CONCUR: : 


Marri. Rrrvo, | . 
Adminitieaties, J nae 


“ADMINISTRATIVE: J UDGE 
LEWIS DISSENTING: 


| T agree with the ‘holding of the 
majority that the absence of a social 
security number from the face of 
the simultaneous. oil and gas entry 
card is not a-valid reason for reject- 


‘ing appellants’ lease offer. Sec. 7 of 
the Privacy Act of 1974, 5 U.S.C. 
-§ 552a note (Supp. LV, 1974). ‘How- 
ever, I am. unable to. agree with the 


majority’s resolution of the. two 


‘main issues upon which their af- 
firmance of the decision below is 
based: (1) the form: has not-been 


sy) BARRY REICH 
| a Repteniber 30, 1976 


fully scegulad in coniplianies: with 


43. CFR. 8112.2-1(a). and. (2) the 


statement signed by: the interested 
parties does not meet the require- 
ments of 48 CFR 3102.7. | 
~ The regulations require that a 
lease’ offer submitted in the simul- 
taneous filing procedures pursuant 
to 43 CFR Subpart 3112 be filed on 
an approved form (simultaneous 
oil and gas entry card) which must 
be signed and “fully executed” by 


the applicant. 48 CF R 8112.2-1(a). 


This Board has consistently held 
that simultaneous oi] and gas entry 
cards which are incomplete will be 
- rejected, foay Granat, 25 TBLA 115 
( 1976) (omission of name of State 
in. which land is located); John 
R. Mimick, 25 TBLA 107 (1976) 
(entry. card. not dated); Albert Z. 
_ Mitchell, IIT, 20 IBLA. 302 (1975) 


| (omission of een of State in which © 
land is located). However, I dis- - 
agree with the majority that’ the 


entry card has not been fully exe- 
cuted becaiise the space on the card 


for listing other parties in interest. 
is left blank where the other parties — 
- In'interest are named on an attach- 


ment filed together with the card. 

The. majority is disturbed by the 
fact that the entry card does not 
specifically state,“See, attachment,” 
in’ the writing of the appellant. 
There-is no doubt that the attach- 
ment herein involved physically 
-eame in, with the entr y card. The 
“only © : reasonable conclusion’ from 
that circumstance is that the appel- 


“lant: intended to file the two docu- 


Manhatian Resources, 
IBLA 24, 26 (1975). 
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ments baa ether. If appellant. had 
stated. on the card “See attach-— 
ment, » that would alert the BLM 
office and. help prevent the attach- 
ment from being lost and from not 
being considered as filed with the 
card. But no question has been 
raised here that the attachment was 


not. in fact filed with the card. 
‘Ther efore, the only logical conclu- 


sion is that the attachment was filed 
with the entry card; it was so 


treated by the BLM office, and it 18» 


part and parcel. of the alae. a A? 
tn my view the issue here. 1s hot — 
licther the entry card has been. 


fully executed, unlike the Granat, -? 


Mimich, and Mitchell cases, SUPT, 


because all of the required informa- 


tion was provided in this case, either | 


on the card or the attachment. The 


issue is whether infor mation which 


it-is not feasible to reproduce on | 


the card itself because of space lim- 
itations may be supplied oh a sup- 


“ plemental statement attached to the 


card. | 
Apart from. oldies ‘that all in- 


formation required to be filed with 


a simultaneous oil and gas lease 


entry car d must. be filed onthe card _ 
itself, this Board has suggested that 


it 1s acceptable to file supplemental — 
information on an attachment filed 
with the entry card where there is 


‘a lack of room on the card itself to 


information. 
fne.,° 22 


show the . required 


‘Sab clo” 116 believe that use. of an 
attachment to the simultaneous oil 


and gas entry card where required 
by necessity would place an undue 
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— bur denne on BLM personnél. indecd,. 
the alternative would be to place a 
premium on miniature 
which would exact a heavier bur den 
in terms of legibility. See William 
D: Sexton, 9 IBLA 3816 (197 3). 

Therefor e, the majority’s reference 


7 to Gill Od Company, 9 IBLA 18 


(1971), wherein the applicant ac- 


complished the feat of displaying | 


on two lines the names of eight in- 
terested parties together with the 
percentage of their interest, seems 
hardly applicable. | 

I further disagree with the fnd- 


ee of the majority that the state- 


ment of interest sioned by the 
offeror and all of the interested par- 


ties fails to” comply with 43 CF R 
3102.7. A separate statement of in- 
terest is a hhecessary part of any oil | 
and @ gas lease offer where the offeror 


indicates ‘he is not the sole party in 


‘interest.. W esley Warnock, 17 IBLA 
338 (1974); 43 CFR 3102.7. Such 
statement must be signed by the 
offeror and the interested ‘parties 


and must set fo rth: 


[TThe nature. and estou of the interest 


of each in the offer, the nature of the 


agreement between them if oral, and a 


copy of such agreement ify wr itten. 


| 43 CFR. 3102.7. 
The statement filed ; in the present 


case is: entitled “Partners In. Inter- 


est.” A: “partner” is defined as one 


_ who has united with ethers to form | 
_ a partnership in business. Black’s 
Law Dictionary 1276 (4th ‘Ed, 

1951). A “partnership” is defined as 
a voluntary contract between two or 


more competent. persons to place 
‘their: money, - effects, : labor, 
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the understanding that: there 
be a propor ‘tional - sharing of the 
profits. and losses: between them. 
 Black’s, supra at.1277. Accordingly,. 
the description of the parties in the | 


W riting | 


and 


skills, or some or all of them, in 


lawful commerce. or ‘business, with 
shall] | 


statement as partners, when coupled 


with the designation of the percent- 
age of interest held by each party, 
is effective to establish the nature 


of the agreement between the par- 


ties, the nature of the interest of the — 
parties, and the.extent of that inter- ‘ 
est. A statement providing this in- 

| formation | 


is sufficient, where ‘a 
statement of ‘Guelifications’’ is also 


provided. Wesley Warnock, supra ® 


W. D. Gérand, 13 TBLA 112 (1973) 5 
see Thomas Coa. 4 IBLA 828 


(1972). The‘absence a a copy ofa 
written agreement between the par- 
ties other than the statement filed is 
not prejudicial in the absence of any ~ 


indication in” this..case that the 
partnership has been reduced to. a 


written: agreement. The: regulation 


plainly. states: that a copy of any - 
agreement. betaveen the parties. is re- 


quired: only, where such. agreement — 
has been- reduced to. writing. 48 
| CFR 3102.7... 


The ‘question. of the Sa dating 


of the attachment containing ‘the ie 


> 1The statement . filed. regupdind: parties: ‘in 
interest in the Wesley Warnock. Case, SUPT, — 


was said to be insufficient because'1) it 'was 
not signed by the offeror as well as the: other 
it did not give 
details of: the agreement between the parties 
~ {the ‘statement. pertained to: qualifications: 
only). It should be noted that regardless of 


parties in interest and 2) 


other deficiencies. in the statement, rejection — 
of the offer in. Warnock was compelled by the 
fact that the: statement was filed after’ ex- 


piration of : ‘the | time limit. Id. at 342. Thus. 
War nok is distinguishable from the present 
case. | . 


it) ae” OS 'MLDEN COAL: COMPANY - 
| a. October 15, 1976 
statement: of the par ee in. ‘inter est 


with respect to the nature and ex- 
tent of their interest.and their qual- 


ifications.. remains. The regulation 
requires, ‘only that the. statement 
“must be fized not later than 15 days 
after the filing of the lease offer.” 


43: CFR: 3109.7. (italics added). 
This was done by appellant. The 
regulation makes no requirement as oe: : 
Federal Coal Mine. Health and | Safety 7 
Act of 1969:. Notices of: Violation 
Sufficiency — on 7 


7 to time, of execution of the state- 


ment. The offer is signed and dated : 
by the offeror, Harry Reich, | con-- 
~ temporaneously with the. time of 
filing. The fact that the’ ‘statement 
_ of interest and qualifications s signed 
by the other parties in interest was | 
dated’ earlier is not, in my opinion, | 


a violation of the reg ulations. More- 
over, it is yeasonable : to ‘conclude 


that the attachment was true as of | 
the date of the filing, ‘regardless of - 

its earlier date. Sitpport for accept- 
ing the earlier dated attachment . 
can be found-in the regulation. at - 
oho 43: OFR 3102.4-1 which parinite an 


off eror'to.refer to its cor porate qual- 


| ifications - set. forth. Jin- an earlier 


dated file in.the BLM office. 


For. all the foregoing reasons, a, 


would reverse. the decision. appealed 


“ANNE » Pornpextan Tnwis,. ei 
» Administrative J Judge. 
TILDEN | COAL COMPANY 
m TMA a7 
| a ‘Decided October 15, 1976 


‘Appeal by the Mining’ Enforcement 
~ ‘and Safety: Administration from a de- 


Admini str ation. 


«BIS 


“cision by. Administrative Law. ‘Judge - 
Richard. a. “Steffey. in Docket . Nos. 


NORT %5-375-P and 75-876-P, as- 


sessing $7,060 in civil penalties and 
dismissing a Petition for Assessment 
of Civil. Penalty with respect -to ‘one 
alleged violation of the Federal Coal. 
“Mine Health and ss Act of: 1969. - 


_ Affirmed, 


Where a. ‘notice: of violation’ toes: not 
clearly ‘indicate. ‘which. of two. possible 


standards: is. alleged to be violated. and © 
an. inspector’ s testimony supports neither _ 
the written description nor the ‘section 
. of the regulations cited, such’ notice is 
| properly vacated... ee 


APPEARANCES: Robert ' I ‘Phares, 


Acting Assistant Solicitor, W. Michael . 


Hackett, Trial Attorney, for appellant 


Mining | Enforcement and. ‘Safety : 


OPINION BY 
ADMINISTRATIVE .. 
JUD GE SCHELLENBERG 


INTERIOR BOARD OF MINE 


OPERA Tl ON S APPEALS 
: B ackground.. 


‘The ae notice of roWuien. at. 


issue:in this. appeal is No. 10 CED, ~ 
Oct. 8. 1974, ‘citing Tilden. Coal _ 
os © eee (Tilden) for an alleged — 
violation of 80 CFR 75. 1100-1°in 

that: “only one portable fire extin- — 
‘guisher (414 pounds) was provided 4% 


for firefighting equipment. on the = 


1 right working section” in Tilden’s _ 
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No. 1 Mine located at Clit wood: 


: Virginia. The action taken to abate 


as described i in the Notice of Termi- 


nation; was as follows: “One (1) 
portable fire extinguisher (9% 
pounds) and a (414 pound) -extin- 


guisher was ae on the 1 fee 7 


section.” 


 Subsecs. (a) through. (f) of sec. 


75,.1100-1 list the performance spec- 
ifications which must be met by 
firefighting equipment, 
portable fire extinguishers, required 
in mines under sec. 311 of the Act 


(30. U.S.C; § 871 (1970)), Subsec. 


(e) provides as one alternative that — 


a portable fire extinguisher shall 
contain a, “nominal weight of 5 
pounds of. dry powder and | expel 
lant. | 


Quantity and focatiba of fires 


fighting equipment is prescribed by 
80 CFR 75.1100-2. Subsec, (a) of 


this regulation requires titer alia 
9 portable fire extinguishers on a 
working section. Subsec. (e) pro- | 


_ vides: 


|  Blectrical an (1) Two port 
able firé extinguishers or. one extin- 
guisher having | at, least twice the. mini- 
; mum capacity specified for a portable 
fire extinguisher in see, 75. 1100-1 (e) 
shall be provided at each Peranene 
electrical installation. 


ae, a ee 


me An evidentiary hearing was held 
in Norton, | Virginia, on Nov. 21, 


1975, No one appeared on behalf of 
Tilden and the hearing was con- 
ducted according to the default 
‘procedures set forth at 43 CFR 


4,544,. During the hearing, the in-— 


spector explained that. the area on 


_DEPARTMENT 


including | 


therein 


ment at an_ electrical 
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whieh: he issued the violation in 
question was a power distribution 
center with a rectifier and trans- 
former (Tr. 60), that he had ac- 


tually intended to cite the operator | 
under 75.1100-2(e) for lack of a 
second portable fire extinguisher | 
-and that the’ operator had abated 
the violation by mounting a second — 
portable fire extinguisher at the 
electrical installation (Tr. 63-64). 
Counsel for the Mining Enforce- 


ment and. Safety Administration 
(MESA) thereupon moved to 


amend the notice, but the Adminis- 


trative Law Judge (J udge) did. not 
rule. on. the motion. __ 
In. his. decision dated June 3, 


1976, the Judge observed that ac- 
cording to the inspector’ S testimony | 

the operator was ‘being charged 
with a violation of 7. 1100-2(e), 


which requires two fire extinguish- 


ers at an electrical’ installation. 
_ ‘However, the notice did ‘not cite 


this. section and the language used — 
described a violation of 

either 75. 1100+2 (a) which requires — 
two fire extinguishers on a working 
section or 75.1100- ~1(e) specifying 


the nominal weight of dry powder 


in a portable fire extinguisher. The 


Judge, therefore,: concluded ‘that 


neither the written description of 
the notice nor the section cited ac- 
tually. apprised the operator that. 
he was being charged with failing 
to have proper firefighting equip- 
- installa-. 


tion. Consequently, he dismissed 


MESA’s. Petition for Assessment 


of Civil Penalty to the extent that 


ey) EDEN COAL’. COMPANY » 
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it apaght a ‘penalty based « on this. 
notice. : ; 


Goneaons of u BSA 


MESA concedes that. the las: 


tion ‘was. incorrectly — cited but 


contends that it.should have been 
permitted to amend its petition to — 
allege the proper citation. MESA 
further contends that in a summary 


proceeding under 43 CFR 4.544 an 


"operator has waived its right to 


raise objections concerning ade- 


quacy of notice, and. that: in any 


event, the evidence adduced at the . | 
was speaking of a violation wholly 


_ hearing. demonstrates. that the op- 


erator had adequate notice of the 


regulation it was charged with vio- 
lating: MESA. therefore’: requests 


that - “Notios: No. 10 CED, : Oct. 8, 
|--:1974, be. reinstated: and. that a aul 
as penalty. be. assessed’ for the’ viola- : 


~ tion cited therein, 


sppeate 
7 | "soars 
We pidtisva: ‘that under ‘the : cir- 


~ cuinstances' of this cage the Judge 
was under no ‘obligation: to grant 


MESA’s motion to amend, ‘since the — 
evidence adduced at’ the hearing did: 


~ not support’ the‘notice and its ter- 


mination. Furthermore, we ‘cannot! 
| conclude that the Judge is required - 
to overlook ‘inconsistent testimony’ 


even in .a default: procéedirig:: as 


urged: by: MESA... The. inspector? 3 
testimony: related exclusively to sec, 
75.1100-2.(e). which: requires. either. 
one 10-pound or; two 5-pound, port: | 
able fire; éxtinguishersat an eléctri:: 
cal installation. The language of 


224-346-776 


Tilden did hot Participate i in this : 


5 


| both the notice a termination of 
the notice is couched in terms tend- 


ing to indicate either a violation of — 


7. 1100-1(e) (fire extinguisher of 


insufficient weight) or 75.1100-2( a) 
(lack of a second fire extinguisher 


ona working section). Neither of . — 
these sepulanons -was. referred to 


by the inspector. Since his oral evi- 
dence is completely. inconsistent 
with. the alleged charge 


unrelated to that. cited. In this 


particular notice. MESA requests 
not: an amendment but in effect the 
issuance-.of a new notice. We con- — 


clude that both the ambiguity of the 


notice and the lack of supportive | 
tan). warrant its vacation. re 


ORDER» 
_ WHEREFORE, pursuant te the. 7 


- authority deleg ated to the Board by 


the Secretary of the’ ‘Interior (43 


CFR'41(4)), IT IS HEREBY 


ORDERED that the decision ap- 


~ pealed. from. IS AFFIRMED and 
. Notice No. 10 CED, Oct. 8, 19% 7418 | 
7 VACATED, 7 > 


| Howars I ichetriidiiamle Je. re He 
» Admanistrative Fudge. a 


Wa “GONCUR: ee ok Pere 


| Davis Doanr, 


Olney ‘deri Juage. Paes 2 


Lous E. Smmon, 0.0. 
rus ember of the Board. | 


and 
supports neither the written de- 
scription, nor the section cited in 
the notice, it is possible that-his rec- 
ollection was faulty and that he 
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Decided Oita 26, 1976 


het ‘oii decision of the Coos Bay 
District Office, Bureau of Land Man- 


agement, denying a logging road. 


| despa Mens oc nuitas 


| Affirmed. 


i Administrative Authority: Gaver 
ally—Rights- of- Way: Act of Jan- 


uary 21, ee ae pus 


plications - 


A decision by thé Bureau of Laid’ ‘Man- 
agement, rejecting a logging ‘road right- 
of-way application ag not in the public 
interest will be affirmed in the absence 


2 of sufficient reasons to.the contrary. 


Be ‘Conveyances: Interest Conveyed— 
Patents of Public Lands: Gener ally— 
Rights-of-Way: Generally : 


In the absence of legislation by. once. 


a patent from the United States does not 
convey an implied easement by way of 
| nee across public land. | 


3, Rights- -of- Way: Generally | 


In order to establish-an easement by way 
of necessity, the requisite necessity must 
exist at the time of the conveyance. 
Moreover, if the necessity — ‘ceases to 
exist, the easement.also ceases to exist. 
When other means of access are avail- 
- able, even thoug h less convenient, a way 
of necessity: will not be recognized or the 
implication becomes subject to control 
of other circumstances. 

-Hear- 
iIngs—Rules of Practice: Appeals: 
> Hearings - 

It is. within the diserction. of: the Board 
_ of Land Appeals to: grant a request for 
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a ease on a question of fact, In order 
to warrant such a hearing, an appellant 
must at least allege facts which, if. 
proved, would entitle him to the Teliet 
sought. wv 


APPEARANCES: J one §. Bischoff, 
Esg., Martin, Bischoff, Templeton & 
Biggs, Pertland, Oregon, for appel- 
lant; Donald P. Lawton, Esq., Office 
of the Regional Solicitor, Portland, — 
Oregon, for Bureau ne Land Gacesa 
ee re 


OPINION BY ADMINISTRA- 
| TIVE JUDGE THOMPSON | 


‘IN TERI OR B OARD OF 
| LAN D APPEALS. 


“On Ve “A, 1973, Sun Studs, 
Inc., applied. for a right-of-way | to 
construct a road across lot 4, sec. 14, 


T. 22 S., R. 10 W.,.W.M., pursuant. - : 


to the Act of Jan. 21, 1895, as 
amended, 43 U.S.C. § 956 (1970). 
By decision dated July 31,1975, the 


Coos Bay District Office, Bureau of 


Land Management (BLM), denied 

the application. Sun Studs appeals — 

from that denial. | 
Appellant owns land in sec. 15 


of the above. township, which is _ 
pounded to the east by the BLM 


land. Both appellant’s and the 
BLM land are bounded to the south 
by the Umpqua River. Appellant 
stated in its application that it. de- 
sired to develop part of its land as — 


a recreational area for its employ- 


ées and to conduct logging opera- 
tions on the remainder. It asserted _ 
that it needed the right-of-way be- 
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cause there | is no road access, to its. 
property. 

Follow as receipt of the Se 
tion, BLM prepared an Environ- 
mental Analysis. Record (EAR). 
The EAR begins with a description 


of the proposed road, alternatives @ 


to the road and.the existing. envi- 


ronment at the site.2 These deserip- — 
tions are. followed by analyses of 
the effect upon the environment of 
the proposed road and of each al- 


- ternative. The EAR concludes with 
the recommendation that an Envi- 
ronmental Impact Statement be pre- 
pared before. allowance of a, ight. 
er 


In its deomon: Ae District Office 
stated that after a careful review | 

of the EAR and the Congressional 
policies set forth in the National — 


Environmental Policy Act of 1969 
(NEPA), 42 U.S.C. $4821 ef seg. 


(1970), appellant’s application for 
a right-of-way was denied “for en- 
vironmental reasons.” It then set 
_ forth some of the environmental ob- 


jections and relevant provisions of 


NEPA. The decision was grounded | 


on the discretionary — authority 


7 -iiamian to the SEs, of the In- | 


Pa 1The only road near enpellent’s property 


is Oregon State Highway #38, which is on | 


the opposite bank of the Umpqua River, The 
proposed road would’ extend from appellant’s 
property across the BLM land along the bank 
of the river, then across land owned by a 
third party until reaching an existing county 
road, 2 distance slightly over 1. mile. ae 

2The original EAR was: dated Aug. 1973. 
Due to a change in Council on Environmental 
Quality. guidelines, the EAR was: revised in 
Oct. 1974. This revision deleted some mate- 
rial but left intact the ‘discussion of the im- 
pact of the road. on the BLM land. — 
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terior by 43 U.S.C. § 956 (1970) ind | 
set forth at 48 CF R 2812.6-1, 
Appellant argues that the de- 
cision of the District Office is erro- 
neous for two reasons. First, appel- 
lant disputes the conclusion) that 
the proposed road will have an ad- 
verse environmental impact. Tn this 
regard, appellant alleges that the 
record does not support the findings 
of the District Office and that the 
District Office has misapplied: the | 
provisions of NEPA. Second, ap- 
pellant argues that as successor in 
interest to the original patentees of 


the land, it is entitled toa common — 
law easement by way of necessity 


for access to its land. Finally, ap- 
pellant fie ne that. a ee ie | 
held. oy 
‘In answer to. ‘aippellant’s argu- 
ie BLM asserts that’ the de-_ 
cision of the District Office was 
“based upon a substantial record — 


* * * and is neither: arbitrary or 


capricious, ” BLM argues further 


that ways of necessity are not ap- 


plicable to land owned by the 


United States and that, in any 


event, appellant has not satisfied | 
the necessity requirement of such 
an easement. We agree for the fol- 
lowing reasons that appellant is 


not entitled to a right-of-way and 


therefore ailirm the decision of the 
District Office. : 
[1] Under the Act a Jan. 94, 


1895, as amended, 43 U.S.C. §956 


(1970), the. Secretary of the In- | 


terior is “authorized and empow- 


ered, under general regulations to 
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be fixed by him, to permit the use 


of the right of way through the 
public lands” for various purposes 
including t the cutting of timber. The 
Secretary » has issued regulations 
authorizing BLM to issue a right- 
of-way permit only “if it is deter- 


mined that. the. approval of the 


application. will be in the public - in- 


terest.” 43. CFR 9812.6-1,. This 


Board will affirm a decision of BLM 
rejecting..a. right-of-way applica- 


tion made in due regard for the 
public interest in the absence of suf- 


ficient reasons to-the contrary. / ack 
M. Vaughan, 25 IBLA 303 (1976) ; 
Hazel... Kinoud, 25. TBLA 257 
Bilbo 


- Appallea es: ae ‘that ae. 


record does not support the findings 


of the District Office is, in:effect, an 


argument against. BLM policy as 
expressed. by the District Office. 
There is some room for. disagree- 
ment as to the.precise effect of the 
proposed, road upon the environ- 
ment. At least some elements of the 
EAR and. of appellant’s environ- 


mental report ‘support both posi- 


tions. However, in the administra- 
tion of public ‘lands, BLM must 
make its decisions after consider- 


ing all pertinent statutes and regu-. 
lations and after wel all the 


facts involved. - 

The BLM District Office. fe 
mined, on .the basis of'.a detailed 
_ record, that the overall impact: of 

the proposed road would be adverse 
to. the, public,-anterest. Appellant 


argues thatthe District Office failed 
to balance competing considera- 
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one: | properly as required by 
NEPA. This argument. fails to 
overcome the fact that the balance 


could weigh against, appellant, as in 


fact the District Office so | deter- 
mined. Appellant has not shown 
either that BLM failed to consider 
the record properly or that it would 


_be in the public interest to approve 


the application. Therefore, the de- 
cision rejecting appellant’s applica- | 
tion under 48 U.S.C. §956 (1970). 
is affirmed. See Jack M. Vaughan, 
SUpTas Hazel E. Kincaid, supra? 
[2] Appellant also argues that it 
is entitled to the right-of-way as a 
common law easement by way of 
necessity. This ~ easénient is ex- 
plained in-3-: TIFFANY, REAL 
PROPERTY Ps at 284-86 fe 


ed, 1989: 


— * * Stich. an “easement ‘ordinarily 
arises when one conveys to another land 


‘entirely surrounded by his, the’ grantor’ S, 
land, or which is accessible only ‘across - 
either the grantor’s land or the land of 
a stranger. In such a case, unless the con- 


veyance is regarded. as giving, as appur- 


tenant to the: land conveyed, a right of 


way over the land retained by the gran- 
tor, the grantee can make-but a limited 


use, if any, of the land conveyed to him, 


and ‘the courts, in pursuance of consid- 
erations of public policy favorable to” the 
full utilization of ‘the land, and “in ac- © 
cordance with the presumable intention 


of the parties that the land. shall not be 


without any means: of: access thereto, 


Rave ane this rule of BOUSETUCHOR 


 8In view of the ‘ioldings in’ this decision, 
we need not ‘Teach the ‘question whether ap-. 
pellant’s desire* of access: for recreational use 


‘of its land: could: fall within. the uses’: spee- 
ified’ by 43 U. S.C. § 956, especially. ‘as: it bas 


also’ alleged’ -a use: for timber’ management. 
Cf. Zelph ‘8S. Calder; 16° IBLA 27, 81 ‘T.D. 
239 (1974). 
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that, in - the ‘abecres of: ifidications ‘of ¢ a 
- contrary intention, the | conveyance of the 
land shall in. such case’ be. regarded : as 
vesting : ‘in the grantee a right of way 


across the. GC eatare Jand. [Footnotes _ 


omitted. ] | 


| Accord, Roe ve Denn 488 OE a. 


212 P. 2d 1077. (1949) ; Pucker v. 
Nuding, 92 Or... 319, 180 P. 903 


a (1919); -see 2 THOMPSON ON 


REAL PROPERTY § 362 (1961). 

The. threshold issue of appellant’s 

argument is” the ‘applicability of 
easements by way of necessity 
across publie. lands when the United 
States is the common grantor. Both 
appellant. and BLM have filed 
briefs citing support for their Te- 
s pective positions and. criticizing the 


_ support for the opposing view: The | 


— question is one which. has not re- 
ceived , a - definitive answer. in the 
courts. After briefly examining the 


authorities cited by the parties, we — 
: will explain our reasoning for hold- — 
ing that such implied easements are 


‘not applicable in this situation... 
Appellant cites United States v. 
Dunn, 478-¥, 2d 443 (9th Cir. 1973), 


as the controlling authority. apply- 7 


ing ways of necessity to grants of 
the United States. In that decision, 
the court vacated a summary judg- 
ment for the Government and 


ordered a hearing on the factual 
_ question. of whether the defendants 
_ were entitled to a way of necessity. | 


The only discussion of the issue of 


| applicability. i is contained in.a foot-— 
note where the court stated that al- 


though the Government had not 
raised the point in its brief, ‘the 
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court “did ¢ give i it die’ ‘consideration 
and concluded that it lacked mer rity 2 
Id. at 444 ni Qe | 
In further support of its pokition, 
sopollant also. cites Bydion v. : 
United States, 17 55 F. Supp. 891 (Ct. : 


| Uiiited Shetes; 358 FE. 2d 34. (9th Cir. 


1965) ; : Herrin vi Sieben, 46 Mont. 


— 996, 127 P. 823 (1912); and Violet 


Vv. M arten, 62 Mont. 835, 205. P. 2291 


(1922). Tn Bydlen, the court: al- 


lowed compensation to resort own-— 
ers after the Government prohibit- — 
ed air travel over a national forest, | 
based on an easement by necessity 


| theory. There ‘was no discussion of 


the issue involved in the present 
case. In. Superior, the court found 
that no easement by way. of necessity — 
existed across an Indian reservation — 
without reaching the issue of appli- 
cability to government grants. In 


the Montana cases, the. court recog- os 


nized the applicability of. the ease- 
ment. when. the United States was é 


the common grantor, although the 
‘United States was not. involved: in 


either case, | 
Asa final base for arguing that. 


this . easement applies to govern- 
ment grants, appellant quotes from 


3 POWELL, REAL PROPERTY 


4G 410 at 443-44 (Rohan ed. 1974), | 


criticizing those decisions refusing _ 
to allow these easements under — 


4In the recent decision of United States v. 


Clarke, 529 F.2d 984 (Sth Cir. 1976), the. — 
court declined to hold that Dunn supports the. 
' principle that a patent may carry with it 


an implied right- of- -way across public land; 
rather, the court. merely accepted for pur- 
poses of discussion the appellant’s premise — 
that Dunn did support such a principle. 
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percent grants. Appellant also 


cites in support. of this criticism: 
Simonton, “Ways by Necessity, ” O8 


Colum. L. Rev. 571; 579-80 (1925) ; 
and 2 TIFFANY, REAL PROP- 


| ERTY § 363 at 1302 (1902). 
' BLM, in its brief, criticizes the 


- use of the federal decisions as direct 


precedent for appellant’s position. 
_ It cites several cases which hold 
that these easements do not apply to 
government grants. In United 
- States v. Rindge, 208 F. 611 (S.D. 
- Cal. 1913), the court stated that in 


its judgment, ways of necessity do 
not apply to government grants be-” 
cause they are not rights granted 


by act of Congress. The other cases 
cited by BLM are opinions of state 
courts, most of which accept with- 
out analysis the principle that: ways 
of necessity do not apply when the 


- Government, either state or federal, — 
isthe common grantor. Z. g: , Pearne | 
vy. Coal Creek Mi ‘ining and Manu-— 
facturing Co., 90 Tenn. 619, 18 SW. 
402 (1891); Bully Hil Copper 


_ Mining & Smelting Co. v. Bruson, 
_ 4 Cal. App. 180, 87 P. 237 (1908) ; 


Guess v. Azar, ST So. 9d 443 (Fla. 


1952). BLM also’ cites JONES, 


- the pr inciple that ways of necessity 

do not apply in situations such as 

— appellant’s, 

In addition, BLM also urges fat 
appellant’s argument fails to con- 


‘sider Article IV, $3 of the Con-— 


stitution which gives Congress ex- 
clusive authority to regulate and 


control the use and disposal of 
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public lens BLM argues that | 
orants by Congress are to be. con- 
strued in favor of the grantor and 
that nothing passes by implication, 


citing several. opinions of the 
Supreme Court. We agree that a 


grant of land by the United States 


does not give the grantee an ease- 


ment by way of necessity over ad- ; 
joining land still owned by the 


| United States, and that a right to_ 


an easement over federal land may 
only be obtained in accordance with 
specific statutory authority. : 

Article IV, §8 of the Constitu- 
tion gives Congress - unlimited 
power to control and dispose ot 
public land: Utah Power & Light 


Co. v. United States, 243. US. 889, 
404-05 (1917) ; Tewas Oil and Gas | 


Gorp..v. Phillips. Petroleum Co., 
277 F. Supp. 366, 368 (W.D. Okla. 
1967), aff'd, 406 F. 2d 1308 (10 
Cir.), cert. denied, 396 U.S. 829° 
(1969) ; United States v. H. atuhley, 
220 F. 2d 666, 670-71 (10th: Cir. 
1955), rev'd on other grounds, 351 
U.S. 173 (1956). While the states 


may exercise some jurisdiction over — 


the public lands, “the settled course 


of legislation, congressional and 
EASEMENTS § 301, as an ex- 
ample of a treatise writer accepting 


state, and repeated decisions of this 
court have gone upon the theory the 


power of Congress is exclusive and 
that. only through its exercise in 
some form can rights in lands be- 


longing to the United States be ac- 
quired.” Utah Power & Light Co. 
v. United. States, supra at 404. 
(Italics added.) Accord, .United 
States v. eae 295 U. SF 1, 27-28 

ei : 
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Tt 1S jeuaiiicnsa ne that fac 


statutes granting property interests 
- are construed in favor of the Gov- 


ernment and that nothing passes by 
_ implication. United States v. Union 


Pacifie Railroad Co., 353 US. 112, 
116 (1937); Burke v. Gulf, Mobile. 


and Ohio Rattroad Co., 465 F.2d 
1206, 1209 (5th Cir. 1972) ; ; Walton 


 -v. Onited States, 415 F. 2d 121, 123. 
— (10th Cir. 1969). That vested prop- 


— erty rights cannot be based upon 


grant is arguably subject only to a 
possible exception where the United 
_ States has adopted and assented to 
state rules of construction as ap- 
plicable in interpreting to. what ex- 
tent a United States patent of up- 
lands conveys riparian rights, inso- 
far as the state rules do not impair 
the efficacy of the grant or use and 
enjoyment of the property by the 
grantee. United States v. Oregon, 
supra at 28; Oklahoma v. Tewas, 
258 U.S. S74, 594-95 (1922) ; 
Hardin. v. Jordan, 140 U.S. 871, 
382-84 (1891) ; Packer v. Bird, 187 
U.S. 661 (1891). The reasons for 
such a rule regarding riparian 
rights after the United States has 
conveyed upland, however, do. not 
apply to the rule advocated’ here. 


_- When the United States patents 


uplands, it conveys the. riparian 


rights unless a contrary intent is 
manifested. Thus, it completely di-. 


vests itself of the ownership and 
~ control over such rights. Here, how- 
ever, the United States” retains 


ownership and control over’ the 


| 02 ‘i 


“land. Tene which, the right- of: a 


way 1s: sought. 


Appellant argues . that ihe United 


States, with regard to the public 
_ lands, is no different than any indi- 
vidual property owner. The above- 
cited opinions show that this is not 
the case, What the Supreme Court 


stated concerning the inapplicabil- ; 


ity of estoppel or laches to acts of 


government agencies is equally rele- 
vant to other arene of puehe land 


| implication rather than specific COUVSvances: 


* * * The “Government, which holds 
its interests here as elsewhere in trust 
for all the people, is not to be deprived 
of those interests by the ordinary court 


rules designed particularly for private 


disputes: over individually owned DIeeee 


of property eo 


United States v. California, 932 
U.S. 19, 40 (1947). 

As we noted above, there have 
been some criticisms of cases. which 
have held that the doctrine of way © 
of necessity cannot be imposed upon 
federal lands and advocacy for the 
opposite position. However, the 
critics have failed to show how the 
doctrine can or should be imposed - 
against the Federal Government. | 
For example, they have not ex- 


. plained the problem of distinguish- 


ing between state law and federal 
law. If a state statutory or common 


law is applied, they fail to show — 


how this can be invoked to impose 


a grant over federal land. Simi-— 


larly, they fail to show the exist- 
ence of some federal common law 


_ which would require imposition of 
such an easement over federal | 
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lands. Nor have the critics “indi 


cated any intent of Congress which 
can be read into its grants’ ‘of ‘the 
public lands that the ° adjoining 
- public lands should be: ‘Imposed 
with svich an easément ‘in the ‘ab- 


sence of acquiring a cae under ® 


specific statute. © 
‘Congress hag ‘not fenoved ths 


- problem of access to public lands. 
For: ey it has provided’ for 


access to “actual settlers” within 
the boundaries of national forests. 


43: U.S.C. § 478 (1970) ; see 42 Op. . 


Atty. Gen. No. -7. (Feb. 1; 1962). 
The right of. access across publi¢ 
land. to «a. mining claim has ‘been 
| recognized and a right of access 
across an’ unpatented mining claim 


: has been reserved to the United | 
States, 80 U.S.C. § 612(b) (1970) - 
Alfred #. Koenig, 4 TBLA 18, 78 


LD. 305 (1971); Solicitor’s Oni 


don, 66 LD. 361 (1959) ; Solicitors. 
a & Opinion; 65 ID. 200 (1958). The 


“most general grant of access is for 


the construction of - public high- 


ways across unreserved: ‘public 
lands: 43. U.S.C. -§ 932 (1970). Ac 
cess for timber and certain other 
‘purposes may be authorized over 
_ certain » ‘public: lands’ under 48 
U.S.C. § 956: (1970). As discussed 
previously, 
this statute are granted at the dis- 


 eretion” of the. aes of | the © 
| ~ ean alienate interests in public land 


~ Interior. | 

Congress has oe ane any 
statute which provides a general 
right of access across the public 
lands to all grantees, or their succes- 
_ sors, of public land. The fact that 
Congress has enacted statutes for 
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[83 LD.. 


‘specific types” of rights- -of- -way 2 
weighs against finding an éasément 
by implication. We Hota: that before 


enactment ‘of the Taylor Grazing — 


Act, 43 U.S.C. 8 315 e¢ seq. (1970), 
and’ withdrawals of land ‘affecting 
virtually all: of the otherwise un- 


_ reserved public land in the contigu- 


ous United States, there was no fed- 
eral Management ‘or control over 
private grazing use of ‘such lands. 


‘The Supreme Court held that there | 


was, then .an implied license’ to. use © 
such, Jands where: they. were open 
and. unenclosed and where no act of 
the Government prohibited . their 
use. Buford v. Houtz, 133 U.S. 320 


(1890). Nevertheless, this. use was _ 


deemed | permissive only, creating 1 no 
title or rights in the land, nor any 


‘grazing rights, that could not. be 


fertninated by. withdrawal of the — 


-Government’s consent. thereto, Light 


v. United States, 220 USS. 523, 535 
(1911) ; Osborne vi United States, 
145: F. 2d 892, 894 (9th Cir. 1944). — 
Thus, even if appellant’s argument 
that there could:be an implied right 
of access prior to an assertion of | 
federal management and control is 


correct, such an implied license 


would not. create a vested right in 
the absence of compliance with a 
specific — statute authorizing the 


right-of-way: 


~The See eee of he Interior — 


only within the limits authorized 
by law. Union Ou.Co. of California 


y. Morton, 512 F.2d 743, 748 (9th 


Cir. 1975). We can find no law 
which grants or confirms such an 


implied easement across public land 


_ m8). = = OMesoteL oes SUN: STUDS; “ING.” 
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| as. alleced: = appellant ‘Therefore, 
we do not recognize any vested right 
for an easement by > way, of necessity 
under the patents which. appellant's 
predecessors . in. . inter est. received 
from the. United States. © 
[3] ‘Even. if we were to assume, 
— arguendo, that an easement by way 
of necessity could be implied against 


the United States, appellant has: 
failed to demonstrate that. it is en- 


_ titled to one. The iecessity required 


_to establish the easement must exist 
at the time of the conveyance bé- _ 


cause it is the presumed intent of 
the parties to the conveyance that 


raises the implication. Rose ae , Denn, 
supra; 3 TIFFANY, supra § 793 at 7 
299, $794. at 207. Moreover, if the 3 


necessity ceases to exist, the ease- 
— ment also ceases ‘to exist. Tucker V. 
Nuding, supra, 180 Peat 905. 


There-is division of authority as 


to the degree of necessity requir ed. 

when the claimant’s land adjoins Z 
navigable water. The trend in re- 
cent years ‘has. been: away from 


denying the easement: strictly for 


the reason that any access by water 
Annot.. 9. 
A.L.R. 8d 600, 602-03 (1966). The 


negates | the . necessity. 


Oregon. courts have followed the 
trend by. holding that something 


less than “strict,” or absolute, neces- 
sity will suffice to create the ease- 
ment. State v. Deal, 191 Or. 661, 233. 


P. 24 249, 250. (1951). 


Appellant has not suggested any 


necessity that might have existed at 


| | the time the land was: patented | 


which, according to BLM, was in 


1896 and 1936. ‘At present, appel- - 
lant does have access to its land, al-. ; 
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- though ee on access a ee = 


if the road were constr ucted. Public 


boat landings onthe Umpqua River 


exist. both: ‘upstream - and down- | 
stream from appellant’s land. Since 


| filing the right-of-way. application, 
appellant has clear-cut its land and 


ferried the timber. by. helicopter to 
the state. highway immediately 


across the. river, an alternative also 


discussed: in the EAR. ‘When other ~~ 
means of access are available, even 


‘thoug ch less convenient, a way of 
necessity will either not. be recog- — | 
nized or. the implication becomes 


subject. to control of other circum- 
stances, such as the use of the land 


ol by the parties: to 
the conveyance. Mackie vy. United — 
States, 194 F. Supp. 306. (D. Minn, 

1961) ; feose v. Denn, supra at 1086; ie es 
Annot. 9 A.L.R. 8d 600 (1966) ; 3 
TIFFANY, supra § 794 at 293-96. | 

Moreover, construction of a road 
_ across the. public land. would not 
give appellant access to its land. It — 
sould: then have to obtain a right- 


of-way across private land in order 


to link up with the only public 


highway on its side of the Umpqua 


River. Appellant has not shown how - : | 
an easement by way of. necessity, | 


would apply i in these circumstances. _ 
[4] Appellant has also requested 
a hearing. It is within the discre- 
tion of the Board to grant a request 
for a hearing on a question of fact. 
43 OFR 4.415. In order to warrant 
such a hearing, an appellant maust 
at least allege facts which, ‘if | 
proved, would entitle him to the 
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elie sought. Rodney: Rolfe, 95 


IBLA 331,. 840, 83 LD. 269, 273° 


(1976). Here; appellant. has not 


_done so. It has challenged the con- 


clusion drawn by BUM from the 
facts, but has not shown that BLM 
failed to consider any significant 
facts which would lead to an oppo- 
site conclusion. With regard to the 
- easement by way of necessity, we 


have ruled as a matter of law that 


appellant is not entitled to one. 
- Furthermore, appellant has not al- 


 leged sufficient facts to warrant a 
hearing on this issue even if our 


ruling on the threshold legal issue 
were otherwise. Therefore, appel- 
Jant’s request for a hearing is 
denied. se | 
Accordingly, Susiant: to the au- 


thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from is sfiemee 


JOAN B. THOMPSON, 
Administrative Judge. 


Wr concur: 


Anne Pornpexter Lewis, 
Adminé istrative Judge. | 


| Marcin RItvo, 
Administrative Juil ge. 
RB. M. COAL COMPANY — 
7IBMA 64 | a 
Decided October 27, 1976 
Appeal by Mining Enforcement and 


Safety Administration from a dec r 


DECISIONS OF THE: DEPARTMENT OF THE INTERIOR | 


| [83 LD. 


sion of Administrative Law J udge 7 
J oseph B Kennedy, dated ‘Aug. 16, 3 
1976, in Docket No. NORT 75-347-P, 


in which the Judge assessed $264 for 
three violations and $0. 00 for one vio- 


lation of 30 CFR 70.212 pursuant to. 


sec. 109 of the Federal Coal Mine 
Health and ea! Act of 1965. _ 


Modified. 


Federal Coal Mine Health Sud Safety 
Act of 1969: Penalties: Amounts 


Inasmuch as sec. 109 of the Act mandates 


_ the assessment of a civil penalty where a 


violation has been found to exist, it is 


error to assess a ZrO: penalty in such cir- 


cumstances because, a zero penalty is no 
penalty. 30 U.S.C. § 819 (a) (1970). 


APPEARANCES: Robert J.. Phares, 


Esq., Acting Assistant Solicitor, and 
Stephen Kramer, Esq., Trial Attorney, 
for appellant,. Mining Enforcement 
and Safety Administration. R. M. Coal 
Company did not participate in this 
appeal. _— 
OPINION BY 

—- ADMINISTRATIVE | 
JUDGE SCHELLENBERG 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS © 


Factual and Procedural 
| Background 


On Apr. 10, 1975, the Mining En- 
forcement and Safety Administra- 
tion (MESA) filed a Petition for 
Assessment of Civil Penalty alleg- — 
ing that R. M. Coal Company (R. 


M. Coal) had committed four viola- | 
tions. of the Act and sought the | 


assessment of civil penalties there- 
for. Having failed te respond to an — 


, October a7, 1976 


- sean? to haw cause, a defaults : 
against, R. M. Coal was entered on. 


June 22, 1976, and MESA was 
ordered to furnish proposed find- 


ings of fact, and conclusions of law, 


including all elements for consid- 


eration recited in sec. 109(a) of the 


Act. After submission of the above- 


Trequested information, a default — 


ag decision was-issued by the Adminis- 


trative Law Judge (Judge) on- 
Aug. 16, 1976, in which he found 


» that all of ie violations existed as 
alleged and in the case of the viola- 


tion of 30 CFR 70.212 he found that. 


it was a nonserious, non-negligent 
violation warranting a. penalty of 


$0.00. 


| MESA filed a timely appeal to 
the latter finding, and in its sup- 
porting brief claims that sec. 109 (a) 


of the Act mandates the assessment. 


of a civil penalty for every violation 
~ found to exist, that $0. 00 is not a 
| civil penalty, and that such assess- 


ment violates the language and in- 


tent of sec. 109 hae of the Act. 


f ssue Presented 


Whether a J udge errs 1n assessing 
a civil penalty of $0.00 where he 


finds a violation of a mandatory 
safety standard and also finds that 
the violation was nonserious and the 
— operator non-negligent. . | 


_ Discussion | 


‘The language of sec. 109 ee the 
Act 1s clear, and the Board i is of the 


opinion that there can be no dispute - 
that when a violation is found to 
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have ee a eal assessment 


must be made. In the instant case, 
both the Judge and MESA.agree 
that a penalty assessment was man- 


datory inasmuch as the Judge found | 

that a violation of 30 CFR 70.212 © 
had existed. The sole question on 
appeal is whether $0.00 constitutes 


a civil penalty. For the reasons set = 


forth - below, the Board is of the 
opinion that it does not. 


In Old Ben Coal Company, A 


IBMA 198, 82. I.D. 264, 1974-1975 — 
OSHD: ‘par. 19,728. (1975), the 
Board stated that “a penalty of 
$10,000 for each of the two viola~- 
tions charged is justified in order to — 
penalize the operator for the viola~ 
tions and to. deter it from future 
violations, the latter being one of 
the principal intentions of Congress 


in mandating that civil penalties be 
assessed’ for each violation.” How- 


ever, in a subsequent decision, the | 
Board held that, based on its con- 


sideration of the statutory criteria, 
no more than a nominal penalty of 


¢1 was warranted for each of sev 
eral violations. Zn the Matter of: 
Potochar and Potochar Coal Com- 
pany, 4 IBMA 252, 1974-197 5 
OSHD par. 19,782 (1975). 

Mandatory civil monetary penal- _ 
ties were intended by Congress to 
penalize violations and to deter fu- 
ture violations. Cnce a violation is 


found to have existed, it is incum- 


bent upon a Judge to assess a mon- 
etary penalty which. comports with 


this intention. A penalty of $0.00 
_assesses nothing and deters nothing, 


and, in essence, 1s a finding of no 
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violation. 
- Judge concluded; only a. nominal 
penalty. is aiatennted: the -penalty 


assessment may be as little as $1 or 


less, but in-no case, may it be $0.00. 
Accordingly, it is-error for a Judge 
to assess a $0.00 penalty where he 
finds a- violation to have existed.» 
In his’ decision, the Judge. based 
his authority to ‘assess a $0.00 pen- 
alty upon his interpretation of the 
legislative history. Inasmuch as the 
- Board has indicated that the langu- 
age and.intention of section 109 is 
clear and. unambiguous, we: see no 
need to resort to the legislative his- 
tory. However, in order to clear up 
any misunderstanding and since 
MESA takes issue with the Judge’s 
interpretation we'believe that a few 
observations are necessary. 

The J udge relied on the fact that 
the portion of the Senate bill speci- 
fying a2 minimum penalty of $1 was 
_ deleted in conference in favor of the 
House version which omitted. any 
reference to a. minimum penalty. 
House Committee on Education 


and Labor, Legislatwe History—. 


Federal Coal. Mine Health and 
Safety Act, Committee Print, 91st 
Cong. 2d Sess. 1083 (1970). The 
Board is of the opinion that such 
reliance is unfounded. | | 
The legislative history — relied 
upon. by the Judge is part of the 
Statement of the House Managers 
explaining the changes made in the 
Ffouse and Senate bills agreed upon 
by the conferees and recommended 
for adoption by the Congress, The 


pertinent part of this spatement is 


aS follows: 
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“Both the Senate bill and the House | 
amendment. provide for the assessment 
of civil penalties. against the operator. for . 


violations. Under the Senate bill such a 


penalty shall not. be less than $1, or 
more than $25,000, for each occurence. 
Under the House amendment the penalty 
Shall not: be more than. $10,000 for each 
violation with no minimum established. 
The | conference substitute adopts the 


provisions of‘ the’ House amendment in 


this. regard: with technical changes, 


The Board i is of the opinon that, ee 

stead of authorizing the Secretary 
to assess no penalty where a, viola- 
tion has’ occurr ed, the conferees 


merely agreed to hee a legisla- 


tively fixed minimum penalty. 

; Rather that remanding this case 
for assessment of civil penalty for 
one violation, the Board will exer- 
cise its de novo review power and 
assess an appropriate penalty. 
“Inasmuch as MESA: has not 
questioned the Judge’s apparent 
conclusion that the penal and deter- 
rent value of an assessment for this 
nonserious, non-negligent violation 
of 80 CFR 70.212 would be at best, 
minimal, the Board is of the © 
opinion that a civil - monetary 
ee of $1 is war ranted. 


ORDER 


WHEREFORE, pursuant tothe 
authority delegated to the Board by © 
the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY 
ORDERED that the decision of 
the Judge in the above-captioned 


case IS MODIFIED to the extent 


that a penalty of $1 is assessed for 
the violation described in Notice of 
Violation. No. 2 AHA, Apr. 17, 


me) mags BURBEO TRAOP G68 0 & 


October #8, sore | 


1974, ond tliat R. M. Coal Company 


pay a penalty assessment in the 


amount of $265 on or before 30 days ? 


from the date of this decision. 


: Howarp Ay Scie TENBERG, Try. ; 
alia aie J vege 


We CONCUR? 


Davip Doane, 
Chief Admiunastrative J udge. 


Louis E. Srrmenr, ee ee 
es ieee | ie 7 


TAOS PUEBLO TRACT Cc. 


| Boundaries 


4 Courts have long recognized: in determin- 
ing boundaries, that calls for natural. ob- 
jécts. and fixed monuments control those 
for distances.’ aie Fe : 


Indian Lands: “Reservation Boundary | 
| Where ‘an ‘Indian tribe acquired title to 


laud under treaty, an erroneous ‘survey 


of a boundary which became the bouid-. 
- ary of an:adjacent wilderness area, could | . 
be administratively corrected-and control 


would be restored to the tribe under ae 
U. 8. C. S 478 (1970). 


Secretary of the Interior 


The Secretary. has authority to ‘correct 
all erroneous government ‘survey: under 
43 U.S.C. § 2 ein): 


M-36884 | October 28, 1976. 
TO: UNDER SECRETARY. a 
SUBJECT: TAOS PUEBLO” 

_ TRACT Co 7 


In response. eo your inquiry - of 


a J uly 19, 1976, I have concluded that. 


an’ erroneous survey in 1893. mis- 
placed the easterly boundary of a. 
portion of the Antonio Martinez 


Grant (designated “Tract ©”), 
which was acquired by the United 
States in-trust for Taos Pueblo in 
1941. The pertinent facts are: 

i. The Antonio Martinez or Lu-. 
cero de Godoi Grant was confirmed 


by the U.S. Court of Private Land 


Claims on Mar. 3, 1891. The decree _ 
specified the Grant’s boundaries, 
and the easterly boundary was fixed 
as “in a northerly direction, the 


- current of said. Rio Lucero to its 
oe source; thence in a western. ‘direc- — 


tion - the current of the Rio del . | 


Norte”. 


2. On Dee. 21, 1893, Ge cae . 


General Instructed a deputy sur- 


veyor, John. H. Walker, to. sur vey 
the Martinez ‘Grant according. to — 


the Court of: Private Land .Claims, -— 


clecree, ordering that the easterly 


boundary follow. “the meander of 
the Rio Lucero.to its source; that — 
the north boundary should. be. an 


easterly and westerly line from the © 


source of the Rio Lucero 'to the Rio 
del Norte * * *.” Subsequently, the 


surveyor’s field notes, plat,.and the 


- affidavits ‘of two. witnesses con- 


firmed. that these instructions had 
been followed. 
:3.'The United States aes 


‘portions of the Martinez Grant, des- 


ignated as Tracts :-A, B, and.C, in. 
trust for. Taos. Pueblo; in-a condem- 
natioxi: proceeding against the Wat- | 
son Land Company (Cause No. 129 — 


Civili in the. U. > District Court for | 
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680° DECISIONS OF THE 


the District of New Mexico) in 


1941. The Judgment on Amended 


Declaration of Taking entered in 
that action on Aug. 29, 1941, de- 


scribed the easterly boundary of 
‘Tract C-as “the meander line along 


the east. boundary of said. Antonio 
Martinez. Grant. as surveyed: ‘by 
Jobn..H. Walker (the true East 


boundary of. said Grant. being the 


middle of the stream known as Rio 
Lucero) ,” "and fixing “The NE cor- 
ner of said Antonio Martinez Grant 
[as]. at the. head. of Rio Lucero.” - 


a “The United States Forest Serv- 


ice subsequently acquired land adja- 
cent. to the easterly boundary _ of 


— Tract.C. The boundary between the 


| two tracts was never fenced, and no 


artificial monuments exist on the 
ground. to mark that co of the | 


line.  ° 


5. Taos Pueblo. objected to ad= 
ministration by the Forest Service 
of Bear Lake, which lies below the — 


-gource of the Rio Lucero. In 1974, 


its objections combined with an im-_ 


pending survey of adjacent Pueblo 
- lands led to an investigation of the 
boundary by the BIA. Forestry 
_ personnel of the Albuquerque Area 
Office of the BIA discovered that 


the distances and bearings of the 


‘Walker Survey contained errors in 


the segment around the northeast. 


corner of 110 chains and_ that 
_ Walker’s attempt to correct such er- 

rors had resulted in a gross misrep- 
resentation of the boundary line in 


that vicmity. The BIA report sum-— 


marized Walker’s errors as follows: 


The combined error of distance and 
bearing from the west, and distance. from — 
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the east, amounted to 110 chains. Again, 


for whatever reason, Walker. did. not 
choose. to correct. the. bearing between 
MC 4 and. MC 5. Instead he added 80 
chains east of. where ‘two lines inter- 
sected. The remaining 30 chains were 


corrected by simply moving a whole sec- © 


tion of line (NE corner to 1 mile corner) 
westerly on a § 88° 15” W bearing prob-- 


ably using MC 8 or the 1 mile location — 


as the key. The latter adjustment was | 
compensated by shortening the distance 
from. supposed MC 80 to the NE corner 


(removing page 65-66 [of his field notes] 


and erasure) which both necessitated and 
permitted a straight line bearing. Thé 
survey notes show evidence of several at- 


tempts to obtain an acceptable correction. 


The overall correction in distance ap- 
pears 10 chains more than required. 
However, the survey closed satisfactorily 
So it could have also compensated for a 
shortage elsewhere ~ on . the | north 
boundary. Prato g 2 ae oe tees 


The easterly boundary as depicted 


| by the distances and bearings thus 
altered departs fr om the Rio Lucero 


well below its source, erroneously 
placing Bear Lake, and approxi- 
mately 300 acres outside the line. 


6. The proper configuration of © 


the Tract C boundary was shown on. 
a 1945 USGS map of Taos and Vi- 


-cinity, but the 19683 USGS Wheeler: 
Peak Quadrangle displayed as an 


“Indefinite boundary” the erroneous: 
Walker survey line. | 

7. A portion of ee Forest 
Service lands were incorporated in. 
1964 in the Wheeler Peak Wilder- 


ness Area. The erroneous Walker 


survey line was used to describe the 
south boundary of the Wilderness: 
Area in a description reported to 


Congress pursuant to § 3(a) (1) of 


the Wilderness Act, epee 3,. 
1964 me Stat. 890). 
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The title of the United States and 


| Taos Pueblo to Tract C was estab- : 


_ lished by the judgment in the 1941 


condemnation action, The descrip- 


tion in that judgment fixed the east 


- / boundary of Tract C at the middle 
of the Rio Lucero and the northeast - 


corner of the Tract at the head of 


the Rio Lucero. Both the Rio Lu- 
- cero and its source are natural ob-| 


jects; therefore, the location of the 


stream and its source prevail over | 
the erroneous courses and distances 


in the Walker survey. The courts 
have long recognized that “calls for 


natural objects and fixed monu-_ 
| stated : 


~ ments control those for —— 
U.S. v. State Investment Co., 


— “US. 206, 211. (1924); see. vs. a 
— Redonds Development Co., 254 F. 


— 656, 659 (8th Cir. 1918). 
In order to conform to ths 


_ natural objects . ‘which define the 
boundary of the land acquired 


under the condemnation judgment, 


authority to correct an erroneous 
_ government survey under 43 U.S.C. 


§ 2, and that authority has been con- ° 
- firmed by the courts and by the At- 


torney General. Russel v. Maxwell 


_ Land Grant Co., 158 U.S. 253, 256 
(1895) ; Cragin v. Powell, 128 U.S. 


| 691, 698 (1888); 19 Ops. Atty. Gen. _ the condemnation judgment which _ | 


fixed its easterly boundary as the 


126 (1888). The fact that the por- 


_ tion of Tract C north of the errone- 


ous Walker line has been admin- 
istered by the Forest Service as a 


Le 7 part of the Wheeler Peak Wilder- 


ness Area, is not an impediment to rection of the erroneous Walker 


cor actor of the sur vey nor to res- — 
toration of possession ’ to Taos Pueb- — 
lo, its beneficial owner. In the ‘At- 


torney General’s Opinion to the ~ 


President of Jan. 18, 1972, 42 Ops. 


| Atty. Gen.— (197 2), the Attorney 


General recognized that where title 


to land was acquired by an Indian 
tribe under a treaty, an erroneous 


survey of a boundary, which had 
become the boundary of an adjacent 


‘Wilderness Area, could: be admin- 


istratively corrected and that con- 
trol of the land could be restored to 
the tribe by executive order under 
16 U.S.C. § 473 (1970). The opinion 


The fact that a ee of the land is: 


now treated as a wilderness aréa does 


not affect the question of restoration. . 


Although validly designated wilderness 
- areas can only be changed with Con- 


gressional consent (16 U.S.C. $ 1181), the 
foregoing principles preclude application - 
of that limitation here, where the land 

should never have been designated a 


| wilderness area in the first place. 
it is necessary to correct the errone- , 


ous courses and distances of the 
Walker Survey. The Secretary has — 


The judgment in the Govern- 
ment’s condemnation action vested — 
title in the United States and Taos 
Pueblo to the land west of the Rio 


‘Lucero to its source as fully and 
effectively as the treaty involved in | 


that, Opinion. On the basis of the 
foregoing, it is my opinion that the . 


- United States and Taos Pueblo ac- | 


quired ownership of Tract C under 


Rio Lucero and the northeast 
corner as the source of that stream, 
and that the Secretary has the — 


authority to order immediate cor- 
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Survey to conform to those Sestaral 
objects. I recommend. that the 


Secretary order such correction 
without delay and request the 


_ President to restore to Taos Pueblo | 
by executive order control of that 


Get a. oe. gil 
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‘ emdog of. Track Cc which has er- 
-roneously been administered as part 
of the Wheeler Peak Wildneruess 


Area, - 
| “Aven C. Caan 
Acting Solicitor. 


531] EVELYN CHAMBERS. 
| _S ‘November 4, 1976 


“EVELYN CHAMBERS » 


| Decided November ht 1976 
a7 IBLA 317: Ss 


Rescel: from decisian, ‘ot: ane ‘New 
Mexico. State Office, “Bureau. of Land. 
Management, requiring additional evi-. 
dence before issuing oil and gas leases 


NM-27779,. NM-A-27818 Texas, and 
NM-A-27819 Texas, ._ 


| ‘Set aside and remanded. . 


» dle Oil a Gas Leases: Applications: 
Generally | 


‘Lhe signature. of the offeror, ¢ on “a: “simul: 
taneous. cost and gas. lease entry card . 


may ‘Be’ affixed by means of a rubber 
stamp, if it: is the 
oiter or that it be his. or “her signature. 


2. “Oil and Gas Lenses ‘Applications: | 


Attorneys-in-Fact or Agents—Oil and. 
Gas Leases: Applications: Drawings— 


Oil and Gas ee First Qualified : 


Applicant. : 


Where a ‘rubber. stamp. coustitutes. an 


offeror’s signature on a. simultaneous oil 
aud gas lease eutry ecard, the Bureau of 
Land -Management need not presume 


that. the offeror ‘rather than an agent 


- stamped the card, and where no agent’s 
‘Statement has been submitted, BLM may 
take appropriate. action to establish the 
circumstances under which the signature 
was stamped on the card, | 


3. Oil. aa Gas Leases : ‘Applications: 


Attorneys: in-Fact. or Agents—Oil and 


Gas Leases: Applications: Drawings— 
Words and Phrases - 


envenet * The; coed “agent”, RES used in 
43 CFR 3102.6-1 requiring ‘statements of 
author ity and disclosure of interests in 
oil and gas lease offers by agents, He: 


22 5410771 . 


intention of the — 


Texas. 
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not include an employee who has no 


_ discretionary authority and merely acts 


as the employer’s amanuensis.in affixing 
the employer’s stamp.on a simultaneous: . 
oil and gas lease offer entry card, even 
if . it is done outside the actual physical . 
presence of the employer. Any ‘statement 
required by the Bureau of Land Manage- 
ment to establish the identity of the — 


person who stamped the offeror’s name on. 


the card must. allow. the offeror to. ‘pro-. | 
vide information’ to establish whether ‘Or 
not the person | was an agent within the — 
meaning: of 48 CFR 3102. 6-1 = merely. jre- 
quiring the offeror to show. the. stamp. 


was affixed by him or in his presence is. 


not aes 


APPEARANCES: CM. Peterson, ‘Esq., 
Poulson, Odell and Peterson, Denver, 
Colorado, for appellant, 


| OPINION BY ADMINISTRA- 


LIVE JUDGE THOMPSON 


| “INTERIOR BOARD OF 
| LAND APPEALS 


Evelyn Chambers appeals from 
separate decisions of the. New 
Mexico State Office, Bureau of 


| Land Management (BLM), requir- 
ing her to submit certain affidavits 


In order to. obtain issuance of oil 


and gas leases NM-27779, NM-A-— 


27818. Texas, and NM-A-27819 
Appellant’s . simultaneous 
entry cards. for leases _NM-27779. 
and NM-A-27819 Texas had been: 


drawn first, and her simultaneous 
entry card’ for lease NM—A-~27818 


Texas had been drawn second, ain 


the public drawing held by the New 


Mexico State Office on Mar. 9, 1976. 
Pursuant to appellant’s request, ; 
and because the same issue is in- 
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3 ola in the three appeals, they 
have been consolidated for decision. 

In. all:simultaneous oil and gas 
lease offerings each offeror is re- 
quired to sign the back of the entry 


card. Appellant’s signature was im- 
- printed on the three entry cards by 


- means of a rubber stamp. Because 
appellant’s entry cards did not 
carry “original” signatures, the 
BLM State Office required appel- 
tant to execute, and have notarized, 
the following affidavit : 


AFFIDAVIT 


[] It is my intention that the rubber 
| stamp signature placed on offer to 
lease ....... be niy signature and f 
personally placed the facsimile sig- 
nature on the card. 
(] ‘The facsimile signature was placed 
on the entry card, by someone else 
in my PEaon ee eas my permission. 


3 Signature of Offeror 
[N stnvized:3 


Appellant’s statement of reasons 
asserts that after becoming aware 
of this Board’s decisions in Mary 
I. Arata, 4 TBLA 201, 78 LD. 397 
(1971), and Louis Alford, 4 IBLA 
277 (1972), which allowed signa- 
tures on simultaneous entry cards 
to be affixed by rubber stamp, she 
determined to use this method in 
order to save time. She asserts fur- 
ther that on June 17, 1974, she sub- 
_ mitted to the New Mexico State 
- Office by certified mail an affidavit 


verifying her intention to utilize a. 


rubber stamp to sign simultaneous 
entry cards and indicating that such 
signatures are valid and have the 
same effect as her handwritten sig- 
nature. The statement of reasons 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


(83 LD. . 


describes her normal business prac- — 
tice in filing the entry cards as fol- 
lows: after determining, with the 
advice of a geologist, which parcels. 
to submit offers on, she would direct 
one of her secretaries to type the 
proper information on the card and 
to affix her signature thereon svat | 
a rubber stamp. : | 
Appellant « discusses five buses for 
error in the BLM State Office deci- 
sions, First, appellant asserts that 
such an affidavit is not required by 
any statute, regulation or prior De- 


partmental decision, nor did BLM 


cite any authority for this require- 
ment. Second, appellant argues that 
she should not be deprived of a stat- 
utory right to a lease for a reason 
not clearly set out in the regulations 
prior to the drawing. Appellant’s 
third argument is that her secretary 
was performing a non-discretionary 
act in rubber-stamping the entry: 
cards as an amanuensis and that no 
principal-agent relationship was in- 
volved. Fourth, appellant alleges in | 
the alternative that she has adopted 
the signature as her own by her sub- 
sequent acts. As a final argument, 
appellant points out that this 
method of signing did not give her | 
an unequal chance or unfair advan- 
tage in the drawing. | 

[1, 2] It is true, as appellant ar- 
gues, that the signature of the of- 
feror on a simultaneous oil.and gas 
lease entry card may be affixed. by — 
means of a rubber stamp if it is the 
intention of the offeror that such — 


be his or her signature. Robert C. 


Leary, 27 IBLA 296 (1976) ; Louds 
Alford, supra; Mary I. Arata, su- 


.. 43 CFR 3102. 6-1. 
'- . tion is not filed, the offer must be re- 
jected. £.9., Southern Union Pro- 
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~ pra a2 oe ies hat argument. that. 


ver ification of the. offeror’s | intent 


- goneerning. such a signature is not: 


required by. statute, regulation or 


decision fails to consider the respon- . 


sibility of BLM to issue oil and gas 
leases only to the first qualified of 


feror. 30 U.S.C. §226 (1970); 43 


_CFR Subpart 3102. If an. oil and 


gas lease offer 3 18 signed by an attor- 


- ney-in-fact or agent in behalf of the 


offeror, the qualification require-. 


ments direct that certain informa- 


tion. concerning the attorney-in- -fact 


Or. agent roust be filed with. BLM. 


“duction, 2 IBLA. 379 (1975). The 
game requirement pertains where a 


3 facsimile signature is affixed on the 


offer by an attorney-in-fact or 
agent. Robert ¢. Leary, supra at 
299. 

The fact that an entry card is 
drawn in a simultaneous drawing 


z does not preclude BLM from in- 
7 quiring into the qualifications of the 


offeror. Robertson v. Udall, 349 


— F.2d 195 (D.C. Cir. 1965). Unlike 


: a handwritten signature, a rubber- 
stamped one does not carry the pre- 


‘sumption that it was personally ex- 


ecuted by the offeror. Robert 0. 
eas. i at 301. Therefore, 


11n signing the card, the gonheant certifies 
-as to his qualifications to hold oll.and gas 


-. leases under the law, that he has not filed 


‘any other entry card for the parcel involved, 
that he is the sole party in interest, or if 


‘not, that the names of other parties in interest 


are listed below, and he agrees he will be 
bound to a lease on the appropriate form. The 


- eard warns that it is a crime under 18 U.S.C. 


§ 1001. (1970) to make knowing and ‘willful 
false, fictitious or fraudulent statements. 


If this informa-. 
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BLM may ee appr opriate action” 
to establish the circumstances under 


which the signature was stamped 


on the entry card in order to deter-_ 
mine whether 43 CFR 3102.6-1. 


should have been. complied . with af, 2 


the offeror did not. imprint the 7 
stamp himself. | | 
[8] The method chosen by. the. 
New Mexico State Office to ascer- 
tain the identity of the person who. 
actually rubber-stamped the offer- 
or’s signature on the entry cards — 
was the affidavit. described above. 


Appellant has explained that she 


could not execute this affidavit be- 
cause she may not, always have been 
physically present. when her signa- 
ture was stamped on the entry cards. 
by her secretary. She argues,. how-- 
ever, that her secretary is not an 
apent within the meaning of 43 
CFR 3102.6-1. 
There is no definition of the word 
“agent” in the regulations regard- 
ing oil and gas Tease offer filings. In 
a seneral context, and in the broad- — 
est meaning of the word, anyone 
who does anything at the behest of 
another may be considered an 


“agent” or as having an agency re- 


lationship, There aré many particu- — 
lar meanings In'a wide variety of 
relatious. E. g- 2A Words ee 
Phrases, “Agent” (1955). 


We must look tothe purposesand 
requirements of 43 CFR 3102.6-1 _ 


with regard to agents and attor-~ 
neys-in-fact to determine what type 
of relationship is envisaged by that — 
regulation. ‘There are two primary. 
requirements in the regulation. 
First, it requires. evidence of: the — 
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author rity of the agent to sign the, 


offer in behalf of the Offeror. Sec- ‘i 
ond, it requires separate statements. 
by the agent, and offer or stating 


whether there is any agreement or 


understanding by which the agent 
has received, or‘is to receive, certain | 
described interests in the lease. If» 
the answer to the second ‘require 
ment is aflirmative, a, copy of the. 
agreement, ora. description if oral, 
must be filed together with certain » 
information | concerning ‘the agent’s Ss" 
qualifications to hold interests in 
federal oil and gas leases. ‘Thus, the 
purposes of the regulation : are to es: 
tablish that the pérson’ ‘acting: for 
another has actual” authority | to do | 
so and’ to establish if the agent has’ 


or will have any interest j in the lease 


to be issued. The latter purpose is 
important to assure that such an 


agent does not file’ more ‘than. one 


: drawing card in a drawing if he has. 
an interest in the lease, and to es- 


tablish that his acreage holdings do 


not exceed the. statutory maximum 
- jease interest holdings. 
American Petroleum Corp. v.0 dal, | 


352 F. 2d 82 (10th Cir. 1965). 


The requirements and pur poses. 

of the regulation suggest an agency» 
rélationship akin to many business — 
and commercial transactions where. 
generally the terms “principal” and. 


“agent” denote a fiduciary relation- 


ship with the agent possessing cer-_ 


tain authority to act for the -prin- 
cipal, See 2A: C.J.S.. Agency § 4 


(1972). An “agent” may be ‘distin- . 
guished from an “employee” in such. 
contexts on the basis of the agent 
having authority to exercise discre-.. 
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Civ. App. 1936) ; 


| Hon with respect to the transactions sgn 
whereas a mere employee is allo wed =~ 
no discretion. See 58 AM. JUR. 2d, 
Master and Servant, § 8 (1970) ; OA a 
CIS. Agency $16 (1972). Thus, — 

an employee, or servant, while be) 
ing an agent’ in. the broadest: sense 
SOF that term, may generally be un- | 


derstood to have’ no authority to act. 
with discretion—only to ‘per form 
manual or mechanical acts. Jd. | 
‘This distinction i is clearly demon- - 
strated in cases where an employee 
affixed his employer's signature to’ 
a document. In ‘such circumstances | 
where the employee is only per 
forming a mechanical act at the di- 


rection of the employer, the em- oe - 
ployee is considered merely to’ be + * | 
the “instrumentality” or' ‘amanuen- Aa 


sis” by which the employer ‘is ex-" 
ercising. the discretion in the trans- 
action. The action is deemed. that. 
of the employer acting for himself. 


The employer’s presence at the time 
of the “signing” is either deemed. 
unnecessary, or the employer’ S pres- 
ence is found to be constructive be- 
cause his judgment was. involved a 
and exercised..See United Bonding. 


Insurance Co. ¥, Banco. Suizo-Pa- . 
nameno, S.A. 499 F.. 2d 1142, 1147 
(Sth Cir, 1970) ; ‘State ve ‘Hickman, 
189 So. 2d 254, 258-59 (Fla. App. 


1966) ; Hllés v. Mikelis, 60.Cal..2d° 


206, 884, P.2d 7, 11, 32 Cal. Rptr. 
415 (1963) ; Houston Oi Co. v. Bis- 
kamp, 99 8.W.2d 1007, 1010. (Tex. 
80. C.3 55. ie 
tures § 6. (1972)... = ae 
Where an ‘employee, one as Py 


secretary, acts in a purely mechani- | 


cal capacity as an “amanuensis” : 
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with no authority to exercise se discre- 


‘tion concerning the: offer or lease, 


there ‘is no question concerning the 
-employee having authority to act in is 

which; BLM may draw its own con-— 
clusions on whether the person. affix- 


__ behalf.of. the offeror in. affixing the 
- signatures or. sharing an interest m 


the lease. (Of course, if an employee | 
were to receive an interest ih the 


"lease, rather than receiving a salary 
only, such an interest would have to 
be disclosed by the offeror in any 

- event’ under 43 CFR 3102.7. ) 
“We conclude that the word 


“aoent?? in 43 CFR 3102.6~ a does: 


not embrace an.employee who ‘is 


acting merely ag an’ amanuensis In 


affixing the employer’s stamped sio- 


nature on an oil and gas lease aise 


_ even if the employer, oa hea an ind1- 
vidual, is not. actually physically 
“pragent” when the ‘stamp is im- 
“printed on ‘the offer form. We hold, 
therefore, that. any. affidavit, or 
: statement,?. required by BLM as ad- 
ditional -evidence*on™ a . rubbsr- 
stamped signature must allow the 
offeror to provide. sufficient infor- 


- mation for BLM to determine com-. 


pliance with: the regulations.? | 
To accomplish this, the statement 
form’ should provide for a third 


category whereby the offeror, uf | he : 


2It is not necessary that ShatemiBiits Te- 


- quired as ‘additional evidence be- in the form | 


‘of an. affidavit. Any person who “knowingly 
and willfully” makes “false, fictitious or fraud- 
ulent » statements or representations” in @ 


(1970) 3.43 CFR 1821. 3-1. 


3 To avoid confusion: and: misunderstanding 


‘ regarding: “constructive” presence, the ‘form 
_ Should be changed. to make-clear that the state- 
~ ment. regarding “presence” refers . to actual 


physical ‘presence, since this is the’ mene 


\ which most persons. would understand. 


“within the jurisdiction Of any de- 
- opartment:- or agency of the United States” ‘is 
- subject to criminal sanctions. 18.0. S.C. § 1001 


did: not personally v use the ene or | 
~ was not in the actual physical pres- 
ence of the person, who affixed the _ 


stamp, is able to state the facts from | 


ing the stamp. was an agent of the 


offeror within the meaning of 43 
. CFR 8102. 6-1. Thus, the offeror 
would beable to state the business 
procedure followed and the rela- 
tionship between himself and. the 
person .who affixed the signature. 
‘The form should ‘emphasize that. 
actual facts are required rather 
_than legal conclusions. - 


As indicated,. the affidavit 1 re- 
quired in this case provided, for only 


two circumstances: that the offeror 
: placed the facsimile signature on. 
the card, or. that it. was placed. on 
| the card: in his presence. with his: 
permission. We emphasize that the 


purpose of requiring additional ev1- 
dence from~.2- successful simulta-. 
neous oi] and gas lease offeror is to 


determine that offeror’s compliance 


with the appropriate regulations. 
The affidavit here, as written by . 
BLM, does not accomplish this be- 
cause actual physical: presence may 
not be necessary .1n circumstances _ 
where the employee is acting as the. 
employer’ s instrument or amanuen- 
sis for the purpose: of imprinting aa 
ah signature. : 

The facts explained by anal: 


-lant’s attorney suggest. that appel- 


lant’s secretary was acting only as 


ail amanuensis in imprinting appel- 


lant’s signature. Appellant’s attor- 


ney has stated appellant is willing — 


to execute an. affidavit. that the — 
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stamped signatures constituted her 
signatures when the cards were filed 


with the New Mexico State Office. 
Merely stating that the rubber- 


stamp constituted her signature 18 
without further ex- 


not sufficient, 
planation. Because’ appellant did 
not personally sign the appeal, 


_when these cases are returned to the - 
New Mexico State Office she should 


be allowed a further period of time 


in which to sign personally her 


statement of the facts explaining 

the procedure in filing and signing 

‘the offer and her relationship with 

the person affixing the stamp. 

_ Accordingly, pursuant to the au- 
thority delegated to the Board. of 
Land Appeals by the Secretary of 

the Interior, 43 CFR 4.1, the de- 
cision appealed from is set aside and 


the case is remanded for. further . 


: action consistent with this opinion. 


Jo OAN: Bo Tease 
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Appeal from decision of New Mexico 


State Office, Bureau of Land Manage-- 


- ment, rejecting a drawing entry card 
lease offer NM lait 
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[88 LD. 


‘Affirmed. 


: 1, Oil and Gas eee Apalications: 
oe Generally—Oil and Gas Leases: Appl | 


cations: Drawings © 


The term “signed and fully executed” as 


used in 48 CFR 3112.2-1({a) does not. in-. 
terdict the use of a rubber stamp or other 


“mechanical device to affix.a signature to 


a drawing entry card, provided that it is 


the applicant’s intention that the fac- 


simile be his signature. . 


2, Oil and Gas. Leases: Applications : | 


| Generally—Oil. and Gas Leases: Appli- 
cations: 


Attorneys-in-Fact. or Agents 


Where a facsimile affixed by means ofa 
rubber stamp or other mechanical device 


constitutes an applicant’s. signature on & 


drawing entry card lease offer, a State 


Office of the Bureau of Land Management #43 


need not ‘presume that the ‘applicant, 
rather. than an-.agent, stamped the 
card. It is proper for the BLM office. to 
make inquiry into the filing’ to. establish 


that the applicant’s signature was affixed 


at-his request and that he formulated the 
offer. If it is disclosed: that the signature 


was affixed pursuant to a power of attor- | 


ney, and the offer was not accompanied — 
by ‘the statements required by 48 CFR. 
3102. 6-1, the offer must be rejected. 


3. Oil aan Gas Leases: asrilieatiotl: 


Generally—Oil and Gas Leases: Appli- | 


3 cations: Attorneys-in-Fact or Agents— 
Oil and Gas Leases: i ae 
Drawings — 


Under 30-U.8.C, § 226 Ager eee | 
ment has no authority to issue a non- 


‘competitive oil and gas lease to anyone 


other than the. first qualified applicant. 
If a drawing entry card lease offer is 


‘signed by an agent or attorney-in-fact in 


behalf of the applicant, or if a facsimile 


| signature of. ‘the applicant Is affixed: upon | 
the offer by an agent or attorney-in-fact, 
the offer carinot be considered to have 


been submitted by a qualified applicant ms 
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unless it is accompanied by the state- 
‘ments required by 48 CFR 3102.6-1. 


APPEARANCES: Clifford €. Towns, 
Jx., Esq., Dallas, Texas, for appellant. 


OPINION BY ADMINISTRA- 


TIVE JUDGE HENRIQUES — 


INTERIOR BOARD OF 
LAND APPEALS | 


| The drawing entry card of Wil-. 
liam J. Sparks was assigned ‘first. 


priority in a drawing for Parcel 331 
in the Nov. 1975 simultaneous fil- 


ing procedure for noncompetitive 


oil and gas leases in the New Mexico 


- State Office, Bureau of Land Man-— 
agement (BLM). 43 CFR Sub- | 
part 3112. Examination of the card 

showed that the signature of “Wm. - 


J. Sparks” was mechanically im- 
printed and not an. original signa- 
ture, whereupon BLM called. upon 


Sparks to file an affidavit over his 


personal signature stating whether 


or not it is his intention. that the. . 


mechanically printed. signature be 


his signature, and farther, a, state-- 


ment that -he personally placed the 


- imprinted signature upon the card 


or, if the action was done by a third 
party, that the action was done in 
his presence. Sparks replied that 
he intended the mechanically im- 
printed signature to be his signature 
and submitted. an affidavit that, ef- 
fective Sept. 30, 1975, he had. ap- 
- pointed one E. Carter Bills III,-as 
his attorney-in-fact. for the limited 
purpose of executing drawing entry 
cards for inclusion in tthe BLM si- 
multaneous filing procedure for oil 
and gas leases and such other. docu- 


dated Mar. 29, 
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ments necessary for filing his name ~ 


_ with the Bureau of Land Manage- _ 
_ ment in connection with such offers . 


for oil and gas leases. He assured | 


: that the authority conveyed in- 
cluded the mechanical reproduction . 


of his signature by Bills on. any 


| documen: to be filed with BLM. 


Thereafter BLM,. by decision 
1976, rejected the 
drawing entry card filed by Sparks 
for Parcel 331 for the reason that 
the mechanically imprinted ‘facsim- 
ile signature of “Wm. J. Sparks” 


had been placed on the card by E. 
Carter Bills. acting as attorney- 


in-fact and compliance had not 
been made with the requirements 


of 43 CFR. 3102. 6-1. ‘This ‘appeal 
: followed. a 


Ap pellant are ‘gues that the regula- 


tions do not'have « a requirement that 


a principal must personally place a 


drawing entry card in a machine to 
imprint a facsimile signature there- 
on or that such imprinting must. be 
done in the presence of the princi- 
pal. Appellant. suggests that this 
language in 43 CFR 3119. 9-1 (a) : 


“offers to lease * * * must be sub-- 


mitted on a form * * * ‘simulta- 
neous oil and gas entry card’ signed 


and fully executed by the applicant 


or his duly authorized agent in his 
| behalf” (italics by appellant), al- 
lows the actions taken preceding the 


filing of the subject. drawing entry 
card for. Parcel 331. Accompanying 


. the statement of reasons for. the ap- 


peal were two affidavits; one, dated. 


May 14, 1976, from E. Carter Bills 
ITI, stated that. as. attorney- in-fact 
for William J. Sparks there is no — 
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understanding between himself.and 


OF THE 


| ‘Spar! ks.or any other person, oral or. 
wr itten, whereby Bills or any other ; 


person has received or is to receive 
any. interest including overriding 


royalty or operating agreement in 
any lease filed for or on behalf. of. 


Sparks. by. Bills, including Parcel 
331, the subject. of this appeal, and 


__further that he, Bills, has acted as _ 
attorney-in-fact for Sparks in this — 
fashion and manner since Sept. 30, _ 


‘1975,.The second affidavit, “dated 
; May 15, 1976, was from Willi iam J. 
Sparks 4 in whieh he stated that the 
power of attorney to E. Carter. Bills 


is for the specific limited purpose of 


filing offers to lease lands available - 
201, 78 LD. 897 (1971), and Robert 


for oil and gas filings through the 
Bureau of Land Management, for 

the sole and. exclusive benefit. of 

Sparks, and grants to Bills specific 
| authority to execute all. statements 
of interest and of lease holdings in 
- behalf of Sparks, and to execute all 
other statements required . by. the 


statutes. or regulations, and that he, 
2 Sparks. agrees to be bound by such: 


representations of Bills and waives 
any. ‘and all defenses which might 


 be-ayailable to him to contest. any. 


of the. actions. of Bills under this 


power of attorney. Further, that the 
limited power of attorney author- — 


izes Bills to have the signature of 
Sparks reproduced mechanically on 


any document necessary to file offers 


to lease for lands made available by 
BLM. pursuant to 43 CFR Part 


3100, including Parcel 331, the sub-. 


‘ject. of this appeal. And finally, 
Sparks acknowled ged that the lim- 


ited power of attorney from himself 


‘to Bills became effective on Septein- 
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date. Tn 
argues that the affidavits have ef- 


: something 


«£838 LD, 


ber. 80,. 1975, and applies to what- 


ever | fpr that have been 
executed on his behalf since that 
‘conclusion, appellant 


fectively cured any defect under 43 


CFR 3102. 6-1 which might. have 


existed in his offer for Parcel 331. 
Tt is obvious from the for evoing 
that the function: of Bills vis-a-vis 
federal oil and gas lease offers in 
the name of William J. Sparks is 
greater than being’ a 
mere amanuensis or scribe. 8 ee Hve- 
lyn Chambers, 27 IBLA 317, 83 I.D. 


583. (1976) ; Robert Ce Leary, 27 
TBLA 296 (1976). 


~f1J In Mary i, pa 4 TBLA. 


C. Leary, supra, this Board decided | 


appeals from the rejection of draw- 


ing entry cards on which the signa- 
ture had been:affixed by means ‘of a 
rubber stamp facsimile signature of 
the offeror. The Board held'that 48 


CFR. 3112. Q=1" does not proscribe 
‘the tise of a rubber stamp or other 


mechanical device to affix a facsimile | 
sienature to a drawing entry ecard — 


provided it is the intention of the _ 
offeror that the imprint be his sig- 
nature. We adhere to that ruling. 


However, we must point out, as we 


‘did in Leary, supra, that a hand- 
written signature and a facsimile 
signature affixed by mechanical 
means are not fully equivalent in 


every respect. A hand-written sig- 
nature is presumed to have been 
written by” ‘the person named — 


therein, but there is no such pre- 
“sumption | attaching to a facsimile 


signature, 80, C. J. S. ec res § 8 ‘ 
(1958). 
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[2] A rubber-stamped or me-— 
chanically- affixed signature on a 


drawing entry card does not con- 
stitute the applicant’s signature un- 
less it ig so fntancled: Without 
additional evidence establishing 


that appellant intended the facsim- 
ile. to. be his signature, it is not im- 


proper to find that such intent is 


not established. Roberts v. J ohnson, | 


DID. Ws Bd. 672 (10th Cir. 1954). 
Accordingly, it is appropriate for 
a BLM State Office to require an 


offeror named in a drawing entry — 
card to which a facsimile Bigrauurs | 
is affixed to supply evidence of in-- 


tent. But to meet the requirement 
that offers be “sioned and fully 
executed” it is not necessary to show 
that the offeror personally stamped 


the offer with his facsimile or that | 


such action occurred in his ae 
ence. Leary, supra. 
As we have stated it is sien the 


province of 2 BLM State Office to 
inquire into the circumstances sur- © 


rounding the preparation and fil- 


ing of a drawing entry card which . 
has a signature affixed by means of 
a rubber stamp or other mechanical 


device. Indeed, the State Office 
must inquire if it is not completely 
satisfied that there has been compli- 
ance with all applicable regula- 


: tions. At a ‘minimum, BLM should. 


inquire to ascertain who affixed the 
facsimile signature, where. the 


action occurred ‘and why the fac- 


simile signature was used. Further, 


BLM may inquire to learn who de- 
a termined what land to file for. This 


| information may be supplied by a 


narrative statement nha an an 

affidavit. 18 U. S.C. § 1001 (1970). 
[8] If the Department. deter- 

mines to issue a. noncompetitive oil 


and gas lease to a parcel of land | 
not within. the known > geologic : 

structure of a, producing oil or gas. 
field, it must issue such lease to the 


first qualified applicant therefor. 


McKay v. Wahlenmaier, 226 F.2d 


35,37. (D.C. Cir. 1955); Ishmael . 
Guerra, 26 IBLA 116 (1976). In 


the simultaneous filing procedures 


followed by the Department, prior- 
ity is established by a drawing — 


from the entry cards submitted for - 


each parcel shown on the official list ~ 
of lands available to such leasing. 


See 48 CFR 8112.2-1;. Mckay v. 
Wahlenmaier, SUpTGS B allard Ee. 
Spencer Trust, Inc. 18 TBLA 25, 

87 (1974) 


Although the affidavits ae: 


ted with this appeal comply with 
the requirements of the regulations 


relating to signatures by attorneys- 
in-fact, the drawing entry card of 


| Sparks must be rejected because 
the offer was deficient when filed 
_and the rights of a third party have. 


inverveded As this Board stated in 
Ballard EF. Spencer Trust, ee 
supra. at Otr * an 


Finally, and seme. more Sn 
than any other consideration, is. the — 


‘right of a qualifying third party offeror 
to receive 4 uoncompetitive lease. The 


Mineral Leasing Act specifically pro- 
vides that lands to, be leased noncom- 
petitively must be. leased. to. the first 
qualified person. | making application, 


. whereas lands within the known e0- 


Apa sub nom. B.E.S.T., Ine. y. Morton, az 
Civ, No. 75-060 (D. ‘N.M., filed Aug. 19, Bey, 
appeal pending. eh . ne 
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logical structure of a producing oi] or 
gas field shall be leased to the highest 
responsible - qualified bidder. 30 U.S. C. 
— «§ 226 (b) Ce). (1970). Under the simul- 
taneous filing procedure for lands to be 
leased nonecompetitively, ail offers. for 
the same land are considered to have 
been filed simultaneously, and priorities 
are determined by a drawing. If the first 
drawn offer is not acceptable by reason 
of some failure to comply with the regu- 
_ lation it cannot be accorded a priority 
as of the time it was officially filed. The 
next drawn offer in acceptable form 
earus priority as of the date and time of 


the simultaneous filing, and that offeror _ 


is first qualified as @ matter of law to 
receive the lease. See 48 CFR 3112.2-1 
(a) (3); 48 CFR 311241; MeKay v. 
Wehklenmatier, 226 F. 2d 35 (D.C. Cir. 
1955); Dunean Miller, 17 IBLA 267, 
268 (1974). 

The drawing entry cards. contain 
instructions which, inter alia, pro- 
vide that “compliance must also be 
made with the provisions of 43 
CFR 3102.” Part 3102 defines the 
qualifications of lessees, and 3102.6 
sets forth the statements and eyi- 
dence required when an attorney- 
in-fact or agent signs an offer in be- 
half of the applicant. If the of- 


fero gs signature is impressed by an 


agent or attorney-in-fact, by means 
of a facsimile signature stamp Or 
otherwise, the applicant cannot be 
considered “qualified,” and the of- 
fer to lease-drawn with first prior- 
«ity accepted, unless the statements 
required by 43 CFR 3109.6-1 have 
been filed -with -the drawing entry 
cards. Southern Union Production 
C'o., 22 TBLA 379 (1975) ; Husky 
Ow Co., ‘A-30440 (Oct... 27, 1965). 

It hag been repeatedly held by 
this. Board that, in the simultane- 
ous filing procedure, a first-drawn 
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eard which is defective pacause of 
noncompliance with a mandatory 
regulation must be rejected and may 
not be “cured” by submission of 
further information. James D. Cad- 
dell, 25 TBLA 274 (1976) : Ballard 
£. Spencer Trust, Inc., supra at 27—- 


28; Southern Union Production 


Co., supra; Union Oil Co. of Cali- 
fore. 71 LD. 287 (1964); afd 


Union Oil Co: of Califorma v. 


Udall, Civ. No. - 2595-64 ee 
Dec. 27, 1965). | 
Therersve, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. | 


Dovucias E. Henriques, 
Administrative Judge. 
WE coNctUR: 


Newton FRISHBERG, — 
Chief Administrative J ud ge. 


E'REDERICE Fiseoan, i 
Administrative Judge. 
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Appeal from decision of Administra- 
tive Law Judge Robert W. Mesch ye- 
quiring the Bureau of Land Manage- 
ment to issue Hat Ranch, Inc., two 
10-year grazing renewal permits (NM 
o—14-1), : a 4 


| “evened and remanded. | 


1. Administrative Authority: ‘Geneal: 
ly—Grazing Permits and Licenses: 
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. Cancellation or Hedncem— Gearing? 
Permits and Licenses: Generally _ 


A “grazing emuttiee under sec. 3 of the 
Taylor Grazing Act does not have an 
absolute right to a permit renewal even 
though denial thereof will impair the 


value of his grazing unit which is:pledged. 


as security for a bona fide loan. The De- 


partment may refuse to renew such a’ 


permit when the public interest requires 
. that the subject land be preserved from 
unnecessary injury, exchanged, disposed 
of, or reclassified for alternate public 
use. Similarly, if the Department may 


deny renewal outright under the above 


circumstances, the Départment may re- 
new such a ‘permit for a lesser term than 
previously allowed pending completion of 
a Management Framework Plan and an 
Allotment Management Plan which are 
oriented not only to livestock grazing, 


-. but also to multiple use management 


which ineludes such concerns as land 


and water conser vation, environmental 


protection, and other resource manage- 
ment: ‘objectives which can be achieved 
by. reclassification of national resource 
lands. 

activity. 


2, Grazing Perinits and Licenses: Gen 


erally—Words and Phrases 


. “Such permit”. as. ‘used in see. 8 of the. 
Taylor Grazing Act, 48 U.S.C. § 315b “ 
(1970), providing for a renewal of a graz- : 


ing permit does not. mean only a permit 


identical with’ the terms and provisions . 


of the original. 


3. Grazing Permits and Tigewaee: Gen- 
erally—National Environmental Poli- 
cy Act of. 1969: 
Statements 


Where by final judgment a court has 


ordered that until. an‘ appropriate envi-' 
ronmental impact statement is issued the 
BLM will issue authorization’ ‘for live- 


stock grazing only: on an annual basis, a 


grazing permit ‘can be renewed for ‘only. 


and | manipulation of | ar azing 


- Environmental — 


one year, even though the grazing unit 
has been pledged as security for a bona 
fide loan. 


APPEARANCES: Lewis 0. Cox, dv, 


Esq. aud Harold LE. Hensley,.Jz., Esq., 


of Hinkle, Bondurant, Cox & Eaton, 


- Roswell, New Mexico for appelice; 


James A. Coda, Esq., and Gail L. Ach- 
terman, Esq., Office of the Solicitor, 
Department of the Intericr, Washing- 
ton, D.C., for appellant. 


OPINION BY | 
ADMINISTRATIVE 
JUDGE RITVO 


a, NTERI OR BOARD 
nee LAND APPEALS. 


The Bureau of Land Manage- _ 
ment (BLM) has appealed from a 
decision of Administrative Law - 
Judge Robert W. Mesch, dated 
Feb. 8, 1975, which held that sec. 3 
of ‘the Taylor Grazing Act, as 
amended, 43 U.S.C. §315b (1970), 
required the BLM to renew appel- 
lee’s 10-year grazing. permits for an 


identical period of 10 years because 


the original permits were pledged’ 


as security for a bona fide loan, and — 
denial of 10-year. renewals would 


impair the value of the grazing unit. 
The Judge also found no justifiable. 
reason for denying the permittee’s.. 
10-year permit renewal request. 
The pertinent portion of sec. 3’of 
the Taylor Grazing Act. reads as 
follows: | o 
That the nee a Interior is. 
hereby authorized to issue or cause to be. 


% 


issued permits to graze livestock ‘et 5 
* * * Preference shall. be given in the is- ; 
suanice of grazing permits to those within . 
or near a district who are landowners en-_ 
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gaged in the livestock business, bona fide 
“occupants or settlers, or owners of water 
“or water rights, as may-be necessary to 
“permit the proper use of lands, water or 
“water rights nee occupied, or leased 
“by them * *'*, [N]o permittee comply- 
ANG with the rules and regulations laid 
down. by the Seeretary of the Interior 


. shail be denied the renewal of such per-— 


mit, if such denial will impair the value 
(of the grazing unit of the permittee, when 


such unit is pledg ed as security for any | 
bona fide loan, Such permits shail be for 


—@ period of not. more than ten years, sub- 
. ject to the preference right of the per- 
_ mnittees to renewal in the discretion of 


specify from time to tne numbers of 
stock and seasons of use. * * * So. far as 
consistent with | the purposes and provi- 
sions of this Act, srazing privileges rec- 
ognized and acknow ledged shall be ade- 
quately safeguarded, but the creation of 


a grazing district or the issuance of a _ 
permit pursuaut to the provisicns of this” 


Act shall not create any right, title, in- 
terests, or estate in or to the lands. 
{Italics added.) — | 


Pursuant to the provisions of the 


Taylor Grazing Act, supra, Hat 
Ranch, Tne., acquired two 10-year. 
grazing } permits for a period cover- 


ing Mar. 1, 1964, to Feb. 28, 1974. 
Phe spannita had been pledged as 


security for loans amounting to — 


$250,000 from the Federal. Land 


Bank Association of Las Cruces, | 
New Mexico, and the Security Bank 
and Trust Company. of Alamo- 3 


gordo, } New Mexico. 


On Dec. 5, 1973, the District Man- 
ager, BLM, Las Cruces, New Mex- 
ico, received a renewal application — 


from. appellee requesting new 10- 


year permits so that it could again 
_ pledge the same as collateral with © 
_ its financial institutions, The Ad- 


visory Board of New Mexico Graz- 
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ing District No. 38 recommended — 


shat Hat Ranch’s permits be te- 


newed as applied, namely, for a 


10-year period. The District Man- 


ager, however, by proposed decision. — 
dated Feb. 15, 1975, determined that _ 


term permits for a period of 10- 
years should be denied, and that 
pending completion of the Manage- 
meut Framework Plan for the Mesa 


Planning Unit, term permits for a. 
period of 3 years should be is-_ 
sued instead. The District Manager 


the Secretary of the Interior, who shall — added that upon completion of the | 


Management Framework Plan, .a 
grazing management system would 
be implemented for appellee’s allot: 


ment. He then stated the following: 


The reasons for my proposed de- 


— C1slol are as follows: 


ty The law and the regulations allow 
for discretion in the issuance of term. 
permits (43 CFR 4111. 3~2(b), 4115,2-~1 
(c) and 4115.2-6(b)). Authorizations for’ 
livestock use should be on a short term 


~ basis until such time as the public re- 


sources have been inventoried and the use 
demands and conflicts known.. _ The gen- 
eral public, in whose trust BLM nianages 
the land, has a right to participate in 
formulating future plans. Livestock graz- - 
ing is the most widespread. use, and 
grazing exerts a significant influence on 


resource conditions .of the public. lands. 


Term permits that are not: tied to proper ~ 
resource planning may not provide for 


other public land management’ considera- m 
tions. Upon. completion’ of the manage-: _ 


ment. framework plan for the. Mesa Plan- 


ning Unit we will be in a position | of 


providing for all public land management 
pcooniasies 
.Itisa long term. goal and objective. . 


of ie Bureau’s range program to obtain — 


livestock grazing management on all-pub- 
lic lands where grazing is involved and. 


where retention of Federal ownership 


and multiple use management, ig ieaDeCisy 
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| Grading systems which provide a ‘specific 
sequence of livestock grazing by desig- 


nated areas ‘are designed to accomplish 


these management objectives. (48 CFR 
— 4110.0-5(v) )... These multiple use objec- 
im tives which are identified through multi- 
ple use. planning will include improve- 


ment in: resource condition and enhance- | 


ment of environmental values. 
There: is an ever increasing . public 
awareness -and. interest in protecting all 


. resources of the public lands. ‘Therefore - 
<i is. mecessary that we assure that we | 
“ are on the right course before long term 
wi grazing permits are issued. ._ : 


- Thereafter, pursuant. to 43 CFR 


A115. 2-1(b), appellee filed a protest 
against the BLM’s proposed deci- 


sion. By decision dated Mar. 22, 


1974, the District Manager reat | 


cue firmed his earlier decision. for. the 


reasons stated above. Pursuant. to. 


43 CFR 4115.2-3, Hat Ranch, Inc., 
appealed from rhe decision of' the 


‘District Manager and requested a 


hearing. ‘before an. Administrative 
Law J udge. ‘In its prehearing brief, 
2 appellee basically | argued that: the 


; provision in section 3 of the Act con- 
cerning: grazing privileges pledged 
as security for loans required the 
BLM torenew a 10-year permit for 
‘an identical 10-year term if the . 


“orig inal: permit had been pledged as 


~ security for a bona fide loan and if — 
denial of renewal for. ithe 10-year ; 


: period would impair the value of 
| the permittee’ S orazing uinit, 


ok hearing on the matter. was held. 


in Las Criices,. New: Mexico, on. Oct. 


= 23,1974. Thereafter, ¢ on Feb. 8, 1975, 


al udge Mesch issued his icon 


wherein: | he. held. the following: (a) 


the issuance of a 8-year: ‘permit’ in 


lieu of: a 10- ~year permit does: goon 


whe | 
‘that the case be remanded to the — 
‘District Manager for the issuance 
of 10-year grazing permits pursuant 
to appellee’s renewal application.” 
~The Bureau of Land Management 


Ranch, ‘Inc., 


constitute ; a on of enol: per- 


mit?” within the contemplation. of 


sec, 8 of the Taylor Grazing Act 


(Dee. at 3); (b) a grazing permittee 
does not have an absolute right toa — 
10-year renewal of a permit even if — 
a denial thereof will impair the - 
value of the grazing unit and the 


original permit is pledged as se- 


curity for bona fide loans (Dee. at | 


3, citing Charles ff. McChesney, 65 


LD. 231 (1958) ) ; (¢) while the De- 


partment has discretion with  re- 


spect to permit renewal, there was 


no justifiable reason for the denial — 


of appellee’s request for 10-year 
‘renewal permits and, therefore, the 


action of the District Manager was | 


arbitrary and capricious (Dec. at 
7) ;and (ad), the refusal to renew the 
10-year. permits for an additional — 


10-year period i impairs the value of 
appellee’s grazing unit ( Dec. at 
J udge Mesch then ordered 


appealed from this decision. 
1In his— decision | at (Pane | ea Judge Mesch a: 


stated that: : 
“Tt might es aigiee that iti is. not necessary 


to even consider this question [of. whether the 


refusal to renew the.10-year permits for a 


‘period of 190° years impairs the. value .of the — 


appellee’s: grazing unit. which is pledged as 


. security: for: bona. fide loans] -inasmuch as a 
- permittee has a preference right of renewal in 

‘the discretion of the Secretary and if-there | 
~~ is-no justifiable reason ‘for a. denial of a re 


quest for renewal, then the permit should 
be renewed even if there is no showing. that 


a failure to renew will impair the value of the 
‘grazing unit pledged -as security for a loan.” 


; 2 Pending ‘the. outcome: of this-appéal,° Hat : 
L is grazing’ livestock - on national =. 
resource: lands under’ annual licenses. fy A 4! 
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| io its statement. of: reasons ‘on ap- 
peal, the Government presents three 
issues for our consideration. (1) 
Does section 3 of the Taylor Graz- 


ing Act require that 10-year graz- 
ing permits be renewed for a full 


10-year term when the permits are 
pledged as security for bona fide | 
loans and denial will impair the 


values of the grazing unit? (2) Was 
there a justifiable. reason for the 


‘District Manager to renew the ap-— 


plicant’s permits for 3 3 years rather 


than 10% And (8) did the refusal to 
renew the applicant’s permits for 


10 years significantly impair the 
value of. the permittee’s grazing 
unit as security for bona fide loans? 

[1] Lo begin with, we note our 
agreement with Judge J Mesch’s con- 
clusion that a permittee who has 

pledged his permit as security for a 
bona fide loan does not have an ab- 


solute right to a renewal. even 


| _ though denial thereof will. impair 
the value of the grazing unit.’ The 
pertinent provision of sec. 3 was 


first discussed by the Department in | 
: | for a bona fide loan. { Italics in original. ) 


Alford Roos, 57 I.D. 8 (1938), 
where the Department held that 


issuance of a grazing license ¢ to one. 


| 8JIn its appeal brief, the appellee still main- 
tains that sec. 3 of the Taylor Grazing Act 
requires that grazing permits pledged as secur- 
ity for bona fide loans must be renewed, “as 


-@ matter of right’? for an identical term as- 


_ previously allowed if the denial thereof will 
impair the value of the grazing unit (Brief 
.at5). 
4 Licenses are issued under sec, 2 of the Tay- 


«Jor Grazing Act, as amended, 43 U.S.C. $:315a 
- (1970). For a discussion of the privileges and. 


- distinetions respecting licenses and permits, 
. gee United States vy. Fuller, 409 U.S. 488 
(1973); Brooks v. DeWer, 318 U.S. 3854 
' (1941); United States -y. Coz, 190 I. 2d 293 
- {10th Cir. 1951); Osborne v. United. States, 

145 F. 2d 892 (9th Cir, 1944) ; United States 
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| "whose livestock unit was pledged : as 


security for a bona, fide loan did 
not bar- adjustment of boundaries 


of grazing districts resulting in 


eliminating some of the lands under 
the license even though such action 


-would prevent the renewal of the 


license with respect to the elimi- 


nated area. By way of dictum, the 


decision implied that ‘the result 


might have been different if a per- 
mit had been issued, but the distinc-. — 


tion was not. developed and the 


decision closed instead with the. fol- 
lowing (57 LD. at 10-11) : 


. Even though it’ were true that. the 
above- -quoted provision of sec. 8 
(“pledged as security” clause] did pro- 


hibit the action complained of and the re- 


vewal of a license to. Roos were manda- 


tory, there is. nothing to assure him of 
the renewal of his license on the identical 
lands heretofore allotted to him. 


The ease does not require an answer 


‘to the question of whether there could be- 
an adjustment of the boundaries of a 


grazing district so as to eliminate there-_ 


- from. the lands allotted under a permit 
* ® ® where the livestock unit dependent 


on the allottment is pledged as security 


In Charles H.M cOhesney, SUPTO, — 
the BLM awarded the appellant. 


fewer renewal grazing privileges 
than the amount. for which he ap- 


plied, based upon a BLM reexami- 


nation of the carrying capacity of 


the Federal range and the commen-_ 


. surability of appellant’s base prop- 
erty. The appellant argued. that 
since he had complied with the ap-. 


pee rules and regulations of. 


v. Maher, 5 IBLA 209, 79-1.D, 109 (1972); aa 
BE. . Cord, dba Ht Jiggs Ranch, 64 I.D, 232 
(1957) ; Frank Hatis, 62 LD. 344 (1955); 
Solicitor’s Opinion, 59 LD. 340 (1946). 
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the Department, and his. Federal 
grazing rights had been used to 
partially. secure $580,000 of bona 
fide loans, the BLM could not refuse 
to fully renew his grazing privi- 
—leges. While the appellant. was 


| actually applying for. licenses in- 
stead of permits, and no showing 


had been made that. refusal would 
— impair the value of the grazing unit 
as collateral, the opinion nonethe- 


less went. on to ‘state. ie LD, at 


O37 ie 


When the. provision in n question i is read, 
as it must be, in conjunction with. the 
other provisions of. the act, it is clear 
that a permittee whose grazing unit is 
pledged as security has no absolute right 
to have a permit renewed. A grazing per- 
mit is not a guarantee | that Federal range 
for gr azing a specified number of lve- 
stock will be available over a period of 
time.. Range land which is covered by a 
permit granting - exclusive grazing privi- 
leges may be exchanged under sec. 8 of 
the act (48 U.S.C., 1952 ed. sec. 315g).; it 
may be classified under see. f of the act 


+ * * for any other use than grazing and . 


disposed of in accordance with such clas- 
sification under the applicable public 
land. laws; and the establishment of 
grazing districts on the public domain is 


authorized by sec. 1 of the act “pend- 
ing final disposal” of the public lands | 
(48 U.S.C., 1952. ed. Supp.. ‘V. see. 315). | 


Consistently with these statutory pro- 
visions, the range code provides that a 
license or permit | may be reduced pro- 


- portionately. to the reduction in grazing © 


capacity caused by loss of the Federal 
range due to appropriation (438 CFR; 
1954 Rev., 161.6 (e) (6) (Supp.)). The ad- 
ministration of sec. 2 of the act (48 


—U: 8.C., 1952 ed, sec. 3152) which re- 


quires: that the Secretary make provision 
for the protection and improvement. of 
grazing districts, make rules and regu- 


lations to _ preserve the land from un- . 
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necessary injury, . “and provide for ‘the : 
orderly use, improvement, and develop- ae 


ment of the range may also limit | the | 


grazing privileges of any applicant. (see 
43 CFR, 1954, Rev., 
(Supra) ). _ (Footnote omitted.) (Italics ; 
added. Le | 


The: provision ino : sfqupstiol ‘Vins 


dics been construed by the courts. _ 


In LaRue v. Udall, 324 F. 2d 498 
(D.C. Cir. 1963), ceré. denied, ‘376 | 
U.S. 907 (1964), af’g W. Dalton _ 
Lakue, Sr. 69 ID. 120° (1962), 


holders of grazing permits on na- | 


tional resource lands challen ged the 
Seeretary’s approval — of an ex-— 
change of public grazing land for 
private land owned by a Govern- 
ment contractor in a transaction 


that would put’ the grazing land to ~ 


industrial use for national defense 
purposes. At ‘the Departmental 


level, the Secretary held that ‘sec. - 


8(b) of the Taylor Grazing Act, as 


amended, 43 U.S.C. “$315¢(b) 7 
(1970), authored an exchange 


under the circumstances of the case. 
On appeal, the appellant for the 
first time raised the argument that 
the Secretary could not terminate _ 
the permits and effect the exchange -_ 
because the permits had been 


pledged as security. for bona, fide 


loans. The Court fe oa as fol- : 


lows (324 F. 2d at 431) : 


Appellants also assert that sets TAZ 
ing unit has been and is pledged as se-. 
curity for bona fide loans, and that there- 
fore: the Secretary may: not terminate — 


their grazing permit. As a basis for the. 
assertion they rely upon the [‘‘pledged as. 


security” clause in] * * * §3. of the - 
Taylor Grazing Act (43. U. S.C. §815b) : 


* 4 6: oe ke a ; 


(161.6(e) (5) 
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_ Their contention is that if the Secre- 
tary may ‘not refuse to. renew a “permit 


-’ when the permittee’ 8 grazing unit is 


pledged as security for a bona fide loan, 
“he can hardly bring about the’ same re- 


- sult indirectly. by terminating a permit 


prior to the expiration of the term * * *,” 
As the conteat shows, the provision re- 
ied upon. by the appellants is one of the 


factors to be considered by the Secretary. 


mn establishing preferences between con- 
flicting applications for permits on the 
federal range: By nO MEGNS should it be 
construed as providing that, by maintiain- 
ing @ lien on his grazing unit, a permittee 
may also create and maintain a vested 
interest therein which will prevent the 
United States from exchanging at under 
§ 8 (0). (Italies added. a 7 


As the decisions above gee 


the Department, may refuse to. re-- 


new a permit, even though the per- 


mittee’s grazing unit is pledged as 


security . for a bona fide loan and 
3 denial - will j impair the value of the 
grazing 1 unit, when the public inter- 

est requires that, the subj ect, Jand be 
preserved from unnecessary injury, 
exchanged, disposed. of,-or reclassi- 
fied for alternate public use. Simi- 
larly, we conclude that. if the 
Department may deny 
outright. under the’ above circum- 
stances, it. is no less reasonable to 
hold that the Department may re- 
“new a permit for a lesser term pend- 


ing completion of a Management. 


Bramework Plan and an: Allotment 
Management Plan which are or!- 
ented not only to livestock grazing 

but also to multiple use manage: 
| ment which includes such’ concerns 


5 The pledged as: ee: ie dae: was also . 


- noted, without elaboration, in. Brooks | y. De- 
War, supra at 358 ; Mollohan v. Gray, 413 F. 
21 349, 852 n. 4 (9th Cir. 1969); see also 
Joseph F. Livingston, A-223862 (Dec. 18, 
1939). . ; 
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as wildlife protection, water usage 
and conservation, environmental 
protection, and other resource man- 
agement objectives which can’ be 
achieved by reclassification of na- 
tional resource lands and control of 


gtazing activity, See NRDC v. 
Morton, 388 F, Supp. 829 (D.D.C. 
1974) (discussed infra) ; of. Jerry 


Tecklin, 20 IBLA 308, 310 (1975); 
Grindstone Butte Project, 18 TIBLA 


16, 19 (1974). Furthermore, we find — 
our conclusion consistent with 43 


CFR 4115.2-6 (b) which reads in 
pertinent part as follows: 


- Pledge of licenses. and’ permits as- 
Pisses Ze loans: 


a ae ee a a oo ne ir 


(b) A borrow er- ~-permitiee desizing an 
extension of the term of his permit may 
file a. _Tequest therefor, in writing, with 


. the District. Manager, setting forth the 


name of the lending agency, purpose and 
amount of loan, and. the need for the ex- 
tension of the permit . term. When it ap- 
pears — that such extension will be in 
accordance with applicable law and regu- 
lation and not contrary to. the public in~ 
terest, the District 1 Manager, in ‘his dis- 


cretion, may extend the. pernvit for a 
period not to. exceed 10 years from the 


date of the loan, subject to the rules and 
regulations then in for ce and to ‘such ad- 
ditional terms aud conditions as the Dis- 
trict ‘Manager may i provide. wR 
(Italies added. ). | . | 


[2] We. moter see pnclian ® 
argument that the BLM never 
“denied the renewal” of grazing 
permits to Hat Ranch, Inc., 


appellee was in fact offered 3-year 
The statutory | 


renewals. 
clause immediately following the — 
“pledged as security” clause reads: 


“Such permits shall be for a period — 
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of not more thane ten years i 


‘(Italics added.) ‘The reference to 
ten years is-clearly a ceiling meas- 
not. an absolute, automatic 
See United States v.- 


ure, 
privilege. 
Swanson, 14 IBLA 158, 173, 81 LD. 
14, 21 (1974). Thus, at first glance 


it appears that the appellee secured. 
renewal permits in conformance 
with the statute’s requirements. — 


However, despite such renewal, we 


are faced with Judge Mesch’s de-. 


termination that once the Depart- 
~ ment chooses to exercise its discre- 
tion and renew a permit which is 


pledged as: security for a bona, fide 


loan, it must, in the absence of a 
justifiable. reason for doing other- 
wise, issue a new permit having an 


identical term as the original. "The 


J udge concluded (Dec. at 3): 


: The District Manager asserts that ‘the 
‘appellant has no cause for. complaint ‘be- 


cause his. decision. provided that the per- 
mits would ‘be renewed: I.do not believe | 


that a decision to issue a 3-year permit in 
lieu of. a. 10-year | permit constitutes a 


: renewal of “such permit” within the con- 
. templation. of Section 38 of the Act. The | 
provision in Section 3 would be rendered — 


meaningless if a 1-year permit or. an .an- 


nual license constituted the renewal Or a 


‘ 10- “year Permit. 


We Lelieve- that J nee Teor in- 
terpreted the meaning aoa scope of 
the pertinent section too narrowly, 
for when section 3 is examined as a 


permit” is used interchangeably 
with the broader term “grazing per- 
mit” and. does not carry the limiting 


construction: attributed to it by the 


Judge.-The ‘word “such” means 
alike, similar, of that kind or class, 


225-41 0—77-——2 


first. 


“Pt. 10, 738d: Cong 
Senate debate: indicated that various Senators 
were concerned that the language of the amend- 
‘ment went too far. as it could be construed to. 


whole it 1 IS clear that the term ' ‘such. permit indefinite extension of a permit, be- 


and represents the Seta obj ect ¢ as 
already particularized: it isa de- — 
scriptive word referring to a pre-— 

vious antecedent. See 0. J. Tower & 
Sons, Inc. v. United. States, 295 F. 
Supp. 1104, 1108 (Cust. Ct. 1969); 
Rayonier, Inc. v. Polson, 400 F.2d _ 
909, 919, n. 11. (9th Cir. 1968). In 


‘sec. 8 of the Act, the word “such” is 
used numerous times with reference 
to. grazing permits, and it consist- 


ently refers in the more. genera] 


‘sense to grazing permits issued in - 


the discretion of the Secretary. In. | 


the specific clause recited by Judge 
‘Mesch, we find no basis for constru- 
ing the. language ‘ ‘such permit” to 


mean solely a renewal permit hav- 
ing identical features as the one 


previously, issued. a 


.) udge Mesch’: S interpretation, one 
need only note that it leads to the 


conclusion that where the permittee : 


has pledged his” grazing unit as 
| security for a. ‘bona fide loan, the | 
‘Department would thereafter be re- 


strained, despite — public interest 


‘considerations, from altering any: of 


- 4@Both parties quote extensively: from: the 


Senate floor debate on the pertinent section of 


the bill. An amendment relating to permits 
pledged as security for’ bona fide loans was 
introduced. by Senator McCarran of. 
Nevada. 1934 CONG. REC. 1151-52 (Vol. 78, 
., 24 Sess). The subsequent 


yond the period allowed by the permit, until 


the indebtedness was paid; and thus violated, 
‘the purposes of the bill. Senator McCarran 


rejected the idea that the amendment should 


be so. construed. 1934 CONG. REC, 1152-55 
(Vol, .78, Pt. 10, 72d Cong., 24. Sess). In. 


response to the criticism, the language’ ‘of the 


amendment.was niodified but the ambiguous 


language was not totaliy deleted. 
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the terms of a renewal permit such 


as the number of livestock to be 
grazed and the seasons of use. Such 
a construction of the Act would be 
in direct conflict with the statutory 


clause immediately following the | 


“pledged as. security” eles which 
reads: ee | 
Z Such \nenniies shall be for a auto is 


not more than ten years, subject to the 


preference right of the permittees to.re- 
newal in the discretion of the. Secretary 
of the Interior,. who shalt specify from 
time to time numbers of stock and sea- 
‘sons of use. ( Italics added. ) 7 


— See Charles H. Mu eOhesney, supra; : 

of. United States v. Maher, 5 TBLA 
209, 79 LD. 109 (1972). Further- 
“more, as specifically stated in Al- 
ford Roos, supra, even assuming 1 the 
pertinent clause applied also to 


licenses, and the Department, in its. 


discretion, renewed the license, 
there is nothing in the Act which 
assures the licensee the privilege of 


| using identical lands theretofore al- ment Management Plans (AMP) 


—lotted to him. See also, Thomas 
Ormachea, 73 I.D. 839 (1966). 
Analogously, we hold that the BLM 
may choose to renew a permit for an 
alternate term. 

_ [8] The final question, then, is 
whether the decision to grant ‘an 

alternative term of 3 years 1s rea- 

sonable and not arbitrary or capri- 
cious. Before we can undertake an 
independent analysis of that issue, 


we must consider the effect of the. 
decision in National Resources De- 


fense Council v. Morton, 388 F. 
— Supp. 829, (D.D.C. (1974)), and 

the final judgment ‘entered on 
June 18, 1975. The District Court 
determined that the Department 


DEPARTMENT 


OF THE INTERIOR [83 LD. 


had not fully complied with the 
provisions of the National En- 
vironmental Policy Act (NEPA), 
42 U.S.C. § 4821 et seg. (1970), be- 
cause it continued issuing grazing 
privileges without preparation: of 
adequate environmental land-use 
studies. The District Court J udge 
granted. the plaintiff’s motion for | 

summary judgment and directed 
the Government and plaintiffs: to 
work together in seeking a mutu- 
ally satisfactory schedule for the 
preparation of environmental, im- 
pact. statements (EIS) covering © 
lands affected by livestock grazing — 
programs. On June 18, 1975, the 
Court accepted an agreement ten- 
dered by the parties. which pro- 
vided for a BLM program to devel- 


op Management Framework Plans 


(MFP) which would describe gen- 
eral management guidelines for 
land-use decisions. Each MFP 
would include a number of Allot- 


which would provide, in detail, 
permissible livestock grazing -ac-— 
tivities and alternate uses for the 
Federal] range, The order PprOvices 
the following: ; 


?. Hach EIS (environmental rapaict 
statement) contemplated by the agree- 


Inment will. discuss in detail “livestock 


grazing activities” and all reasonable — 
alternatives thereto. “Livestock grazing 
activities” ‘as used in this Order shall 


mean all existing or proposed livestock 
grazing, all grazing use authorizations 


issued or contemplated to be issued by — 
BLM as well as those substantial activ- 


ities which are supportive of and re- 
lated to livestock grazing administered 


by BLM, such as fencing, livestock water 
development, spraying, chaining, erate, 
and brush removal, 
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| S: Until an  aperopmate RIS is com- 


pleted, ‘the Fedéral Defendants will ad- : 
hére to the cur rent. policy of limiting 
authorizations for livestock grazing on 

any given area to an annuat authoriza-. . 
tion basis, to the extent allowed. by law. | 


(Italics added. ) 


The. cour t's recognition of present 


BLM. policy, of issuing t-year 
licenses, was expressed in NRDC Vv. 
idorton, supra, at 839.n. 18. 


Permits and leases for terms, -gener- 
ally 10 years, are made, only after an 
AMP is agreed to between BLM and the — 


grazer [sic]. The AMP is therefore a part 


of the term permit. In areas for which no. 
AMP has been prepared only annual li- 


censes are issued. (Italics added.) 


In several recent cases the Board 
has recognized that the BLM. is 


bound by the Court order of June _ 
18, 1975, so long as it remains in 
effect. In one case the Board refused | 


to cancel an outstanding permit on 
the grounds that it had been issued 
without complying with NEPA, 
supra, but it recognized that the 


Court’s order controlled Depart- 
mental actions. Sidney Brooks, 22 


IBLA 177 (1975). In a more recent 


case the Board held that applica- 7 
tion for renewal of a erazing lease 


which would have required road 
building and a well dr illing for its 
‘utilization was properly denied 


until an acceptable environmental | 
impact statement had been prepared. 


pursuant to. the Court’s order. 


_ Although the court. order will require 
a: ‘substantial effort on the part of the Bu- 
reaw’ § personnel; the order itself will have 


little impaect'on the ongoing range ‘pro- 


gram as it relates to our grazing authori- 
zations. . ‘The. court. action: does not pro- | 


hibit or alter the issuance of licenses or 
. leases at this time. ‘Current term permits 


and leases: will continue uninterrupted ; 


however, all renewals will be on an an- 


nual basis until the necessary EIS: for 
the allotment or lease area has been 
completed and a’ ‘decision has: been. made 


- concerning future. livestock use on the 
area. | 


Rok F 


~ Accor Te we find hist pursu- 


ant to the Court’s order the Hat 


Ranch’s grazing permits can be re- 
newed only on an annual basis. 
Therefore, pursuant .to the au-. 
thority delegated to the Board of 
Land ‘Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 


sion below is reversed: and the case - 
remanded. for action consistent with wg 
the views set. forth above. 


~ Marcin Rirvo, 
_ Administrative J Judge: 


We CONCUR: 


Reepuaiee Piece 
Administrative J udge. 


ore B. eee 


_ Administrative Judge. 


DIXIE FUEL COMPANY © 
GRAYS ‘KNOB COAL COMPANY» 


Robert H. Jones, 25 TBRLA- 98 = 


(1976). 

“We also note in the Pineau S aSs- 
sessment of the VRDC decision in 
- Instruction Memo. No. 75-407, Au- 
gust 22, 1974, the Director stated: 


7 IBMA 71 | 
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Aneais by Dixie Fuel Gonklany and 
Grays Knob Coal Company from: an 
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| ‘initial decision dated Mar, 4, 1976, _ | 


Administrative. Law J udge. J oseph B. 
‘Kennedy in Docket Nos. BARB. 76-— 
 32-P and BARB 76-33-P, respective- 
ly, assessing penalties for two vio- 


lation of the Federal Coal Mine Health © 
and Safety Act of 1969 in the amounts | 


of #2, 500 and a respectively. 


“Affirmed, | 
a Federal Coal Mine Health od d Safety 


Act of 1969: Mandatory Safety Stand- 
, ards: Roof Control Plans: ‘ Evidence © os 


Where the undisputed evidence adduced 
by. MESA established that the operator 
failed to have. crossbars installed when 
. hillseams. are encountered as required by 
the roof, control plan, the Mining En- 
forcement. and - Safety Administration 


made out a prima’ facie case of violation 


— of. sey 802 (a) of the Act. 30 U. S.C, § 862 
Aa), (1970). 30 CEFR 75.200... 


Qs ‘Péderal Coal Mine ‘Health eal 


Safety Act of 1969: Mandatory Safety 


Standards: Spalling Ribs" 


Neither the fact that a condition, such as 
spalling ribs, is difficult to control nor 
the fact that such a condition is a nat- 
ural condition of the mining process pre- 


cludes an inspector from properly issu- - 
ing a notice of violation of 30 CFR 75.200. 


30 U.S.C, oe 2 ee 


APPEARANCES: William A. "Rice, 


Esq., for appellants, Dixie Fuel Com- 
pany and Grays Knob Coal Company; 


- Kahlman R. Fallon, Esq,, Trial At- 


| torney, for appellee, Mining Enforce- 
‘ment aad Safety Administration | 
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INTERIOR BOARD OF MINE 
OPERATI ONS APPE ALS — | 


| Background — 


~The instant appeal was brought 


| sae to section 109 of the Act? 
and. involves violations of 30 CER. O 


75.200 by Dixie Fuel Company 
(Dixie) at its No. 1 Mine and Grays 
Knob Coal Company — (Grays 
Knob)* at its Mill Creek No. 2. 
Mine, both mines being’ tocated in 


| Harlan County, Rentacky: 


The language of 30 CFR 75. 200 


is iy identical to that of sec. 302(a) of | 
the Act. 30 U.S.C. § 862(a) (1970). 


That part of the regulation relevant 
to both appeals reads as follows: 
. Each . operator shall. undertake to 


carry out on a continuing basis a. pro- 
gram to improve the roof control system 


of each coal. mine and the means and 
measures to accomplish such system. The 
roof and ribs of all active underground 

‘roadways, | 


z travelways, ‘and. working 
places shall. be Supported or otherwise 
controlled adequately to.. ‘pr otect persons 
from falls of the roof or ribs, * * * No 


| ‘pers son shall proceed beyond the last per-. 
manent » support cunless adequate tem- 
porary support is provided or unless stich 
_ temporary: support is not. required under . ; 
the approved roof control plan and the 
absence of such support will not PORE. a 


hazard to the miners. eee 


Administrative : Rie er 


| al oseph B. Kennedy (Judge) issued — 
his decision on} Mar, 1, 1976. Notices 
of Appeal were filed with the Board 
on Mar. 16, 1976, by Dine and 
‘Grays Knob. On Apr. | 


2, 1976, an | 
Order Granting Mariee Extension : 
of Time to File Appellant’s Brief | 


was entered by the Board allowing 


130 U.S.C. §-819 (1970). 
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| Die ia Coe Knob until ‘Apr. 
25, 1976, to file briefs. A further ex- 


tension was granted by the Board. 
on May 5, 1976. On May 10, 1976, © 
- Dixie and Grays Knob filed appel- 


lant briefs. 


On May 28, 1976, ne Mi im} ing En 


: forcement and Safety Administra 


tion (MESA) filed with Board a : 
“Brief for Appellee” with respect. to 
that part of the J udge’s. decision © 
pertinent to Grays Knob. On May ~ 
28, 1976, MESA filed a “Brief for 
_ Appellee” with respect to that part — _ 
: the roof inby the: hillseam. in the 1 left * 

section off 2 mains in the No. 1 Mine so 


of the Judge’ 8 | decision pertinent, to 
- Dixie. | 


Issues Presented on Appeal 


respect. to the statutory criteria of 


section 109 of the Act are in error... 
| B. Whether Grays Knob Coal. 
2 sari co violated 80 CFR 7 5.200. 


Discussion 


OA. 


The Die Aston Was a by | 
Cana Parsons on, Mar. 29, 1974, 
sec. 104(a) withdrawal 7 

order dated Mar. 27, 1974, which 
had been issued immediately after 
a. fatal roof accident. Described. . 
therein is a, condition allegedly v10-- 


modifying a 


| lative of section 75.200: 


An. underground investigation of fa 


fatal accident. revealed that adequate 
roof support was not. provided in the ist 


left belt entry off No, 2 mains in an area: 


Ww here abnormal roof conditions were en- 


countered. Abnormal conditions ; the 


BBB: 


‘presence of hillseanis, the close proxim- 


ity of the workings to the surface, reen- 


= tering areas that had been repeatedly : 
- blasted, and where: surface. excavation 


was being. performed were not. properly 
recognized as hazards. Adequate safety — 
recautions were not taken, in. that, CLOSS. 


bars and/or other no. less effective sup-_ 
_plemental ‘support: was not provided. as 


required by me pe PoToved. Root Control 
ian (75.200). - ie Lt 


elias 


The inneaese of ae 


pone ecision: with which | Dixie 
takes 1 issue reads: a | 


One, the: operator's failure é sapyiont 


as to prevent the roof fall that-cccurred 


on Mar, 27, 1974, and that resulted in | 
. . the death or injury of three miners con- | 
A. Whether Dine F vel Cenipany 
- violated 30 CFR 7 5. 200, and if. 80; 
- whether the Judge’s ‘Gndings with 


stituted a violation of. section 305 (2) 


| [ste] of the Federal Goal Mine. Health 2 


and Safety Act, 30 CFR 75.200. | 

I find this- violation occurred. whether : 
or not the support | posts. was: [sic] in | 
compliance with the roof control plan ~ 
because the. undisputed. facts. show that . 
the roof support: furnished did not in 
fact and in the language of the Act, “eon- 
trol the roof adequately to protect. the . 
miners from falls of the roof. a (Tr. 445 
446. ) ; 


Dixie sia in Se that 


the. weight. of the evidence estab- 


| lishes that, before. the accident 0¢- : 


curred, the. roof Was | adequately 
supported and . further. contends 


that the fact of a roof fall, standing 


alone, does. not constitute a aoe. ; 
tion of the Act. | 
[1] It is undisputed that aN roof. 


in question. was not supported by 
“crossbars * where a hillseam *  OX- 


| 2 At the ice ere ene 


-a-requirement of Dixie’s roof control plan the 
installation of additional support in the form 
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-isted. ‘Also anaicanted ig the fact, 
- that Dixie at no timé had applied 
for a modification of its roof con- | 
trol plan which requires crossbars . 
(Tr. 43) where hillseams are en- 


countered. The record reveals that 


on three ‘successive days Dixie 
doing 


representatives | had been | 

work at the hillseam where ens: fatal 

roof fall occurred (Tr. 410). 
Applying our recent ne in 


A finity Mining Company v. Mi ining 


Enforcement and Safety Adminis- 


tration, United Mine Workers of — 


America, 6 IBMA_ 100, 83 L.D. 


108, 1975-1976 OSHD par. 20. 651 
(1976),# to the instant facts, the 


of crossbars or. wooden members (Tr, 48). He : 


explained the procedure. thus: | 


“Q. In your opinion are * * * timbers used 


when hillseams are encountered eee ee min- 
ing: practice 2. ; 
“A, No sir, crossbars. (Tr. 44). 


a * ya eee ft * 
€ésk * 


them up against. the roof and put a wooden 
post under for each leg, * * * | | 
“Q. You don’t drive a roof bolt through ? . 
“A. Sometimes: you: do. 
“Q. What did this plan call for?” shee 
aA, ‘This plan just required one post under 
each end of the crossbar” (Tr. 45). . 


3 Inspector O’Roark defines a ‘hillseam” ag a. 


“Crack or break or. fracture * * * in the 
mine roof usually. but not always: associated 


with a_ visible seam. ‘of earth material that 


separates, between the crack, that separates 


the rock overlying. the coalbed. And this will 


vary in consistency from just dirt that is 


compacted | between the rock cavity’ and even 
down to. oozing. ‘Mud -that . often OrOUS “out” 


(Tr, 41). 


4In Affinity the Board Interpreted section 


75.200 to.mean: 


“* * * that an operator. is ‘aot ae obliged 


to have. a’ ‘program to improve the root | con- 


trol system,.but it must. also implement the: 


components of: such program. . mR the obli- 


gation to carry. out a roof: ‘control’ plan ‘is a’ 


mandatory safety standard and * * * viola- 
tion of a part of the plan is a violation of the 
standard *.* * thé application of suéh’ stand- 


ard is subject to modification under ‘ ‘sec. “8010 


(ey). [6 EBMA 109, 111.) | 
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* these are. three inch — eight inch. 
wooden bears of varying length. You place. 


[88 LD. 


Boecd determines that Dixie failed 
to implement that provision of its 
roof control plan requiring cross- 
bars where a_hillseam exists. 
Accordingly, we conclude that a 


violation of 30 che 0. 200 did 
occur. 


Having Actanuiacd that a eon: 7 


tion of the regulation was estab- 
lished by the weight of the ‘record 
evidence, — 


we need not address 
Dixie’s second. contention since it 
was not and is not a basis for the 
finding of violation. 

With respect to the J udge’ § con- 
sideration of the six statutory cri- 
teria of sec. 109,5 we are of the 
opinion that he made appropriate 
findings based upon the record con- 
sidered as a whole and that the 
amount of $2,500 assessed Dixie for 
the violation is not unreasonable. 


B. 


A sec. 104(a) withdrawal] order 
was issued on Apr. 5, 1974, by 


| MESA Inspector James Browning 


(Order No. 1 JEB, 4-05-74), and 


_ described the following condition: 


See. 75.200. Pillars were being ex- 


tracted in'7 Right section where the coal 


height (12 to 13 feet) presented a hazard 
to ca due to oo ribs. | 


8 Dixie nica ite. ‘that the ninedin was a 
“dangerous condition” — (Appellant's Brief, Ds. 
6) which: caused the death of one. miner and — 
injury to two other miners. -Accordingly, we 


- agree with the Judge’s conclusion that the vio- 


lation was “extremely serious.’ 
‘The J udge further found Dixie. culpable of 


. ordinary. ‘Tiegligence, since ‘Dixie. ‘knew of the 


violative condition. ‘The: Board: finds. that 
Dixie’s contentions do not demonstrate any. 
reason why the Judge’ 5 finding should not be 


; affirmed with Se to the negligence, cri 
terion. es | 
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On) May 31, 1974, this sihaewal 


order was modified AS follows: 


Order. No. 01-JEB dated 04-05-74 is 
hereby modified to permit production to 
be resumed to evaluate the effectiveness 
of an approved roof control plan which 
incorporated provisions for safe extrac- 
tion. of coal pillars in 7 right section. 


On June 10, 1974, an order of ter- 
mination was issued and stated that 
the condition set forth in Order No. 
1 JEB, 04-05-74, had been. totally 

abated. It succinctly states: 


A new root control plan has been ‘sub-- 


mitted and evaluated and was. found to 
be effective. 


- The Judge found that the fore: | 
described condition did exist’ and 


constituted a violation of sec. 802 
(a). of the Act (Tr. 106). With re- 
spect to the gravity criterion, he 


found the condition to be nonserious — 
based upon the fact that “spalling 


is a natural condition that is very 


difficult to control,” and the fact 


that attempts to clean up the con- 


dition by Grays Knob were made in 
good faith (Tr. 106). The Judge 


further found the violation to be a 
result of “slight negligence” and 


assessed Grays Knob a penalty in | 


the amount of $200 for the violation. 
The language of sec. 75.200 al- 
leged to have been violated reads: 


* * * he roof and ribs of all active 


underground roadways, travelways, and 


working - places: shall be ‘supported or 
otherwise controlled adequately to pro- 
tect persons from falls of ‘the roof or 
ribs. * * * 80 U.S.C. § 862 (a) (1970). 
[Italics added.] | 


After: a careful: enine of the 


econ, the Board finds that MESA 
carried its burden of proof, Undis- 


. sageway. 


puted by Ciags Knob is the Sach 
that spalling ribs were present (Ap- 
pellant’s Brief, p. 5). Spalling ribs 
are defined, in the language of the 
MESA inspector, as “*™ * * coal 
[being] rolled off the rib * *.* 
caused from pressure either from 
the bottom of the ribs [or from the 
top] * * *” (Tr, 22).° The MESA 
inspector described the allegedly -vi- 
clative condition on examination— 
_ A. Well, in the roadway which would 
be-1 right adjacent to the belt entry 
spalling ribs were present due from pres- 
sure. That is chunks of coal that has [sic] 
burst off the ribs in the belt entry. And — 
in the entry adjacent 'to it (Tr. 41). 
OUR * *. wo HER 


Q. What size pieces were being spalled? 


A. They varied from the size of your | 
fist to two to three hundred pounds. It 


depended on Just how it broke up a 
24). 


and oN cross- See ation by the op- 
erator’s general manager— 7 


Aye 8 # these ribs. had bursted up in 
chunks aud had rolled out into your pas-_ 
And you are taking weight . 
across your pillar line. And in the im- 
mediate working area there they are pop- 
ping and eracking and chipping off * *°* 
in. chunks and small pieces, pretty good. 
size chunks popping out.on the pillar line. 
And this condition existed outby as you 
know for two or three crosscut Fen gUne, 
(Tr. 59-60) 


[2] The thrust of | ae Knob’s 


pera is that since spalling ribs 


are a natural. condition in pillar: re- 
coveny mining and. very difficult: to 


— 6A Dictionary of Mining, Mineral, ond. Re- 
lated Terms (P. Thrush and Staff of Bureau of 
Mines, .ed.. 1968) - under the. term. “spalling” 
states that: 

“rock under excessive tension may eo 
spall, that is, throw off thin surface slabs.” 
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control, no violation of the Act or 


_ the regulations promulgated there- 
under can be found. That spalling 
ribs are a natural condition and 
difficult to control-appears-to be con- 
ceded by all parties. However, in 
our opinion, such concession does 
not get at the heart of the matter. 
We would not be fulfilling our obli- 
gation under the Act were we to 
view all adverse conditions in a mine 
as a natural product of some activ- 
ity. Moreover, the degree of diff- 
culty in abating or controlling ad- 
verse conditions should not be the 
criterion for whether the condition 
exists or is violative of some pro- 
vision of the Act or regulations. The 


instant facts disclose ribs that were 


spalling chunks of coal weighing 
200 to 800 pounds from a height of 
12 to 18 feet. We are not convinced 


that the efforts of the operator 


cleaning up fallen pieces and/or 
pulling down loose ribs when, and 
if, detected, satisfy completely the 
requirement to support or otherwise 
adequately control the ribs. The ree- 
ord is not clear as to precisel, y what 
the operator was required to do to 
abate or what the operator did in 
fact do to abate. However, here 
again, the method of abatement is 
relatively unimportant since the 
fact is established that the condition 
was abated by the operator to: the 
satisfaction of the MESA inspector 


and in ‘the absence of evidence to the - 


contrary we must assume that what- 
ever was done now satisfies the re- 
- quirement for support or adequate 
control to protect persons from fal Is 
of the ribs. | 
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~Judge’s deciston in the 
: seat ou) 


188 LD. 


eee upon the ie we find | 
that Grays Knob failed to ade- 
quately control the subject ribs. 
We conclude, therefore, that Grays 
Knob violated 30 CFR 75.200. 

Accordingly, we afiirm. the 
Judge’s decision with respect to 
Docket No. BARB 76-382-P, Dixie 
Fuel Company, and Docket No. 
BARB 76-33-P, eye Knob Coal 
Company. 


ORDER 
“WHEREFORE, 


pursuant to 


the authority delegated to the 


Board by the Secretary of the In-— 
terior (48 CFR 4.1(4)), IT IS 
HEREBY ORDERED that the 
above- 
captioned case IS AFFIRMED _ 
and that Dixie Fuel Company pay | 


a civil penalty in. the amount of 


$2,500 and Grays Knob Coal Com- 
pany pay a civil penalty in the 


amount of $200 on or before 30 _ 


days from the date of this decision. 


Howarp J. SCHELLENBERG, JR., | 
_ Administrative Judge. 


Wer CONCUR: 


Davip DoanE, 


Chief Administrative J a ge. 
Louis E. STRIEGEL, = 
Member of the Bewg: 
‘LEONARD R. McSWEYN. 
28 IBLA 100 , = 
Decided November 15, 1976 


Appeal from decision of Montana State _ 
Office, Bureau of Land Management, 


56) ##  ° LEONARD Ry MCSWEYN — 
| November 13, 


rejecting oil and gas lease offer M 


$8933. 


- Affirmed as modified. 


A: School Lands: 
Lands: Indemnity Selections 


A State is: entitled to » indemuity for — 


school lands whieh it did not acquire by 


reason of a fractional township. Where 
the fractional township is. created. by. 


Teason of. the incursion of a navigable 
body. of water, the State, by taking 
indemnity does not hereby grant to the 
United | States the bed of, the navigable 
body. of water, 


2. Navigable Waters—State Lands” 


“The: States. POSsess __ dominion over the 


‘beds of all navigable streams within their 


borders. 


3. Oil. and Gas ‘Leases: Lands Subject 


to—Navigable, ‘Waters—State Lands 


‘An oil ‘and gas “offer: embracing jand in 
which | is 


the bed of a navigable river; 
, State, Jand, is properly, rejected. 


APPEARANCES: ‘Leonard RB. Me 


Aweya: Shepherd, ‘Montana, pro se. 


OPINION’ BY “ADMINISTRA 


TIVE JUDGE. FISHMAN 


IN TERI OR. BOARD OF 
_ LAND. APPEALS 


Tea McSweyn, Srncils ifort 
a decision. dated Apr. 18, 1976, 
rendered by the Montana.State Of- ~ 
fice, Buréau of Land Management — 


(BLM), rejecting his oil and gas 
offer M 83988. = 9° : 


The decision below recited i in per- | 
: _. however, has no bearing on the decision 


tinent part : as follows: . : 


_~ ‘Noncompetitive oil and gas application 
MM 33933 describes by metes and bounds 


iets Adu | 


557. 
aae 


a portion of the: bed. of che valigwetons 


pedi adjacent to upland in Sec. 86, T. 23 


. BR. 59 E., P.MM. 
ce is trué. as set forth in 1% List No. 40 
the State of Montana did use the bed of | 
the Yellowstone River as deficiency. base — 


for lieu selection. It is also true that for 
this deficiency base,.among other base 


lands, the State of Montana selected the 
Ni/% and H/% SW/% Section 11 in T., 
4§8., R. 55 E., P.M.M. and. to which they 
received title with no minerals reserved 


‘by the federal covernment. - This we do 
not-feel is the governing factor, but. in-— 
stead whether or not the Yellowstone — 
River was navigable when the state en- 
tered the Union on November 8, 1889. . 


‘The question of navigability of the Yel- 
lowstone River hag arisen many times 
and: we have cousistently_ held. it. was 
navigable. from Billings | downstream to | 
its, confluence with the. Missouri. This | 


‘peing SO, ‘title to: the bed of ‘the. river 


passed to the’ State ‘of Montana’ upon 


_ the admission to the Union. The United 
‘States therefore owns no. minerals and 
cannot, issue an oil.and gas lease. _ 


‘Accordingly, your eee is, Te 
jected in its entirety. : ee ee ae 


| The appeal in pertinent portion states: 


By. decision, dated Apr. 13, 1976, 943.1: | 


M33933, the Montana State Office rejected — 
my Oil and Gas Application describing 
the bed of the Yellowstone River invading 


Section 36, ‘Towuship IN orth, Range 59 


East, P.M.M. 


The State of Montana received title to 
all of the surveyed in place land in the 
above identified Section 36. Further, they . 
used the bed of the river as base for Lieu 


| Selection as evidenced by IL List No. 40. 
‘The United States did not reserve the 


minerals. on Lieu Land selected oe the 
State of Montana. 


- Tagree the Yellowstone River was uayv- 


-igable where it invades Sec. 36,1, 23-N., 
R. 59 E., in 1889, which is the year Mon- | 


tana was admitted to. the Union. This 


at hand..The Interior Board. of Land Ap- 


peals clearly held in David:A. Provinse- 


[sie], 15 IBLA 387 (IBLA 74-39, May 28, 


DECISIONS OF THE 
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1974), that where the State has used the 


bed of a body of water as base for lieu 
. selection the United States owns the min- 
erals underlying that body of water. That 
is exactly the situation we > have. for the 
case at hand. | 


. ea The right of a State to select 
public land as indemnity for losses 
in a fractional township of specific 

sections named in a grant of school 

lands to the State is measured by 

the acreage to which it is entitled 
- computed in accordance with REY. 
STAT. § 2276,°43 U.S.C. § 852 
(1970), less the acreage of the 
school lands in. place in the frac- 
tional township. State of Utah, 68 
LD. 53, 55. (1961). It necessarily 


follows that, the State is entitled to. 


indemnity for lands which it owns 
other than potential school lands, i In 
the school sec., z.¢., 16 and 36. 

Sec. 10 of the Act: of Feb. 9p, 
(1889, 25 Stat, 676, 679, al 
as follows: 


Sec. 10, ‘That upon the admission of 
each said States (Montana, North Da- 


kota and South. Dakota].into.the Union 


sections numbered sixteen and thirty-six 


in every township of said proposed 


States, and where such sections, or any 
‘parts thereof, have been sold or other- 


wise disposed of by or under the author-— 


ity of any act of Congress, other lands 
equivalent thereto, in legal subdivisions 
of not less than one-quarter section, and 


as contiguous as may be-to the section 


in lieu of which the same is taken, are 


hereby granted to said States for the 


support of common schools, such indem- 
nity lands to be selected within. said 
States.in such manner as the legislature 
may provide, with the approval of the Sec- 
retary of the Interior: Provided, That 


the sixteenth and thirty-sixth sections | 


embraced in permanent reservations. for 
national purposes shall not, at any time, 


DEPARTMENT OF THE 


INTERIOR [83 LD. 


be subject to the grants nor to the in- 
demnity provisions of this act, nor shall 


any lands embraced in Indian, military, 


or other reservations of any character be 
subject to the grants or to the indemnity 
provisions of this act until the reserva- 
tion shall have been extinguished and 
such lands be restored to, and ECON a 


part of the public domain. 


- REV. STAT. 2075 (1878), as 
amended by the Act of Feb. 28, 
1891, 26 Stat. 796, provided : 


SEC. 2275. Where settlements with a 
view preemption or homestead have been, 
or shall hereafter be made, before the 
survey of the lands in the field, which are 
found to have been made on sections six- 
teen or thirty-six, those sections shall be 
subject to the claims of such settlers; 


“and if such sections, or either of them, 


have been or shall be granted, reserved, 
or pledged for the use of schools or col- 
leges in the State or Territory in which 


they lie, other lands of equal acreuge 
are hereby appropriated and granted; and... 


may be selected by said State or Terri- 
tory,. in lieu. of such as may be thus 
taken by pre-emption or -homestead 
settlers. And other lands of equal acre- 


age are also hereby appropriated..and.. .- 


granted, and may be selected” by said 
State or Territory where sections stateen 
or thirty-sia@ are mineral land, or are 


included within any Indian, military, or 


other reservation, or are otherwise. dis- 
posed of by the United States: Provided, 
Where any State is. entitled | to said sec- 
tions ‘ sixteen and thirty-six, or where 
said sections are reserved to any Terri- 
tory, notwithstanding the same may. be 
mineral land or embraced within a mili- 


. tary, Indian, or other reservation, the 
_ Selection of such lands in lieu thereof by 
said State or Territory shatl be a waiver 


of its right to said sections. And other 
lands of equal acreage are also hereby 
appropriated and granted,.and may be 
selected by said State or Territory to 
compensate deficiencies for school pur- 
poses, where sections sixteen or thirty- 
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‘six are ‘fractional 1 in 2 quaniity, or. : where 
one or both are wanting by. reason of. the | 

. township being fractional, or from. any. 
_ nature cause whatever. #4 * [Italics sup- 


| plied. ] 


It is clear ag ina statute draws fs 


those lost through a “short” town- 
_.ship..Obviously, it is only in the 
former case that claim tothe “lost 
lands” title is given up by the State; 


in the. latter case, the statute en- 


visages no. such action. 


List No. 40 for the Miles City, thority. delegated to the. Board of | 


Land Appeals by the Secretary: of 


‘Montana Land District, approved 
Aug. 17, 1922, shows that an. in- 
demnity selection was oranted on 
the basis of a deficiency in a frac- 


tional township, zé., T. 23° N., R. 59. 
-E. It follows that the State gaveup = 


no. rights.to the lands in that town- 
ship by making. the indemnity selec- 
tion. Provinse, cited’ by appellant, 
is not controlling in the case at bar 


since it involves a. nonnsvigeble 


Gos 

[2] As BLM held, the State of 
“Moiitana was vested with title to 
the bed of navigable rivers. Both 
_ BLM and appellant concede that 


the portion of the Y ellowstone 


River in issue is navigable. 


By a long-standing: doctrine of | 
- constitutional law the States possess - 
‘dominion | over the beds of all navi- . 


gable streams, Ww ithin their borders. 
Pollard v. Hagan, 44 U.S. (3 How.) 
212 (1845) ; Shively Vv. One 152 
US. 1 (1894). 


| The shores. of ae waters - 
aa and. the soils under them were not. 
gr anted, by the Constitution of the ; 


nonnavigable 


peri Statag, bat’ were reser ‘ved to 
the States respectively ; : and the new 
States, e. g-, Montana, have the same 


rights, sovereignty, and jurisdic- 


tion over this subject. as do the — 


, _ original States, Pollard v. cel agan, 7 
a” dichotomy | between | lands lost: ~ : 


through prior appropriation and 


supra, (headnote 8). 


[3] It necessarily follows that a an . 
7 oil and gas offer embracing land | 
“underlying the navigable waters of 


a State must be rejected. Rayford . 


OW, Winters, A-28125 i anuary. 1b, | 
1960). 


- Ther sfors, pursnant to. the. au- 


the Interior, 483 CFR 4.1,.the deci- 


sion appealed from is affirmed as 


modified. 


Frupericx. Fisman, . 
| Administrative J udge. 


Li CONCUR: 


Aes PornpExTEr LEwIs,, 


_ Administr ative J UOge.: 


ADMINISTRATIVE qu DGE THOMP- | 
SON con CURRING: 


Appellants aieamient inthis ap- 
peal rests upon a contention that the 
State, by taking indemnity based — 
on fractional sections, has waived 


or. conveyed its title to the bed of the 


navigable .river to the United 
States. He rests his argument upon 


‘the*case: of David A. Provinse, 15 

IBLA. 387, 81 LD. 300 (1974), 
which held that. where a State had 
selected other lands in lieu of lands - 


lying” within the meander line of a 
lake | adjacent to _ 
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‘granted upland. school sections, it 
| relinquished any interest in the land 
underlying the lake and within the 


‘meander line, citing United States v. 
Oregon, 295 U.S. 1, 10-11 (1935). 


_ The . deficiency. involved in the 


am Oregon case pertained to the unsur- 

veyed lake bed lands within ‘the 
meander lines. The lake was held to 
be nonnavigable. Whatever title the 

the ne bed was by virtue of its 
school land grant for the adjoining 
upland and. the riparian rights 
which flowed from that grant. — 


_ As to the bed of a navioabls body 


of water, such as in the case before 
us, the State’s original title stems 
from the rule that “* * * title to 

lands’ underlying navigable waters 


presumptively passes to the State 


upon admission to the Union * * *.” 
 Onited States v. Oregon, Id. at on, 
This is a consequence of the State’s 
sovereignty and. not because the 


lands aré’iticludédin or aré’inci- 
dent to a grant of adjoining’ up- 


lands for. school purposes, /d. at, 14. 
A waiver of title, to the. United 


‘States when a State. obtains in- 
demnity in-lieu of. eranted lands is 
Ry. S. 92°75, as as 


provided. for by 
amended by the General Indemnity 
Act, of Feb. 28, 1891, 26 Stat. 796, 
which provides in pertinent part:.. 

7 SEC. 2275. Where settlements. with a 
view to preemption- or homestead have 
been, or shall hereafter be made,. pefore 
the survey of the lands. in the field, which 
are found to. have. been made. on sections 
‘sixteen: or thirty-six, those Sections shall 
be subject to the claims of such settlers; 
and if such sections, or either of, them, 
have been or shall be granted,. reserved, 


or pledged for the use of schools or col- 


DECISIONS OF THE DEPARTMENT OF THE 


INTERIOR | ie ID. 


ieee in the Sintec or ‘Territory in which 
‘they lie, other lands of equal acreage are 


hereby appropriated and granted, and 


‘may be selected by said ‘State or Terri-. © 
‘tory, in lieu of such as may be thus’ taken 


by preemption or homestead settlers. “And 
other lands of equal acreage are .also 


hereby appropriated .and. granted, and. 
nay be selected by said State or Terri- 


tory where sections sixteen. or thirty-six 
are mineral land, or are: included within 
any Indian, | military, or other reserva-~ 
tion, or are otherwise disposed of by the 
United States: Provided, Where any 
State is entitled to said sections sixteen 
and thirty-siz, or where said sections are . 
reserved to any Territory, notwithstand- 


_ ing the same may be mineral land Or em~_ 


braced within a nilitary, Indian, or other 
reservation, the selection. of such lands 
in lieu thereof by said State or Territory ye 


shall be a waiver of its right to Said sec-.- 
tions. And ather lands of equal-acreage - 


are also hereby. appropriated and granted, 


and may be selected by said State or Ter- 


yitory tO- compensate deficiencies for 


‘ school pur ‘poses, where sections sixtecn 


or thirty-six are fractional in quantity, 


Or. where. one or both ere. wanting by rea- 
son of the. township: being. fractional, .or. 
from. any natural cause whatever. 2S 


[Italics added.] | se 
The. first. sentence. in -the- proviso o 


italicized. inthe quotation above 
was modified by the Actof Aug. 27, | 
1958, 72 Stat. 928. The statute, cod- ; 


ified as 43 U.S.C. 88 851 a ; el 
provides: .. 


a ee That the selection | of any con | 


under this. section in’ Tieu. of sections. 
eranted or reserved to a. State or Terri-_ 
tory shall be a waiver by the State or | 


‘Territory of its right to the granted or ts 


ate 


reserved sections. * Ae 
The waiver provision ‘under ‘the 
1891 Act expressly referred to min- 


eral Jand-and land within reserva- 


tions. The. 1958 amendment broad- 
ened the waiver to the eee of | 
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% DIRECTOR, ABERDEEN AREA OFFICE, BUREAU OF INDIAN. AFFAIRS: 
“ rane November 16, 1976 ete “Seen 


any iands cailee aie nation: in n liew | 
of sections.granted or reserved to a 
State or Ter ‘ritory. The indemnity’ 
selection in this case was in 1922. 
Therefore, the 1891 Act’ controls the | 
effect of the State’s.: -selection. It. 
would not'seem that the waiver pro- 
vision was applicable to the beds of: 
the navigabl ebodies of waterinthis 
case in any event, since they do not, — 
| appear to,come, within the categor-. 
~—les-listed. under. the 1891: Act. “Fur-. 
acs ther, it appears the indemnity pro-:— 
visions ‘were for school | land’ sec: 7 
tions, and not for lands underlying | 
| navigable _ bodies. of water whie ch. 
~ the State took by, virtue oft its. : 


~ soveréignty. ° 


A ‘question’ ‘éguld: ‘be: vised. as: te 
the effect of the 1958 Act. Namely, 


whether the broadened waiver pro- 


vision, of. that Act may be consid- 
ered as applicable to ally lands for. 
- which. indemnity may be: obtained, 
or as making a-condition for a State: 
to obtain indemnity. irrespective of 
whether the State’s title to the bed 
of land’ ‘underlying water was by 
-¥irtue. of the fact the water is anav- 
igable body, of water, or.as an. in- 
cident, to the. State’s title to adjoin-. 
ing uplands of a nonnavigable body | 
of water in a: fractional section of 


land, asin Provinse and: ‘Oregon, 


supra. This question need ‘not be’ 


answered: here. . _ 


I believe it 1s, sufficient: tio neat our. 
rejection of: appellant’s: offer upon- 
- appellant’s: failure to show. ade-. 
quately that title to the land i in this — 
case rests in. the United: States... 
Where there is uncertainty of title, 


the Secretary of the Tntelion 3 In his fi 


discretion, may refuse to issue an ‘ou * 
and gas lease for that reason. For est 


ce Corp., 15. IBLA 36 (1974). 


soa. B. TrrorPgoN;.. 
_ Administrative J Judge. 


ADMINISTRATIVE, f, APPEAL OF 
_DEAN HANSEN 
ye a! 
AREA. DIRECTOR, ne 


_ ABERDEEN: AREA OFFICE. 
| BUREAU OF. INDIAN AFFAIRS 


5 TIBIA. 250 re 
Decided N ovember 16, 1976 


Appeal from a decision. ‘of the: Com- 
inissioner, Bureau of. ‘Indian’ Affairs, | 
afarming Area Director’s” action de-- 
manding trespass damages.” epee 


“DIB MISSED. 


1, Indian Lands: “Trespass; , Damages - 


Notice and demand: for. collection” of 


damages . for trespass. on. “Indian: lands 


are prerequisities to fling ‘suit in federal 


| district. court to collect damages for tres- 
pass. and is. not subject, to appeal under 


25 OFR Part 2. a 


2. Rules of Practice: Appeals: <F hand 
3 ing to. Appeal ? | 


| One having no ‘tight. or Upriyiiees to the 


use Or possession. of Indian lands by way 
of a lease, permit or licensé has. no stand- 
ing 3 to papper under. 25 OFR Part ca 


APPEARANCES: “Wally: Eklund, of 


FT ohnson, J ohnson and Eklund for ap- | 


pellant, Dean ‘Hansen,, and Wallace 
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 &, Hanke: 


Office. 


OPINION BY ADMINISTRA: : 


TIVE JUDGE WILSON 


‘INTERIOR BOARD OF 
INDIAN APPEALS - 


Under date of May 98, 1976, the 
above-entitled matter was ‘referred 
- to the Hearings Division, Office of 

Hearings and Appeals, with direc- 


tions that a fact-finding hearing be | 


held before an Administrative Law 


Judge and for the j issuance of a rec- 


eaenen ded decision. 


_ 1976, in Pierre, South Dakota. 
‘However, on July 99, 1976, the 


Field Solicitor, Aberdeen, South 
Dakota, Legal Counsel for the Area | 


| Director, Aberdeen Area Office, 


filed a motion with Judge More- 


house to dismiss the appeal for the 
following reasons: 


1. ‘The ‘administrative action of the © 
Superintendent, Crow. Creek Agency, in 
his letter dated Apr. 3; 1975, to the Ap- 
eonstituted a 
: notice of livestock trespass upon Indian 


pellant, Dean MHansen, 
trust land, pursuant Be 25 CFR Section 


151.24. 
2. In mandatory terms, Section 151, 24, 


requires that “the Superintendent shall. 
take action to. ‘collect. all such penalties 
and damages and seek. injunctive relief. 


when appropriate. : 


3. Such letter was mailed certified, dee 


turn receipt requested, and in addition 


to such notice, made official demand for 
the payment ‘of penalty and damages as 
set forth in’ Section 151.24 in the total 


"DECISIONS. OF THE ‘DEPARTMENT OF THE INTERIOR | 


‘Field Solicitor, ik a. 
_ pellee, Area Director, Aberdeen Area, 


[88 LD 


Gant: ‘of $5, 960. 00 Be Dean Hansen on 


grounds that his livestock were in tres- 
pass upon Indian trust lands. » | oo 

4, Such notice and deinand- were pre- 
requisite to legal action which has. now — 


been commenced pursuant to the request 


of such Superintendent and Area Direc- 


tor and referral to the United States At. 


torney by the undersigned. | a =. 
5. The appeal. procedures set. forth in. 
25 CFR Part 2, provide for the ‘correc- 


’ tion of. actions: or decisions of the Bu- 


reau of Indian Affairs where the action 
or decision is protested as a violation of: 


a right or privilege of the Appellant.” 


6. Such notice and demand of the Su- 


perintendent related to an alleged wrong 


or violation of Dean Hansen of property 
rights of the Indian owners in the use 7 
and possession of Indian trust land and_ 


' were unrelated to any right or privilege 
Pursuant to said directive of May 3 p g 


98, 1976, a hearing was scheduled 
| by Administrative Law J udge 
Michael L. Morehouse for Aug. 3, 


of the Appellant, Dean Hansen, as he 
held no right to the use or possession of 


‘such land» by- lease, permit, license, or 
otherwise. | | 


%. By. inadvertence, the canara: . 


and. Area Director acknowledged rights — | 


of appeal pursuant to 25 CFR Part 2, to 
be vested-in the Appellant and they: tole 
lowed administrative procedures accord- 


| ingly ; however, the Appellant did not 


have any right of appeal regarding. ‘such © 


_ hotice and demand pursuant to a proper 


interpretation of. such regulations. - _ 
8. The. Appellant was instead submit- 
ting a “complaint” regarding the Super-_ 


: intendent’s “notice” and “demand” by his: 


affidavit and the letters and so called ap- 
peals of his attorney. ‘A proper interpre- 
tation of 25 CFR Part 2, reveals that the: 
appeal procedures therein set forth are 


not applicable to “complaints, 


The Judge on Sept. 1%, 1976, — | 
issued an order wherein he recom- 
mended dismissal of the ‘appeal. 


‘The parties were granted 30 days 


from the receipt of said order in 
which to file briefs or ‘Sxceptions’ 


: thereto. 
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ABERDEEN AREA OFFICE BUREAU OF INDIAN AFFAIRS 


i _ November 16, 17, 1976 


The Aberdeen Seaald Solicitor, 
for and in behalf of the Aberdeen 


Area. Director, on Sept. 29, 1976, 


filed with the Board reasons in sup- 


port of the Judge’s recommenda-_ 
tion for dismissal of the appeal. 
The reasons are substantially: the 


same as set forth in his motion to 
dismiss and are not repeated here- 
in. No brief or exceptions to the 
recommended order were sub- 
mitted by the appellant. 

We are in agreement with the 
Judge’s recommendation to dismiss 
. dated. Sept. 17, 1976. Accordingly, 


the J udge’ s recommendation to dis- — 
miss is hereby adopted. A copy of | 
the Judge’s recommended order of 


Sept. 17, 1976, is attached and made 
a part hereof. 

There appears to be no eee to 
repeat and expound on each reason 
set forth in support of the order 


recommending dismissal with the — 
exception of the two items set forth _ 
below which we feel to be of great. 


importance in support of the dis- 

-missa] and worthy of reemphasis. 
[1] That a notice and demand 

for a collection of damages for 


trespass on Indian lands ‘are prere- 
F quisites to filing suit in federal dis- 


trict. court to collect damages for 


trespass and is not. subject to ap-. 


peal pursuant to 25 CFR Part 2. 

[2] That one having no right or 
privilege to the use or possession of 
Indian lands by way of a lease, 
permit, or license has no standing 
to appeal under 25 CFR Part 2. 


For the reasons set forth in the 
Judge’s. order recommending dis- 


missal and as reemphasized above, 


the opel herein should be 
dismissed. : 
NOW, THEREFORE, by virtue 
of the authority delegated to the. — 
Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR | 
4.1(2), the Administrative Appeal 
of Dean Hansen be,.and the same — 
is hereby DISMISSED. | ae 
This decision is ‘Anal for ‘the 
weperrnen | 


ern I. Wiison, 
Administrative Judge. 


WR CONCUR: — 


Wm. Peouie Horron, | 


Board Member. 


 Mrrcwenn J . SABAGH, 
7 pac trative Judge. 


"RECOMMEND DED ORDER | 
September i7, 1976 


[IBIA T6-26-A] | 


Dear avaan APPELLANT 
BUREAU OF INDIAN AFFAIRS, APPELLEE 


Appeal from a decision of the Area 
Director, Aberdeen Area Office Bureau of _ 
Indian Affairs, dated July 10,1975. 


ORDER RECOMMENDING 
DISMISSAL OF APPEAL 


By. letter dated Apr. 3, 1975, the Super | 
intendent of the Crow Creek Agency noti- 
fied appellant of a livestock trespass upon 
Indian . trust Jand and. assessed him 
$5,960.00 pursuant to 25 CFR 151,24, Ap- 
pellant answered on ‘Apr. 29, 1975, 
through his attorney, requesting a hear- 


_ing or in the alternative ‘an appeal from 


this notice of assessment. Pursuant to 


DECISIONS OF -THE 
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this request, a meeting was 


May 12, 1975, however, no settlement was’ 


accomplished at this meeting. On June 3, 
1975, the Superintendent. reasserted, 
by certified letter the assessment of 


$5,960.00, which was appealed by letter | 


dated June 11, 1975. On July 10, 1975, 


the.decision of the Superintendent was. 


_affirmed by the Area Director, Bureau 


of, Indian Affairs, and on July 15, 1975, - 
appellant filed a notice of appeal to the — 
Commissioner of Indian Affairs. Pursu- 


_ant to 25 CFR 2.19(b),; the matter was 
automatically: referred. to the Board: of 
Indian Appeals since the Commissioner 


took no action on the appeal within the | 


30-day time limit. On May. 28, 1976, the 
matter was referred. to the Hearings Di- 
vision, Office of ‘Hearings and Appeals, 


with an order directing that.a hearing be — 
held before an Administrative Law 


; Judge and, following the hearing, a rec- 


ommended decision with findings of fact — 


be submitted to the Board. 

Pursuant to said order, hearing: was 
scheduled for August 3, 1976, in Pierre, 
South Dakota, however, on July 22, 1976, 
the Office of the Solicitor, Department of 
the Interior, moved to dismiss the appeal 
and the hearing was continued indefi- 
nitely pending resolution of this motion. 
The basis of said motion is: 


ie The Superintendent's letter of er 3, | 


1975, was,.in effect,.a prerequisite to filing 
suit in. Federal District oe to collect 
damages for trespass. 
Ds Appellant’s appeal from this. notice 
and demand was, in effect, a “complaint” 


‘and the rules governing rights of appeal 


in 25 CFR 2.1 et seg. are not applicable 
to “complaints”. 

3. The Baperine ident and. an Direc- 
tor acknowledged appellant’s right of ap- 
peal pursuatit to 25 CFR, Part a by 
inadvertence when, in fact, no such right 
existed. _ 

AS ‘The appeal should be. dismissed for 


lack of jurisdiction based on the above, 


such. dismissal in no way to. jeopardize 


| the rights of appellant in. the. defense of 


DEPARTMENT OF 


“held ‘on’ 


- show. 
erroneous in any matter, the or jeune: de- 


THE INTERIOR [83 LD. 


E any action commenced: by the United 
‘States. ‘for the ESLO SRY of trespass 


damages. 


The motion ; is unopposed. In ad- 
dition, advice has been received that 


the United States has filed suit 


against appellant, Civil No. 76-. 
3038, in Federal District Court for 


the District of South Dakota, Cen- 


tral Division, for trespass damages. 

For the above reasons, it is rec- 
ommended.that-an order be entered. 
dismissing the. eppee, 


“Micwann. i ‘Moninxouse, 


JA dministra teve Law J udge. 


DONALD ‘PETERS - 
“(ON RECONSIDERATION) | 


vs BLA 153 -- = ; a | 
Decide a November 23; 1976 


Petition . tor aesonsidematon Or. the 


-‘Board’s. decision, styled Donald Peters, 
= TBLA 235, 88 TB. ae Bea) 


- Decision sustained. 


2 ‘Alaska: ‘Native Allotiments—Rules 


of Practice: ‘Appeals: Reconsideration 


Where a Helton for reconsideration of 
a previous Board decision. applying de- 
par tmental contest procedures to Alaska 
Native allotment applications fails to 
that the original :decision . was 


cision. will be sustained. 


APPEARANCES: Norman A. Cohen, 
Esq., Alaska Legal Services Corpora- 
tion, Bethel,. Alaska, and Donala 
Juneau, Esq., Alaska Legal Services 
Corporation, ee Alaska, ao 


eee 


a ne - - DONALD. PETERS. (ON RECONSIDERATION) . 
| ee as November 28, 1976 © SD 


OPINION BY CHIEF 
_ ADMINISTRATIVE | 
| JUDGE FRISHBERG 


_INTERI OR BOARD OF 
| LAND APPEALS © 


‘Ge Sept. 24, 1976, Donald Peters, : 


| pens the Aladin Legal Services 
- Corporation, filed a petition for re- 
consideration of the Aug. 17, 1976, 
decision rendered by this Boar d in 
the above-captioned case, found at 


26 IBLA 235, 83 I.D. 309. In that. 


decision this Board, en bane, ruled 
~ that. upon a “determination by .the 
Bureau. of Land) Management 
-{BLM) that an Alaska Native ‘al- 
Jotment: application should | be re- 
| ‘fected for failure to use and occupy 


the land sought in conformity with ..- 
the Native. Allotment-Act. of May — 


17,1906, 34 Stat. 197, as amended, 
43. U.S. C. §§ 270-1 through 270-3 
| (1970), BLM was to issue a contest 


complaint pursuant to 48 CFR 4.451 


et seg. The decision further stated 
that upon receipt-of a timely answer 
the case. would.be referred to the 


Hearings Division, Office of Hear- 
ings and Appeals, for the assign- 


ment: of an Administrative aw 


- Judge, who would schedule a hear- 


ing at which the .applicant-would. be 
atforded an opportuntly to produce 


| evidence and. give testimony. that 
would show. his entitlement to the 


allotment. This procedure - Was 
adopted by the Board in view of the 


» decision: of the Ninth Circuit Court. 


of Appeals i in Pence v. K leppe, 529 
F.2d 135 (9th Cir, 1976). . | 


It is difficult to understand the a; 
| gravamen of. appellant's petition, 


295-4107 


‘quirements . of due process. 
applicant may ace 
‘company | 
‘examiner is instructed in the customs 
and patterns. of Native land. use, the 
present . on-site inspection procedure, is. 


-aatde: from counsel's obj ectiba: t6: the en 


alleged technical and formal nature 


-of. the: Department’s contest .proce- 
dures and 30-day answer. require- 
ment under 43 CFR 4.450-7 (a). Ap- 

- parently, appellant’s counsel argue 

that because “Tt]he- court rejected 

existing departmental procedures as 
not comporting with due: process” 


(Pet. for Recon., at 1); and because — 


| “existing departmental procedures” : 
include “technical and. formal” | con- 


test procedures (Id. at 4), the 


“Board, in applying those. contest 
“procedures to Native allotment: ap-_ 
. plications, “violated the District 
Court’s Order and the Ninth’ Cir-- 
-euit’s CeO SIOn 


In. Pence.” ws Ud. 
at 4.) jee whe . 


The fatal flaw j in tig siguiinent 


is the fact that the procedures 


referred to by the Ninth Circuit, as 


hot providing due process ‘are not 
the: departmental contest: proce- 
dures. Rather, to use'the words of 
the court. quoted by counsel, -those 


procedures are “the present’ on-site 


Anspection procedure[s].’ ” Pence v.- 
Kleppe, 529 BF. 20.135, 142 en Cir. . 
1976). As stated. by the court::. 


| ‘The secvetary: contends that ‘the eur: 
rent procedures cused do meet the re-- 
Fle reasons - 
that. because an 
‘the ‘field examiner and the 


the best way to uneover the truth. We 
agree that the procedure is useful, but 
do not agree that. it provides _ the. due | 
process that is required, ¥: | 


he court ‘then proceeds, to dis- 


“cuss. the need. for. notice and op- 


566 DECISIONS “OF ‘THE: 
portunity for - ‘hearing j 
r1lzing as follows: is 


“Thus, ‘ata minimum, be rinaties whose 
claims: tre: to.bei rejected’ miust be notified 
of ‘the: specific _ reason for the proposed 
rejection, allowed to. submit. written 
: evidence to the contrary, ‘and, if they 
 pequest, granted | an opportunity for au 
“praY ‘eating before the. trier of fact 
‘where :evidenee and testimony of favor- 
able-.witnesses: may. be submitted before 
a decision. ig reached to reject an ap- 
plication: ‘for. an allotment. Beyond this 
bare minimum, it is difficult to determine 
exactly: what. procedures. would best meet 


< the. requirements. of due process. The. 


specific problems invelved and the de- 
mands placed upon the Bureaw of Land 
‘Management are hest judged initially by 
the Secretary. it is up to the Seeretars, 
in the first. instance, to develop regula- 
tions which provide for the required 
procedures, subject te review. by the dis- 


trict. court and, necessary, by this: 


court, 

id. at 143, : | 
- After quoting this language, AD: 
pellant’s counsel state: 


Despite this clear language as to the 
kind -of fair hearing to be. employed, 
I.B.L.A. * * * has decreed that the con- 


test procedure in 48 CFR §§ 4.450 and - 


4.451 -be used on those eases where the 


applications are rejected * * *, aiate # 


| ‘supplied. ] 


~ Pet. for Recon. at 3. 
Next, counsel complain that be- 


_ cause of the strictness of these pro- 


cedures, especially the 30-day an- 
swer requirements, they are inap- 


propriate to Alaska. Finally, they 


conchade : 


While LB: L.A. seems over-concerned 
with adherence to nit-picking “bureau- 


cratic ukases, it seeks to avoid eomply- ~ 


ing with the clear mandate of the Ninth 
Cireuit: * * * In ignoring the Ninth Cir- 
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summa- 


‘(83 ILD. 


enit’ x directire, and enacting the techni- 
cal and formal requirements of the can- 
test pr ocedure,. TB. LAy has riolated. the 
District | ‘Court’s order and the Ninth 
Cirenit's decision in ence, 


fd. at ok. : 

ii. was precisely because of the 
holding of the court that the Beard 
applied contest. procedures to. Na- 


tive allotment applications, This is 


made abundantly clear in owr ‘de- 
cision of August l’, dl 6. As stated 


| therein: : 


This Denar Gish has gener ally ae 
procedures consonant with the rejuire- 


ments of the’ APA- [Administrative Pro- 
eedure Act; 5 ILS.C: § 
-when: it bas been eee that ‘due 

-process requires notice and an opportu. | 
nity for hearing, 


$ 551 e¢ SOQ. {1970} ) 


aud it shall do so here, 
26 IBLA at BBO, 

Counsel have not shown > wherein 
the departmental contest procedures 


deviate . from the. standards of 


notice and opportunity for bearing © 


prescribed. by the court. These pro- 


cedures have been applied to mining | 
Jocations, homesteads and’ other 


Jand entries in Alaska for decades, 


without objection. | 

‘If counsel for appellant are now 
contencling that a hearing before an 
Administrative Law J udge entails — 


an undesirable formality and rigid- 


ity, this marks a major cepartnre 


from the position which Alaska 
Legal Services Corporation, repre- 


senting Native allotment applicaits, 
has taken before this Board. For 


_ the convenience of appeliant’s coun- 


sel we have appended to this deci- 
sion a. list. of those cases, presently , 
pending before this Board, in which 


attorneys int Alaska Leoal Services 


gay DONALD PETERS. (on RECONSIDERATION). 
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| Caen: have filed. cnations: re- 
~ questing this Board to remand the 
case‘for a fact-finding hearing pur- 
-suant.to 43 CFR 4.415. Hearings 


ordered under 43 CFR 4.415 are 


- eonducted pursuant te the regula- 
tions found in 48. CFR 4.480 to 


4.439, Asan examination of those 


regulations makes. clear, the proce- 


dures followed in- conducting those » 


hearings are virtually identical with 
_ those: which: are utilized in .a con- 
test.hearing with one exception rele- 
vant herein, which we will discuss 
infra. It is difficult to give credence 

to: appellant’s eounsel’s. anguished 


objections to the formal nature of 


the contemplated hearings’ when it 
is :precisely the: type OF hearing 


| Penee, Alaska Legal Services Cor- 


- poration was seeking a hearing pro-- 


cedure: corisistent. with. dic Due 


Process Clause of the Fifth Amend-’ 


ment’ and sought to. invoke the 
colrt’s jurisdiction under sec. 10 of 
the-Administrative Procedure Act, 


as amended, 5 U:S.C. §§ 101-106. 


Specifically, plaintiffs contended 
that: the procedures then : followed 
by the Secretary violated their right 
to due process under the Fifth 
Amendment by failing to. provide 
them. with “an opportunity to. be 
heard, present testimony, and to 
confront and cross-examine adverse 
witnesses ata hearing itd 
Indeed, we would. point out. that 
in abrief filed in support of the ap- 
peal of Native.allotment applicant. 
Warner Bergman, F-17109, Alaska 


Legal Services Corporat ation argued 


567. 
23, 1976 | 


Sahat ence of eal protection 


required. that allotment applicants 
be given the same contest hearing — 
rights afforded homestead and tr ade : 
and manufacturing ‘site entr'ymen, 
and claimants, specifically citing-43.. 
CFR 4.450 et es Therein counsel | 
stated: | Ogg | | 


1 


eT would be a gross. vaeaia, of 
equal protection “of the. laws. to guaran- 


tee the right to a hearing on contested | ge 
issues. of fact to. Homestead, ‘Trade and 


Manufacturing site, desert - entr y, nlil- | 
ing, etc., applicants, but. uot to a Native 

Land Allotment applicant when’ the Land 
Allotment applicant has ‘aA pY opectea pr op: . 


: erty interest. also. ae 


In that brief the Angin Tesi Serv. vo 


_ ices Corporation attorneys also dis-._ 

cussed the. 

which they. had previously sought: ~ 
-It:must be borne in mind that in 


argument that - 
hearings would. be needlessly cum- 
bersome and expensive.” They an- . 
Swered this contention by: noting | 


that “the fact that a procedure de: 


manded by due process may be cum-. 


_bersome and expensive: to the goy-_ 
ernment does not free the govern- 


ment of its obligation to. coniply 


_ with that procedure.” Citing Gold- 
berg v. Kelley, 397 U.S. 254, 265- 
66 (1970). In ‘short, counsel for 


Alaska, Legal Services Corporation | 
now: contend that what they here- 
tofore argued was required by due’ 
process has become, for some unar-: 


_ticulated reason, violative of. die 


process, . . | 
. The one manner in- ahh: eae 


- ings under the. contest procedures 
| differ from those held under: 43° 


CFR 4.415 is also the second grava- 
men of appellant’s petition : there 
is no requirement thata contest 
complaint be answered within 30: 


“fair 


_. €ourse, | 


B68. 

| days” in a 43. CFR 4.415 meeer: 
‘fhe reason for this omission is, cf 

| obvious. A discretionary 
hearing under 4,415 commences only 


cafter the case has already been ap- 
pealed to the Board, and the Board, 


iin its order referring the case for a 


hearing, prescribes’ the issues to ‘be 
litigated on the basis of the ‘record 


and contentions of, the parties, al- 7 
, aa apphed. the regulations - -eoncern- 


Teady before it. 

| A hearing by right under ie con- 
test procedures, on. the other hand, 
1s . initiated not by actions of this 


Board, but by actions of the. Bu-— 


eau of Land Management i in filing 
a contest complaint. It is the nature 


of all complaints that failure to 


deny the elements of the complaint 


i ‘works a constructive admission ‘of 


the truth of the complaint. The 
- question i isin what time-frame fail- 


re to respond can be said to con- 


stitute an admission of the outer 

| oo the complaint. - | . 
~ The: regulations ee con~ 
test complaints are found at 43 CFR 
_ 4,450 et seg. Regulation 4.450-6 pro- 
vides that: “Tw ithin 30 days after 
service. of the complaint: * ¥ * the 


‘contestee must file in the office where 


the contest is pending an answer 


specifically meeting and. respond 


| ing to the elements of the com- 


plaint * * *.% Appellant’s coun- 


sel advert to federal court cases 


which have affirmed decisions of the 
Department requiring strict adher- 
ence to this procedural requirement. 7 


They then state that “[iJn view: of 


this strict:requirement, the inappro- 
priateness of such: a procedure to 
Alaska would: seem to be obvious 
because of the transportation and. 
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| Conmmut ca senecauecdiass within 


the state.” Pet: for Recon. at 32° 

- This argument,’ if “meritorious, © 
would compel the logical conclu- 
sion that the contest procedures are 


inapplicable within: the State: ‘of 


Alaska not only in Native allotment 
hearings but in mining claim. and 
homestead contests as: well.” ‘Fhe 
Department, however, has always 


ing contest procedures: equally to 
Alaska. and. the lower: 48 States. 
Compare Ideal Basie Industries, 
Ine: v. Morton, No. 74-2298 (9th - 
Cir., Sept. 28, 1976), and Welson v. 


Kleppe, 529 F.2d. 164 (9th Cir. 
1976), with Best v. Humboldt 


Placer Mining Oo.; 871 U.S. 334 
(1963), and Reed v. Morton, 480. 
F.2d 634 (9th Cir. 1973). Counsel’s 
position would require the amend- 
ment of all contest Pecos as 
they apply to'Alaskat =. 9° 
While appellant’s attorneys. Ae 


lude to decisions of federal courts 


affirming the imposition of. the 


30-day answer. requirement, UI. 


United States v. Weiss, 431 F.2d 
1402 (10th Cir. 1970) ; Sainberg v. 


Morton (identified in their brief-as_ 


Sandberg v. Morton); 363 F. ‘Supp. 
1259 (D. Ariz. 1973), they avoid any 
discussion. of the rationale which led 


2 With feat to the sroblea of olimatology 
in Alaska. and the rigors of its winters we 


note that the Ninth Circuit Court: of Appeals . 


has taken judicial notice, albeit in a. different: 
circumstance, “of the fact that the rigors of a 
North Dakota winter. may be no less severe 
than those of Anchorage, Alaska.” Nelson v. 

Kleppe, 529 F.2d 164, 168 (1976). We also 
note that there are many areas in such: states. 
as Montana and Nevada which: are -remote 
from the convenienées of: modern | ‘technolégy.’ 

Many mineral claimants and others have-been. 
unable to afford legal counsel gts Hove been. 
required to ‘proceed pro se. | ‘* 


se}. “DONALD ‘PETERS (ON “RECONSIDERATION) 


. November 23, 1976 


thie a Seater g: to > adit: the régula: 
tion and the courts-to afftrm + it, In 
_ Sainberg the court stated: | 


The Seeretary’ s rules are Pconable in. 
giving a period of thirty . days. in. which ~ 


to file an answer. In order to carry out 
an orderly system of justice the Secre- 
tary has not established a grace period? 


or retained discretion in. ‘the applica- . 


tion of the-regulation. Plaintiffs ask this 
Court. to require the Secretary to waive 


the® answer was filed One day late as a 


“result of mistake, inadvertence and ex- 


cusable neglect.” Nowhere -in. the regula- 
tions is.the authority given the Secretary 
to waive: his regulations because of ex- 
cusable neglect or mistake. The defendant 
is required to abide by. his” own regu- 


lations, so are plaintiffs. If the ‘time 
requirement was waived this would dis- 


turb’ the Secretary’ s long-standing -proce- 


dure of administering the mining | laws. 
and other land laws fairly. The regula- 
tions would be a farce if they could be | 


applied only if and’ when the parties felt 
Tike complying therewith. 


| 363 F. Supp. at 1263. 


- Moreover, appellant's counsel ap- | 
pear to misconceive the nature of a 


complaint — and the denial thereof 
which is necessary to trigger the ad- 
versary hearing. Obviously, the 


‘purpose of a complaint is to give 


notice:to the applicant of the issues 
being contested. Generally, the com- 


‘plaint would allege the invalidity of 
an allotment application for a, spe- 
cific reason or reasons. The appli- 


cant is then given an opportunity 
to respond. A simple denial of the 





 2This is not entirely accurate. In Sainderg 


‘the answer was. hand-carried | to the BLM 
‘office and filed 1 day late. The 10- day grace 
‘period provided by 48 CFR 4.422(a) applies 
to the: filing of all pleadings, including answers, 
where: they are otherwise, transmitted within 
the 30-day’ period: 


both of the een: o Joy | Ap. 


plicant. denies each and every. al-— 


legation contained in the. com-— 


-plaint. ”\. or an assertion of use and 


occupancy sufficient to qualify for 


an allotment, is all that would ordi- 7 


narily be needed to-raise an issue 
of fact requiring a hearing.® 
Tt is true that such a denial: must 


| 7 transmitted within 30. days of. 
his. . own mandatory regulation because o 


receipt of the complaint. But. ap-. 


pellant’s attorneys apparently have | 


forgotten that: in order to appeal 


any adverse decision to this Board . 
a notice of appeal must. also be — 
transmitted within 30 days.. of. 


receipt’ of the ‘decision appealed: 43. 


OFR 4411, We are aware of only a” 


single Native allotment case pres- 
ently before this Board in which — 


appellants failed to file timely a 


notice of appeal from a decision of 


the BLM adverse to their allotment — 


8 Subject to agreement by the other parties, 
Native allotment applicants may waive a hear- 
ing. 43 CFR 4.450—7(b). However, the ‘appli- 
cant must still answer the contest compa 
timely. 

« Another recent: case originating in * Macin : 
which dealt with the ‘question of a timely 
filing: of the notice of appeal was the. appeal of k 
George dames, [BLA 76-6. To. briefly’ sum- — 
TMaarize the facts of that. case, . James’ allot. 


‘ment application was rejected by the Alaska 


State Office, BLM, for failure to submit ade-. 
quate proof of use and occupancy. of the. lands 
sought in the allotment application. The deci- 


‘sion was served on. appellant and received s | 
and signed for by him. on a ‘specified. date. | 


Though the case file indicated that-a copy of: 


‘the decision was also sent to his legal repre- 
sentative, an attorney. with. Alaska Legal Sery- . 


ices’ Corporation, the attorney: subsequently 
alleged that he had not received notice: until. 


. after the. expiration of the period in which. to . 
file a notice of appeal computed from the: -date. 


on which. the allotment applicant received. the » 
notice. This Board, rather than relying on:the 


presumption of regularity which. attends the 


_ (Continued) 


ceive how requiring a simple denial i 
the alleged difficulty in tlie appliea- 


of an allegation would result in a 
more onerous burden than that 
which ‘existed before,.and which, 


with few exceptions, has been con-. 


: sistently met. © 
“We would also ae eit that: the 


‘Alaska and Federal Rules of Civil. 


Procedure provide that failure ‘to 
‘answer a civil complaint within 20 
days: permits the complaining 
party to move for the entry of de- 
fault and a judgment thereon. See 

Alaska R. Cive P. 4(b), 4(e) (5), 
—42(a), 55(a), Form 1. See also Fed. 
BR. Civ. P. 4(b), 12 (a). Admittedly, 
there are procedures for setting 
aside a default for mistake, inad- 
vertence, surprise and excusable 
neglect (Rule 60), 
neither the State of Alaska nor the 
federal. courts would have adopted 
a 20-day period for answering a 


civil complaint if it did not feel 


‘that a 20-day period for answering 
a civil complaint should normally 
be . adequate. — 
should be noted that Federal Rules 
of Appellate Pr ocedure provide no 
special. rule for Alaska regarding 
the taking» of an appeal from a 
decision of a Federal District 
Court. See Ped. Rk. [Pee P. A(a); 
B(b). 





day-to-day worklagy: of the BLM (see A. @ 
Golden, 22 IBLA 261 (1975)), accepted as 
true appellant’s attorney’s representation . and 
reinstated the “appeal by Order of Oct. 26, 
‘1976. 

Similarly, in a number of cases recently 
brought to this. Board’s attention, notices of 
appeal which had been rejected because they 
‘were improperly filed’ by the Superintendent, 
‘Anchorage Agency, BIA, were held to have 
been revitalized by the timely entry of quali- 
fied: attorneys. See €.9.5 John Moore, IBLA 
10-526, Order: of Nov. 11, 1976. 
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-but surely . 


Furthermore, ' 1t. 


Tiually: it is argued that maton of 


tion of the contest procedures to 
cases in Alaska. arises from the fact 
that the Native applicants often re- 
side in remote areas and, as the court 
in Pence vy. Kleppé, supra; noted, 


many Alaska Natives “are even less 
educated and literate than most 


American welfare recipients.” 529 
F, 2d at 142. What cannot be ig- 
nored, however, is the fact that 
there are presently pending before 
this. Board only five cases in which 
the Native allotment applicant 1s 


“not represented by counsel, in the 


overwhelming number. of. cases, 


Alaska eae Services -Conpora: 
tion. ae 


oom response - an inquiry from 
this Office, the Alaska State Direc- 


tor, BLM, in a memorandum, dated 
October 26, 1976, 


informed this_ 
Board that in approximately 95 


"percent of the cases presently pend- 
ing before it the allotment appli- 
cant is represented by counsel of 
Alaska Legal Services Corporation, 
and that. of the. remaining cases, 
i private. counsel has been retained in 
a few of them. We also note that in 


a, motion filed on November 1, 1976, 


-.8 One exception is the appeal of Usther 
‘Thorson, IBLA T5- 663(d), in which. Alaska 
Legal Services Corporation originally: repre- 
sented the applicant, but: subsequently -with- 


drew from the case. The appeal of the Heirs 


‘of Ernest L: Olson, IBLA 76-238, and the 
appeal . of the Heirs of Migley Kelly, IBLA 


75-639, are being handled by the Superinten- 


dent of the Anchorage Agency, Bureau of 
‘Indian Affairs, pursuant to his obligation to 
eonserve the estates of deceased Natives. See 
‘Thomas &. Thorson, Jr..17 IBLA-326 (1974). 


The Native. allotment applications of James 


Sims, IBLA ‘T4-58, and Walla McCar Ts. IBLA 
76-890, are being pursued pro $e. | 
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by Alaska, Lecal Services Corpora- . 


tion in an appeal filed by the State 


of Alaska, IBLA 76-715, counsel _ 
stated, “* * * the Alaska: Legal — 
Corporation represents 
most all of the Native allotment ap- 
plicants in the State of Alaska 
which fact .is. well. known to the _ 
*” Accordingly, . 
in the overwhelming number. of. 
cases the contest complaint will be- 
served on attorneys, 48 CFR 4.22 
(b), and the problems which: al- 
-legedly emanate from the remote- 
ness and educational status of the 


Services. | 


State of Alaska * * 


Natives will not arise. 


Accordingly, pursuant to the au-_ 
thority delegated to the Board of | 


Land Appeals by the Secretary, of 


the Interior, 48 CFR 4. 1, the origi- 
nal decision in Donald ‘Polen. 26 


IBLA 935, 83 LD. 564 Aas is 
sustained. 


: nr - Newton aaa, | | 
_ Chief Administrative Judge. 7 


| ~. Marrin Rirvo,. cnn aati) = 
| | Administrative J udge: : 


Epwanp W. Srozeine, 7 
| _ Adminis tratwe J Bilge 


- Joan B. THOMPSON, S hu he 
- Administrative J ‘udge. . 


We CONCUR: 


| Js ames R. Rrcwarps, 


_ Director, Office of He earings; 2, and | 
_ Appeals, Fens, Mf ember of | 
the Board. . 


FREDERICK F ISEKAN, 2S oe 7 oe 
Administrative Juilge. 


-Doveias E, Henriques, 


Administrative Judge. - = 


Anne Porvexrer Lewis, | 
Saas Judge. . 2 


APPENDIX | 


- Request fot ore, (43 CFR 4. 415). 


75-462 (a)_.-.-2-- J ohn Coopchiak. Se Soar eee yee ae 
75-462 (b)__----.- -Anecia Kritz...-....__--------2-. AA 7442 
75-462 (c)-------- Anuska Bavilla__._-.------------. AA 7404 
75-462(d)_-_------ Sam Fullmoon__.......-...---.. AA 7410 
COROT 22 Seas Mary Kanulie:._..._____-.-...... AA 7441 
(O-OUl so se hoes - Dorothy Titus__......--..-.-... F 14538 
75-520(c)_.--__-_ Flora Myomick..._-...-........ F 16239 
75-663 (c)_.---..-- Henry Pavian__..........-.-.-.. AA 7266 
(O=46 35 oie Alburn A. os, a F 16287 
76-49_ -.--- Pauline Dennis Hsai.__.._._____- F 1722 
» AOOG a. oes s . Freda W. Smith._..._---2-_---_2- -F 18383 
* QORT4E 2 So Sarah A. Dee oe F 13735 
16-86 2 oc une 2 —Olick ia, ee eee F 17075 
(6-172_ cabo _ Frederick Carl Phillips-___....... AA 7608 
76-177 ae Sando Wasuli____._-.-.--...--.- F 16411 
James R, Showalter--..--------- F 15467 
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_ _APPENDIX—Continued . tae, ans 
od Mary Bobbyeemesk ee F 16998 so a 
COI 2 2 oe eo ets -- Nicholas A. hae F-13872°°- 
76-2242... Agnes T. Hoelscher-i2- 2222.2. °F 16142 0 
| 76-225... -----.-- Blanche Alfred__.i2i2-2122.-i2:2F 1705405 
MO 2202506 ae ~ Henty Frank-_- 222222 .222..d2.. F 1706R 0. 
76-2272 2222. Mary Bobby_._...222.2. _n_t._.) F 16490. 
76-228. 22. Nick Bobby... ---2.2----2-s----. F-16491 > 2. 
+ esi aac Nastasia Evan_.-.-22- 2.22.2 F 16494.) 
76-232...-___.-. Elena A. Triplett_.2 222-2 202-22 17222. 0). 
76-233_--.-._-____ Dawid: Mann... ie ee ee AZT D ee, 
76-234._.-____.. Paul 8. Phillips... ---s-22s222----AA 7608.5 2 
. 76-235... --2 =... Jean F. Ferris_:....--:--..------. F-16225... -: 
76-236.__-._.... Mary F. Romer_.___-_.--__.._.. F 18203 | 
76-239. 2 Cecelia Nick-.---.----.-..--.--. F.19199. 
76-250.......-.. Joseph Odinzoff__...-..-..-..-.. F 16387 
76-253_..--.---. James Lockwood_-.---.-.----.-- F 18031 ~ 
76-254.__........_ Timothy Snowball, Sr_.___- _...-- F 16045 
76-255__._.__.._ Florence Newman.--..---_-_.--- F 12611 
76-256...-...--. Alice Gusty___.-_- See oes 64 On 2 
76-261. ._- 22. __. Della Charles. ee F 15898. 
is peice Mary Alice Kawagley___.. see LOLA Ss 
76-286..:.-...-.. Ellamae A. Chaney..-.._.-_..-. AA 8279. 
76-308... Marvare Zaukar___.._.._._.__._. F 16497 
70-610 2's Cees Trimble Gilbert_......------- __.. F 12606 
76-3212 00.000- 2 . Annie DGG essen Sec oe F 16135 
76-322..5.-.-_.__ Helen A. Jack.._.__-__-____-__- ¥ 16377 
76-323 ..-...--.. Katherme R. Willie-.2..-..2-___- F 16049 
(0920 ee eee ke Franklin OPT Giese oaterpnedins ete FT 17443 
76-844. 22k - Christian Tritt....2-22.2222 22 2. F 025831 
163300 ns eosin -Walter Chulin. ....-2-2.2- 22. AA. 8202 
76-351. 22 2s e - Alexandra Matsuno-- tae eee hae AA 7901 
76-381__22------ - Arthur R. Martin:-.2.0._..-_.__- AA: 7889 
76-386... 12-222. Arthur J. Demmert, “Gr A ee AA 7873 
Patrick fe ae ae ae AA 7815 
Gabriel D. George__..._...__.___ AA-6575 
-Norman Jackson ._-._---..-..-- AA 7867 — 
_- Thomas Jackson, Jr_..- 2-2-2. AA 7868 - 
_» Roger. Howard, is eee ees AA 6604 -- | 
Johnny Jack; ee ae oe AA 7728... | 
_ - Willie Jack, Sire ge eye AA-7733 ©. 
Franklin R. James.o..-2--_-- __.. AA-7629 
Andrew fis eee Se ee en AA. 8001 
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I concur in the result Petitioner 
seems to have the impression that in 
response to a petition for reconsid- 
_ eration the Board of Land Appeals 
has’. auithority' ‘to’ ‘amend depart- 

mental regulations, While the Office 


of Hearings and Appeals is prop- 


erly concerned with Department 


818 


"DONALD: PETERS (ON eucoNsiDERATION):- 
a - , November 23, 1976 | — 
lis _ APPENDIX—Continued 
76-3862... 2 2 "Frank a ag ee ee eee AA 7999 
i. «vte) CRMNAG) 01 ops ee ok AA 8156 
-__..geseph B. A ace ch eine ete tee AA 7886 
—. Martin. Johnson Be a aan ale tt AA 7886 
Moses Johnson_.____.------.---- AA 7734 
Stella Brown Adams.2.22-.22-2.- AA 7897 
William H. Samato, Srozo. 220-2. AA 7890 
. Michael Jackson_ 22-222... AA 7804 
- Claudine Laws_ uc: fo 62-02 coca AA 7727 
76-388 2. we Woodrow 'W:. Mo ae ee ee ee, ~AA,7916 
we William G. Demmert.....-.--.--- AA, 7893 
Fg Fy, _ . Patricia C. Ware... AA.7632 
ge is : Melvin JRINOS kee sen eo. A 163) 
76-389 -.-.. ==. ~ Cecilia Foxie._-__..-.---.----=.,F 18751 
76-399 - Jobn O. Nerby, Jr__-.----------- F 16154 
76-415_.--.._1_.. Rex Mathlaw, Sr_.._.2__- 22... F 18463 
76-416. 2222 - Fannie (Brown) Neligan______- coe AL TOD ed, 3h Oss 
76-417 oe <2 Joseph J. Link, Jr_2_-..-2.2-_.-- _ F 16150 
76-418_ 22-2 --. Susan A. ieee ee peta att ~F 16159 °° 
76-427 ee les Larry Sullivan-e o.oo. 2 ll AA 7876 
16-428 22 ~ Warren Sheakley,. Sr Poadewe tulu.. AA 6549 
_ ~~ Amy G. Walker. easels AA 7731 | 
Mary B. Johnson_..o.2----.----- AA 8017 
= dao - Paul James: oo. sen sek : AA 7749. - 
76-436. le _ Benjamin Tindgren, Sr__---- AA 8285 : 
76-437. 2-2 George Waska_.--2--.-- ae _.-- F 18285 - 
76-4380 _ George E.. Williams._...2-..--2- 2 A 061299 - 
76-452. 2 222 coe . Stanislaus Mike__.......-._.--.. F 16385. 
76-807--— George W. Nelson, Jr_._._..---.- AA 7730 
10-508 poet Jacob: White, Sr SE dass: eee AA 8013 
76-5342 22-2 - Benson: Kadake- Gee ee eine A 060671 
76-578 pa can Pine en » Peter " Waska::. ee he ee a |-F 13269. 
| ADMINISTRATIVE, J UDGE Goss dies it is dhe fimetion.- of the 
CONCURRING: = Board. to interpret existing statutes 


and. regulations as guided by its au- 
thority and by judicial-and depart- 
mental. “precedents. I believe that 


the decision herein’ was an appro- 
priate interpretation and applica- 
tion of present regulations. 


J osePH W. Goss, 
Administrative Judge. 


BTA 


ALABAMA BY- PRODUCTS 
CORPORATION 


_ (ON RECONSIDERATION) 
7 IBMA 85 
Decided N ovember 23, 197 76 


Petition by the United Mine Workers 


of America for reconsideration of the 
Board’s opinion and order affirming a 


decision by Administrative Law Judge 
Painter in Docket Nos, BARB 75-608 
and BARB 75-609 vacating orders of 
withdrawal issued under sec, 104(c). 
(1) of the Federal Coal Mine Health 
and Safety Act of 1969, 


“Decision below set aside and case 


) remanded, 


1. ical: Coal Mine Health - and 
Safety Act of 1969: Unwarrantable 
Failure: Notices of Violation 


A violation of a mandatory standard is 
not “of such nature as could significantly 
and substantially contribute to the cause 
and effect of a mine. safety or health 
hazard” if it poses either a purely tech- 
nical instance. of noncompliance or a 


source of any injury which has only a re- | 
mote or speculative chance of coming to 


fruition. aa 

30 U.S.C. §814(c) (1) (1970). 

2, Federal Coal Mine Health ‘and 
Safety Act of 1969: Unwarrantable 
Failure: Notices of Violation — 


A notice of violation may be issued under: 


Sec, 104(c) (i) without regard for the 
_ seriousness or gravity of the injury like- 
ly to result from the hazard posed by the 
violation, that is, an inspector need not 
find a risk of serious bodily harm, let 
alone of death, 7 


| 30 oC: - $814(6) (1) (1970). 
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- Bond decision, Alabama By- 
. Products Corporation, 6 IBMA 


168, 1975-1976 OSHD pe 20 1756 
( 197 6), set aside. 

Board decisions, 2’ astern Asso- 
ciated, Coal Corporation, 8 TBMA 
831, 81 LD. 567, 1974-1975 OSHD 
18,706 (1st) and Zeigler 
Coal. Company, 4 IBMA 139, 82 
ILD. 221, 1974-1975 OSHD par. 
19,638 (1975), overruled in part.. 


APPEARANCES: Steven B, Ja- 
cobson, Esq., for appellant, United 


‘Mine Workers of America; David 
- Barbour, Esq., Trial Attorney, for 
appellee, Mining Enforcement and 


Safety Administration; Fournier 
J. Gale, ITI, and J. Fred McDuff, 
for appellee, Alabama By- 
Products Corporation; L, Thomas 
Galloway, Esq., and Joseph Onek, 
Esq., for amicus curiae, Council of 
the Southern Mountains, Inc. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
| OPERATI ONS APPEALS | 


| Alabama By-Producta Corpora: 
tion (Alabama). instituted these 


proceedings in order to challenge 


the legal sufficiency of Orders of 
Withdrawal 1 CLM and 1 DWP 
which were both issued on October 
24, 1974, pursuant to sec. 104(¢) (1) 
of the Federal Coal Mine Health 
and: ee Act of le Among 


2 The aanaatany standards cltea in the sub- 


= ject. withdrawal orders were. 30 CFR 75. 4038 


and 30 CFR 75. 603, ila acl oe 
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atic hinge Adabame ‘contested 
each of these. ‘withdrawal orders on 


thé ground that the underlying 


notice of violation, denominated 3 
CLM, Oct. 23, 1974, was invalid. In 
attacking the notice, which cited an 


alleged violation of 30 CFR D5. 400, 


Alabama. argued that it: cotitained 
‘an. erroneous finding; to wit, that 


such “* *.* violation is of such. 


nature ‘as could significantly and 
‘substantially contribute to the cause 
and effect of a mine safety 0 or health 
hazard * ** 

Following. our decisions i in East- 
ern Associated Coal Corp., 3IBMA 
831, 81 I.D., 567, 1974-1975 OSHD 

“par. 18 706. (974), and Zeigler 
Coal Company, 4 4 IBMA 139, ‘82 
ID. 221, 1974-1975 OSHD par. 


19,638 (197 5), Administrative Law 
J ndge Painter concluded that there 


was merit in Alabama’s argument. 
He did go on the basis of a finding 


- that the cited violation did not pose 


@ probable. risk of serious bodily 
harm short of imminent danger. 
Subsequently, we affirmed..6 IBMA 
168, 1975-1976 OSHD par. 20 ,756 
(1976). | 

This appeal ; is now rene us: pur- 
suant to an order by the Board, is- 
sued on June.21, 1976,. staying sua 
sponte the final: effect. of its decision 


pending reconsideration. Reconsid- 


eration was. ordered so. that. the 
Board could gauge: the impact on 
this case, if any, of the recent-deci- 
sion of the United States Court of 


Appeals for the District of Colum-— 


bia Circuit. reversing Zeigler Coal 
Company, - Supra, Enel. Union, 
United. Mine Workers of America 


\(UMWA)s v. ape, 530 FF 2d 1403 
(D.C.. Cir. 1976), cert. denied sub — 
nom, Bituminous Coal inci 
Assn., ine. v. Kleppe, ‘US. 
No. 76-40 (Oc: 5, HatG) | 








ue ssue on Reconsideration. 


_ Whether, i in light of the Court’s | 
Hesion in UM WA ve Kleppe, 
supra, the Board is obliged to 


change its construction. of the grav- a 


ity condition precedent. to the issu-_ 
ance of sec. 104(¢)(1) notices of — 
violation and to remand for fur ther . 
fact. finding. ee | 


es “Discussion | 


“Tt at Sec. 404(c) (1) of Ae Act 
requir es a federal coal mine inspec- 
tor to issue a-notice when he finds 
a violation of any mandatory stand-_ 


ard exhibiting several enumerated 


characteristics. One of these charac- 
teristics is that the violation in ques- 


tion must be Sexe ae of such nature 


as could significantly and substan- — 
tially contribute to the cause and | 
effect. of a mine safety or health — 

hazard * * 
is obviously a oravity requirement, 


of some kind as everyone involved 


in this case agrees. 30 U: S. C. §si4 


(c) (1) (1970). 


Sec. 104(c) (1) further requires 


- inspector to issue a withdrawal — 
order upon the finding of a. subse- 
quent violation of any mandatory 
standard. provided that such viola- 
tion is caused by an “unwarrantable- 


failure to. comply”. and is “found: 


during the same inspection or with- 
in 90 days of the issuance of the un- 


* 9 This characteristic — | 
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| derlying notice. There.is no express 
gravity. prerequisite for the-issuance 
of a sec. wet) @) withdrawal 
order.’ a. 
| Initially - in oH astern. Magee 
Coal Corp., supra, and again in 
Zeigler Coal Company, supra, we 
concluded that the above-quoted 
gravity requirement was an implied 
prerequisite for the issuance of a 
sec, 104(c) (1). withdrawal order. 
Moreover, we concluded that an in- 
spector is only justified 1 in finding 
that ‘a violation is “* * * of such 
nature as could significantly and 
substantially contribute to the cause 
and effect: of a mine safety or health 


hazard * *. *” if he first finds that 


such violation poses a probable risk 
of serious bodily harm or death 
short of imaninent tdanger, 7 





eras ee : a 
i as upon any inspection of a coal mine, an 
authorized representative of the Secretary 
finds .that there has been a: violation: of any 
mandatory health or safety standard, and if he 
also finds that, while the conditions created by 
such ‘violation ‘do ‘not cause imminent danger, 
such violation is of such nature as could sig- 
nificantly and substantially contribute to the 
cause. and effect of.a mine safety or health 
hazard, and if he finds such violation to be 
caused by an unwarrantable failure of. such 
operator to comply with such mandatory 
health -or ‘safety standards, “he shall. include 
such finding. in any notice given to ‘the opera- 
tor under this Act. If, during the same inspec- 


tion or any. subsequent inspection of. such. 
mine within ninety days after the issuance of 


such notice, ‘an authorized representative of 
the - ‘Secretary. finds another violation. of any 
mandatory | health or safety standard and 
finds such violation. to be also caused by. an 
unwarrantable failure of such operator to so 
comply, he shall forthwith issue an order 


requiring the operator: to. cause all persons in. 


the area affected by such violation, .except 
those’ persons referred to in subsec. (d) of 
this: section, to be withdrawn from, and: to be 
prohibited from entering, such area until.an 
‘authorized representative of the’ Secretary 
determines. . that. such » violation. has “deen 
abated. u 
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_ In reversing Zeigler Coal Com- 
pany, supra, the. Court, of Appeals 
held that there was no implied gray- 
ity prerequisite for the issuance of 


a sec. 104(c) (1). withdrawal order. 


Having SO concluded, the Court had 
no reason to reach the alternative 
question, presented here, of whether 


we had correctly construed the stat- 
-utory phrase in question, and in 


fact, the Court said nothing about 
i nee | 7 | 
_ Pointing out the: narrowness a 


the Court’s holding and underscor- 


ing the Court’s silence on our. inter- 


pretation of the gravity prerequi- 


site, Alabama contends that’ the 


Court’s decision neither. necessitates: 
nor compels, any change in our.con- 
struction of the “significant ancl 
pngnaee “in Sec. 


_ Itis, ae course, quite true that the 
Court’s holding .was narrow and 
pertained exclusively to violations 
cited in withdrawal orders issued 
under sec. 104(c) (1) of the Act. 
And’ while the narrowness of ‘the 
holding i is arguably a basis for dis- 
tinguishing the case at hand, we 
think that such a technical reading 
of the Court’s decision would at best 
be disingenuous. In our judgment, 
the Court’s opinion has broader im- 
plications and does indeed compel a 


| change, of position. on our part. 


Both in Fastern and Zeigler, 
supra, we held. that there was an 
implied gravity requirement for the 


‘issuance of sec. 104(c) withdrawal 


orders i in order to place them ration- | 
ally in the overall scheme of en- 
forcement. We. thought that that 


scheme called for application of en- 
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forcement actions of: an iticreasingly 
imposing nature as a function of the 


SEPLOUSNESS of the misconduct. in 


question. See Zeigler a cal Oo ompany 


v. K leppe, 536 F. 2d 398 (D.C. Cir. 
197 6), aff’9 Zeigler Coal Company, 
4 IBMA 30, 82 LD. 36, 1974-1975 


OSHD par. 19, 237 (1975). : 
In reversing | our decision in 


UM WA vy. K leppe, SUpTA, the ~ 
Court of Appeals relied principally ” 


on the literal wording of sec. 104(c) 
as buttressed by the legislative his- 
ory: The Court neither commented 
sone to hee sec. 104(¢) to me 
other enforcement provisions of. sec. 


104 as a means of illuminating the 
underlying intent and purposes of a 


that particular provision. © 
“By holding that. a sec. 104(c) (1) 


issued without regard for any grav- 


4 ity, criterion, the Court impliedly re- 


jected our view. ‘that. ‘the only 
rational - interpretation _ of see. 


104(c) is one which is in harmony 


-with an overall construction. of sec. 
“104 calling ; for more severe enforce- 
“ment actions as a. function. of. the 


‘Increasing gravity: of the. transgres- 


“sions of. an 1 operator. ‘Moreover: in 


_ $In this later ease, Salab. tavolving: Zeiger, 
decided Apr.. 22, 1976, the Court of Appeals 
affirmed: a ‘decision: ‘by the Goard sustaining 


.a section 104(b). withdrawal. order. predicated | 
.on alleged noncompliance with a ventilation 


Dlan.. Among other’ things,’ the Court. made 
-the following: statement with respect to the 
senforcement scheme:  “* * «The statute 
.establishes: | three’. kinds - of. . 


-the nature ‘of ‘the conduct ‘ being redressed 
,grows more : Serious. % FP: * 586 By: 2d: at 403. 


enforcement _ 
remedies—withdrawals, civil fine and crim- 
is onal, penalties+—and™ sets: ‘up: procedures Zov-: 
,erning. the. application. of. ‘each, It -provides | 
yfor remedial- actions;of Anereasing severity, as — 


relying ‘upon the’ ‘literal : wording 


which results in wider deterrence of 


noncompliance with the mandatory 
- standards and upon the: legislative 


history to support its holding, the 
Court has set an-example for inter- 
preting sec. 104(¢) which appar- 
ently: excludes: almost - any sOener | 


consideration. | 


“The reason that. the appellate 
court’s holding and supporting rea~ 
soning is importarit here is quite 


| simply that our construction of the 


“significant and substantial”: lan- 


: guage in’ sec. 104(c) (1): was. the 


product of virtually the same rea- 


‘soning that the Court: re] jected in re- 


versing Zeigler. When we construed | 
that. language to mean“probable 


isk of* serious bodily harm‘ “or 
death,” we disregarded the plain.se- 
wiccewal order | may be. validly 3 


mantical meaning of that phrase in 
favor of a more restrictive reading 


of the statutory words which fitted. 


in with our overall. concept of the 


enforcement ‘scheme.* The. emphasis 
of the D.C. Circuit: on literalism 


which promotes wider. operator. ha- 


| bility and its rejection: of our’ ‘hold- 


ing and the underlying reasoning in. 


support thereof have under fmined 


the “probable risk” test completely. 
An honest reading of the Courts 


opinion thus compels us to overrule. 
Eastern Associated — Coat Corp., 
supra, and Zeigler Coal Company, 


se ee insofar as they vale ate ee | 
“probable risk” test. 


4In construing: the Reionincnit and snb-. 


4 stantial” languagein ‘sec. 104.(¢) (1), we’ said in 
Zeigler Coal Company, supra, that, 2 “probable 


Tisk” test Was . necessary - because otherwise 


that language. wold be rendered nugatory. 4 
IBMA at. 156. We were, of. course, oe in 
strictly functional terms, ib aia 
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There remains, however, t the ques- 
tion of how. the “sionificant. and 
substantial” . langage should. now 
be interpreted. i 

The “United Mine WwW ae ‘of 
‘America (UMWA), the Mining 
Enforcement and Safety . Adminis- 


tration (MESA),,and the Council . 
the hazard posed by the violation, 


that is, an inspector need not find a. 


for the Southern Mountains, Ine. 
(the Council), participating as an 
amicus curiae, although expressing 
themselves somewhat differently, 
are: ‘largely. in agreement. on the 
proper answer to this question. 
They think. that the Congress 
meant to preclude issuance.of sec. 
104(¢) ( 1} notices for. violations 
which, in the words of the Council, 
do not pose a “ * * * reasonable 
possibility of danger to the health 
and safety of the miners.” This sug- 
gested interpretation, although. not 
sufficiently precise, 1s fairly close to 
the mark in our opinions 
‘Sec. 104.(c) (1), it should be 4 re- 
called, mandates the issuance of a 


notice when -an inspecter finds-that | 


* * 9 violation is of such nature 
as could significantly and. substan- 
tially contribute to the cause and 
effect of a mine safety or health 
hazard * * *.” Our position now is 
that these words, when applied 
with due regard to their literal 
meanings, appear to bar j issuance of 


notices ‘under: sec. 104(c) (1) in two 


categories of violations, namely, 


violations posing no risk -of injury — 


at all, that is to say, purely techni- 
cal viclations, and violations Doe 


8 None of ‘the ‘litigants | ‘in this: ‘case ‘has 
‘eited. ‘any ‘legislative History: directly ‘in ‘point 
‘on ‘the: weaning of | ‘the “significant - and JSub- 
stantial” language in see, LOd(epa@y- 7 
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ing a source of any Anjury which 
has- only | a remote or speciilative 
chance. of coming to. fruition, A 


corollary of this proposition is that. 
a notice of violation may be issued 
under sec, 104 (¢) (1). without. re- 
gard for the. seriousness or gravity 
of the injury likely to result, from. 


risk Se serious bodily | harm, let. 
alone of death, ior 

The. inspector’s_ judgment as to 
whether a given violation is “ * * * 


of such . nature | as could | signi fi- 


cantly substantially contribute to 
the cause and effect c a mine safety 
or. health hazard * * ? must be 


reasonable, ‘The Sere of 


such a judgment; is dependent upon 
the. peculiar facts, and ¢ircum- 


stances of each case, and it is up to 


an Administrative Law Judge ini- 


, tially, ‘and the Board ultimately, to. 
determine whether an 


inspector 
was reasonable j in So finding 1 In any 
given case. : 

We: recognize that our interpreta-_ 
tion today means that federal coal 


mine inspectors have a very wide 
area of discretion ‘to issue sec. 104 


(c) notices with .all the attendant 
hability “te summary withdrawal 
orders which necessarily follows 


upon even the most trivial ‘of vio- 
lations after issuance of such - 
notice. However, when the ea 
controversy is viewed: in the re- 
flected light cast by the D.C. Circuit 
on sec, 104(c) in UMWA v. Klep- 
pe, supra, no other conclusion can 
sensibly be ‘drawn, 


~The UMWA. and } MESA, cama 


by the amicus: Council; have-asked 


“S) (7 MARY EL COAL-COMPANY, “INC, 
, November 24, 1976 


that 1 we. set aside. our ‘original de- 
cision as well as the decision. below, 
and that we remand for new find- 
-ings on the question of whether the 
violation cited in Notice 3 CLM, 
Oct. 28, 1974; was “* * * of such 
nature as could significantly and 
substantially contribute tothe cause 
; and effect of a mine safety or health 


hazard. » We agree that that 3 is the - 


proper course of action in view of 
our revised interpretation ‘of ee 
above- quoted phrase. 
“WHEREFORE, pur suant to the 
atithority delegated to the Board by 
the Secretary of the Interior (48 
CFR. 4.1(4)), IT IS HEREBY 


‘ORDERED thatthe Board’s origi- — 


nal decision in the above-captioned 
--appeal-and the initial decision be- 
low ‘in Docket Nos. BARB 75-608 
and BARB: 75-609 Sarai ‘SET 
ASIDE. | | 
IT IS: FURTHER ORDERED 
that.this case BE REMANDED to 
the Hearings Division for further 
proceedings not inconsistent: with 
‘the foregoing ore: 


’ - Davin. Does 
@ hie f Administ rative f mvege 


T concur: 


Davip Tonner, 
Alternate Administrative J uae 


“ADMINISTRATIVE JUDGE SCHEL- 
-LENBERG, CONCURRING IN THE 
RESULT: 


I. am not’ seeeneea that the 


_ limited holding of the Court. in 
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OM WA. vw. KE ee supra, Geni | 
our action today nor. that such 
action is administratively. prudent. 


The only issue before that Court 


was “whether Congress intended to 
apply this gravity criterion to the 
second sentence and ther efore, to 
require another prerequisite to be 
met before a withdrawal-order may 
issue pursuant to sec. 814(c) q)? 
‘However, I concur in result since 
I am ‘in complete agreement that 
the Board’s— interpretation, in. 
Hastern Associated Coal Corp., 


supra, of the sec. 104(c) sanctions - 


Was in-error. | 
“Tnsofar ‘as ‘the: dsaaon: itself. is. 


concerned I would have preferred 7 


to adopt as a guideline, for the in: 
terpretation and enforcement of 
sec. 104(c)(1), the suggestion of 
the Council of Southern M ountains, 
Inc., that. the pertinent. phrase be 
interpréted to mean, “a reasonable 
risk of danger to the safety or | 
health of the miners. I believe this 


interpretation. cuts through. the 
semantic morass and more clearly 


and precisely expresses the statu- 


tory iitent, 


or Howarp Nite ; 
4 ScHELLENBERG, Ji Raa 


eae Yay | 


MARY E. coaL, COMPANY, INC. 
7 IBMA 98. | | 
Decided November 24, 1 976 


Appeal by the Mining Enforcement = 
and Safety Administration from that 
part of a decision by Administrative 
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Law Judge Charles C. Moore, ce 
vacating one notice’ of violation in a 
| ‘civil penalty proceeding (Docket Nos.. 
‘NORT T4-761-P © and - 74-791-P) 
brought ‘pursuant to ‘see. 109(a) (1) 
of the Federal Coal Mine Health and 
- Safety Act of 1969 (30 US. C. ee 


(a) (1) (1970)).. 


‘Rever sed, 


1 Federal Coal ‘Mine Health wad: Safe- 
ty Act of 1969: Evidence: Relevancy 


; Where an Administrative Law Judge: re- 
. fuses. to accord: ‘probative value ‘to certain © 
admitted evidence on the ground that | 


such evidence is irrelevant, he.errs.when 
‘his conclusion of: irrelevancy is based 
upon mere presumption and. surmise 
without evidentiary foundation. . 


* Q. Federal Coal Mine Health and Safe- 
ty Act of 1969: Incombustible Dust 
Program: Evidence: Sufficiency : 


“The” unchallenged ae of an “in- 


‘spector that he followed instr uctions: [de- - 


partmental directives] pertaining to the 
‘gathering. and packaging of dust samples, 
together with a laboratory. analysis of 
dust samples, unchallenged by the. opera- 


tor, showing 


establish a violation of 30 ‘OFR 75.4038. 


APPEARANCES: Thomas A. Mosco- 
lino, Esq.,.Assistant Solicitor, Frederic 
K. Rosenberg, Trial Attorney, for ap- 
pellant, Mining Enforcement and 
: Safety Administration. 


OPINION. BY CHIRK ADMIN- 
LISTRATIVE, JUDGE DOA NE 


insufficient | incombustible 
us content, constitutes ‘sufficient evidence to 


[83 I.D. 


INTERIOR BOARD | OF MINE 
‘OPERATI ONS APPEALS” 


At. issue in this ‘appeal is Notice 


na: ie SMC, Mar. 6, 1973, cited in 
“Mary E. Coal Company’s (Mary) 
No. 2 Mine in Buchanan County, 
Virginia, pursuant to the Federal 
Coal Mine Health and Safety Act 
of 1969 Act). 2The notice alleges the | 
following condition or practice in 
violation of 30 CFR i 5403.7 | 


Rock dust applications were ‘Searly i in- 
adequate in the No. 1 main tractor haul- 


age roadway 002 section beginning at 


- subvey: station: No. .4504..and.: -extending 
‘outby® for ‘a mietanice of » approximately 


200 feet... 
An evidentiary Weare was’ held 


-on' Oct. 29; 1975, in Big Stone Gap, 
-Virginia;.The’ inspector. who issued 
the notice testified that he gathered 
four’ dust sainples, packaged them 
‘according to instructions, in air- 


tight, moisture proof containers, 


and sent.them to the laboratory at 
Mt. Hope, West Virginia (Tr. 12, 


13). About two or three weeks later, 


the inspector: received : from. Mt. 
Hope a report of analyses of .the 


dust samples submitted. The report 
(Gov't: Exh. No’ 2) listed the four 


dust samples, the location of their 


respective sources in the mine, and 


_ pias U. g. C. §$ 801-860 (1970)... 
30 CIR 75.403 provides iu pertinent pai 
ane rock ‘dust is required to be: ‘applied, 
it shall be distributed upon the top, floor, » 
and. sides of all underground areas of a coal. 


- mine and maintained: in ‘such: quantities that | 


the Incombusfible. content. of the- combined 


coal ‘dust, rock: -dust,. and other: ‘dust: shall 


be not less than 65 per centum, ‘but. thie® in- 
combustible: ‘content in return air courses shall 
be 00 Jess than 80. per centuni.. Ai a ae : : 
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| the percent incombustibility of each 
. as s follows: | 
| : ‘Bereent 
20 feet outby survey N 0. 4504 No. aan 
sentty 


on 


. G17 


entry pe mn eno 84 
40 feet outby survey No. 3808 No.4 

entry ee 40 
100 feet outby survey N 0. 3808 N oO = 

a entry__-.- sti ae Eee eT er See 84 


the’ Administrative Law J udge 


— (Judge), considered only the firs st 


of the above samples to be “relevant 
to the violation charged” because 


only its sampling location (survey 
_ point No. 4504 No. 5 entry) was set 


~ forth in the notice: of violation: 
- While he-conceded the verity of the 


laboratory analysis with respect to 


this sample, the Judge was not sat- 


isfied that the inspector, in gather- 
ing and packaging the sample, had | 


taken.adequate precautions to retain 
its moisture content: He therefore 
vacated the notice of ‘violation. : 


On appeal; MESA contends that 


the J udge erred in failing to con- 


sider all: four samples and: in “dis: 
regarding .the.. mspector’s * unchal- — 


lenbed: assurances that the moisture 

content: of::the. panies. Was: oo 

- quately. preserved... : 
Mary E. Coal Company; Tne: ‘has 


im - Pareecpated in this" appeal. 


TL ssues Presented on n Appeal 


7 re Whether. the: J udge | errone- | 


| ously. determined that only one of 


3 530 CFR 78. 408-1 “provides” ‘that moisture 
_ contained ° in: such :a. ‘sample shall be. con- 
sidered as part of its incombustible content. 


225-410-774 


that ‘sample, which ‘shows 6L.7 


the four. dust samples used as tie 
basis for issuing the notice of -vi0-— 
lation should be considered as “rel- 


evant to the charge of violation” _ 


because of the failure to. properly 


describe in the notice the location 
from which the other thr ee samples 


; ss taken. 


2, Whether the af udge . errone- 


| cay concluded that MESA failed 
| Ti his decision’ dated Dec. 29, 1975, | 


to prove the alleged violation on the 


ground that the: MESA. ‘inspector 
had not taken “sufficient steps to re- 
tain the moisture content” of the 


subj ect samples. — 


Discussion | 


For the reasons - ; set for th below,” 


- hold that the Administrative 


Law Judge did err with respect:to 


both issues raised on appeal. There- 


fore, his decision vacating the sub- 


ject notice of. violation must be re- 


versed and an. appropriate — 

assessed. pesushs the es | 
On A | 
1171 The Jadws: in referring a 

Government Exhibit No. 2, stated : 


“ ad “The Exhibit in question shows. the 
‘results of four different floor samples 


but only ‘one of these samples was taken . 
ata: location described’ by reference ‘to 


Survey. ; Marker ‘No, :4504, which: is:,the 
survey point noted. in the notice. of. viola- 
tion. Presumabdly Y therefore, it is. only 
- percent 
incombustible, that is relevant to the vio- _ 
lation charged. * * # ei pales eape Hed) 
(Dee. p. 2.) oe | | 


Based upon our analysis of. the | 


record, we are of the view that ‘the fs 
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Judge mnistakenly concluded that 


the exhibit (report. of laboratory 


analyses) pr oved facts not within 


the scope of the charge. alleged in 


the notice merely because the ex- 


hibit, with respect to the three sam- 
ples rejected for consideration, uti- 
lized. survey station No. 3808 as a 


point of reference instead of survey 


station No. 4504 mentioned in gine 


notice. | 
As pointed out in MES. Xv s br ief, 


~~ the inspector testified that. entries 4 
and 5 were parallel entries (Tr. 11), 
and there is no showing that any of 


the measnr ements recited in the ex- 
hibit were not within 200 feet outby 
survey station No. 4504 as indicated 
in the notice.:The Judge merely 


presumed and surmised without ¢ any 
evidentiary basis therefor that the - 


three rejected samples were not 
taken fr om the area w ithin 200 feet 


outby survey station No. 4504. Fur- 
_ thermore, only the Judge appeared 


to be concerned with the relevance 


of the samples correlated with sur- 

vey station No, 3808. Neither the - 
operator nor its counsel raised any 
— question of. their relevance by way. 
of pleading or by way of objection | 


at the hearing. | 


: Under these cir -ctunstances, ° we 
agree with MESA that the. Judge 
erred in not considering the ier a= 


tory report with respect to all four © 


samples mentioned In. Government 
—_ ot No, 2. | 


| Be 


(2) ‘The secbnd 5 issue. liane to 


the. retention of moisture content 


was” initiated by the Judge, me 


DEPARTMENT. OF: THE INTERIOR 
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after noting that the regulations re- 
quire that the moisture content of a 
sample be considered as a noncom- | 
bustible portion of. that sample, — 


stated the following on page: 2 of 


his decision: 


Placing the samples. in eéilophane bags | 
and tying them with strings does not sat- — 


isfy me that sufficient steps. to. retain the : 


moisture content have been taken, 


The challenge regarding reten- 


- tion of moisture content asserted 
and sustained by. the Judge in his 
decision constituted. an affirmative 
defense which was neither. alleged 


by the operator: nor supported by 
the evidence. In our opinion, the 


Judge not only erred by asserting — 


the affirmative: defense sua sponte 
but also by concluding that the evi- 
dence of record proved it. | 

The answer filed by the « oper ator 


in response to the MESA petition © 


for assessment of civil penalty con- 
sisted of a denial that the violations — 


occurred. as. alleged, a denial that 


the operator was négligent, adenial 
that any: of the alleged violations 


were serious, an allegation that the 
_ operator demonstrated good faith — 
in achieving rapid compliance after 


the alleged condition and/or prac- 


_ tices were brought to its attention, a - 
request for hearing, and a request 
for proof of the alleged violations. 


At the hearing, likewise, there was — 
no attempt made by the operator to 
assert or establish that the inspector 
had failed.-to retain the moisture — 
content of the samples taken. | 

The evidence: pertaining to the 


occurrence of the subject alleged 


violation consisted entirely of the | 


om =S”S*~<—~SsSMAR ECOL. COMPANY, INC. | 
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| unchallenged testimony of ‘the in- 
Spector and the report of the lab- 


. oratory. analyses _ of the samples 


- taken at the mine by the. inspector 
- (Gov't Exhibit No, 2). At the hear- 


ing, J udge Moore asked the inspec- 


tor in effect how. he kept. the sam- 


‘ples after they were collected and 
before sending them to the labora- 
tory. After that question the fol- 


2c lowing colloquy took place, accord- 
1 ing to pages 12 and: ee of” ‘the 
ppenserspe . 3 a 


4 for that—cardboard containers. | 
- Q.Is it a. moisture proof container? 


A. They - are in cellophane bags ‘that a 
- were used especially for that. These bags 


a would be moisture proof. - 
a ‘Are they sealed? 


. Well, they’ re tied. There. are: ‘tags | 


ae strings and we tie them. 


Q. Were there any provisions to rene 
whatever moisture might be 1 in this dust : 


from evaporating? 

A. Yes, sir. I think SO. Ak Be 
Q. By tying them airtight? f 

‘A. That’s right. 


‘The: only evidence agidiieea L by | the 


operator on this subject: notice of 


violation was.the testimony of Mr. 
~ Hobbs and his cross-examination of 

the inspector which was confined to 
establishing - only that. the “opera: 
tor’s foreman was not neg gligent and 


. that the violation had been abated 


rapidly: (Er, 38-42) .4 
| Phe J udge concluded his decision 
ba with meet to the sacar notice of 





Mr. Hobbs ° was not precively identified in 

_ the’ record, but: was apparently. -an. officer’ of 
the Mary RK. Coal Company, Yne., ‘repr ‘senting 
it as: counsel and. also: serving BS. its: only 

witness. 
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7 - violation with the following state 
ment: o 


MESA ae ais failed to carry y its hae 


| den of proof with respect to. this alleged | 
- violation and the. Notice of Violation | is 


accor dingly vacated. 


The Judge did not; ene what 7 
he meant by his use of the term. | 
“burden. of. proof.” If he meant 


that. MESA had failed to make-out 
a “prima facie case,’ he was. in- 
_ because the challenge of 
failure to retain moisture content is 


a inthe nature of an affirmative de- 
‘s As I keep them in containers especially 


fense normally to be. proved after a 


prima facie case has been estab- 


lished and is not an element of 


proof of a prima facie case. On the. 
other hand, if he meant that MESA 

had failed. to “preponderate,” he is 
_ also in error because. the, only evi- | 
‘dence adduced on the point in ques- 
tion was on the side of MESA. It is 


clear that the Board must hold that 


the violation was proved, 


Having concluded that the al 


leged viol atron occurred, it remains — 
to be determined . what. amount 
should be assessed as a ‘civil penal- 
ty. We adopt. herein the findings 

of the J udge with respect. to: the 
-. criteria in sec. 109 (a) (1) of the Act 


(80 U.S.C. $819(a) (1) (1970)). 


The operator's: amine ig small and 
maximum penalties - would have a 
deleterious effect on its ability to 


continue in business. There ds ‘no 
significant history of prior viola- 
tions and abatement of this. viola- 





: eThe Board assunies- ‘atithority for making 


an. appropriate assessment of. penalty on the 
basis of the provisions of see. 109(a)(1) - of. 


the Act; 30 U.S.C. §-819(a) (1) (1970), and 2 
43 CFR 4.605, 


vacating - 
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tion was pr ompt: and in good aul 
- No- significant evidence of negli- 
gence or gravity was adduced. Ac 
cordingly, a paula of ae will be 
assessed. 
ORDER 


"WHEREFORE, pursuant to the 
- authority delegated to. the Board 

by the Secretary of the Interior 
(483 -CFR 4.1(4)). IT IS HERE- 
BY:-ORDERED: that the decision 
of the Administrative Law Judge 
IS REVERSED; that the order of 
the Administrative Law Judge 


SMC, “Mar. 6, 19738, IS SET 
ASIDE; and that Mary EK. Coal 
Company, Inc., pay a penalty of 
$50 forthe violation charged in 


said notice within 30 days from ee 


date of oe decision. 


1 _ Davi Dok: 
. Gite Pe aaa e J sia 


WE CONCUR: 


md Howarp J. Scuettmnsere, JR, 
Administrative J ‘uddge. 


| Louie ¥. ‘SrereEn;: 7 
3 ole ae of ue Board. . 


oH “UNITED STATES $ STEEL 
CORPORATION 


~ 7 TBMA 109 
| “Decided N. ovember 29, 1976 


Appeal by Mining Enforcement and 
| Safety Administration from a decision 
by. Administrative. Law J udge Frank- 
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Notice of Violation 1. 


- [83 LD. 


lin P. Michels, dated Oct. 10, 1975, 


in Docket No. HOPE 75-712, in which _ 
— granted: the Application for Re- 
view filed by ‘United | States” ‘Steel 


Corporation and vacated a sec, 104(b) 
Order of Withdrawal pursuant to sec, 


105 of the Federal Coal Mine ‘Health 


and Safety Act of 1969, 
Affirmed. 


1, Federal Coal Mine Health and Safe. 
ty Act. of 1969: Withdrawal Orders: | 
Failureto Abate = ; Le aie ie: 


Where an inspector finds that.a violation 


has not been abated within the time fixed - 
for abatement; his authority under sec. 
104(b) of the Act to issue either an ‘ex- 
tension of time or an order of withdrawal 


must be exercised reasonably based on 


the. facts confronting him at the time. a 7 
USC. §814(b) (1970). ad _ 


2, Federal Coal Mine ‘Health a - 
Safety Act of 1969: Notices. of Viola- 
tion: phetement ey Wey 


Respirable dust ne required: to’. be 
taken pursuant to 30. CFR 70. 250 may 


be taken during any shift so long” as ; 


the miner whose work atmosphere is 
being sampled is employed | in ca usual ; 
peteaon , eae 


APPEARANCES: Thomas A ‘Masco! 
lino, Esq., Assistant Solictor, and David 
L. Baskin, Esq., Trial ‘Attorney, for 


appellant, Mining Enforcement - and a ‘ 


Safety Administration; Billy ML. Ten- _ 
nant, Esq.; for appellee, United States "§ 
steel Sorporanica: 7 = 


OPINION BY CHIEF ADMIN: | 
ISTRATIVE JUDGE DOANE 


a : ‘UNITED STATES STEEL CORPORATION 
| November 29, 1976 


INTERIOR BOARD. OF MINE 
OPERATI ONS APPEALS 


FP actual and Procedural 
ea B ackground 


“One Nov. 6, 1974, a Mining: En- 


for cement and Safety Administra- 
tion (MESA) inspector served by 


‘mail on the United States Steel Cor- 


: poration. (U.S. Steel) a sec. 104 (b) 
notice of violation which alleged 


that U.S. Steel had violated 30CFR_ 
70. 2501 by failing to take respirable 
dust samples with: respect to eight © 


individuals as required by the above 
regulation. On Dee. 4, 1974, a notice 


extending the time for’ ‘abatement 


fixed in the N ovember. notice was 


served by mail upon U.S. Steel, and 
the reason for extension was stated — 


bP 4% 
Sete [respirable dust sam : inspector determined that the “area 


ples were collected and/or a. valid 


reason’ was - submitted for: not col- 
lecting: samples for 4 of 8 em-- 


ployees; therefore, additional time 


130 CFR 70. 250 provides: 


“(a) Except as provided. in ‘paragraphs a 


(b) ‘and (ec) of this section, one sample of 
respirable dust shall: be taken from the mine 
atmosphere. to which each individual . miner. 
is exposed: at. least: once ‘every 180 days, ex- 


under the: prone (of: §§.7 0. 210, 70.220; 
and 70.230, 

OD) One. garnple of respicanis ‘aust shall 
be taken from the mine: atmosphere to which 


each individual miner assigned. to: a. working — 
section is “exposed at least once every 120 
days, - except : those. miners: ‘already sampled 


during such 120- day period in sampling cycles 


| conducted under the provisions of §§ 70. eas 
70.220,. and. 70. 230. of. this part. soe sk 


Se, ee ee ee, ee 
. “(d) ‘The samples. required under the pro- 


---yisions of:this: section shall be taken during 
.. any shift. where. the miner. is. employed. in 


his usual oecupation tee? 
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was er anted? ‘ The. neticas required oe 


the alleged violation to be abated by oe 


Jan. 2, 1975. On Feb. 13, 1975, a sec. 
104(b) Order of: Withdrawal was 
personally issued to U.S. Steel when _ 
a MESA inspector determined. that 
respirable dust samples. for two of © 
the eight original individuals had - 


not yet been submitted and that the : 
time for abatement of the violation | 
should. not be extended. Prior to 


issuing the Order, the. ‘inspector 
examined U: S. Steel’s records to de- 


termine whether samples had been 
taken since Dec. 4, 1974 with respect im 


to these two. men.. ‘This. examination 


revealed that. such samples had not 


been: taken and also that no copies : 
of the Nov. 6 and Dee. 4 notices were 
present at, the: mine office. | | 

. When he. issued the. Order,. the - 


affected by the. violation” was. the 


‘entire section where each of the two 


individuals worked. “Accordingly, 


he withdrew: all. personnel | from 


two sections of the mine, One of the 


individuals reported for work at 4 
p.m. and the other at 12 midnight 
at which times the Order was modi- 


fied to permit the resumption of 
cept those miners already sampled during such | 


180- -day period in sampling eycles conducted © 


mining in the’ section ‘where each 


| worked: so. that the sample. of. his. 


work: atmosphere could ‘be taken: 


The inspector denied a U.S. Steel 
request to liave the midnight: shift 
miner report for work at 4 Pp Mya 
shift. early, in order for the opera- > 
tor’ to “cabate’the~ violation ‘as 
quickly as “possible. After the tak: a 


ing of these sainples, the Order was | 
terminated on Mar. 28, ‘197, 5. 
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U.S. Steel fled a timely: Appli- 


cation for Review of the Order 
alleging: that the: inspector: had 
acted arbitr avily, | unreasonably, 
and capriciously in his cetermina- 
tion: (1) that the time for abate- 


ment should not be extended; (2) 
that the area affected by the viola 


tion was two entire sections; and 


(3) that the 12 pm. miner could 


not work ‘an earlier shift. in orcer 


for the operator to abate the vio- 


lation. more quickly. MESA filed 
an answer er eed U. 5. a 


allegations. — 
A hearing was held ere 


the Administrative — Law Judge 


(J udge) on May 29, 1975. In his de- 


- cision, the J udge ‘found that al- 


though return ‘receipts indicated 
that U.S. Steel had received the 


initial Notice, ‘neither the Notice 


nor a subsequently issued extension 
could be found in U.S. Steel’s files 
on the morning of Feb. 18. As a re- 
— sult, the Judge found that the fail- 


ure to take the required s samples. 
upon the foregoing findings of fact, 
and conelusion. of Jaw, the alee 


was the result of poor bookkeeping. 
He also found that: (1) US. Steel 


had an excellent record of being co-_ 


operative with MESA; (2) that the 


instant mine had a. good history of | 


maintaining a respirable dust con- 
centration of less than 2 milligrams 


in that; it had been issued only four 
respirable. dust violations in the 


period 1971-1978 ; and. (3) the vio- 


lation. did not create any health or 
: safety hazards, The Judge. based. 
the last of these findings on. testi- 


mony. of MESA witnesses which i in- 


| dicated that: CL) the. Pe, sam- 
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ples ¥ were not used to “enleulate the © 
respirable dust levels for pur poses 
of determining compliance’ with 


_the respirable dust standards; (2) 
the sections where these tivo indi- - 
viduals worked were in compliance 

with the 2- -milligram. standard . at 
the time; (8) if the samples. were to 


indicate a respirable dust level ex- 
ceeding the mandatory standard. 
neither would a notice of violation 
be issued nor would any corrective 
action. be required; and (4). the in- 
tent. of 30 CFR. 70.250 was appar- 


ently to provide HEW with some 
correlating information. to. be used 


in conjunction with X-re ays In pneu: 
moconiosis cases. - es 
The Judge concluded, asa. nates 


of law, that the inspector’s author- _ . 
ity under sec. 104(b) of the Act in — 


determining whether the time al- 
lowed for abatement should be ex- 


tended or an order of withdrawal — 


issued carries the implication that 
it will be exercised reasonably, not 
arbitrarily or capriciously.. Based 


concluded: that: the inspector had 


acted unreasonably i in failing to ex- 


tend the time allowed for abatsnient 
and in issuing the. subj ect. Order, — 
and that the Order ii peas : 


| improperly issued. 


MESA filed a timely Notice of 
Appeal and in-its supporting brief 


contended that the Order was. rea- 
-sonably and properly issued. Al- | 


though the Judge did not rule on 
the issue, MESA also contended 
that the inspector properly refused 


si} UNTPED: STATES STEEL CORPORATION 
7 ae? 8 me. & } November 29, 1976 
: U. S. Steel's entieee to fee the mid- 
- night shift miner work one shift 
earlier because U.S. Steel did not 


inform the inspector that the indi- 
vidual would be. sampled while 


working at his usual occupation bi 
his usual section. U.S. Steel filed as _ 


: its brief in opposition the brief it 
had ee before ithe J udge. 


Ts ssues Presented 


. - instant Order. 


to abate: the violation more quickly. 
3 “Discussion | 


A. ” 


have acted in the same manner.” 
The J udge, in his opinion, charac- 
_ terizes the inspector’s authority in 
determining whether a notice of ex- 
_ tension of time or a sec. 104(b) 
order should issue as “carrying the 


implication that it will be reason- 


ably exercised.” 


[1] In Old Ben Coal ne ee 


IBMA 294, 88 LD. 335, 1976-— 
“sd 1977 OSHD par. 21, 094 (1976), the. 


Boned. eer S| its ait concern- 


ing the validity of a sec. 104(b) 


order when it held that the inspec- 
tor’s determination to issue a sec. 


- 104(b) order must be based on “the 
facts confronting the inspector at — 


the time he issued the subject with- 


drawal order regarding whether an — 
additional abatement period should 


be allowed.” In the instant case, the 


issuing inspector was aware of — 


rs Whether the: Judge erred in 
ae enciuais that the inspector had 
acted. unreasonably in issuing the. 


bookkeeping problems at the mine — 


office on the morning of Feb. 18, and 


he was also aware. of U.S. Steel’s 
record with respect to being: gen- 


-B. Whether the - inspector me -- erally cooperative with MESA and 


| unreasonably in d enying US. 
— Steel’s request to call in the mid-— 
night shift miner to work an ear-— 

ier shift: in order for the operator 


- in maintaining compliance with the © 
respirable dust standard. Inasmuch _ 
as the subject violation presented — 
no ‘health hazard for the reasons 

cited by the Judge and in light of — 


the above facts, the Board is of the 
opinion, as was the J udge, that the _ 


MESA inspector acted unreason- 
ably in failing to extend the time . 
In de: brief on. appeal, MESA 
submits that a sec. 104(b). order 
of withdrawal “is properly issued — 
where a reasonable man, given 
an inspector’s qualifications, would 


for abatement and -in issuing the 


‘subject. order. 


[2] With respect to the issue of _ 
whether the inspector acted prop- _ 
erly in denying U.S. Steel’s re- 
quest for having the midnight shift 
individual work the 4 p.m. shift, 


the Board is of the opinion that the 
inspector erred. The inspector 
based his denial on the belief that — 


such action would constitute a pro- 


hibited tempor ary transfer because. 


U.S. Steel did not specifically in- 


form him that the individual 
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_ would be wouune nm hie dene oc- 


cupation. The provisions of 30 
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tion, that, under the cir “cumstances, 


this denial by the: inspector of U.S. 


CFR. 70.250(d) specifically permit: 


the” taking of the. required sample 
during © 


occupation. That the inspector felt 
that he needed to be specifically in- 
formed that: the individual would 
be working in his usual occupation 
infers that he believed U.S. Steel 


any shift in which the — 
miner is. employed - in his usual °°) 


| therefore, unr reasonable. 


Steel’s request was arbitrary and, : 


ORDER 


"WHEREFORE, ied ag to the 
authority delegated to the: Board 


‘by the Secretary of the ‘Interior 
(43 OFR 4.1(4)), IT IS HERE- 


would deliberately violate the law 


by employing the miner in a differ- 
~ ent: occupation. ‘In the first. place, 


to inquire » from: ‘the © 


be employed :at his usual occupation 


during: the earlier shift. Secondly, 


‘not having made the inquiry, it:ap- 
pears to.us that the inspector had 


no more reason to assume that the 

- miner would not be employed in his 
usual occupation than to assume _ 
| that. the would be. We are of the 


BY ORDERED that the decision 
of the Judge.in the above- a carga 


sas 1 IS. AFFIRMED. 


oe all the inspector needed. to do was — 
operator 
: whether ‘the: ‘subject ‘miner would... 


opinion, nee. to MESA’s posi, | 


Pi, Dax PID Date By . 
: ou Administrative J rudge. 


Wa CONCUR: 


Howat J. Séae ated Jr. - 
Administrative Judge. sae Bore tt 


Louis E. STrircen, ~~ 
Member of the Board. 
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3 Se “RIVER ANADROMOUS FISHERY ce ee rt 


November 22, 


“OF BONNEVILLE 
POWER. “ADMINISTRATOR TO 


AUTHORITY _ 


F PARTICIPATE Ii FUNDING OF 
- PROGRAM TO 


7 - ROMOUS FISHERY* 


Bonneville” 


“Power 
Generally > 


The: Bonne ville Power ‘Administrator jas 

. authority to undertake or fund a study 
or. project to help restore the Columbia 
River anadromous fishery if he finds that 
such a study or project is necessary or 
appropriate to carry out his power mar- _ 
keting: responsibilities under the Bonne- 


ville Project Act, 16 U.S.C. §§ 832-8321 
(1970), and other related statutes. e _ 


M-86885 


a ovember 22, 1996. 


To: Bonneville Power Adminis- 


trator. 


~ From: “atonal Solicitor, ‘Port. 


land. 


‘Sungzcr: “Authority. of penkevile 
Power: Administration to par-. 
Rees in funding of program — 
to help restore the Columbia 


River’ anadromous fishery. 


Banrieyille: 


" anadromous fishery. ‘ans "That aad! 


. *Not in Chronological Order. 


- **On Nov. 29, 1976, that memorandum was. 
‘replaced by a similar one among BPA, the four 


227-814-774 


HELP RESTORE 7 
THE COLUMBIA RIVER. ANAD- 


| Power “Administra. 
tion (BPA) and four Columbia 
- River Indian tribes have entered: 
- into'a Memorandum of Understand- 
ing in which. each party pledges to. 
take part: in a program intended to. 
7 help. restore the Columbia. River. 


tions, 4 -* °*.” 


1976 | 


has been. greatly Guniniened in. Te- 


cent years as a result of a number of 


factors, a major one of which has _ 
been the construction and operation — 
of the multipurpose dam‘and reser: - 
_ voir projects of the Federal Colum-~ 

| bia River Power System (FCRPS). : 
Administration: 


for that System and pursuant to | 


BPA is the power marketing agency 3. 


statutory and Secretarial direction — 


and Memoranda of Understanding 


with the Corps of Engineers (Con- 
tract No. 14-03-19250) and the 
Bureau of Reclamation (Contract: 
No. IBP-4512) determines’ the: 
power facilities. to be: installed by 
those agencies at those projects and 


-the schedules of. power operations * | 
of those facilities. However, opera- 


tion of the projects for power pro-. 


duction is subject to certain con- 


straints necessary to protect or 


fulfill other purposes, including 


fisheries.t 1 


. treaty tribes said oe Pacific as Region- 


al Commission, consisting of the governors of 
Oregon, Washington and Idaho and-a Federal. 
Cochairman. The Commission is charged by. 


_ federal statute (79 Stat. 574, 42 U.S.C. § 3183 
(1970)) with: responsibility for economic de- 


velopment and resource program. coordination. 


in the Pacific Northwest. 


1 See. also The Pacific Northwest ‘Coorainas- 
tion Agreement (BPA: Contract No; 14-03--.. 


48221, Sept. 1964) executed by fourteen Pacific 


Northwest generating utilities. and the United. 
States, That agreement notes in a Recital that 


“coordination for the production of power must — 3 
take into consideration nonpower ‘uses for: | 
water resources and ‘must be achieved as a 


part of the comprehensive development and 
Management of water resources for maximum . es 


- Sustained benefit for. the public good: a 


Sec. 15 of that agreement provides : “Nothing 
in this agreenient shall require a party to oper-. 
ate a Project in a manner ‘imeonsistent with. . 
its’ requirements - for nonpower uses or fune- 
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‘The four tribes have treaty- 


secured fishing rights on the Co- 


lumbia River. system which are 


affected ;by the operation of the 


Federal Columbia River Power 
| System. 12 Stat. 945; 12 Stat. 951; 
| - Stat. 957; 12 Stat. 963; Sohappy 


. Smith (U8. v. Oregon), 302 


r. Supp. 899 (D. Or. 1969) ; Con- 
federated Tribes of the Umatilla 


Indian Reservation, et al. v. Calla- — 


way, Hodel, et al, Civil No. 72-211, 
D. Or. Aug. 17, 1973, | 


BACKGROUND OF 
MEMORANDUM OF 
UNDERSTANDING 


7 A, Relationship of Federal Power 
Operations to Columbia wer 
Fish Runs: | 


The Columbia River and its trib- 


utaries are the major hydroelec- 
tric -power source of the North 


American continent. This river Sys- 


tem has also long been recognized 
as one of the. world’s greatest 
producers of anadromous salmon 
and steethead. This fishery 1 resource 
has played a major role in the 


cultural and economic development 


of the. Teaiom e From the very onset 


3 As noted by the federal court in Sohappy Vv. 
Smith, supra: 

_ “The Columbia River has long been one of 
the world’s major producers of salmonid fish. 
Several species of salmon and steelhead trout 


inhabit the river and its tributaries. They are 
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seo facear power « or “multipurpose 
: development on the river Congress 


has recognized. the importance of 
incorporating into such develop-— 
ment measures and ‘expenditures | 
for protection of the anadromous . 
fish resources. And it has recog- 


nized that the cost of such protec- : 


tion should be borne largely by 


those who benefit from the project. 
construction and operation,. includ- 


ing power rate-payers. This recog- 
nition has extended from the provi- 
sion for fishways in the Bonneville 
Dam, the first of the river’s federal 
hydroelectric projects (49 Stat. 
1028 ; see also Sen. Res. 113, Apr. 9, 
1937, and Sen. Doc. No. 87, 75th — 
Ist. Sess., pp. 27-40), to the 
recent authorization of a Corps of 
Engineers 58.4 million dollar Snake _ 
River Fish and Wildlife Com- 
pensation Plan in the Water Re- 
source oleae Act of 1976 


(PL. eh), 





spawned in the tributaries, headwaters and 


Mainstem, migrate to the Pacific Ocean where 


they spend the bulk of their adult life, return 


generally to the river or stream of their origin, © 
Spawn, and, in case of. salmon, die. From 


ahoriginal times these salmon and steelhead 
have been a highly prized source of food. They - 


are also.a major recreational attraction to. ..<° 


sports fishermen, 
From the earliest known times, up to and 


_ beyond the time of the treaties, the Indians 


comprising each of the intervenor tribes were 
primarily a fishing, hunting and gathering 
people dependent almost entirely upon the 


natural animal and vegetative resources of the 
- yegion for their subsistence and culture.” * * *— 


(pp. 905-906) © 
See also “The History and Development of 
the Fisheries of the Columbia River’ by J oseph - 
A. Craig and Robert L. Hacker, Bureau of: 


. Fisheries, U.S. Department of the Interior, 


Purean No. 32, 184 Dp. (1938) Apanlidned _ 
1940), | ae 
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The cost of ive mitigation and. 
compensation effort has been allo-. 
cated to the “purposes: for’ which — 


the dam and reservoir projects are 


| constructed and operated. 2'To date. 
7 approximately. $300 million of cap- 


ital investment for fisheries-related 
facilities or programs associated 


with projects of the Federal. Co- 


~ lumbia River Power System has 

been assigned for repayment from 
power revenues. At the present time 
the annual’ costs to be returned from 


power revenues to cover operation © 
and maintenance and interest and 


amortization on the capital invest- 
ment of these fisheries facilities and 
measures amounts, to some $19.5 
million, 

Much. data has been. ‘compiled 


and numerous - reports written by 


many agencies to. analyze the re- 
cent trend and current status of the 


Columbia River salmon and steel-~ 
ee runs and the causes of their - 


-® The construction ‘agencies (the ‘Corps of 
: Engineers and: Bureau of Reclamation) prepare 
= plaiis and’ specifications: and benefit-cost esti- 


“mates for proposed projects. The cost estimates . 
- inelude separate listings for serving each of 


.. the project purposes and proposals for recovery 
_ -of the portions of these. costs which under law. 
must be returned to the Government. Depend- 
ing upon the applicable project authorizing 
legisiation,.costs are assigned for return in.ac- 
cordance with. statutory law or administrative 


‘guidelines. Virtually all of the costs: of. fish- | 
eries-related facilities are included as joint = 
costs and allocated to the purposes: served. See 


“Schedule. Ay. pp. 32-33, 1975 BPA Annual 
Report. Final allocations are’ made _by the 
. constructing agency: or in’ certain cases by. 
_ the Federal. Power Commission. ~All capital 
investment and operation and maintenance 
casts. allocated: to power | Just be recovered 
from power revenues. — 


decline.* ‘While ae ate in ites 2 
reports and.the conclusions. drawn 


from: them differ’ in a number ot 


respects—-some: very. markedly— 
two indisputable _ conclusions are 
relevant to our consideration here. - 
The. salmonid | runs, 


‘ See, C.Jur in addition to Sen, Doe. No. 81, 

a: 
a Ee Annual Fish : -- Pagsage’ - Report, i 

Columbia ‘River Projects, by North Pacific oe 

“Div. Corps of: Wngineers. > . 

_ 2 Columbia River Fish Runs: and 


Fisheries. (updated annually) by. Oregon... ; 


Department of Fish: and Wildlife ‘(for- 
- merly by Oregon Fish Commission) and. 
Washington, Department ‘of Fisheries. 


3, Lhe Sport and Commercial Harvest | 


of Recent. Columbia River Salmon and 
Steelhead Runs (1973). by the Oregon 
State Game. Commission. 
. 4, Status ‘Reports: on 
Fish Runs of the: Columbia River by Tish. - 
and Wildlife: ‘Committee of the Pacific 

- Northwest River Basins Commission. - 
' 5, Columbia Basin Salmon and Steel- 
head Analysis (1976) ‘funded by the 
‘Pacific. Northwest: Regional. -Commission. 


6: The Snake’ ‘River Salmon & Steel- 


* head: Crisis, Its-Relation to Dams and’ 
Northwest . Fisheries ‘ Centen,,,National”” 
Marine Fisheries Service. —— 

% Snake’ River. Runs of. Salmon and 
Steelhead Trout: Trends in Abundance 
of Adults and. ‘Downstream Survival of 
’ Juveniles by Howard L. Raymond, North- 

‘west. Fisheries’ as National Marine | 

Fisheries Center. * 
- 8, Special‘ Repart, ower Snake River. 
Fish and’ Wildlife. Compensation: Plan, 
Walla: Walla District, U.S. Aaay, Corps : 
“of Engineers; 1975.” 
- 9, Annual: ‘Progress Reports ‘Fisheries- 
Engineering ' ‘Research Program by North | 
' Pacifie Division, U.S. Army cone ‘of 
Engineers: '. 

10. In Sea. and “River-Raseareh ° at 
~. the Bureau. of Commercial: Fisheries. Bio- 
“fogical Laboratory, ‘Seattle,. Washington, | 
1966-68, Circular No. 329, ide of the | 
Interior 1969.: ‘4 2 
'u IL The ‘Salmon=—-Thetr': “Fight for 
- Survival by. Anthony Netboy, pp. 263~ 
310 and Appendix Table 6- (1974). 


especially : . 
7 those destined for the} pues Colum- 


Anadromous 


the. National: Energy Crisis (1975). by. 
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nes ie andl Gnuce River” Basins. eee 
es, shown perilous declines since ‘the 
first dams. went’ into operation.® 
-- And construction: and operation of . 


- the Federal Columbia River Power ” 
_. ing opposition to fuller. and more 


‘System has been. a. major cause of 


these declines. One-half of the nat- Ai 
ural spawning habitat waters. of 
the. Columbia River: Basin has ei- 


; ther been flooded or ‘blocked by 


og dams (most of them: federal) and 
many of the rest have suffered se- 
ie power | 
; those that: threaten to unreasonably 
_ impair federal treaty or other trust 
obligations to Indian tribes having — 
vested ‘fishing:rights on the Colum- 
bia River System, | 


vere degradation: 6 Large numbers 
oof both juvenile” downstream. mi- 


Bs grants and returning ‘adults have 
perished attempting to pass over 
or through the dams.’ ‘To some ex- ~ 
tent the ‘declines in ‘run size have 
been. mitigated by greatly increased. | ao Ue < & os 
7 : B. Indian Treaty Fishing Rights 

and operational modifications of ; 
the dam and reservoir: projects, by 
improvement or opening up of sub- 

stitute: ae habitat, and | by 


artificial propag: ation, by structural 


other measures. . _ 
But it is apparent that, ‘although 


= Condes and the public. have con- 
| -sistently recognized: the heavy ad- 

verse effect of the dam and reser-- 
yoIr projects” on the. ‘Columbia i. 


a River fishery resource and have con-. 


_ according to one. on nenanea in cons: : 

nection with the authorization . of. Bonneville : : 
--Dam,: the. commercial landings .of..Columbia 

a River salmon, exclusive ‘of the ocean troll: fish- 

7 = ery, averaged around 29,000,000-Ibs. per year 


for the decade preceding ‘the: construction of 
that dam. (Sen... Doc. -No:- 87, supra, p. 12.) 


From 1971-1975 these. landings dropped to an. -- 
average of around 8,514,000:.(Report on “Wish: 
Runs” by Kirk Beiningen,. Oregon Dept. of - 
Fish and Wildlife, contained.in “Investigative 
~ Reports of Columbia. River Fisheries. Project” | 


prepared for Pacifie. Northw est Regional Com- 
mission, July 1976.) .. 


.Columbia- Basin ‘Salmon - pnd " Steethead - 
Analysis. (Pacific Northwest Regional ¢ Commis- 


sion,.1976), p38. aie nem, 
7 Toid: DD. 6-7. ee oe ane ne 
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: tinuously. Seas: a” legidative . 
and: public policy of restoring and | 


maintaining that resource, the ef- 


‘forts to do'so to date have not ‘been 


adequate. ‘This has caused increas- 


effective utilization of the river's 


se power potential and of the facili- 
ties that have been installed or au- 


thorized ‘for power production. It 


_ has also resulted in legal challenges 
to certain existing or proposed 


operations, _ particularly 


Confederated Tribes vO, allaway, 
Hodel, et al., supra, was a case 


against certain officials of the Corps 
of Engineers | and the Bonneville = - 
. Power Administrator challenging 


the proposals to. make adjustments 


in the projects and operations of — 
the Federal Columbia River Power _ 
System for power peaking pur- 
poses. The plaintiffs alleged - that 
such’ operations would unlawfully 
impair Indian treaty fishing rights. 

In the Final J udgment j in that case 
the U.S. District Court made os 7 

é following Findings _ of Fact: 


12, Statements ‘and: affidavits by® ‘gev- | 


eral fishery experts, including persons 
‘from the Federal and state. agencies, 
: charged: with fish management have been 
introduced. by the Plaintiffs in this ace ee 
’ tion which indicate. ‘substantial . concern 


by those experts and their agencies with — 
the effect | of ‘Defendants’ peaking pro- 


posal on the. upstream and. downstream 


1) eee AUTHORITY. OF. ‘BONNEVILLE POWER ADMINISTRATOR TO. 
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* imigration’ of ‘salmonid fish’ and on ‘the: 
future supply of such fish. “Defendants ; 
have introduced: reports: and affidavits’ of. 
a ‘fishery expert. that the. ‘Defendants’ uk 
| peaking proposal need: not have any sub- "fishery. agencies.. Conversely, the Defend- | 
ants may, as a result of these studies, — 


and the. interim operating criteria, to be za eo 


stantial adverse effect - on ‘the: migration 
2 and. future supply of. salmonid. fish. The 


Final Environmental Impact Statement, - “ 

- Modification for. ‘Peaking, filed ‘June 16, 

—-s 1972, Defendants’ Exhibit. No. 9, includes 
_ statements. of. agencies and interested 

| Persons made.on the effect of that plan - 


on the’ ‘fishery.. ‘Defendants do. not: eon- 


cede’ that their proposal will ‘materially = 

interfere with fish migration or supply.’ 
_ but. they. do acknowledge. that the cons 
cern. of fisheries experts justifies : further’ 


i ale 14, Pursuant . to congressional - direc.” 
tion, the ‘Defendants are undertaking. a. 
-basin-wide review study of project opera- | 
tions and development plans known as” 
the ‘Columbia River : and Tributaries a 
Study now scheduled for completion - pala 


rT; € 
nek This i is peated: ed: to provide factual ‘ above does. not. authorize ‘Defendants to. 


impair or destroy. any fishing rights of 


and: to. insure that. the ‘Columbia River 
water. resource system is responsive. to 


the interests and desires of: the publie.’ Cae 
— Interim operating criteria are being ‘pre: : 

_ ‘pared as a part of this study. and. are ex- 
- pected to be available > by the summer of : 
| tee (1974. ee . eo ate 
15. A number of these studies « on the 


impact: of the proposed operation on the 


fishery will: be completed. prior to. any 7 Sas 
ag reports annually. through 1978 for 


. operational changes associated with the oe 
peaking ‘proposal. However, it. is recog- — 


nized» that some of the studies are of a 


a continuing nature and some required in- 


7 “formiation ¢ cannot be obtainéd without ex: en fe 
~ tended prototype operation.” ‘The results 
. of. such ‘studies: may alleviate or. ‘satisfy, ae 
the: concerns. of the. Plaintiffs and the — 


: ° Meiputaris study). adout: revised. onstath 
Ing: criteria: ‘and . supporting “procedures. 
from those contained in the July 26,1971, 
Position paper for periods of substantial =o 
upstream and downstream. salmonid | mir 


gration. and “during: authorized: ‘fishing Ge 
seasons. eae 


yar Ee 


| “In its Cbaclusidis of Law m a Sy 
, Final J ndgent the U. S. District — 


research into the éffect of. the: peaking ie 
_ proposal on fish migration, the supply of a Court held: 
fish and fishing activities, ; ane 

13. The Defendants have ‘undertaken | 
or caused. to be undertaken, and. agree : 
within their authority: to ‘continue Te 
search and studies to. identify: and assess 
— impacts of » the modifications and opéra-— 
= tion. of the projects upon upstream: and . 
downstream fish migration, fish: ‘mortal- 


vies ity, reproduction, and fishing activities... 


8. The. ‘Plaintist. Umatilla. “Tribe su 


| the individual Plaintiffs as members of 
the. Yakima Tribe have inter ests in, rights > 
- secured: by treaty: and: recognized by the 
. Seeretary of the Interior to fish at vari- 
ous: usual, and. accustomed: stations. and: : = 
“places in the: Columbia’ River and its trib- noe 
i. utaries. and. to use the in-liew fishing sites " 
in'the Bonneville Pool... - 
. Be “The: authority for. ‘the. médifieation | 
and: ‘use of the'Bonneville Project ‘and 
~ other .F Federal Projects on the. Columbia ae 

~~ River, for generation of “peak time” elec- | 
tric power as described in. ‘Findings. of 


Fact, ‘paragraphs numbered 8,9 and 10 — 


Plaintiffs secured DY: ss with fe 


= Indians. 


The. J casa a m dhag : case re- a 
: attired the defendants to give certain 
_ notice to the plaintiffs of any: ch: ange 

_ inthe operating limits for the Bon- 
neville. The Dalles or John Day 


Pools and. to provide periodic status © 


all of defendants’ Columbia River 


and. tributary. fishery research, and i? a 


: studies, 
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Then main i ene of: ‘thisve case: was . 
to acknowledge that the operations’. 
| Federal Columbia River~ 

| Power Systent do have an impact oD | 


of .the. 


2 Columbia: River fisheries and Indian 


such effects: While* ‘the J udgment 


does not. require the ‘Aaiministr ator 
(or the Corps of: Engineers) to 
undertake any specific research or. 


mitigation activity, it does indicate. - 
_ that such research and activity - is. (1969). I United States v. Wash- 
.- within the legitimate concern and. "9 ton, supra, the United States. 
~~ Court’ of | a for ont 


a purview of both the Administrator ie 
and the Corps. of Engineers.® That 


| decision. and, other. federal court de- 


_cisions construing India treaty fish- 
ing tights, ATe;: therefore, relevant 


__ to-a consideration of whether‘a par- 
ticular proposed expenditure. from 


the Bonneville. Power Administra- 
tion. Fund, which the Administrator 


includes in his annual budget. sub- 
“mitted to Congress: pursuant. to the - 
- Federal Coluiibia River Transmis- _ 
sion System Act (discussed infra), | 
is for a “purpose necessary or ap- 
propriate to. Pueidle out. the duties 


§8In a “subsequent decision in anoties case. : 


the same judge , held: 


“For example, I just never. ‘Geard of any — 
concept that the United States Government 


' ean’t do something in the world that’s going 
to reduce the wildlife count or the fish count. 


Of course they ean.” (Umatilla. v. Hoffman, 
Civil No. 74-991, Judge Belton, Tr. 
Nov. 23, 1975.) 


However, we do not construe this as reliev- e 
Ge an ageney from an obligation to take . 
reasonable ‘steps to minimize adverse impacts — 
of its activities on the Indian treaty reserved | 


. fishing right. Cf. U.S. ‘pleading in U.S. ‘Y. 
Wasliagior infra. | _—- i 
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eiapesed ‘upon he Administrator i 
pursuant to law.” | 


_ Among those other decisions are 
Sohappyv. Smith (U8. v. Oregon), - 


supra, and United States v. Wash- 
treaty fisheries Th particular: and: ington, 884 F. Supp. 312 (1974), 
that the Government as the opera- _af’d, 520 F.2d 676 (9th Cir. 1975) 5. 
tor of that system may have some } | 
obligation ‘to’ either: mitigate such - rehearing - denied, 44 L. Wh 3532 
adverse effects on: the treaty fishery — 


or possibly make ‘compensation -for. 


cert. deniéd, 423 U.S. 1086 (1976) 


(3/22/76). ‘Sohappy v. Smith, af- 


firmed and construed the treaty fish-. 
ing rights of each of the four tribes 
hich: are parties to the Memoran- 
dum of Under standing with Bonne- 
ville, 802 F. Supp. 899 at 905 


. Cirenit stated : 


To this day, fishing - remains an impor- 
tant aspect of Indian tribal life, providing 
food,-employment, and an ingredient of 
cultural identity. Indians. have. adopted 
modern techniques of sport and commer- 
cial fishing. They share the concern. of . 


other: citizens with preservation of runs 
of. anadromous fish. Some tribes regulate 
the times and manner of fishing by their — 
members. | | 


°° 590-F. 2d 676, 683 “(oth Cir. 1.1975). | 


The United States (at the request. | 


of the Secretary. of the Interior) has — 
| recently, asked the United States 


District. Court to hold that Indian 
treaty. fishing rights such as those 
vehich exist. on. the Columbia River 

“are entitled to protection from and 


| og not be impaired by actions 
I just never heard of that concept before. » 


* which significantly and ad- 
versely affect fish habitat and the 
number or quality of fish: available — 


to treaty Indians.” (United States 


Supplemental Complaint for Decla- a 


| ratory J udgment filed Nov. i, 1976, 


69] AUTHORITY OF BONNEVILLE 
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in U. 8. v. ‘Washington, No. 9218 
W.D. Wash. ) 


a In Sohappy v. Smith, supra, the 
- federal. court recognized that the. 
‘Indian fishery i is “an interest to be 
~ recognized [and] a fishery to be 

promoted” i in a, fisheries “regulatory 

and developmental program,” 302 . 
FE. Supp. at 910. Accord, State v. 

Tinno, 497 P. 2d 1386, 1393 oe : 


1972). 

The threat of having BPA’ s con- 
gressionally authorized power op- 
erations curtailed or rendered less 
flexible if means are not found and 
undertaken to lessen their impact on 


Indian‘ fisheries is no idle or epoca 


lative one. 


The Supreme Court of the United | 


States in a case interpreting the Co- 
lumbia River fishing rights of the 


Yakima’ Indian Tr ihe stated the na- 
ture of the Government’s obliga- 7 
tions under that treaty as follows: 


tae It is our responsibility to see 
that the terms of the treaty are carried 


_ out, so far as possible, in accordance with 
the . meaning they were ‘understood to 

_ have by the. tribal representatives at the — 
Council and in a spirit which generously 


recognizes the full obligation of this na- 
tion to protect the interest of a 2 dependent 
people. * * * | 3 


| ‘Tule v. Washington, 315 US. 681, x 


684 (1942). 
| This statement \ was aad and re- 
lied upon by Judge Belloni of the 
US. District Court for Oregon i in 
- Sohappy vy. Smith, supra, ‘Similar 
statements were quoted in U.S, v. 
4 hie ca supra, 384 F. SUPP. at 
330-831. 


1976 


And in. US. — Washington, a 


supra, the Court of Appeals said: 


* *.* The Supreme ‘Court has. indi-~ 


cated its extreme reluctance to find con- a 


gressional abrogation | of Indian treaty 


- rights in the absence of explicit statutory 


athe 


language So directing. a Et 


520 F.2d at 689, 


Not only is there an aheenee of 
any such explicit statutory language 
for the Columbia River System, but 
in the case of Bonneville Dam Con- 


gress expressly authorized the ac- 


quisition of “in leu sites” for the 


Indian fishery (50 Stat. 22 as 


amended by 69 Stat. 361), an au- 


_ thorization that would be pointless — 
if the treaty rights were’ ) Intended 
to be > superseded.” | 


BPA’S STATUTORY. 
A UTHORITY 


_BPA’s statutor ‘y authority is 


- found pr imarily 3 in the Bonneville 


Project Act, as amended and sup- 
plemented, 16 U.S.C. §§ 832-8321 


(1970), and. the Hederal Columbia. _ 
River Transmission System Act, 16 


U.S.C. §§ 838-838k (1970). Sec. 2 


(a) of the Bonneville Project Act — 


provides that electric energy. gen- 
erated at the project shall be dis- 
posed of by the Administrator. . Sec. 
2(f) states: 


‘Subject Sule: to the. provisions of this a 


Act, the Administrator is ‘authorized to 
enter into such contracts, agreements, 
and arrangements, including the amend- 
ment, modification, adjustment, or can- 
cellation thereof and the compromise or 
final settlement. of any claim arising 
thereunder, and to make such expendi- 
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tures, upon ae dornis and ‘conditions 


~ and in such manner ag he may deem. mec-, 


es essary. 

16 U.S.C. § sae (2) (1970). 

_ The Bonneville Project 7” chs 
been made applicable to the market- 


ing of power from the other :proj-— 


ects comprising the Federal Colum- 
bia River Power System. 58 Stat. 
890, 16 U.S.C. $8322 (1970); 59 
Stat. 92; 41 Opn. ve Gen. | 239 
(1955) ; 2960 DM 1.5.0. a 

The power and energy is to be 


+ marketed. at rates which are subject 


_. to confirmation and approval by the 
Feder al Power. 
which are to be sufficient to recover 
ie 2 * the cost. of producing and 


= transmitting ‘such . electric power... 


and. energy * *.%,” Subject to such 


requirement, they are to. permit “the °— 


lowest possible rates to consumers 


consistent with sound business prin- 


ciples.” 16 U.S.C. § 838g (1970). 


Unless Congress were to express- _ 


ly provide otherwise, any BPA ex- 
penditures under the Memorandum 
of Understanding would have to 
come from revenues received from 


: _ the agency’s power marketing op-- 
erations. (z.¢., ultimately from the 


_, power users) or frem contributors 
to trust accounts that BPA may be 
authorized to. establish as an aid 


to. assist In carrying out fisheries 


restoration or protection activities 
on a matching fund or coordinated 
regional basis. However, this -opin- 


ion is not intended to explore the 


extent, 1f any, of this latter author- 
ity. See 16 U.S.C. 88 838i(a) and 
isa) Lie 


“DECISIONS: oF: THE ‘DEPARTMENT Or THE INTERIOR 


Commission and : 


[88. LD. 


ae 14 (a) of the Federal Coieie: 


bia River Transmission System Act 


establishes the Bonneville Power 
Administration Fund in the Treas-_ 
ury of the United States: 16 U.S.C. 


- § 838i (b) (1970). That Fund is the 


principal source of BPA expendi- . 


tures. Sec. 11(b) provides: 


The Administrator may iene expendi- 
tures from the fund, which shall have 


been included in his’ annual budget sub- — 
_-tnitted to Congress, without further ap- _ 
_ propriation and without fiscal year. lim- » 


itation, but within such specific directives. 
or limitations as may be included in ap- 


| propriation | acts, for any purpose ‘meces- 


sary or appropriate to carry Out ‘the. 
duties imposed upon. the Administrator 


pursiant to law, ltl but not lim- 


ee aes 7 
(4) jeans electric power; . — 
a ee ee ee 


fees in such professional, ‘utility, ‘indus- 


try, and other societies, associations, and 
institutes, together with expenses related . 


to such memberships, ineluding but not 
limited to the acquisition and payments 


| ‘set forth in the general provisions of the 


aunual appropriations Act for the De- 
partment of the Interior, as the Adinin- 
istrator determines’ to be necessary or 


appropriate in carrying out the purposes 


of this Act, (Italies added. ye 


16 U.S.C. § 838i (1970). 


~The exercise of BPA’s authority 
ander these organic acts is affected 


and limited by other federal laws or 


policies which are discussed ‘below. 
It should be understood, however, 
that the source of BPA’s authority 
is to be found principally in the acts © 


cited above or in lawful delegations 


from the Secretary of the Interior 
of authority vested m him. See, Re- 


(11) acquiring such goods ond. serv- _ 
ices, and paying dues. and. membership. a 
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N ovember ‘ee. 


: ee ie No. 8 of 1950, 
$2, 64 Stat. 1262,.5 US. C. App. Tl. 
The other laws or governing poli- 


cles may be'the source of an obliga- 
tion to exercise its authority. in a 


-particiular manner or to_ refrain. 


from. certain undertakings until 
other ‘precautionary or mitigative 


; measures have been: assured. 


| DISCUSSION 


Maas 9 22) of the Boanecills Peis 


ect Act quoted above provides a 
special authority peculiar to BPA 


that sets 1t apart from most govern-. 


ment. agencies. The authority to 
enter into contracts, agreements | and 
arrangements and make expendi- 


tures is subject only to. the. provl- 
sions of the Bonneville Project Act. 
This constitutes an extremely broad. 
grant of authority. The Comptrol- 3 
ler General has recognized this. For. 
 §32a(f) (1970) as follows: 


example, in’ his letter of Apr. 26, 
1945, to - oe Mansfield 
- commenting — the _ proposed 


amendment. sf sec, 2(£) to broaden 


its spa Se the Comptroller General 
sald: : on eet 


gs leg islation appears to be to broaden the 
- authority of. “the Administrator. of. the 


Bonneville Project: so as. to enable him 
to conduct the business of the project 
with a freedom Similar to that which 


has been conferred on public cor porations 
carrying on'similar comparable activities. 
_ Tam not disposed to ‘disagree with such 

purpose, in view of the-fact that the ac- 
tivities of the- Bonneville project are 
chiefly - of a commercial ‘or nongovern- 
- mental character. 


neville Administrator by thé 
_ Aug. 30, 1987, as amended, is the author- 


The general. purpose of ine, proposed i 


1976 


House Rebiort-2 No. 77, 19th Cone 


Ist Sess., p. 21. 

The Comptroller General said i in» 
Opinion B- 105397, Sept. 21,1951, 
in concluding that the Administra- 
tor had authority to undertake a 


program of cloud- seeding to induce 
| precipitation — 
Grand Coulee Dam: 


in an area. above 


a think there might be some doubt that 

in’ ‘directing the encouragement of “the 
widest possible use of all electric energy 
that can be generated’—16 U.S.C. 832a 
(bd) (1970)—the Congress contemplated © 


the acquisition of all possible electric 
: energy by any means, natural or other- 


wise, and were the instant question pre- 
sented by the. head ‘of a department or 
agency having only the ordinary author- © 


‘ity usually granted to the heads thereof, 


I would not hesitate to advise that ap-- 


propriated funds were not available for 


the purpose proposed. However, included 
in the broad authority vested in the Bon- 
the Act. of 


ity to contract, as contained in 16 U.S.C. 
“Subject only to the provisions. of this 


chapter, the Administrator is authorized .. 
to enter. into such contracts, agreements, 


and. arrangements, including the amend- — 


ment, modification, adjustment, on ¢can- 
cellation thereof and the compromise or 
final settlement. of any claim arising 


thereunder, and to make such expendi- _. 
_ tures, upon such terms and conditions — 

and in such manner as he may deem : 
necessary.” 


The legislative hiciony: bt. the pres 


; ing provision of law indicates that its 


purpose was to free the Administration . 


from the requirements and restrictions mee. 
ordinarily applicable to conduct the busi- 
ness of the project. with a freedom simi- 


lar to that which has been conferred on 
public corporations carrying on similar. 
or comparable activities. In view of such: 
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ry authority: it appears Guat fhe scape pe 
- of the activities contemplated under the ie ‘ever, imposed by the Transmission 
.. System Act, that proposed expendi : 
tures shall be included in the: an- 
nual budget submitted to Congress... 


Then, as stated above, “The Admin- 


-act and the appropriate means of ac- 


-complishing same, are matters for deter-. 
Hence, 


. mination by the Administrator. 
- while I cannot approve such a contract 
as herein contemplated, you are advised 
that if the Administrator should deter- 
mine that the services to be performed 
under the proposed contract are neces- 


sary for the proper administration of the 


act, and I might add parenthetically that 


the responsibility for arriving at such 


determination is solely his, this Office 
would not be required to question the 
legal availability of appropriations made 


to the Administration for carrying out 
the purposes of the act, for expenditures 


made. thereunder. . 


There has been a dnitomaey in 
the interpretation of the broad au- 
thority granted to the Administra- 
tor by sec. 2(f): of the Bonneville 


‘Project Act. Many of the lmita-. 


tions applicable to other agencies do 
not apply to arrangements and ex- 
_ penditures of the Administrator if 
he determines that they are neces- 
sary to carry out the purposes of the 


Bonneville Project Act. Both the © 


scope of the activities contemplated 
_ under the Act and the means of ac- 

-complishing them are matters for 
the sole determination of the Ad- 
ministrator (subject, of course, to 


. the supervision and control of the~ 
| Secretary of the Interior, 260 DM. 


ed S88) 
~The subsequent Federal Colum- 
bia River Transmission System Act 


echoes the Bonneville Project Act. 


in stating that the Administrator 
- may acquire such services as he de- 


_ termines to be necessary or appro-— 


_ ‘priate in carrying out the purposes 
| o the Act. i 


DECISION 5. oF. THE DEPARTMENT. OF THE INTERIOR | 


[88 1D. . 


There | is ; the requirement, how: 


istrator. may make expenditures 
from the Fund * * * without fur- 
ther appropriation and. without fis- 
cal year limitation, but within. such 


: specific directives or limitations as 
may be included in appropriation 7 
cts:” => 


As eed earlier insees BPA’s. 


- purpose and activities are similar to _ 
a public service corporation and the - 


Bonneville Power Administration 
Act is designed to give the agency 


authority to conduct its business 
“with a freedom similar to that 


which has been conferred on public 
corporations carrying on similar 
comparable activities.” The re- 
sponsibility of developers and op- 
erators of hydro-electric. power fa-_ 
cilities to take measures to protect 
fish in the rivers of the United 


’ States from the effects of the opera- 


tion of such facilities is a long- 
standing policy of Congress. The 


Federal Power Act has prods for — 


more than 40 years that: 


The [Federal Power] Coramission shall 
require the construction, maintenance, 
and operation by a licensee at its own ex- © 
pense of * * * such fishways as may be. 
prescribed by. the Secretary of the In- 
terior or the Secretary of Commerce as 


E appropriate. 


16 U.S.C, 8 811 (1970) - _ 
The orginial Federal Power ‘Act = 


of 1920 authorized the Commission 


to require fishways. The require- 


ment was made mandatory in 1935. 
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The Commission ie not limited its — 


requirement of fisheries protection 
to the construction of “fishways.” 
Other types of mitigation, replace- 
ment and even enhancement have 
“also been required. In furtherance 


of this. policy the Federal Power . 
. Commission. requires a nonfederal 
‘applicant for. a license to submit : 


| _ Exhibit S: 


A report on thé effect, if any, , of the 
project upon - the fish and wildlife re-" 
sources in the project. area or in other 


areas affected by: the project and: pro- 
posals for measures considered necessary 
_ to conserve and, if practicable, to enhance 
fish and wildlife resources affected by the 


-. project. The exhibit shall include func- 


-tional design drawings of any fish lad- 
ders proposed to be constructed in com- 
pliance with section 18 of the Federal 
Power Act, such. other facilities or de- 
velopments as may be necessary for the 
protection, . conservation, 


life resources in accordance with :: sec. 
10(a) of the Act, and cost estimates for 
_ such facilities and developments. The Ap- 
plicant shall prepare this exhibit on the 
basis of studies made after consultation 


and in. cooperation with the U.S. Fish 


and Wildlife Service, Department: of the 


Interior, and appropriate state fish and: 


wildlife agencies oe. 
18° CFR § 4.41. 

_. This Dep aeons has few 

‘eeconimended to the Federal Power 

- Commission that it include: license 

conditions; . requiring 


termine the magnitude of project- 
occasioned ‘losses to fish and wild- 
life. and to prepare or finance a 
_ plan to compensate for all project- 


improvement. 
and mitigation of losses of fish and wild- 


nonfederal 
utilities (including public agencies) - 
to conductor finance studies to de- 


ANADROMOUS :FISHERY 


1976 


occasioned: fish’ and alae ieee | 
See, @.gu, _Department’s letter of 
May 13, 1974, to the Federal Power — 
Comimicsion re Seattle City Light 


- Department’s Skagit Project, FPG 

No. 553. In a subsequent. letter of | 
_ November 3, 1976; on that same pro- 
“ject the ‘Solicitor. advised E FPC that 


“as trustee for. [certain Indian 
tribes’ having’ “secured fishing. 
rights” on the Skagit River] the 


Secretary of the Interior must pro-. 


tect them from. actions which sig- 


‘nificantly and’ adversely affect fish : 
habitat and the number or quality 


of fish available, as secured by their 
reat rights.” ae 
‘Federal agencies constructing or 


_ operating eee ented: proj jects are 
directed by the Fish’ and Wildlife — 
Coordination Act to accommodate — 


the means and measures for such - 
conservation of wildlife resources as 
an integral part of such projects: . 


- The cost’ ‘of! planning for and’ the con- 
struction:or installation. and maintenance 


of such means and_ measures adopted to 
carry:.out the conservation. purposes of — 


this sec. shall constitute an integral part a 


of the cost of such projects * * *. 2 _ 


16 U.S.C. § 662(d) (1970). 


In the case~ of . “projects sone . ; 


structed and operated by the Corps ©. 


of Engineers, this is a function of “ 


“that agency. But BPA can pre- 7 


scribe installation. of ; additional 
power facilities at Bonneville, Mc- — 
Nary and the Lower Snake River 


dams. 16 USC. § 832, (1970) ; 59 
‘Stat, 22. — 


The Fish and Wildlife Coordina- . 
tion as also specifically authorizes - 
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the Secretary of the Interior tio par- 


ticipate 1 in development, protection, 3 


rearing and stocking of fish and in 


controlling losses. This authority is 

_ delegated by the Secretary to the 
_ Fish and Wildlife Service, 242 DM — 
11. But he could direct or approve | 
BPA participation ‘in such activity 
--to overcome effects of operation. of | 
the Federal Columbia River Power 
Dy: ‘Reorganization 
_ Plan 3 of 1950, supra. The Coordi-. 
nation ‘Act; S078): mm 16 3 U, S. C. § 661 | 


welfare of man; 
standing of the. ecological systems and 
“natural 
‘Nation ; and to establish a Council on 


Sass Environmental Quality. 
‘and significance ther eof due to expansion os 


“of our. natioual. economy and other fac- ae 


System. Sec. 


(1970) :, 


For the purpose 2 of recognizing the. vital e 
. ‘contribution of our wildlife. resources to. 
_the Nation, the increasing. public interest - 


tors, and to provide that wildlife conser-. 
vation shall receive equal. consideration 


and be coordinated - with other features. 
of water-resource, development programs | 
through’ the effectual and harmonious ce 


‘planning, development, maintenance): and 
coor dination. of wildlife eonser vation and 


rehabilitation for the. purposes, of secs. 
661 to 666c of this title. in: the United e 
States, its ‘Territories: and: possessions, ie 
the Secretary, of the Interior i is authorized : 


(1). to provide assistance: to, -and cooper- 


ate with, Federal, State, and public or _ 
private. agencies and organizations i in the . 
wa development, - -protection; 
stocking: Of © all” species « of: wildlife; ’ re- ; 
- sources. thereof, and their habitat, in con- 


‘Tearing, | 


trolling: losses: of the same fr om. disease 
or. other: causes, in minimizing : ‘damages 


_,from-overabundant species; in providing - 
aes public shooting and fishing areas, includ- ~ 


ing easements: acr Oss public lands for acy - Lae 
_ municipalities, institutitions and in- 


| cess thereto, and in: carrying. out other 


measures necessary to effectuate the pur-. : 
(2) to make sur- - 


poses of. said sections; 
¥ eys and investigations of the wildlife of 


the public domain, including. Jands and 
waters or interests therein: acquired. or: 


controlled. by any aE gency of the United 
Mo States; and. 3). to Accent donations of 


DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR 


and * 


[88 ID, 


land and: contributions of ‘funds in ‘fur- 
therance of the purposes of said sections. — 


A national policy to enrich the — 


| understanding of the ecological sys- 
tems and natural resources is de- 


clared 1 in the Nati onal Environmen- | 
tal Policy Act: 


The. purposes ie this cnanter are: “To. 
declare a national policy which will en- 


courage ‘productive and enjoyable. har- : 
- mony between man and his environment ; 


to promote efforts which. will prevent: or 


eliminate damage to the environment and 
: biosphere. and stimulate the health and. 


- to enrich the. under. . 


resources important to - ‘ithe — 


2 US.C. § 4391 (1970) 


The. Congress states. that it is the | 
continuing ‘responsibility of the | 


Federal Government: to use all prac- 


ticable means to’ improve and coor- 


dinate federal - plans, functions, 
. programs, and Yesources to carry 
— out the policy of living i in produc- 
“tive harmony with nature. 42 U.S.C. 
“§ 4831 (1970). All agencies, of the 
_ Federal Government are directed to 


“utilize a systematic, interdiscipli- 
nary approach which will insure the 


integrated use of the natural and 
social sciences and the environmen- 


tal design arts in planning and in 


| decisionmaking which may have an 
‘impact on man’s environment; to 


“make available to States, counties, 


dividuals, advice and information 7 


useful in restoring, maintaining, 
and enhancing the quality of theen- 


vironment;” and ‘ ‘“mitiate and uti-— 


lize loa. information in the — 


planning and | development. of re- 


e additional | 


te FORPS, Pmeas and scheduling: . Sytem, this. ‘means. that. ‘major ate 
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- gsource-or befen pr oj jects. ” 49 0. 8. c 


$4832 (1970). 


. The policies and goala' set forth i in nfs | 


° chapter are supplementary. to those set 


| forth ‘in existing authorizations of wed" ; 
Yet eral agencies. = 

z 42 U.S.C. § 4335 (1970). a 

These Acts show clearly that Con- : 

_ gress has long. and. universally’ rece”) 
| ognized that both the construction 

and operation of power. dams and 

facilities are to be made as compati-— 
ble as. possible. with fish. Utilities — 
- are required to make expenditures 
_ for this purpose. This is especially — 


| ~ true 3 in the case of anadromous. fish — 
such exercise: This is a duty “im 


whose early rearing and spawning: = 
“Adininistentax | 


habitat and whose migration. routes. posed upon the — 
to and from the sea are so cr itically : 
‘impacted by hydroelectric projects. Ing. of the Federal Columbia J River a | 

| BPA is authorized. to operate | 
2 with the freedom similar to that of Se 
a utility and may take steps to pro-» - 
-_tect.the environment from the direct’ — 


effects of its activities. Operation’ in 7 dent: that an int e 2gral aspect of any 


electric utility’ Ss. responsibility a2. 
this ‘age of. public concern for the 


. environment is to. find. means and 
Act in connection with his planning : 


~~ and scheduling of the power capa- 


ae accordance with the National En- © 
vironmental Policy Act and the ~ 
‘Coor dination. 


_ Fish ‘and Wildlife 


bilities and operations is'a duty im- 


| tion of the Federal Columbia River » 


‘Transmission. System Act to make ity, 


expenditures which have been in- 
cluded in budgets. submitted to 


. Congress. ° 


 Moreoreerys the "Adininigtrator 2 tage also. ‘socially. acceptable. . (See. | 


1975 BRA Annual Report, pp. 3-8.) 


-authority with respect, to requesting . 
7 For projects. on the Columbia River. 


. facilities - in. 


_ power... 


: a operations 
posed upon the Administrator: by . 


—dlaw-and. thus ‘within the authoriza- 


the power oper ation 1 of power facili- 7 


. ties of that System is really the — 
“ Secretary’ S authority as. delegated’ — 
to the Administrator. Reorganiza-_ 
‘tion Plan No. 3 3, SUPTE. The Solicitor” 
Has’ held that the Secretary has a 
trustee duty imposed by law to pro- | 
tect Indian’ rights, His. delegation 
_of power marketing and scheduling 
authority to the: ‘Administrator can- 
not ignore that trustee duty. Phere- 
fore, in the exercise of his power. 
marketing activities the Adminis- 


trator has a duty to take reasonable’ 


measures to protect. Indian fishing 


rights” from the» consequences of a3 


pursuant to: law” within: the mean- _ 


Transmission System Act, - 
| SUMMARY - 


Tt is: 5 bediining increasingly evi 7 


undertake: or. contribute to measures -_ 


to. minimize adverse. effects of. its 
. Significant. ae 
“aspects. of the: environment. A pub- = 
» lie agency, ‘such as. BPA, ‘has aspe- 
cial obligation in this regard. Util-. = 
operators are finding that. | 
“sound business principles” dictate  - 
oO that | their. facilities and operations — 
“: be not. only : economically | feasible -— 


on _other.; 
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tention. must be given ‘te. anadioe 
mous fisheries protection. Meeting 
increased. power needs without pro- 
viding for such. protection is no’ 
longer a! re in. the Columbia 


2 Basin. | 
~The Cones: aieciea: the. Ad 


| ninisee ator to encourage ‘* * * ‘the 7 


widest possible use of all electric en- 
ergy that can be generated 


16 U.S.C. §°832 (b) (1970). 


the Indian. tribes which are. parties 


to the Memorandum of Understand- | 
ing-have vested fishing rights on the | 


Columbia River System “which the 


United States is obligated to respect 


and protect. Power operations of the 
Federal 
System have an effect. on those 
rights and. certain contemplated 


_. power operations taight be subject 


to curtailment if reasonable and 


appropriate mitigative or restora-_ 
tive measures for fisheries are not 
- undertaken. 
‘The Comptroller General has. held : 


that sec. 2(f) is ‘sufficient auth 10r~ 


‘ity for the Administrator . to un-- 
dertake cloud- -seeding if he found | 


_ it necessary “for the proper admin- 
istration of the act.” The Comptrol- 
ler General pointed out that such a 


- decision. is solely for the Adminis-— 
_ trator to make.‘As the Memorandum 
of Understanding with the Indian 
tribes points out, the operation of 
the Federal Cohimbia River Power 
_ System for power production may 
be* subject to restraints on peaking 
and rates of flow for the protection a 
of the fishery resource, and any fish- .. 
ery management | SOL: improvement. i" 
which would permit 
FCRPS: — for’ greater or “ 


programs » 


_ DECISIONS oF THE DEPARTMENT or THE INTERIOR 


me 7. 
ae 


Columbia ‘River . Power 


183 1.D. 


oe Glee ble: power, rodnoée. : 
“would be of direct benefit to users. | 


of BPA power. | | 

_ A fishery mianagément. program 
or a fishery improvement program 
which would permit use of the river — 


- for greater or more flexible power 


production is. certainly as directly : 
connected with the ‘ ‘widest possi- 
ble use of all electric energy that 


~~ can be generated” as isa cloud-seed-_ 
The federal courts have held tee 


ing: program which is intended to 
produce additional precipitation in 
upper reaches of tributaries of the | 


Columbia River. Such | cloud-seed- 


ing thas been held to be within the | 
Administrator’s authority. By the - 
same token, so is a program to help — 


restore the Columbia River anadro- 
- mous fishery if it will help make 
possible operation of the FCRPS 
‘projects. so as to produce more 


power for the benefit of consumers 
or more | effective scheduling of 


“power g generation than would other- 
_ wise be allowed. 


~The ‘Memorandum of ‘Under 


: standing with the Indian tribes se 
. does not. prescribe. or describe any — 

z specific: research, study, or project. 
which. would be undertaken pursu: 

» ant: to it. It merely commits the 
parties to forge a partnership. for 
undertaking a program aimed at — 
helping to ‘restore the Columbia  - 


River anadromous fishery. The pro- 


gram is to be’ conducted “on a bio- 


logically sound and. fiscally respon- 


sible: basis, in coordination with all 
other fishery interests for the bet- 
terment of the ; region as a whole.” 
It calls for future identification of 
specific projects to be. implemented | 


in a 2 coordinated regional context” 


680]. oe AUTHORITY OF BONNEVILLE: ‘POWER ADMINISTRATOR. TO 


603 


‘PARTICIPATE IN FUNDING OF PROGRAM TO HELP RESTORE THE COLUMBIA 7 


RIVER ANADROMOUS FISHERY 
_ November Ray 1976 


and pray aes foe. an ea: identifica- | 


tion of. a first year pilot program. 


It is not the purpose of. this— 


Opinion to. consider BPA’s author- 
ity to assist.in funding any specific 
project. Instead, this opinion is di- 
rected to the more general question 


of whether the Administrator has 


authority to include as.a-line item 
: in his annual budget. submitted to 


Congress pursuant. to the Federal 


— Columbia River Transmission Sys- 


tem Act an appropriate study or 
‘project to be undertaken by one or 


more of .the federally recognized 


a treaty Indian tribes having fishing - 
- rights on. the Columbia River, one 
or more state fisheries agencies, a 


regional entity, or some combina- 


~~ tion thereof. | 
_. Where. the Aa eady. 


- that such study or project will bet- 


_» ter enable him to optimize the op- 


eration of - the. Federal Columbia 


River Power System or. increase 
the amount of firm’ or peaking 
power and energy that can be pro- 
_dueéd :and -disposed of from such. 
power system, itis our opinion that 


he has this authority under the 
statutory provisions quoted or 
cited in this opinion if he finds that 
such expenditure, and the terms, 
conditions and manner in which it 


would be expended, is necessary..to | 
- carry out his power marketing re- - 
sponsibilities under the, Bonneville 
Project Act and other related stat: | 
~ utes, Under the Memorandum of 
Understanding the Administrator’ 
retains the final approval-authority 
over expenditure of all BPA funds 


committed to the progra ams. We will ; 
be happy, if you deem it necessary, 
to review and advise you with re- 
spect to the applicability of this 
authority to any specific activity or 
project that may be proposed pur-. - 
suant to the Memorandum of Un- 
derstanding at such time as the de- 


tails and justification: for such ac- 


tivity or project are available. : 
Finally, it should be recognized ~_ 

that authority to fund or provide 

for fisheries restoration or protec-. 


tion programs to overcome or mit- 
-igate the effects of facilities asso- 
ciated with the FCRPS is not. 


exclusive with the Administrator. . 


The agencies which construct and | 
operate the. multipurpose. projects. _ 


that comprise the system—as well 

as the. federal and state fisheries — 
agencies themselves—also have au- 
thority and responsibilities in this _ 
field. Acting under express congres=_ 


sional (or state} authorization and — 
direction, these agencies have been. mn 


undertaking and are continuing to — 


undertake research and program ac- 


tivities and projects for this pur- 


pose. Therefore, any BPA activity 


in this regard ‘should take into ac-- 


count the’ prescribed or contem- | 
_ plated activities and availability of 


funds of these other agencies in or- 
der to avoid conflict, duplication or 
substitution of programs that are 


“maore properly their: responsibility... 


| Rovere Ee Ranguwire: — 
Weg Oa Solicitor. 7 


Omar W. Havorson, 7 
Acting Solicitor. 


ADMINISTRATIVE APPEAL OF 
cOMMIS- 


DOUGLAS STOUT v. 
SIONER, BUREAU al INDIAN 
_AEFATRS © Z 


5 TBIA 260. 
| "Decided December 8 s, 1976 


> Appeal from. a ‘decision of the Commis- 


sioner, Bureau of Indian ‘Affairs, af-— 


firming Ayea. Director’ 's action in deny- 


ing withdrawal of certain bids because | 


of mistake. 
"Reversed. 


‘Conte oe: Sernation 
on | : lies 


. Indian asda 
and Validity: : 
Mistakes — 


‘Where the ‘Bureau ‘of “Indian Affairs 
knew. or. should have: known of the’ bid- 


der’s mistake, a. bidder on Indian lands . 


| is entitled to recover deposits where he 
is ‘guilty of nistake in eee of 
| specification. a 3 


APPEARANCES: Paul E Northoutt, 
Esq. 'y for appellant; Rex E. Herren, 


_Esgq., Office of the Field Solicitor, Ana- » 


darko, Oklahoma, for appellee, Bureau 
of Indian Affairs. | 7 


: OPINION BY 
ADMINISTRATIVE JUDGE 
| SABAGH | 7 


INTERIOR BOARD. OF. 
INDIAN APPEALS — 


The pertinent facts. segariting 
this matter are set forth in Admin- _ 
Jack. M.” 
| Recommended — Decision 


istrative Law Judge’ 
Short’s 
dated Oct. 12, 1976. Accordingly, 
they are not repeated here. 


DECISIONS: OF. ‘THE: DEPARTMENT. OF: ‘THE INTERIOR * 


| re LD: 


“Consideration has been given. ‘to. 


the complete record, including con- — 


tentions and arguments made by | 


both appellant. and appellee. — 


_ We find no merit to the conten-— 
tions and arguments of the appellee. 
~ The Board is in agreement with 
the findings and conclusions of 
Judge Short and adopts his find- 


ings and recommended decision at- 
tached hereto and dated Oct. ‘2, 


1976, as itsown. 
We: agree that the Buren owed a 
certain responsibility to its Indian 


ward or nvards. However, where an 
| obvious mistake is existent, the Bu- 
reall owes a corresponding respon- 7 


sibility to the appellant. not to 


_ knowingly enrich its ward or wards aes 
to the detriment of said appellant. oe | 


We find that the Bureau was fully 


aware of the appellant’s mistake in 
bids through its own appraisals, dis- 

- parity in the bids of the appellant = 
and other bidders, and finally by - 


being alerted to the mistakes by ap- 
pellant’s wife while the Bureau was 


in the process of opening said bids 


and again prior to consideration of —_ 
items 22 and 338. 2° me 

~ We conclude that the eine et is 
eAritied to recover his forfeited -de- 


~~ posits applicable to items 22 and 38, 
totaling $3,500. | 


" NOW, THEREFORE, by virtue 
of the authority delegated to the 


Board of. Indian Appeals by the 
Secretary of the Interior, 43. CFR. 


4.1 (2), the decision of the Commis- 
sioner | of Indian Affairs affirming 
the Area Director is REVERSED, | 
and it is ORDERED, that the for- 


feited drone regarding items 22 


a ne transcribed, from: 


ey ah ADMINISTRATIVE APPEAL. OF “DOUGLAS ‘STOUT. v. 


605, 


COMMISSIONER, BUREAU OF INDIAN ‘AFFAIRS: 
he Ao" ad December 8, 1976 


and. 33 Cahn: $3, 500 = retirned 


. a to ee appellant, eco Stout. 


| Merexmens, J. ‘Samay, ~ 
- Administ trative Iudge. 


We concur: a 


| ‘Aimeanore I H. Wirsow, a 
. Administrative A le 


; Wm. Pus Honor. 
Board Member. a 


| October 28, 1976 


2 find. the following: facts and recommend 


FINDINGS OF: FAOT AND RHC- 
‘OMMENDED DECISION - 


On June. oA, 497 6, ‘the. Interior Board 
2 of Indian Appeals issued. an Order refer- _ 

. ving this administr ative appeal by Doug- 3 
las Stout. to. the Hearings. Division, Of- . 

_ fice of Hearings and Appeals, for an ex- 

peditious fact-finding hearing before an 
Administrative Law Judge, who would: 


' then submit findings of fact ‘and a rec 
ommended decision to. the Board, — 


__. By letter dated June 24,1976, the Chief | 
- Administrative Law J fudge, Hearings Di- 
vision, Office of ‘Hearings: and Appeals, 


| assigned the: case. to this office for such 
hearing, findings - of. fact, and recom- 


' mended decision and transmitted there: 
with the case record. = | 

Pursuant to notice issued J aly | 8, 1976, . 
such a bearing was held’ on ‘Thursday, -. 


Ang. ‘&B 1976, at the Page. Belcher Fed- 


eral Building, Tulsa, Oklahoma. Douglas — 


Stout, the appellant, “appeared. in person 


and by his lawyer, Paul . EY Northeutt, 


. Esq. The Bureau: of Indian Affairs’ was 


a3 represented by Rex E. ‘Herren, Bsa. As- 
sistant Field Solicitor...” 


~The evidence adduced ‘at ihe hearing 
consists of ° testimony, Which has been 


Bet —314—7 2 


Douglas Stout. and hig 
wife, Joyce; ‘Floyd: L ‘Stelzer, Area’ Oil 
and’ Gas Supervisor, U. S. Geological Sur. 


yey; and, Bema J. Lewis, Chieg, Divi: 
- sion of ‘Trust: Responsibilities, Bureau of 
_.. Indian .Affairs, Anadarko Area Offiee,. 
.. .. plus the documentary. evidence admitted — 
into. evidence, to wit: ALJ Exhibit | #1, 

- which is a copy of Tnvitation No. 36, in 
-. blank, entitled, Invitation For Bids—~— - 

. Sale of Indian Land to which. is attached - | 
a four page itemized advertisement ofthe 


real property: offered for sale with the 
legal descriptions and other data thereon ; . 
and,. ALJ ‘Exhibit, qo. which. is a copy 
of the bids submitted by Douglas Stout. .. 
on the Invitation For Bids form with the © ; 


“8 Notice Of Award To Successful Bidder | 


completed thereon. 
From the record. ‘and this. evidence, i 


a ‘decision. 
Douglas Stout ; iS a. ae “Six, year old. 
truck driver who resides with his wife, 


Joyce, on his 35 acre farm near. Ponca “ 
City, Oklahoma: which he farms, along oe 
with other land he has leased, on.apart- 


time basis. He completed the 11th. grade 


__ in school then. entered the Marine. Corps 
where he earned a high school diploma. 


He has never been - engaged in the ol. 


and gas business: and the » only. mineral 


rights he owns are under his. 35 acre. 
farm. In 1974, he made an unsuccessful 
bid. on Indian land offered for sale by. 
the Pawnee Indian Agency and by having — 
made that bid, he received a copy. of In- 
vitation No. 36° ‘from the Pawnee Agency es 


by: mail sometime in June, 1975, Because _— 


he. still wanted to buy more land, he se- - 


lected two ivacts of interest to him think- oo 
ing that the surface and one-half of the ais 
minerals were being offered for sale on __ 
each tract. From the legal description of - 


the two tracts, he. ‘located and made a 


_ physical inspection of them; decided he 


wanted to” bid on ‘them and visited two 


banks i in. ‘making arrangements to. borrow 


the. money for both. ‘the bid deposit and 7 


the: full purchase _ price. Both _ bankers a 
were furnished the invitation for bids — 


for examination’ ‘but neither noticed that 


minerals only were being sold i under the: 
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two tracts. He then prepared | his bid ac- 


cordingly... 
He. didn’t. appear at the sale in. 1974 


anid learned later that he narrowly 
missed being. the successful bidder. To 
avoid. that possibility. this time, even 
though he couldn't attend. because of his 
job, he had his wife take the pid to. the 


Agency on the date of the sale with in-— 


structions to increase the bid if neces- 
sary, up to a maximum sum. . 

“On the. morning of July 8, 1975, ‘the 
day’ of the sale, Mrs. Stout appeared at 
' the Pawnee Agency and submitted the 

sealed bid at 8:10 a:m. (See Area Di- 
rector’s Decision) and awaited the open- 


ing of the bids at 10 a. m. The Stout bids — 


for the two tracts are on. one bid form. 
See ALJ Exhibit #2. . ee 


There is no dispute as to what hap- = 
- $20 an acre. That would be one-half. of 


pened next. A minute or two after’ 10 
a.m., the Agency Realty Officer ‘closed 
' the bidding then announced that . item 


#33 on the advertisement eontained an | 


error in that. it was advertised. as not 


having an oil and gas lease thereon when ; 


in fact there was an oil and gas lease on 
the minerals described therein, 


When Mrs. Stout heard him Say aa 
thing about “minerals ’ only,” she sud- 
denly realized that Item #33 was for: 


“minerals only.” She quickly looked at 
Item #22 and saw that it read the same. 
She then asked the Realty Officer: if 
Item # 33 was for mineral rights only 
and he. said, “Yes.” Mrs. Stout then said, 


“I wish to withdraw my bid.” At that ~ 
time, the bids had not been opened. But, — 


the Realty Officer told her she could not 
withdraw her bid and in response to her 
question. “What do I do‘ Pre 
just have to forfeit your bid. * (Tr, 7-8.) 

Then, the opening of the bids com- 
menced and were read aloud i in the order 
listed on the advertisement, When. the 
items on which Mr. Stout had bid. were 


reached, Mrs. Stout renewed her request. 
to withdraw his bid (s).. The request was © 


| again. rejected on each item. When the 
Stout bid was read, along with the other 
bids on the.same tracts, laughter broke 


out. (Tr. 8.) The record shows that three . 


DE PARTMENT 


he said, “You © 
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OF THE 
bids were reesived on orn of two tracts. 
cae were; ‘e : 
Item: 99 — or 
Thomas G. Lamb._..-2-_2_.--- — $604 | 
Douglas Stout_....------.-----~ 25,000 
‘Wilbur en ee 800 
‘Item 33 -* | 
Thomas G. Tab ae 8 $755 
Douglas Stout-.-.--____ ~.-.-~-. 10, 000 
3 Harry Anderson_.____---_------ 506 | 


‘Mr. Floyd i Stelzer testified that as 
of July 7, 1975, the U.S. Geological Sur- 
vey appraised the minerals under Item 


#33 at $30 an acre. That would be one- 
half of $30 times 94.94 acres for a total 


of $1,469.10 for the minerals being offered 
for sale. And, he testified . that as of 
Jan. 10, 1975, the minerals: under Item 
#22 were appraised by the U.S.G.S. at 


$20 times 80 acres for a total of $800 for 


. the minerals being offered for sale. 


‘Mr. Herman J. Lewis testified : that he 
attended the sale at the. Pawnee Agency 
on J uly. 8, 1975, in his capacity as Chief, 
Division of Trust Responsibilities, Bu- 


reau of Indian Affairs, Anadarko Area. 
Office, to assist Henry Sheridan,. the 


Agency Realty Officer, in conducting the 


Sale, in, whatever way he could and to 


conduct the oral auction, portion of the 


sale ; that he had no supervisory author- 
: ity over the Pawnee Agency but did have 
a techuical responsibility to it; and, that 
_ Mr. Sheridan had since retired from the 


Bureau. Mr. Lewis did not dispute Mrs. | 
Stout’s testimony regarding her requests — 


to withdraw her bids but. he concurred 
with Mr. Sheridan’ s refusal to permit the 
| - withdrawal. 
Mrs. Stout stated they thought they were 
bidding on ‘surface. and for that reason 
wanted to withdraw their bid now that _ 
_it was clear the minerals only were being | 
sold. He. further. testified that if she had 


It is his. recollection | that 


said she wanted to withdraw the bid on 
Ttem #33 because of the oil and gas: lease | 
error, her request would have. been | 
granted but not otherwise. | 

I find that Douglas Stout made a mis- 


take in weetiue the advertisement, It 
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plainly states MINERALS ONLY on the | 
itwo items he bid on. Clearly, he was — 
negligent and. the Invitation For Bids. 


states unequivocally that negligence on 
the part of the bidder confers no right to 


| | -mitting the bids has expired. : 
By signing the invitation for bids form, 


Mr. Stout expressly agreed to be bound © 
by the terms and conditions stated there-. 
-. in, His wife's request to withdraw the 
. ‘bids came after the time for’ submitting 


the bids had expired. It is immaterial 


whether the bids had been opened or not. 


- Actually. the bids were being physically - 


- Opened: and arranged. in the proper order 
for reading but none had been read when 
she made her initial request. Because it 
subsequently notified him he was the high 
- bidder, requested the balance of the pur- 


. chase price be remitted Within the re-. 


; quired thirty days which he has not to 
this date. done ‘and. doesn’t intend to, it 


appears that the Bureau had every right. 
-to forfeit the 10% or 230 500 odenesives by. 


Mr. Stout. 

So, the decision of the Commissioner of 
Indian Affairs dated, Dee. 15, 1975, which 
affirms the decision of. the Area Director, 


dated Sept. 15, 1975, to award the sale. 


to Mr. Stout on his successful bid, is ap- 
parently unassailable. a 


But, there is a principle of jee called 


the law of mistaken bids. It is explained 


in some detail in the case of Ruggiero : 


United States, 420 F. 2a. 709. (1970), by 


the United States Court of Claims. The - 


facts therein are analogous to the case 


. at hand and are as follows. Five members 
of the Ruggiero family residing near Los 
-. Angeles and engaged in various occupa- 


_ tions were also doing business as part- 


ners in a land development company. 
which entered a sealed bid on several of 


43 tracts of government land offered for 
sale by the.General Services Administra- 


tion in the vicinity of San Diego, That — 


invitation for bids permitted bids on in- 


dividual tracts, groups of tracts, or the 


entire lot. It provided sealed bids would 


be received until a certain date and hour, 


then opened, and required a bid deposit - 
of 10 percent of the amount of each bid. 


And, among other provisions, it stated 
“that: 
withdraw ‘the bid after the time for sub-. | 


_ “modifications or withdrawals — 
* + * received * * * after the exact time 
set for opening of bids will not be con- 


sidered unless: (1) they are received be- 


fore award is-made ; and either (2) * * *. 
late receipt was due solely to delay in the 
mails * * *; or, * * * due solely to mis- — 


handling by the Government after re- 


ceipt * * * .” (Italics added.) 
The bids were opened on the date speci- 
fied and a few days later, the Ruggieros | 


7 were notified their bid. on one parcel was 


rejected and ‘their deposit returned. A 


few days later, the Ruggieros protested 


the rejection in writing and stated their 
bids on it and-two other. parcels which: 


were all contiguous were to be considered 


as a group and unless they were SO con- 


sidered and awarded to them, they want-. ‘ 
ed their deposit back on all three of the 


bids. The Government refused, forfeited 


the bid deposit and the. Ruggieros 
brought suit in the United States Court 


of Claims to recover their bid deposit. 
That Court entered judgment in. favor 


of the Ruggieros for. the full amount. of 
their‘ bid deposit upon finding that they, 
in fact, had made a mistake in their bid 


and by applying the law of mistaken bids. 


At page 713. of 420 F. 2d, that Court 
. States: Finally, we come to the issue of | 
mistake. It is not necessary to establish 


the following at any length: if a bidder 
discovers that he has made a mistake in 
his bid and so advises the contracting of- 
ficer, even after bid opening, but before. 


award, he is not bound by his bid. (cita- 
tions of numerous’ cases omitted.) Pee, 
In all of the cases cited above the bidders | 


were, in fact, guilty of egregious blun- 
ders. As we pointed out in Cernick v. U.S., 
872 F. 2d 492, 178 Ct. Cl. 498 (1967), what 


we are really concerned with is the over- | 
reaching of a. contractor bya. coutracting. * 
Officer when the latter has the knowl- 


edge, actual or. imputed as something he: | 


Bache to know, that’ ‘fie bia is Raed on 
or embodies a disastrous mistake and ac- 
cepts the bid in face of that. knowledge. 
The correction of the mistake, perhaps in 
the: teeth of general conditions. or speci- 
fications, by recision or reformation, rep- 


~ Tesents.an- application of equitable prin- . 


ciples in a legal action. The mistake,. to 


invoke. such principles, must :be, as in the 


cases cited, a clear. cut elerical. or arith- 
. Metical error, or misreading of specifica- 


2 tions, and the authorities cited .do not 


*. 


extend to mistakes of judgment. * * 
_ Then, at p. 715 of 420 F. 2d, that Court 
adds: . (T) hat the. good faith of a 
mistaken | bid: claim obviously is strongly 
“supported if the claim is first made be- 
fore the bids are: opened and the awards 
-. are known or capable of surmise. Ae Pe is 
_ The facts in the case at hand ‘closely 


66% ho. 


- parallel those in Ruggiero, supra. Both - 


' bidders. were clearly. negligent in the 
preparation of their bids. The Ruggieros 


telephoned. before the. close. of bidding 


and made au oral request that their bids 


be considered. a group bid but such.an 
oral request was not permitted by the 


invitation for bids; however, they did 


- . reveal their mistake after the opening of 


- the bids but before the award. Here, Mrs. 

‘Stout requested the withdrawal of her 
husband’s. bid before the opening and 
reading of the bids (granted, the enve- 


lopes were being slit by Mr. Lewis wher . 


She made her request but the bids had 
not been removed from the envelopes and 
. read). when: she. ‘realized. ouly :the min- 
_ erals were being offered for sale whereas 
the bid was. for the surface and one-half 
of the minerals. She renewed her request 
| when. items. 22 and. 33.were reached in 
the r reading of. the bids.. The testimony is 
uncontroverted. that the reading of each 


Stout bid drew: laughter from the Agency. 


Realty Officer. and the other bidders— 
obviously because of the wide. disparity 
between each Stout bid and the other two 
_ bids. 


In both cases, ‘the bidders were bound 
2 _by the terms and conditions of the invi- 
tations for bids and both failed: to cor- 


_ rect. or withdiaw their bid: within the 
permissible’ time. But, both made. a -mis- 
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. take i in their bid. In Bee: supra, the 
Court found that. the contracting officer 


knew or.should have known that the bid 
was a mistake or at least he was alerted. a 
to that possibility and, by not making 
further inquiry the knowledge of a mis- | 
taken bid. was imputed to him. In our. 

case, the Agency staff was. informed that, 

a mistake had been made ‘prior to. the 

opening of the bid, again when each bid 
was read and the wide. disparity. between 
the Stout bids and the other bids on the. 
same tracts buttress. Mrs. Stout’s state- 7 


ment that a mistake. had been, made, I . | | 
find that the Agency staff. had actual - a 
knowledge prior to the opening of the 
bids that Mr. Stout had made a mistake 


on his bid and that knowledge was rein- — 


forced when the Stout bid was opened, ; : 


and, read. 

“While some improvement might be 
made in the invitation for bid forms used 
by the Agency and. thus lessen bidder ; 
confusion and minimize mistakes, the ad- 
vertisement here plainly stated that: items 
22 and 33 were minerals only. ‘It is not 
necessary to determine why or how the 


Stout bid. mistake occurred. Again, the 


Court, at p. 716 of 420 F. 2a, speaks to 
the point: “The law of: iistaken_ bids is- 
made for those mistakes, among others, 
which are.perfectly inexplicable. ” But, it 


is necessary to determine whether it falls | 


within any of the three types of errors 
which the law of mistaken bids will cor-_ 
rect, i.¢., a Clear cut clerical or. arithmet- 
ical error or misreading - “of specifica- 


-. tions. I find that the Stout bid mistake — 


resulted from a misreading of the ane 
fications. 
The Ruggiero case, supra, ak been. 


cited with approval by the United States bh | 


Court of Claims in the following cases: 
Chris Berg, Ine. v. U.S., 426 FL 2d 314 


(1970) * Space Corporation v. U.S, A470 


¥. 2d 536 (1972) ; Dale Ingram, Ine. ve 
U.S. 475 F.2d AL (1978) ; Highway 
Products, Ine. v. U.S., 530 B.. 2d: 914 
(1976) ; and, Tony Downs Foods: Com- 
pany v. U.S., 580 F. 2d 867 (1976). 

Thus, I conclude as a matter of law 
that the law:of mistaken bids should ap- 
ply to the facts in this case and that the | 
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Bureau of Tadiaw: Affairs: should return 


the bid deposit: in the amount of 38, 500 
to. Douglas § Stout. 


“ ‘Recommended Decision © 


Tt is my recommendation to the Inte- 


rior Board of Indian Appeals that it enter 
an Order requiring the Bureau of Indian 


fe Affairs. to return the- bid deposit in the 
amount Of. $3, 500 - to Douglas Stout. 


| Booeptions Permitied 


43 ‘CFR 4.368. provides ‘that 


within 380 days after service of the 
foregoing recommended. decision, 
any party may file with the Board 
exceptions thereto or any part. 


thereof, or. to. the failure of the 


judge to make any recommendation, 
| finding or conclusion, or to the aa: | 
mission or exclusion of evidence, or 


_ other ruling of the judge, supported 
by such legal brief as may appear 


advisable. Such exceptions should - 
be filed with the Interior Board of. | 


Indian Appeals, 4015 Wilson Boule- 
_ Yards; Arlington, Va. 22903. 


Done at the City of. Tulsa, Okla- | 


homa, on. this 12th ay of: October 
ae be 


ice M. Suorr, 7 | 
Administrative Law ad udge. 


: UNITED STATES vy “GLENN C. 
- BOLIN DER aaeat L. 0. . TURNER, 
‘ET AL. “ae 


- 28 IBLA 187 
“Decided December 6, 1976 


7 Appeal from the decision of Aaaiaies 
_ trative Law Judge Robert W. Mesch — 


1. Mining Claims: 
Mineral: Generally—Mining Claims: 
Specific Mineral Involved: Generally — 


of Miner als: 


diémissing Government mining con- 
test. complaints | Utah 10693 and Uiah 


10696. 


Affirmed, as. ‘modified. 
Locatability. of 


A. valuable deposit of geodes, round | 


stones with crystalline centers and com- 


posed of recognized mineral . substances, 


which possess an economic value in trade 
and the ornamental arts, and which are — | 
being removed by actual. mining opera-_ 
tions, is subject to location.under the 
mining laws. South Dakota Mining Oo. v. 


McDonald, 30. TD: 357° (1900), distin- 


guished. 7 
Q, Contests and Protests: Gonicliy= 7 


Mining Claims: 
| Practice: Government Contests 


Contests—Rules of, — 


In a mining contest, a matter not charged 


in the complaint may only be considered _ 
by the Administrative Law Judge if it 


was raised at the hearing without objec _ 
tion and. the contestee was fully cubes 


that the issue. was raised. 


3. Mining Claims: Common Varieties | re 
Generally | a 


In order to ‘establish that a type of stone ae: 


 ‘'qaterial is not a common. variety under 
the Act of July 23, 1955, a mining claim- 
~ aut must demonstrate that: (1) the min- 


eral deposit has a- unique . ‘property and > 


(2) the unique property gives the deposit — “ 


a distinct and special value. Where evi- 


_ dence establishes that geodes in a par- ~ 


ticular deposit: have unique properties 
distinguishable from: other. types of 
stones. which give the deposit of geodes 
a distinct and special value,: the fact that. — 


the geodes may be similar to geodes from — 


other areas which have similar proper-— 
ties and. values is not sufficient: evidence 


to establish that the deposit of geodes is 


610. 


a common variety of stone within the 


meaning of the Act of July 23, 1955. 


APPEARANCES: Reid W. Neilson, 
Esq., Assistant Regional Solicitor, De- 


partment of the Interior, Salt Lake 


_ City, Utah, for appellant-contestant; 


Craig S. Schwender, Esq., Tooele; Utah, 


for appellees-contestees. 


OPINION. BY ADMINISTRA. =. 


TIVE JUDGE THOMPSON 


INTERIOR BOARD OF LAND 


APPE ALS 


This 3 is an ) appeal by the Govern- 


ment from a decision of Adminis- 
Judge Robert W. 


trative Law 3 
Mesch, dated Jan. 9, 1975, dismiss- 


“3 ing mining contest complaints Utah 
(10693 and 10696. Utah 10693 was: 
filed by the Bureau of Land Man- 


agement’ (BLM) against Glenn C. 
Bolinider and challenged the valid- 


ity of his Eureka No. id and Lucky 


Strike No. 1 lode mining claims. 


Utah 10696 was filed by BLM — 


against L. O.. Turner and H. C. 


Ross. and challenged the validity 


of their Treasure. Chest Nos. 1-6 


~ Jode mining claims. 


Each complaint. listed the same 


charges as. follows: 
1, Minerals have not been found within 
the limits of the claims in sufficient. quan- 


- tity or. quality to constitute a valid dis- 


— eovery. | 
2, Geodes are not Supe I to mineral 


location. 
3.. Lands eninaneed within the subject 
claims are non-mineral in character. 
_. Upon the timely filing of answers 
- denying the charges, a consolidated 


DECISIONS OF THE _DEPARTMENT oe THE INTERIOR : 


[83 L.D.. 


hearing was held batons Judge 


~Mesch on Sept. 25, 1974. At the: 


hearing and thareatior BLM ar ouec. 
that fe claims were also. ead be- 
ee the geodes on the claims are a. 
“common variety” of geode within. 
the meaning of 30 U. S.C. § 611 
(1970) and because appellee) have: — 
filed lode claims on placer material... 


Tn his decision, Judge Mesch held _ 


that the issue of proper location as: 
lode or placer claims and the issue: 
of common variety were not proper-- 
ly raised in the contest complaints.. 

He found that geodes are subject to: 
location under the mining laws,. 


ruled that the Government had not — 


pr esented a prima facie case on the 
issue of the discovery of a valuable 


mineral deposit, and determined’ 


that the land was mineral in ‘char- | 
acter. He then dismissed the :com-- 
plaints because the evidence and the 


Jaw did not “support the charges.” 


BLM argues that Judge Mesch 
erred in finding geodes to be a 
locatable. mineral, in ruling that. 
the issue of common variety was not: _ 
included ‘in ‘the complaints, and.im 
not holding that the geodeson the 
claims are a common variety of 
geode. BLM also asserts that the 


claims should be invalidated as lode. 


claims on placer material. The argu- 
ments of BLM fail to persuade us: 
that the decision of Judge Mescl: 
dismissing the complaints. was ib 
error, - 
The testimony at the hearing i i-— 


dicates that the geodes taken from - _ 


appellees’ mining claims are com- 


oy Ove as “Dugway” geodes : 
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(Tr. 8 83-84), iy All the - a ehees 


agreed that Dugway. geodes. are 
similar to each other and to geodes - 


- found in other parts of: the United 
States and in Mexico (€.9:, Tr: 24 
26, 75-76, 112). = 


(Dee. 6): 


. The ‘uncontradicted ‘evidence in this : 
cease shows that the substances or. ma~ 


terials found inside the geodes. are 
minerals (Tr. 40) ; 
broken open, different stones:and erystals 


are found in varying degrees (Tr, 110); 
_ that the interior of the geodes, even with- 


out polishing, presents a beautiful and 
_ pleasing appearance (Tr. 26, 39, 46; Bxs. 

“A, B, C); that the. ‘geodes are obtained 
in what would be considered a typical 


mining operation (Tr, 58,-114, 115, 120) ; 
and that the geodes can be and are sold ° 
at remunerative prices (Tr. 55, 58, 97). 


. One of the contestees testified that he 


sells: the geodes uncut for forty-five cents . 


per pound wholesale with: the purchaser 
paying the shipping eosts (Tr.°87, 110, 


111; 115) ; that witha large backhoe that | 
he has on the claims, he can recover. as. 
much as one ton of geodes in two hours 


~< ‘Cir. 97, 124); and that his mining costs 
are in the neighborhood of twelve to 


pean cents Per pound of. geodes ATr, 
pat . 





a The Department of the Interior’ Sg Diction- 
‘ary of Mining, Mineral and: ‘Related Terms 
(1968) defines geode at page 487 as: 

“a, A holiow nodule or concretion, the cay- 


ity of which is commonly lined with erystals | 


| of calcite or: quartz; some are lined with 
- smooth chaleedony or limonite. 
. formed of erystalline silica which may or may 


not have a shell of chalcedony, others are 


composed of limonite, colemanite, celestite, 

barite, or other minerals, : and most have. been 

formed -in' shales ‘or. other soft. rocks. .* iad 

Fay; Hess. b. The. cavity, in 2 sees Weoe 
ster sd. Wea 


_ Judge Mesch nipea the following 
about the testimony on “ goodes : 


that when eut or’ 


Most are. 


During their testimony, the ap- 


-pellees described the various uses of | 


geodes, Cut and polished geodes, 
both solid and hollow, a are used for 
decorative purposes in homes and 


_ stores (Tr. 59, 89), and are also used 


for bookends, desk pen and pencil - 
sets, and bases. for lamps and other 


objects (Tr. 88, 99). The solid-in- 
terior geodes can be cut up, polished — 
‘and made into . ty pical gemstone 
products such as rings, necklaces: 
_and bolo ties (Tr. 68, 81, 98-99). 


[hy] The initial issue is whether 
geodes are a mineral subj¢ ect:to loca- 


tion under the mining laws. The 


hearing produced no evidence from 
which a conclusion may be drawn 
that geodes should not be consid- 


ered subject to location. Therefore, 
we must examine Departmental — 
_ ‘policy on the locatability of geodes 
and on the general principles of . 
- locatability, as expressed in prior 


decisions. BLM. argues that the de- 
cisions in South Dakota Mi ining 
Company v, McDonald, 30 L.D. 


3857 (1900) 5 Hart Douglass, 44 L.D, 


325 (1915) ; and United States v. 


- Bienich, 14 TBLA 290 (1974), are 


dispositive of this issue. However, 


_ we find no definite ruling in these - 
decisions, nor in other Depart-_ 


mental decisions, that geodes. are not | 


subj ect to location. 


An. examination of the Tedeinns 


cited by BLM reveals that: South 
Dakota Mining Company v. dMe- 
Donald, supra; is the source for the — 
- suggestion that geodes are not locat- 
able. In United States : Vv. Bienich, 
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SUPT'Dy the mining ns was:-for 


gravel which the decision found to. 
‘be .a common —— — opinion 


| ee stated. at 296 :. 


ek Ag to the: sales. oe: nasa atte ‘de iM 
| ee such specimens are valuable. as 


natural curiosities but. are not subject to 
location under the mining law. ne 


‘The only authority cited for this 


proposition is the South Dakota 
decision. Administrative J udge 
Stuebing, i in his concurring opinion, 
points out that the claimants had 


advertised for the sale of the crys- 
tals for 38 months, and that the total 
sales amounted to about $300. | 


United States Vv. Bienich, supra at 
803. There is no indication the 


claimant could e even recoup his costs 


_ from such sales, It is apparent from 


reading the. entire;decision in Bie- 
nick that a. general finding was. 
made that there was not a valuable . 
| mineral deposit within the claims | 


because mineralization was not suf- 
ficient to support. the discovery of 


a valuable mineral deposit. The de- | 


cision does not provide a ruling that 
crystalline deposits are never. sub- 
ject to location. Further, the deci- 


sion did not involve geodes, so it is 


not.a precedent for a holding « on de- 


a posits of geodes, | , ay 
The decision in Z£arl Disiplasi: af 


supra, ruled that fossil. remains of 


prehistoric animals are not ma- 


terials recognized as. ‘mineral by 
standard. authorities. The decision 


cited South Dakota for the princi- 


pal that land containing formations 


and material valuable as. natural 
curiosities, but. not mineral. sub- 
stances usually developed by mining | 
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i peatonas ‘is “not mineral land 7 


within the meaning of the — 


laws. _ | 
— South Dakota Mining Oo. v. Me- © 


Donald, ‘Supra, stands, therefore, as. 
the only case brought to our atten- 


tion that actually involved geodes. 


. We must examine the circumstances 
and language of that. decision im 
order to ascertain what policy 
| guidelines were being set forth, and 


if it is a clear precedent for holding 
that geodes. cannot be located under 


the mining laws. 


In: South Dae two parties : 


: cleimied” land which contained a 
‘cavern described as a great natural — 


wonder.. One party sought the land. 
under the homestead. laws and the 
other under the mining laws. The 


mining claimant protested against 
the homestead entry asserting the _ 


land to be mineral in character and _ 
the homestead entry. fraudulent. 


After initial consideration, the De- | 
partment ordered a further hearing — 


on the issues in the seigee stating, as 
quoted at, 30 LD. 359: 


This action is ‘not to be construed. as : _ 
a determination of the question, so ably ~ 


argued by the. attorneys on. ‘each side, as 
to whether land chiefly valuable for its 


er yStalline deposits. can be entered nea 
- the mining laws of: the: United States. 


“After the second - hearing, the. 


Commissioner of the Generel: Land - 


Office (predecessor of the Bureau of 


Land Management) found the land 


to be. nonmineral in. character but 
held the homestead entry for can- _ 
collation. because there. was insufli- | 


cient. evidence: of. cultivation and 


improvement to establish the good — 


faith of vi entryman as a home- ye - 
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‘stead claimant. On ‘Appest; “these 
7 findings were sustained. As perti- ; 


nent to the question involved here, 
there is only. the following discus- 


— slon- ‘at 30 LD. 360 sustaining the 
finding of nonmineral character of - 


: the land: 


Large cuantities ae; cr ystalline deposits, 7 


r and formations of. various kinds, such as 
stalactites, stalagmites, geodes, 
work, _“frost-work,” 


- ject of sale at remunerative . prices by 


the contending parties, not as minerals. 
but as natural curiosities. Charge has. 
also ‘been’ made for admittance ' to. the 
_ -@avern and-for' the ‘privilege of. viewing. 


‘its, many natural wonders. The’ record 


7 “to control. 
~The? testimony iitroduced: — the pro- 


testant: company for the purpose of show- won 
ing that.the cavern | contains. valuable 7 
deposits of gold, marble, building stone, 


paint rock, and other mineral substances, 


falls far short of proving ‘the land to. be. 


. mineral in character: within the meaning 


ae of the mining. laws. “It is not shown to — 
| contain. deposits, in paying quantities, of. 
any of : the. substances mentioned, or .of: 


any other substance such as is ‘usually - d eposits are open. to exploration : and 


developed by mining operations. No ‘seri- 
ous effort has ever been made to’ develop 
the land, or any part of it, as a mining 


¢laim. The. decision of your Office holding. 
the land. to be. non- mineral is. oe 


correct, 


The question : neh was left open 
when the -second hearing was or- 
dered, 4.e., whether land. chiefly. vale 

~-uable fon: erystalline deposits may : 
_ be considered mineral in. character, F 
was not resolved by’ the Depart-_ 


mental decision after that: ‘hearing. 


. “box- 
ete., ete, are found | 
in the cavern. Specimens of these deposits — 
and formations have been made the sub- 


The two nes acted a 


do not answer the question. Instead, 


“it 3 is apparent, that the finding of ~ 
nonmineral _ character of the land i, 
_Wwas based upon the lack of a good ; 


tation of. the ¢ cave al its contents: by 
were considered as ‘outside a normal 
mining operation. The decision rec- 
ommended action to reserve the | 
‘eave for the general public, which 
subsequently” owas . 
‘The case should be considered nm 
light of the peculiar circumstances - 


accomplished. 


presented thére: and the interest in 


preserving for the public the unique 

_ values of the cave. We do not. be- : 
4 clearly. demonstrates that it is the:source © lieve the case is a precedent: for the 
of. revenue -which these things furnish - 
that the respective. Parties are striving : 


. proposition that no crystalline de- — 


posits, including deposits of geodes, 


can ever. ‘be considered locatable 


under the mining laws. eae 
Under the mining law, “lands 


| valuable for minerals” are reserved _ 
-from'sale, unless otherwise author- _ 
ized. by law. B.S. § 2318,.30 U.S.C. 
8 21°(1970). Lands in which “valua- 


ble mineral deposits” are found may iz 


be oceupied and purchased and such — 


purchase. R.S. § 9319, 30 U.S.C. § 22 


(1970). Interpretations of these two 
quoted phrases are the. sources for | 


determining the locatability of par- 
ticvlar substances under the mining — 
laws. Often, these interpretations = 


_ have arisen in the context of a de- | 
. termination of the mineral charac- 
ter of the land. From such cases, the 
classic definitions of “mineral” aad cn 
“locatability” have stemmed. For — 
ae the. Supreme Court. in. 
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ay priheen Pacific re V. Sole: « 
- berg, 188 U.S. 526, 586-37 (1903), 
struggled to find a donno of the 


words “mineral lands” and con- 


cluded that at least they include 


“not merely metalliferous lands, but 


all such as are ‘chiefly valuable for. 
_ their deposits of a mineral charac- 
_. ter, which are useful in the arts or 
valle, for purposes of manufac-_ 


ture.” Layman v. Ellis, 52 L.D. 714 


(1929), relied on this and other def-— 
initions, including the following — 


quotation (at 719-20) from Lindley 
- on Mines, sec. 98, where it is stated : 


The mineral character of the land is 


established. when it is shown to have 
upon or within it such a substance as— 


| (a) Is’ recognized as mineral, “accord- oe 
ing ‘to its chemical composition, by the 
standard authorities on the subject ; or— _ 

(0) Is classified as a mineral Pee 


_in trade or commerce ;-or—. 
(c) Such a substance (other than the 


mere surface which may be used for agri-. 
cultural purposes) as possesses economic 
value for. use in trade, manufacture, the 


Sciences, or in the mechanical or orna- 
mental arts ;— "eae 
And it is demonstrated that such aut: 


stance. exists therein: or thereon in such | 
quantit[iJes as render the land more ~ 


_ Valuable for the purpose of removing and» vty 64 minerals subject to location: 


marketing the substance than for any 
other. purpose, and the removing and mar- 
keting of which will yield a profit; or it 


is established that such substance exists. 
in: the lands in such quantities as would | 


Justify a prudent man in expending labor 
and capital. in the effort to obtain it. 


- Both Congress and the Depart- 


ment have cher. delimited what 


-™ineral materials are subject to. 
location. The Mineral Leasing Act. 


of 1920, as amended, 380 U.S.C. 8 181 


ef seq. (197 0), provides for ieesiite’ 
land, rather than the location of 
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mining Solas for certain ee | 
mater Fe Section 3 of the Surface 
Resources Act of 1955, 30 U.S.C. 
§ 611. (1970) , removes common vari-- 
eties of certain minerals from the 
operation of the mining laws. The 


Department has ee on a policy 


with regard to certain “non-validat-_ 
ing uses.” For example, mineral ma- 
terial of indiscriminate’ nature: used 


only for road base, fill or similar 


purposes for which almost. any 
earth material may be used has con- 
sistently been declared not. subject 


to location under the mining laws. — 


E.g., United. States v. H arenberg, 


11 IBLA 153, 156 (1973); United — 
‘States v. Barrows, 76 1.D. 299, 306 a 
(1969) aff'd, Barrows: Hickel, 447 
F.2d 80 (9th Cir. 1971). Similarly, | 


agricultural soil additives which 
have no chemical effect on: the soil 
but are merely physical amend- 
ments are not subject to location. 
United States v. Robinson, 21 TBLA. 
368, 82 I.D. 414 (1975) ; United 


. States v. Bunkowski, 5 TBLA 102, 


79 LD. 48 (1972). Note by contrast, 
for example, the following dispar- 
ate materials which have been deter- 


diamonds, 14 Op. Atty. Gen. 115 
(1872) ; marble, Pacific Coast Mar- 
ble Co. v. Northern Pacific RR. Co., 


25 L.D. 288 (1897 )3 ; guano, Lichter 

v. Utah, 27 L.D. 95 (1898); and 
onyx, Utah Onyx Development C Ons 
38 L.D.504 (1910). 


There is no doubt that a ‘geode 3 is | 


--eomposed of recognized mineral 
- substances which would. be individ- 
ually locatable under the mining 
laws unless found to bea common 


variety subject to 30 U.S.C. §611 
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, (1970). ‘The cermeng at. the ean. 
- ing indicated that geodes possess an 


economic Vv alue i in tr ade and the or- 


namental arts, apart from whatever 
commercial value may be attributed 


to their uniqueness as a so-called 


“natural curiosity.” The appellees - 
‘testified that the geodes are removed 
_ through mining operations which 
they conduct or.which are conducted > 
by third parties with the particular 


appellee receiving a share of the 
‘geodes removed : (ire 56-58, 113-15, 
120): 


quent processing ‘or craftwork. Cf. 
United States v. Alexander, 17 
— IBLA 421, 438-34 (1974); United 
_ States v. Stevens, 14 TBLA 3880, 391, 


81 LD. 88,87 (1974). The record in- 


-dicates. the appellees are using the 
¢laims for the mining of beads. 


and not simply using the claims for | 
other purposes. Cf. United States v. 
Stevens, supra-at 392-93, 81 I.D. at 
88-89 ; United States v.. Elkhorn 


7 Mining Co., 2 TBLA 383. (1971), 


distinguish South. Dakota Mining 


Co. v. McDonald, dai from a, 


present. case.: 


iecaton under the mining laws. 
| Where « a mining claimant has lo- 


cated his claim on a sufficient. quan- 
tity of geodes and is conducting 


dentiary basis to 
| charges. Cf. United States v. Tay- 
“It is sedan fot the (osname lor, 19 IBLA 9, 82 L.D. 68 (1975). 
at the hearing that geodes have a — 
-value in their raw state in addition — 
to any enhanced value from subse- 


actual mining - operations to extract | 
the geodes, we hold that such a min- 
eral deposit is subject to location 


under the miming laws. Further- 


morey, there is simply no evidence 


upon which we could make a finding 
that these deposits of eeodes are not 


valuable mineral:deposits: We. are 
not, however, ruling that the claims 


are valid, but only that the Govern- 
ment’s contest complaints must be 
dismissed because there is no evi- 
support the 


_ [2] BLM next argues that Judge 


Mesch erred’ in ruling that the issue _ 


of common variety was not raised 


in the contest complaints. In its con- ; 


clusion, BLM also asserts. that the — 
Judge erred in not invalidating the 
claims as lode locations on placer 
material. Since the J udge actually | 


dismissed the proper location issue. 
as not raised in.the contest com- 


plaint, we will consider pou issues 


to eether.. 


The content of eonteee Corn | 


is governed by regulations which, — 
among other 
apd, H Uehorn Mining Co. v. Mor-— 
-. ton, Civil No. 2111 (D. Mont., Jan-_ 
uary 19, 1973). For these pencons we - 
. & 450-4(a) (4). The purpose of this 
requirement is to give the contestee 
, . sufficient notice of the charges to 
We find no ane for celine 

_ that geodes per se are not subj ect to. 


things, require a 

“statement ij in clear and concise lan- 
cuage of the facts constituting the 
eunds of the contest. ” 43 CFR 


prepare his case. | 
The BLM contest dasa 
supra, charge lack of discovery, 


-nonlocatability of geodes: and non- 
mineral character of the land. Such 


chargés raise a variety of issues. 
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They do not, however | raise the. 


issue of a lode location on placer 
material. Nor was this issue prop- 


erly raised at the hearing. We there- 
—. fore affirm J udge. Mesch’s s ruling 
dismissing this issue as not included. 


within the contest complaints, with- 


“out. reaching any conclusion as’ to 
the merits of this particular allega- : 


tion. See ‘United States. 
Mt ‘cHlwaine, 26 TBLA 20. (1976). 
The issue of common ey, 


; however, was raised during the di- 
rect examination of the BLM min- 
(particularly Tr. 


30-83). Appellees’ counsel crogs-_ 7 
that geodes are a common variety 


ing engineer 


examined this: witness on this pre- 


cise. point (Tr. 35-87). ‘Questions 
relating to this issue were asked 


during: the appearances of the ap- 


pellees as witnesses (¢.9., , Tr. 71, 74, 


76-77, 78-79, 91). No. objection was 


made at any time during the hear- 


ing and no prejudice has been as- 


serted by appellees concerning the 


introduction of this issue. A matter 


which is raised without objection at 


the hearing, and of which the con- 


Judge in reaching his decision. 
United States v. Alexander, supra 


at 421, 430-31; Onited States ve 
Harold Ladd Plerce, "5 LD. 970, | 
 O75-78 (1968). We therefore. find 


that the issue of common varieties 


was» presented and that J udge 
- Mesch erred | in his: ruling that. it 
Was not. . | 


- [3]. “Common vaxistics ot: sand 
A eee ‘pumice, -pumicite 
_ cinders” are declared not to be valu- 

able’ mineral deposits within the 
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meaning ee oe mining laws by sec. ~ 
3 of the Surface Resources Act of — 
1955, 69 Stat. 868, as amended, 30. 
OS. O: $611 (1970). ‘Tn order for a 
variety of one of these materials to 
be classified as “uncommon,” and 


therefore subj ect to location, it must 
meet two criteria: (1) the deposit 


‘inust have a unique “property; and. 
ve (2) the unique property must give | 
_ the deposit a distinct and special — 


value. United States v. Beal, 23 — 


IBLA’ 378, 895° (1976); United . 


States v. U.S. Minerals Develop- 


ment Corp., 75 ID. 127 (1968). 


_ The evidence presented by BLM 


consisted entir ely’ of testimony by 


the BLM mining engineer that 


geodés are common to the claim area 
(rr 38), that similar geodes are - 
found in other parts of the country 
(Tr. 24-26), and that geodes are . 
composed of material from the 
“quite common” quartz family: (Tr. 


48). However, thé mining engineer 


also testified that geodes do not 


occur “prolifically” (Tr. 34), and 


_ testee is fully aware, may be consid- -he agreed that when: ‘compared to 


ered. by the Administrative Law 


“regular stones,” geodes are “some- 


what unique and uncommon” bbe 


37). 


The. “Government's: prima ee 


case that the geodes are a common 
variety rests only upon a compari-- 


son of this deposit with geodes from _ 


- other areas. The evidence of the 
~ Government witnesses comparing 

the geodes with other stone forma~- 
tions, however, tends to show that — 


the geodes, do not occur in abun- 
dance in nature and are not wide- — 
spread in their oecurrence gener-_ 


ally. This is unlike. ius le gravel 


atl o, * MANLEY -RUSTIN: AND .BETTY RUSTIN™ 


December 6, 19°76 


eee anid many iain: stone 


deposits | which. are widely “spread 
and in large abundance generally. 


Tt was such deposits that the Act. 
of July 23, 1955, was intended to. 


| make non- Teeth: The contestees’ 


evidence emphasized the peculiar 


‘physical properties of these geodes 


and the special economic values at- 


- tributable to those properties. and to 
- the deposits, on these claims in such 
: quantities that they. assert: mining 


operations are feasible. From the 
state of the record, we must con-— 
clude that the. deposits of geodes, 
and the geodes” themselves, have 
. unique properties which give them 


a special and distinct value. The fact 
_ that the geodes may be similar to 


-.- geodes from other areas which have 


- similar properties and values is not 


sufficient alone to establish that the. 
deposit of geodes is a common va-. 


riety of stone within the meaning 


of the Act of July 28, 1955. 
» Whenever the Gone con- | 


tests a mining claim, it has assumed 
the burden of. presenting a prima 
facie case on the charges in the com- 


a plaint; the burden then falls on the 
- mining claimant to rebut by a pre-. 
. ponderance of the evidence such 
“. prima facie case. United States v. 
- Bechthold, 25 TBLA 77, 82 (1976) ; 


 * United Slater: v. Beal, supra at 393; 


- United States v. Taylor, supra, Here 
_. BLM has not appealed the holding » 


of J udge Mesch that no prima, facie 


case was presented on the issue of. 
valid discovery. We see no basis for. 


changing that. holding. The appel- 
lees preponderated on the issue of 
common. variety. We, therefore, af- 


firm the asaaion of J adeo es | 


in dismissing the contest: complaint. z 
without reaching any conclusion as. 


to the actual validity of the mining 7 
claims, - 


Accordingly, pursuant to the ane a 
thority delegated to the Board of — 


Land Appeals by the Secretary of | 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from is afiymed = 7 
modified. Coe ke At | 


_ Joax cB. Reema 
Administrative J fuuge: 


We CONCUR: 


- Newron aes a 


Chief Administrative is 


“Martin Rirvo, me 
| Administrative J udge. ‘ 
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‘Decided Decmbong 1976 
Appeal from decision of Idaho State 


Office, Bureau of Land Management, 
rejecting Color of ‘Title ——- hee 
12035, : 


Affirmed, ar a 
1. Color or Claim of we Aenerally— oo 
State Laws | i 
Possession of federal land he tiie: wet | 
riod of a state’s statute of limitations, — 
which may create title rights in an ad- . 


verse possessor to nonfederal land, can- 
not affect the title of land. belonging. to 


the United States. Where there. is nO ee 


other. acceptable © basis. for a. belief that; . 
a claimant has title other. than “mere 


adverse possession under such a state 
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law, there is no: claim or color of title | 
a recognizable under the Color of Title Act, 


| 43 U.S.C. §1068 (1970). 
2, Color or Claim of Title: Generally 


A claim under the Color. of Title Act, a 
43 U.S.C. § 1068 (1970), must be based — 


upon a deed or other document which on 


4 its' face purports to convey the applicant . 
— the land applied for. | , 


"APPEARANCES: Ted C. Springer, | 


Esq. . Challis, Idaho, for the appellants, 
| OPINION BY 


“ADMINISTRATIVE JUDGE 


THOM PSON 


INTERIOR BOARD OF — 
LAND APPEALS 


By a decision dated May OA, 1976, : 


the Idaho State Oiies “Bureau of 


Land Management (BLM), re: 
jected appellants’ application un- 
~ der the Color of Title Act, 43 


— US.C. $1068 (1970). “Appellants 
— rest fieie claim solely upon an al- 
legation of good faith adverse pos- 


session with attendant improve- 


ments and cultivation. Appellants’ 
application, submitted on BLM 
Form 42-R1457, states that the ba- 
sis for their claim hes in the fact 


that, 


To the best of claimants’ knowledge, 
'. pareel claimed was enclosed by fence by 
patentee of contiguous land south of par-— 
-. cel in 1908, cultivated by irrigation, pos- 

sessed, occupied. fenced and used. since. 


- patent by patentee and his successors 
in interest including claimant, to the ex- 
clusion of others, until eviction by Bu- 


reau of Land Management in 1974-1975. 


The application was accompanied 
by a copy. of BLM: Form 2540-2 


titled “Conveyances Affecting. 
: Color or. Claim: of Title.” That. 
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| rales 


[88 LD. 


‘form, “completed by the Custer 
County Recorder, stated “no con- 


veyances of record affecting above _ 


par cel-title vested in USA.” - 
Appellants have not produced. 
any instrument or deed. which pur- 


_ports to vest them with any title to: 


the parcel. All that appellants have: 


shown, at. most, is that they, along _ 


with their predecessors in interest, a 
have fenced ‘and cultivated the 


parcel for a period of years, Appel- 


lants argue, however, that the rule | 
of property in the State of Idaho is: 
that a person may acquire title to 


. real property by. claim of title not 
~ based upon , a written instrument. _ 
and they » ‘dontend that this rule 


should be applied i in this case. 


[1] While it is correct, as appel- 


lants ‘point out, that the federal 
courts usually apply the law of the 


state where real property is located 
‘in determining questions affecting 


local land titles, the case before ee 
does not present a routine title dis- 


pute which a federal court would . © 


decide “precisely as the state courts 


ought to do.” * Indeed, this-case in- _ 
a claim which’ the state aie * 


courts are powerless to consider. 


It has long been recognized that 


possession of federal land for the ~ 


period of a state’s statute of lim- 


itations, which could give rise to 
title rights in an adverse pos- 7 


-gessor of non-federal land, can- 
not affect the title of the United 


States. £.9., United States v. Cali- 

fornia, 882 U.S. 19 (1947); United - 
States v. Gossett, 416 F.9d 565 (9th ~ 
Cir. Bae The Color of Title Act 


1 Appellant’s Memorandum, D. 2. 
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7 ‘ander which aiypellants seek a con- 
 -yeyance contemplates the use. of 


uniform federal standards to deter- 


mine claims, and special. state rules 
- are thus not applicable. Under the 
Color of Title Act there must be a 
claim or color of title. Mere adverse 


possession alone under state law has 


‘never been considered a claim. of 
title under the Act, because there is 
no basis for any belief that a claim- 
ant can acquire. title against the 


United States under.a state statute - 


of limitations. Of. Beaver v. United 
: States, 350 F. 2d 4 (9th Cir. 1965), 
cert. denied., 383. U.S. 937 (1966), 
and see cases Seitad. Wfra.. 


[2] We have repeatedly held that 
a valid Color of Title claim cannot. 
be made by one who does not estab- 


- lish that the land in issue was con- 


veyed. to him by an instrument 
which, on its face, purported to con- 


vey the tract in question. Z.g¢., 


_ Mildred A. Powers, 27 TBLA 213. 


(1976) ; Cloyd and Velma Mitchell, 


29, IBLA 299. .(1975) ; James ER. 
sa Smith, 13 IBLA 306, 80 I.D. 702° 
ee (1973) ; Marcus Rudnich, 8 [BLA | 

65 (1972) 38. V. Wantrup, 5 IBLA 


286 (1972). Our position on this 
_ Issue, moreover, has been sustained 


ony by the. federal courts in Untied - 


States v..Whar ton, 514° F. 2d 4.06 
(9th Cir. 1975), and Day v. H ickel, 
481 F.2d 473 (9th Cir, 1978). 
_ . Accordingly, we find that. the 
—_ Idaho State Office correctly denied 
the appellants’ Color of Title appli- 
cation. a 
Therefore, pursuant to. re au- 


i thority. delegated to the Board of. 


Land er by the Secretary of 


the Interior, 43 CF R 4. 1, the dos . 
cision of the Idaho State Office re- 


jecting the application is affirmed. 


JoAN B. THOMPSON, : 
Administrative eae 7 


We CONCUR: 


Mics Ritvo, st 
Administrative Judge. 


Newton F'RISHBERG, : 
Chief Administrative J udge. 
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Racal from the: Decision of ae 
Alaska State Office, Bureau of Land 7 
Management #tAA-G661-A, dated 

Aug. 29, 1975, rejecting certain land 


selections of Eklutna, Inc., under secs. 


iJ and 12 of the Alaska. Native Claims — 
Settlement Act, 43 U.S.C. §§ 1601— 


1624 (Supp. IV, 1974), as amended, i 


89 Stat. 1145 (1976). 


Decision of the Burdad: of Ta 
Management reversed Dec. 10, 1976. 
1. Title: Generally | 


In public land law, the term ‘epuitabié | 
title” is used to describe the. interest held _ 


by. an entryman: who, upon full com- 


pliance with requirements of the law, has 


rights in the land superior to all other | 
claims, and is. entitled to issuance of. 
patent ‘by the Federal government, which _ 


holds only. legal title to the land. 


2. Applications and Entries: Vested: | 
Rights 


The nodes of. éqilisbic title has a vested 


_ interest; 4.e,, that interest, acquired bya 


620. "DECISIONS OF THE | 


party. when all prerequisites for the ac- ry 
quisition. of title have been complied 
with,” “which, attaching. to. the land, de-: 
. prives ‘Congress of its power to misuse? of 


- the property. 


38 Alaska Native ‘Claims Settlement 
Act: Aboriginal Claims | 


In express provisions of the Treaty of 
Cession and the. Organic Act of 1884, and. 
through disclaimers in the Statehood Act, , 
aboriginal title in Alaska, received. statu- | 
tory protection in addition to that nor- - 
' mally extended on the. basis of Native 


occupancy. 


Acts: Aboriginal Claims tae 


Until Corigress acted to extinguish rights: 
of Alaskan Natives to. use and occupancy — 


Of aboriginal lands, such. rights remained 


as au encumbrance on the fee, and title 


tio land claimed. ‘by. Alaska Natives, to 
which use and - occupancy might be 
proved, Was. void when given. 


‘oe Alaska Native Claims Settlement 
Acti Aboriginal Claims—Alaska ‘Na- 


tive. Claims Settlement. Act: Land 


: Selections: State Interests: Statehood 


g Act. ‘Selections : Tentative Approvals 


to selection of such lands. 


6. Alaska W ti Cc] sg ler 
aska Native Claims ot ement tive Claims Settlement Act: 


Selections: ‘State Tnterests: ‘Statehood _ 
Act Selections: 
Hxt{aguishment of aboriginal . title did ee es 


not vest the State’s title to those TA’d 
_ lands located within sec. 11 (a) (2). -with- 


Act: Aboriginal Claims—Alaska. Na-. 
Claims Settlement Act: With-- 
Generally—Alaska Native — 
Claims Settlement Act: Land Selec- 
tions: State Interests: Statehood Act 


tive 
drawals: : 


Selections : Tentative: Appr ovals | 


The express terms ot secs, 11 and 12 of : 
ANGSA make lands previously: TA: ‘to. 
: the State. of Alaska. available for ‘selec- : 


DEPARTMENT. or THE | INTERIOR 


ment Act: 
Interests: e 
; Tentative Approvals 


tion by village corporations: 
_- right of selection, based not on aboriginal . 
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tion i qualifiea Native Corporations, in- 


‘dicating the conclusion of Congress that: 
such. lands. ‘were ‘Subject to. disposal jin: 


settlement: of Native claims. 


Ds ‘Alaska Native ‘Claims. ‘Settlement: 


Act: Land Selections: ‘Village Selec- 
tions—Alaska Native Claims Settle- 

Land Selections: - State 
Statehood Act Selections: 


ANCSA provides in. secs. 11(a) (2) and | 
12(a) (1) that each village may select up. 
to 69,120 acres of its total entitlement 


_ | _ A _ from TA’d: lands within the area, usually 
4, Alaska, Native: Claims § ettlement | 


25 townships, . surrounding the village. 


; ‘Such State:-TA’s, already encumbered by ieee 
aboriginal title to lands..on which | use» 
and : occupancy could. be proved, were now 


subject to a statutory prior right of selec- 
a Native > 


title, but. on Congressional grant in 
ANCSA, } - 2 


8 Alaska Native Claims: Siemant 


Act: Aboriginal Claims—Alaska Na-. 
tive Claims Settlement. Act: Land 
Selections: State Interests: Statehood 
Act Selections: Tentative Approvals 


; The retroactive extinguishment of abo: 
Prior ‘to ANCSA, the. ‘State’s interest in | 


its. tentatively approved selections was . 
subject to divestment upon proof . Of - 
Native use and occupancy, and was sub- : 
ject: to Congressional resolution of such’ 
claims, Unadjudicated claims of aborig- 
inal title remained the only dmibeauneny 


riginal title, and the resulting validation 
of State title, mandated by sec. 4(a) of 


ANGSA, applies to those lands tenta-. ; 


tively approved to the State which are 
located outside Native wmlage withdrawal 


* areas. 


9. Alaska Native (iain. ‘Settlement 
Act: Aboriginal Claims—Alaska Na- 
Land 


Tentative Appr ovals 


drawal areas, for Congress clearly con- 


; ferred on Native village corporations a 


superior right t to select up to 69, 120’ acres Ss 


of such lands, | 
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10. “Alaska, Native Claims ‘Settlement 


Act: Withdrawals: Generally—Alaska a 


| Native Claims Settlement Act: ‘Land 
Selections : State Interests: Statehood 
Act. Selections : Tentative Approvals 


The State's interest in TA’d lands lo- 
--eated within sec. “1 (a) (2) withdrawal 
areas did not vest prior to ANCSA, and 
did not vest subsequent to ANCSA as to 
| ‘lands properly selected by village corpo- 
rations within the three- “year period 1 man- 
| dated by sec. 12a). ar 


| Ste Alaska, Native Claims Settlement 


Act: Withdrawals: Generally—-Alaska ; 
‘Wative’ Claims Settlement Act: Land ~ 
Selections: State Interests: Statehood 


Act® Selections: Tentative “Approvals 


The ‘State's ‘interest vests in those TA‘ 
lands" within: vee. 11(a) 5. withdrawals 
Ot.” selected.” ‘py village’: ‘corporations 
within, statutory. deadlines, _for,.: upon 
completion ‘of Native selections, the Jast 
encumbrance on the State’s title ds re- 
moved. , 


12.. ‘Maske. ative - Claims Settlement 


Act: “Withdrawals: Generally—Alaska 


Native Claims Settlement Act: Land 
Selections: State: Interests : Statehood 


Act. Selections:: ‘Tentative “Approvals 


In ‘withdrawing jands ‘around villages 
tentatively. approved: to ‘the - ‘State, ‘Con- 
gress rejected ‘the ‘State’s eontention that 
tentative approval vested title in the 
State, ‘and in -consequence’: Tejected* ‘the 


| title the State had relied upon a ae 


| Bore TAG. lands: to ‘third dat 


> neal ‘ae! we % 


13. ‘Al aska. Native Claims Settlemen 


Act:,Land Selections: State:Interests:: 


Generally—Alaske Native’ Claims ‘Set- 
- tlement. Act: Tand | Selections: dank 
Party Interests, ees 


- could. aCe acquire, 5 grenter: ‘interests. than i 


its. “grantor and. could not, prior. to 


ANCSA, ‘acquire ‘ equitablé ‘title: ‘accord. | 


227-314—T1——-3 


tieie: any, protection or priority afforded 
the Municipality must be statutory, con- , 
ferred by. ANOSA. - 


| 14. Alaska Native Claims Sciticment 
Act: Land Selections: State Interests: 


Generally—Alaska Native Claims Set- 
tlement Act: Land Selections: a 
Party Interests 


The Municipality ; is organized and: may 


be dissolved under State law and pres- 
ently has the power to exereise govern- 
mental functions... including . the acquisi- 
tion, management, and disposal of land 
independent of control by the State. Until 
revoked or modified by constitutional or — 
legislative .amendment,. such:.powers re-. 
main.in force and., render : ‘the Munici- 


pality an entity separate. from. the State - 


for . purposes .of holding. third- aes in- 


terests under ANCSA.. 


‘15. Alaska Native Claims: ‘Settlement 
Act: Land Selections: State Interests: : 
Generally—Alaska Native Claims Set- 
tlement Act: Land Selections ‘Third- a 
Party Interests” . 


Because the State y ‘was ‘not. prohibited by 


§$6(g) ‘of thé’ Statehood Act from grant- 


ing: tentatively. approved. lands: ‘to local 
governments, and neither .the. Statehood 
Act nor selection... “procedures. in - A.S. 
29; 18. 190° require. ‘payment of considera- 
tion, ‘the Municipality's ‘interest: in the 
disputed lands .does not. fail for: lack: of 
consideration, | . 


16.. Alaska. Native Claims Settlement 
Act: Land. Selections: + Millage: f Selec: 
tions = : : 


Eklutna, The, is not. estopped ‘trom select: 
ing ‘the. disputed. lands. by. Resolutions 


we ee ee Gere 


; 68-9 and 68-10 of. the Eklutna “Village 
| Council, because there dis no evidence. of 
any identity. ‘of interest or ‘membership ef 


between the Council, an unincorporated 
community association, and Eklutna, 
Ine.,:-nor-is. there; any: indication: that the 


‘Ekutna, ‘Village Council, was authorized 


to bind ‘the ‘Natives of Palmer. : 


§22, 


17. Alaska Native Claims Settlement | 


Act: ‘Land Selections: Entrymen — 


‘Nee. 22.(b) is tepeciie: and. unambiguous, 
reflecting the concern of Congress for a 


Class: of persons: carefully described* 7.€:, | 
entrymen ‘under: the Federal public:land 


laws governing homesteads, headquarters 
sites, trade. and manufacturing sites, and 
small tract sites, _ 


18, Alaska Native Claims Settlement 
Act Land. Selections: Third- Party 
Interedte_<Alacka Native Claims Set- 
tlement Act: Land Selections: Eatry- 
Sec, 22(b) of ANCSA is not applicable 
‘to, and does not protect, the Municipality 


because having an interest created by the - 


‘State of Alaska under State law, it is not 
‘an entryman under Federal public land 
laws leading to acquisition of title to 
homesteads, headquarters sites, trade 
and manufacturing Sites, or a tract 
sites. 


19. ‘Alaska Native Claims Settlement 


Act: Withdrawals: Generally—Alaska 
Native Claims Settlement Act: Land 
Selections: State Interests: Statehood 
Act Selections: Tentative Approvals— 
Alaska Native Claims Settlement Act: 
Land Selections: Third-Party Inter- 
_ ests—Alaska Native Claims Settlement 
Act: Land Selections: Velid. ee 
Rights | 


Sees. 11 (a) (1) and 11 (a) (2) of ANCSA 
direct withdrawals for village. selections 


to be made subject to valid existing 


rights. The withdrawal of State TA’d 


lands in sec, 11(a)(2) impliedly recog- 


nizes the existence of third-party. in- 
terests created by the State prior to 
ANCSA, by prohibiting: the ereation of 


such interests subsequent to the with- 


drawal. 


20. Alaska Native Claims Settlement 
Act: Land Selections: Valid Existing 
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: " Rights—Alaska Native Claims Settle- 
nent Act: Land Selections: Entrymen 


| ANGSA "protects - , ag. 


“valid. ‘existing 
rights,” those. rights, whether. derived 
from the State’ or’ Federal’ government, 
which. do not lead. to a grant of fee title 
and which were created prior. to. enact- 
ment of ANCSA. Rights leading to a fee, 
which had vested prior to enactment, 
would not be subject to Congressional 
disposal and would. be excluded from 
withdrawals for Native selection. Rights 
of entrymen leading to. grant of a fee © 
under Federal public land laws, which 

had not. vested prior to enactment of 
AN CSA, are treated by ANCSA as if vest- 
ing had oceurred and are not categorized 
as “valid existing rights. 9 


21, Alaska. Native Claims Settlement 
Act: Land Selections: Valid Existing. 
Rights—Alaska Native Claims Settle- 
ment Act: Land Selections: Entrymen 


The interests desctibed in sec. 14(g) of 
ANCSA are of a temporary or limited 


nature, in contrast to those derived from a 


laws leading to a grant of fee title such 
as the entries protected in sec. 22(b), 
and, therefore, are not incompatible with 
N ative fee ownership of the land, 


. 22, Alaska Native Claims Settlement 
Act Land. Selections:.. Third-Party 
Interests—Alasia Native Claims Set- 


tlement Act: Land Selections: gaa 
men Hees 


The Municipality is not peotsetsa: under ~ 
sec. 14(¢) of ANCSA because its interest 
leads to grant of. fee title by: the State, if 
the State were able to issue patent; such 
an interest is incompatible: ‘with convey- 
ance to a Native srantee as. ‘eontemplated 


by see. 14(g). 


28. Alaska Native Claims Setilement A 
Act: Land Selections: Village Selec.” 
tions—Alaska Native Claims -Settle- 
ment Act: Land Selections: Third- 


| Party Tiiterests—Alaska Native Claims - 
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Settlement ve Conveyance Recon- | 


‘veyances ie oe 


Municipal | corporations, . organized” to 
, provide. necessary government . services,. 
are’ beneficiaries of sec. 14(¢) of ANCSA 
‘ain that they received title to. lands they 


‘use and occupy, and to additional lands 


for community expansion. 


24. “Alaska Native Claims Settlement 
Act: Land Selections: Village Selec- 
tions—Alaska Native Claims Settle- 
ment Act: Land Selections: Third- 


Party Interests—Alaska Native Claims 
Settlement Act: Conveyances Recon- | 


veyances _ co 
The Municipality's farereat in lands im- 
proved for recognized public purposes is 


protected by sec. 14(c) (3) of ANCSA 


‘because the Municipality occupies the 
same position with regard to Eklutna as 
the local. government entities envisioned 
by Congress in enacting such reconvey- 


ance provision, and the disputed land,’ 
while outside Eklutua Village, is within 
the village withdrawal area and has been: 


see for a public eet as 


_ for the State Director, Bureau of Land 
Management; James Vollintine, Esq., 


and John R. Snodgrass, Esq. -, for Cook 


Inlet. Region, Inc.; Richard W. Gar- 


nett, Esq.; and. Thomas E. Meacham, : 


Esq., for the Municipality of Anchor- 
age; and James N. Reeves, Esq., for 
the State of Alaska, 


OPINION BY CHAIRMAN 
| BRADY 


ALASKA NATI VE CLAIMS © 


APPEAL BOARD © 
JURISDICTION. 


aries 
Anchorage, previously the Greater 


The Alsat Native ‘Giaims ie 
peal Board, pursuant. to delegation. 
of authority in the Alaska Native. | 
Claims Settlement. Act, 43 U.S.C. 


-§$§-1601-1624 (Supp. IV, 1974), as. 


amended, 80. Stat. 1145 (1976), and: 
the implementing regulations. in.43; 
CFR: Part 2650, as amended, 40 FR. 
14734 (Apr. 4, 1976), and 43. 
CFR Part 4, Subpart J, hereby. 

makes the following findings, -con- 
clusions and Decision reversing the 


Decision of the Alaska State Direc- 


tor, Bureau of Land Management 
#A A-6661—A (her einafter ' the 
State Director). 7 

Pursuant to the regulations in 1 43 
CFR Part 2650, as “amended, and 


Part 4, Subpart J; the State Di-* 


rector is the officer of the United: 
States Department of Interior who 
is authorized to make decisions on’ 


land selection applications involv-. 


ing Native Corporations under the: 


_ Alaska Native Claims Settlement 


APPEARANCES: Edward G. ee 
Esq. 5s and Ralph E. Duerre, Esq., for | 
Eklutna, Inc.; John W. Burke, Esq., : 


Act, subject to appeal to this Board. ° 
‘FACTUAL BACKGROUND. _ 


The lands in dispute were se- 


lected in 1965 by the State of | 
Alaska pursuant to sec. 6(b) of the. | 


Alaska Statehood Act, 72 Stat. 389, 
amended,. 48° UiSiC. ch. 2 (1970) - 
* (hereinafter.“the Statehood Act”). 


Subsequent to the filing of Native 
Protest #+AA-368 wich the Bureau 
of Land Management in 1966, the 


lands were tentatively approved 


but not “patented to the. State. The 
lands are loéatéd within the:bound: ' 
of the Municipality of 


Anchorage Area. Boreugh, and 
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were wisd6-sipailablé by the State jo. 


the Borough for selection pursuant 
to Alaska Statute sec. 29.18.190, 
which ‘permits a borough to select 
up to 10 percent of the vacant, un- 
appropriated, unreserved State 
land within its boundaries. The 
borough selected the lands in 1968 
and the State on Apr. 11, 1969, 
tentatively approved the selection 
under procedures, outlined in 
Alaska Statute sec. 29.19.200, which 


parallel | selection procedures fol- 


lowed by the State of Alaska pursu- 
ant to sec. 6(z) of the Alaska 
Statehood Act. In connection with 
its land selection and the State’s 
tentative approval, 


Council, expressed in two docu- 
ments. entitled Resolution No. 6 


in Oct..1968: 
‘The initial lcs, asivisted 
— Resolution +:68-9 read as follows:. 


WHEREAS, the Native Village of 
Eklutna has filed a claim and protest 


concerning certain lands in the State of . 


Alaska, which’ claim is identified “as 

Native Protest AA-368 in the Bureau of 

Land Management records, and =~ 
WHEREAS,. it has.come. to the atten- 


tion. of” the Village Council that. the’ 
Greater Anchorage Area ‘Borough is. 


desirous of obtaining title to certain 


lands-in the Chugiak aréa'in order to vest : 
in itself title to the site of the: Chugiak: 
High School and. the surrounding parcel. 
of land for school purposes, and for the 


construction of a new school, and 


“WHEREAS, it is not the intention of: 
the Native Village of _Eklutna-to: with-: 
hold the: granting of clearances on lands . 
which are to be made available for. 
public use and benefit, and most par ticu- 


larly-in matters of public education; ~ 
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the. borough — 
solicited and received the approval 
‘and consent of the Eklutna Village 


68-9. 
and Resolution No. 68-10, executed. 


Manavement 


“NOW, THEREFORE, BE IT RE- 


SOLVED, that the Native Village’ ‘of 


Hkluina hereby. withdraws its objection. 
to the selection by the Greater Anchorage 
Area Borough of the following described 


parcels of land in the claimed area to be 


used for school purposes: . 
Lots Five (5), Six (6) and Seven (7) 
of the Southeast One-quarter (SE%4) of 
the Northwest One-quarter (NW) of 
the East One-half (H%), of the South- 
west One-quarter (SW%) of Section 19, 
Township 15 North, BARE: a ‘West, 
Seward Meridian. ce 
. BE IT FURTHER RESOLVED that 
such consent.to the selection of the above 
described lands by the Greater Anchor- 


age Area Borough is given without pre- 


judice to the rights of any of the Native 
people of Alaska to be compensated for — 
such lands. 


- The second Resolution No. 68-10, 
corrected the Jand- description — to 
read: whe cue. a 
Lots Five (5), Six (6) and Seven (7) ). 
in Section Nineteen (19), and ‘that por- 
tion: of the East One-half (E14) of the 
Southwest One-Quarter. (SW) of Sec- 
tion Nineteen (19) lying westerly of the: 


relocated Glenn Highway right-of-way ; 


all of. which lands are located: in‘ Town-. 
ship 15 North, Range 1 West, Seward 
Meridian, containing 188. 33 acres more _ 


or ‘less. 


The Borough then constructed 
upon the land a public high school, 
elementary school, and associated. 
facilities which have been in opera- 
tion ‘sltice their completion. 7 . 

Subséquent to. these events, the — 
settlement at Eklutna was certified 
eligible for benefits and’ incorpo- 

rated as a Native Village pursuant 
to ANCSA, and, under sec. 11(a) 
of ANCSA, the Bureau of Land 
withdrew © certain 
lands in the townships surrounding 
the village for selection by the Vil- 
lage Corporation, Ekdutna, Inc. 
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Scladed in “the withdrawal. and 
selected by Eklutna, Inc., are the 
lands: on which the public school 
‘facilities are located. Thus arose 


~ the conflict leading to this appeal. 


_ The Greater ‘Anchorage Area Bor- 
ough has subsequently : merged with 
| ae City of Anchorage and. the re- 
sulting unified government, called 
the’ -Miihicipality - of Anchorage, 
now exercised all powers and suc- 
ceeds to all responsibilities. of the 
predecessor Borough. The term 
“the Municipality? will be used 
‘herein to refer to both the former 
Greater Anchorage Area Borough 


and ithe present unified government. . 


“PROCEDURAL 
BACKGROUND... 


On Aug. 29, 1975, the State. Di- 
‘rector, Bureau of Land Manage- 
ment issued a Decision rejecting in 
part village selection AA-6661-A 
of Eklutna, Inc., for lands de- 
scribed as Lots 5, 6, and 7, and 
EY SW, of Sec. 19, T. 15, N., R. 
1 W., Seward Meridian. The Deci- 


_ sion notified Eklutna, Inc., of its. 
appeal rights and stated that if an 


appeal was taken, the adverse par- 
ties to be notified were the Greater 
Anchorage Area Borough and the 
State of Alaska. Eklutna, Inc., 
timely appealed, serving copies of 
its Notice of Appeal on the Muni- 
cipality and the State Division of 
Lands as directed. In an. Order 


dated Oct. 24, 1975, the Board des- 
ignated necessary parties as fol- 


lows: State of Alaska; State Direc- 
_ tor, Bureau of Land Mankeement: 
Eklutna, Inc.; Cook Inlet Region 
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Ine.; : and the Municipality of ‘Av . | 
chorage. 38 Bs 
Various parties in ‘motions filed - 


throughout the course.of the appeal 


have requested the Board to extend 
the time m which documents could. 
be filed, to accept additional briefs, 
to hold a. pre ehearing conference, 
and to hear oral ar gument., All mo- — 


tions have been. granted or denied 


with the exception of the motion of 


the Municipality. of Anchorage. for | 
oral argument, . which is hereby 
denied Because che issues have been - 


briefed voluminously and oral argu- 
ment would not be of significant as- 


sistance.in deciding the appeal. 


On Mar. 26, 1976, the Board, in | 
an Order scheduling 2 ‘conference 
outlined the issues pr resented. by the 


appeal which are listed in the sum- 


mary of parties’ Spouses to 1s- 
sues, herein. | 

A. conference, held “Apr. 29, | 
1976, and attended by. all parties, 


resulted, in the following — 


tions :: 


1..The lands which are the sapscee of 
this appeal are lots 5, 6, and 7, and that 
portion of the Ei. Swi west of the 
relocated Glenn Highway right-of-way in 


See, 19, T. 15 N., RB. 1 W., Seward Me- 


ridian; the exact acreage. of such lands is ~ 
not relevant to this appeal. a 
2, No municipal corporation organized 
under the laws of Alaska known as 
Eklutna, or having as its population cen- 
ter the settlement at Eklutna, is located | 
within the disputed lands but the said 
settlement at Eklutna and the lands 
which are the subject. of this ‘appeal are 
located within the boundaries of the Mu- 
nicipality of Anchorage. ° 


It was further agreed that Eklutna, . 


Inc., and the Municipality of An- 
chorage would file additional ma- — 
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terials within 30 days from ‘he date | 3 
of the Order summarizing the con- 


ference, and that all parties would 


On Apr. 7, 1976, regulations re- 
‘quiring the Bureau of Land Man- 


‘agement to publish decisions to con- 


“vey lands were published in the 
‘Federal Register (Title 43, Ch. IL, 


"Part 2650, Se: 2650.7, 41 FR 14737 
"(1976)). On May 26, 1976, the 


“Board issued an ‘Order requiviug 


‘the Bureau of Land Management, 


| eonsistent with this tegulation, to 


‘publish certain proposed decisions 


from which appeals currently be- 


‘fore the Board had been filed. How- 
‘ever, the ‘Board ‘deemed. the: record’ 
“elosed ‘on certain appeals filed sub- 
“stantially before promulgation of 
‘these regulations, including the 


present appeal, and did not require 


publication of the decisions ap- 


: pealed from in these cases. 


Accordingly, the record — ‘before 


_ the Board consists of the BLM ap- 


“peal files, Notice of Appeal, all 


‘documents: filed by all parties sub- 
‘sequently, and the Board’s Orders 


relevant to the appeal. 


‘STATUTORY AND REGULA- 


TORY PROVISIONS 


Of eadiclie relevance to: the ap- 
meni are the— following statutory 


‘and regulatory provisions, quoted | 


in ey Appendix hereto: 


1. Treaty of Cession, ‘Mar. 30, 


1867, Art. TI, 15 Stat. 539, 542, 


2, Organic Act of May. 17, 1884, 


se. 8, 23 Stat. 24, 26. 
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_ Alaska Statehood Act, J uly (om 


1958, (C2 bat ponds sec. 4, 6(b) and 
6(g). 
then have an additional 30 daysin 
‘which to file any ea a desired to 
: ‘such materials 


4, Aaa: Native Cieins Settle- 
ment Act, 48 U.S.C. §§1601+1624 


(Supp. IV, 1974), as amended, 89° 
Stat. 1145, secs. 3(e), 4, 11 (a) (1), 
11 (a) (2), 14.(c), 14(g) and 22(b). 


‘5. Regulations contained in 48. 
CFR 2650.8-1, 43 CER 2650. 54, 


and 43 CER 2651. A. 


DISCU SSION. OF ISSUES _ 


. The basic question for decision’i is. 


‘whether lands selected by the Muni- 


cipality from lands tentatively ap-. 


_proved.to the State are available for- 


selection by Eklutna, Inc. Resolu- 


tion, of this question. requires con-- 


sideration of subordinate issues, 
raised and -briefed by the. parties 


‘and listed in the order of. Mar. 26, 
‘1976. ‘These issues are addressed for | 


purposes of this Decision i ina ‘slight- 


ly different sequence than. that fol- | 


lowed. by the. parties in response to 


the Order; each party’s responses 
to the -issues.as -hsted. are sum-- 


marized. as snows for: the record. 


_ SUMMARY OF. PARTIES’ | 
RESPONSES TO ISSUES 
OUTLINED BY BOARD 


Pe W hether * upon tentative. ap- 
- proval of State land selections 


under the Statehood Act, the 

| State of Alaska acquired a pres- 
ent interest in such lands in the 
nature of equitable title? 


-. The “Municipality contends ee | 
equitable title. vested in. a lane 


ep eh APPEAL OF EKLUTNA, “ING: -2° 
, _ December 10, 19716 


ay upon - Caentaaeitipa. a ands ‘for 
selection ‘pursuant. to see. 6(g) of 


the Statehood Act, and that third: 
: party interests ‘derived. from. the z 
_ State’s equitable. title prior to pas-. 
sage of ANCSA cannot be.divested . . 
. by. the State’s subsequent voluntary 


y relinquishment,. 


‘Cook Inlet Region a argues. “that. 


| neither selection. of land. by.. the 


7 State, nor. tentative approval of - 
such” selections, vests in the State. 
| any present interest’ or equitable 


title which would entitle the State 


to issuance of patent as a minis- 


terial act. Cook Inlet. contends that 


even after tentative approval, the | 


Secretary. has the duty to inquire 


vent’ vesting ; . here, an, intervening 


| factor was the assertion of Native. 


claims. Pointing out that the lands 
. were the subject of Native Protest 
2 HA A-368, filed before tentative ap- 


7 ; proval,. Cook Inlet cites Alaska: v. 


Udall, 420 F. 2a 938 (9th Cir. 1969), 
cert. denied, 397 U.S. 1067 (1970) 


and Edwardsen - v. Morton, 369 F. 


Supp. 1359 (D.D.C. 1973), for the 


proposition that tentative approval 


was void when given. Cook Inlet, 
- or cues ‘that, because of the Native 


7 protests, ‘the land could: not have 
been’ considered “vacant, unappro- 
priated, and unreserved” as Te- 


quired for selection. 


| 2. “Whether. pen ere an. “the 
State, tf any: was —, me 


_ANCSA?. 


~The Municipality contends that 
the lands’ in 4 which the State had 
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- -§ such an. “interest. were. ar Cpablic 
- lands” “as. defined in sec. 3(e)., of 
ANCSA. The remaining parties 


discussed. this ee in “.connec- 


pon with other 1 issues. 


3. Whether ‘the. ut GE iar isan 
7 entitg Y. degally . capable of itself 
> constituting a third party whose 


interest. in. the. disputed lands is 
protected as a valid ewisting right 
under ANCSA, or whether. the 
Municipality is so indistinguish: 
ably identified with the State of 
Alaska as to ee such a 
~ result? Pa 


“ ‘Eklutna i Cae Tie Region 


‘into the validity of the conveyance, | argue, that the Municipality lee 


‘ and: intervening factors may pre- 


instrumentality of the State. which 7 


acts as the State’s “alter ego” i in the 


selection . process;. and -that ‘such 
political subdivisions. of the State 
were. not intended | by Congress to — 
impede Native selections. Eklutna 
further argues that the only parties 
holding . valid existing rights pro- 
tected by ANCSA are those holding | 
leases or contracts with the. State. . 

_ The Municipality replies that it | 
is a. public corporation. ‘with ‘the 


| powers. to exercise governmental 


and proprietary functions which 


remain in. force. until revoked. or 


modified, by legislation.or constitu- — 
tional. amendment. ‘The Municipal- 
ity. claims autonomous powers to 
acquire, manage, and. dispose of 


land, independent. of State control. 
Tt, denies any part in the State selec- 


tion process in that, under. sec. 6 (g) 
of the Statehood ‘Act, the State may, 
not delegate its selection rights, and 
the State has i eon rej eee 
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Borough selections of State lands 
prior to the State’ 's receipt of tenta- 
| tive approval, - as 


Be Whether the State, ws pepsin 
of a selection by the Municipality 
of lands tentatiwely approved to 

the State, or by conveyance of 

such lands by other procedures, 
eréated in the M funicipality a 
ali: ewisting right? | 


The Municipality: contends: that 
the prohibition in sec. 11(a)(2) on 
creation of future third-party “in- 
_ terésts:by the State does not affect 
the validity of such interests cre- 
ated previously, and the State can- 
not waive third-party rights cre- 


ated prior to ANCSA. Eklutna — 


asserts, to the ‘contrary, ‘that the 
State's. ‘approval ‘of the Borough 
land selection did not create a valid 


existing right because approval was _ 


| conditional on the State’s receiving 
title, andthe State’s right to title 
was extinguished by ANCSA as 
was: aboriginal title. Eklutna con- 
tends that ANCSA protects only 
those interests enumerated in sec. 
— -14(g) of ANCSA; that the Munici- 
pality’s interest does not arise from 


a lease or contract so protected and 


that if it did, Eklutna would re- 
ceive conveyance of the lands, suc- 


ceeding to the State’s interest as 


lessor/contractor. Eklutna - distin- 
guishes the facts i in State of Alaska, 
19 IBLA 178 (1975) from those in 


the present appeal because in the 
former case a patent had issued to. 


a borough with the approval of 
| Native | groups, while under. the 


present circumstances the State, 
: having received tentative approval, 
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| approved the Municipality’ S selec- 


tion, but did’ not issue patent. 
~The Municipality responds. that 
the State, by approving the Bor- 
ough’s selection, entered. into. ‘an ex- 
ecutory contract to convey the land 
pursuant to A.S. 29.18.190-200. It 
is the Municipality’s ‘position ‘that 


all the circumstances of the school- 


site acquisition ( tentative approval 


of the State selection, State ap- 


proval of the Municipality’ s selec- 
tion in conjunction -with the con-. 
senting resolution of the Eklutna 
Village Council, and. construction 
in reliance of such approvals. and — 
consent) created in the Municipal- 
ity a valid existing right within 
the non-exclusive enumeration of 
rights in sec. 14(g) of ANCSA, Or, 


alternatively, a contract right. 


_ Cook Inlet: asserts that the. State 


never received a, vested interest: in 


the lands and could not convey_one 
to the Municipality, The. State’s. 


right to title was. merely _ condi~ 


tional as recognized in, 11 AAG 
54.480, State regulations providing 
for cancellation of conditional sale: 
contracts on. lands selected under 
Federal grants, if the State does: 
not receive title. Cook Inlet argues: 
that the only interests which the 


‘State was legally authorized to cre- 


ate. in: lands tentatively approved. 
under.sec. 6(g). of the Statehood. 


_ Act were conditional leases and-con- _ 
ditional sales ; that only leases sur- 


vived eihdr eal ‘under: sec. 11( a) 
of ANCSA because of ‘specific 
mention in sec. 14(g) ; and that the - 
only. interests protected by. sec. 22 — 
(b) of ANCSA are those derived 
from the entries listed therein: 
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homesteads; -. Nena 
trade and: manufacture sites, and 
small. tracts. Eklutna also- ‘chal 
lenges the Municipality’s selection 
on procedural grounds, because the 
State failed: to establish formal se- 
lection procedures: as required: by 
law, and because an ordinance. of 
the Greater Anchorage Area Bor- 
ough required the Borough Assem- 
bly to authorize by resolution the 
acquisition of land under grant pro- 
grams in:which the acreage was lim- 
ited, and: there is no evidence that a 
resolution was mOted: 


5. Whether ie ales so soca: 
«af any, of the Municipality must 

be supported. by valuable consid- 
eration to constitute such a valid 
| ewisting right? | 


The Municipality argues various- 

ly that assumption of local govern- 
ment powers is in itself sufficient 
consideration for a land’ grant; that 


- ach’ such selection diminishes the . 
‘Borou gh’s remaining entitlement to 
a total of ten percent of the State — 


aoaae “within | its boundaries and 
thereby — constitutes consideration 
‘under a 
incurred ; that State statutes permit 
land wants without consideration 
as has traditionally been the case 


with grants from the sovereign; 
that the Municipality’ s expenditure 


of public funds: on construction of 
~ school facilities, 1 im teliance on the 
State’s approval and the consent of 
the Eklutna’ Village Council offset 
the need for consideration ; and that 
‘Native groups having failed to pro- 
test during” construction of the 
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sell: facilities, are ered to- dé 


‘$0 now. Eklutna, and .Cook: Inlet 


Region. respond that the Borough’s 
assumption of a duty. owed, WEny 
that exercise of local government 
power, is not consideration and in 


any event was not bargained for; 


that receipt of a part of the land 
granted to the Borough by the State 
is not consideration for the grant; 
and that the State was empowered 
under sec. 6(g) of the Alaska State- 


hood Act to make. only conditional 


sales.and conditional leases, both 


transactions requiring. considera- 


tion, and that any State grant of 
lands to the Borough was void un- 
der sec. 6(g¢) because it was a grant 
extended without consideration, 


6. Whether: Ekbutna, I Nl. 8. gee | 
- eluded from selection of the: lands 
in dispute by the execution by the 
 EWhitna Village Council o de Het: . 
butions 68-9 ane 68-1 0? 


The Municipality takes ihe posi- 


; tion that ‘Eklutna, as a result of the 
execution of such resolutions, i is. now a 


estopped to’ select the land and 
sites; State of Alaska, supra, for 
the: ‘proposition that conditional 


patent with approval of a. concerned 


Native. group passes title. Eklutna 


- and Cook Inlet ‘answered that. while | 


the Village Council may have con- 
sented to ‘the Borough’s selection: of 
the lands for school purposes, they 
reserve the right to compensation 3 in 
the future and that such compensa- 


tion, under ANCSA, includes the 


right to incorporate and select such — 
lands. Eklutna further argues that 


the Eklutna Village Council was’a 
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_ volunteer organization without 
legal status which had no authority 


DECISIONS OF THE: I 


to waive the claims or tights of the 
shareholders of Eklutna, Tne:;a Vile: 
Jage Corporation ‘organized ‘under * 


ANCSA. Eklutna notes that'the'set- 
tlement: or ‘Village’ of Eklutnia has 
atno time been organized as'a reser- 


vation, municipal © corporation; : or 


any other legal entity and that the 
Eklutna Village Council wasnierely 


a cotimittee. which unsuccessfully 


‘sought: legal status for’ itself and 
for its: village but which never suc- 
cessfully achieved it prior-to the 
enactment of ANCSA and recogni- 
tion of eOUUnA, as a Native ee 
under the Act. ce 


7, W hethes Blais Z NC: mot: re- 
ceipt of patent to the lands t in dis- 

-. pute in the subject appeal will be 
> 'veguired to reconvey such lands 
‘to the MU uncipality, or tothe 
~~ State m-trust for such other Mu- 
nicipal.’ government as: may be 

._ established in the future within 

_ the boundaries 0 f the N ative vil- 
- lage of Ekluina, pursuant. to sé. 
/ 44() (3) of ANCSA? - 


‘The Municipality argues aise it 
will not, pointing out that the lands 
are not in physical proximity to the 
village site. Eklutna, on the other 
hand, argties that: such a reconvey- 
ance is. required and. that this 


construction of sec. 14(c) (8): of 


ANCSA.is necessary so as not. to 
prejudice Alaska Natives. Cook In- 
let-Region, contrary to. Eklutna’s 
position, contends ‘that: the recon- 
veyance provisions do not apply be- 


cause the Municipality of Anchor-. 


Age. Is. not an? the Village of Ek- 
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(1975) )-as well-as ANCSA.provide 
for: conveyance to:the State.in trust 
“for- any Municipal. government or: 
‘ganized: in the future “in” the -vil- 
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lage: Cook: Inlet. contends: that. the 
Borough | was considered to. be: so | 
identified with the State that its:in- 

terest. must fail with the State’s. TA 
under ANCSA. Cook. Inlet further 
argues. strongly: that’ sizice all the 


provisions of -ANCSA: regarding 


protection of valid:existing: rights 
appear to be ambiguous as:applied 
to boroughs and in this case: to the 
Municipality of Anchorage;. such 
ambiguity must be construed in 
favor of the ‘Natives. 3 


_ ANALYSIS. 


In ee to decide. whether lands 
selected by the Municipality from 
lands tentatively approved; but not 


yet patented, to the State are avail-= 


able for selection by Eklutna, Inc., 
it must first’ be determined whether 


the State ‘upon tentative approval 
acquired ec title f9, such 


lands. | 
fi} -In wabie lead ae the ions 
Seiquitable title” is: generally used 


to describe the interest held by. an 


entryman, who, upon. full: compli- | 
ance with requirements of.the law, 
has rights in the land: superior -to 
all other claims, and is entitled to 


issuance of patent by. the Federal 
‘government, which holds only legal | 
title to the land.. Describing such a 
right to. issuance of . patent, the 
Court in. Armstrong: v. Udall, 435 
F.2d 88 (9th Cir. 1970), stated : 


Where. [a] ‘claimant to. public land: — 
done ‘all that is required to-perfect his — 


_ selection, . in 
: ANCSA, of inne “that have he | 


ct) 


elaim * * . P arid {validity of. his title may 
no longer be questioned, there:is.a plain 
duty .on part, of government. official: to 
act: and. mandamus. “a ite to Scns Epa 


- .aetion, * * *.- 


[2]. ‘The Holdee of equitable title 
| has a.vested inter est: Le. , that inter- 
est,. acquired by. a. natty. when: all 
prerequisites for the acquisition: of 
title -have..been - complied* with, 
which, ‘attaching to the land, de- 
prives. Congress ‘of its power to. dis- 
pose. of, the property... (Shepley. v: 
Cowan, 91 U.S. 494, 93 L.Ed. 424 
(1875) ‘i; Such vesting of title is con- 
sidered-: a disposal oe the land; Z.., 
ee that final and peel act 


by. which the right ofa person, pur-— 


| chaser, or grantee, attaches, aud. the 
equitable right.becomes complete to 
‘receive: the legal title by a patent or 
| other. appropriate mode.of trans- 
fer? # * (Assiniboine and Sioua 
Bribes. v.. Nordwick, 378. F, 2d 426, 
499. (9th Cir., 1967 ye. 


Thus, the assertion hint Sabie | 


| title vested. in the State upon tenta- 
tive. approval of a land ‘selection 
would be: completely inconsistent 
with. . the Withdrawal for eS 
sec. 11(a) (2). 


selected by, or tentatively approved 
to, - but not yet: patented . to, .the 


State. * * * for.the vesting of title 


would sprigs Congress of thé pow: 
er. to dispose of the lands. for any 
purpose; including the settlement of 
Native claims. i : 

- As in the case. of. individual ¢ en- 
trymen, a State’s title vests and the 
State is deemed to hold equitable 
titlé: when all requirements “for 
acquisition of the land have been 
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patterned, save. is cone 


acts by the Feder al government. In 
‘some cases, where ae State had ne 


right to select particular.lands, but 
simply received school grant: sec* 
tions designated by number, title 
was held not.to: vest until final sur- — 
vey: was completed and - ‘approved. 
United States v. Wyoming, 331 U. 8. 
440,91 L- Bd. 1590. (1947.) - 

Where the State. or other pants. 
exercised the. right to.select “partic- 
ular lieu lands, granted. in -ex: 
change for lands to which the State 


had Bed title, the. State’s title was | 


held to vest upon selection, and sur- 
vey was treated as a mere minis- 


terial’ act. (Payne v. New Mexico, 


255'U.S. 367, 65 L. Ed. 680 (1921) 3 
Payne v. Central Pac. Ry. Clo.; 255 
US. 298, 65 L. Ed. 598 (1921): 
Wyoming v. United States, 255 U.S. 


+ 489, 65 L. Ed. 742 (1921)).\See also 


Appeal of Seldovia N ative Associa- | 
tion, 1 -ANCAB 65, 83. ID. 461 | 
(1976). : 

-The State ‘of: Aa Ss: nee is 
the lands in dispute arises ‘under the 
Alaska Statehood Act, which, grants | 
to. the State the right to Salect ap- 
proximately one hundred and three 
million. acres of “vacant, unap- 
propriated, and unreserved” land. 
(72 Stat, 339, 340, secs. 6(a) and 
6(b).). (See Appendix A, p- 660. ) 
The. Statehood Act.in sec. 6(g) — 
authorized the’ State ‘to* execute © 
conditional leases and sales” ‘of 
selected lands, after’ tentative ap: 
proval ‘by the Secretary of the. In- 
terior but before issuance of patent. 
(72 Stat. 839, 342.) (See Appendix — 
A, supra.) The- nature: of the 
State’s interest: in’ stich ‘lands~is — 
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erucial to the present appeal. The 


Statehood Act was enacted against 


a backdrop of the maave preserice 
in Alaska. — 


[3] In express Aeon of the 


Treaty of Cession and the Organic 


Act of 1884, and through dis- 


claimers. in the ‘Statehood Act, 
aboriginal: title in Alaska received 
statutory protection in addition to 
that normally extended on the basis 
of Native occupancy. 

‘The Treaty of Cession, 15 Stat. 


5389, 542° eee ) Provicee. in Art. 


HII: 


Rights of inhabitants of the ceded 


territory. 


The inhabitants of the ceded Salina: 


according to their choice, reserving. their 


natural allegiance, may: return to Russia’ 


within three years; but if they should 
prefer to remain in the ceded territory, 
they, with.the exception of .uncivilized 
native tribes, shall be. admitted - to the 
enjoyment of all the rights, advantages, 


and immunities of citizens of the United 
States; and shall-be maintained and pro- 
tected in the free enjoyment of. their’ 


liberty, property, and religion. The un- 
civilized tribes. will be. subject to such 
laws and » regulations as the United 
States may, from time to time, adopt in 
regard. -to aboriginal - me of that 
country. | 


The Organic er of May 17, 1884, 
23 Stat. 24, 26 provided 1 in sec. 8: | 


nas That ‘the Indiaus ied shall not 
be disturbed in the possession of any 
lands actually in their use or oceupation 
or now claimed by them but. the terms 
under. which such persons may. acquire 
title to. such land is reserved for future 
legislation by Congress : eo 


‘The Alaska Statehood Act J uly 7, 


* 1958 (72 Stat.’ 889) further pro- ~ 
vides in sec. 4 ( seas in. ar in the . 


: Appendix hereto) : 


DEPARTMENT OF THE 


INTERIOR [83 LD. 


. As a compact with the United States: 


said State and its people do agree and 
declare that..they forever disclaim all 
right and title to any lands or other prop- - 
erty not granted or confirmed to the State 
or its political subdivisions by or under 
the authority of this Act, * * * the right 
or title to which may be held by any 
Indians, Eskimos, or Aleuts: * * * or is— 
held -by the. United: States in :trust for. 
said natives ; ‘that all such lands *'** {the - 


right or title to which ‘may be held: “Dy” 
said natives or is held by the United — 


States in trust for said natives], shall 
be and remain: under the ‘absolute juris- 
diction and control of the United States 
until disposed of under its authority, * at 


The Courts have recognized ab- | 
original title in Alaska. In 7'ce-Hit- 
Ton Indians v. United States,.348 
U.S. 272, 99 L, Ed. 314 (1955), the 


Court held that while Indian title. 
unaided by statute was nota com- 
pensable right protected by due 


process against the United States, 
the historical ‘policy of Congress 
had been to extinguish: Native title 
through negotiation, not force, and 
Indians had ‘a right of occupancy 
which the sovereign would protect 


against intrusion by third parties. 


Considering Indian rights of oc- 
cupancy, fhe. Court in Heckman v. 


Sutton contrued the. Organic Act of 


1884 as-a, statutory recognition. that 


Native possessory rights were suf- 


ficient to ground a suit against 


_ third parties for encroachment. 


(Heckman v. Sutton 119 F. 88, 89 
(1902)). Alaska v. Udall, supra, 
held that an Indian protest against 
lands selected by the State of. 
Alaska could not be denied without 
adjudication of a claim of use and 
occupancy; accordingly the State’s 
right to compel issuance of patent 
for lands tentatively approved, and 
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issuance. or tentative oa for 
lands selected, under the Alaska 
‘Statehood Act failed, pending such 
adjudication. In &£dwardsen v. 


Morton, 869. F. Supp. 1859, 1875 


— (D.D.C..1978). the Court stated: 


_ Po ‘summarize; the Statehood.Act, read _ 


as:a whole and readin .the light of a 
legislative history. showing an intent on 
the part of Congress to. avoid any. prej- 
udice to Native possessory ‘rights until 
such time as Congress should determine 
how to deal with them, did not author- 
ize the State to select lands in which 

Natives could prove aboriginal rights 


based on use and occupancy. According-| 
ty, tenative approvals by the Secretary | 
of Interior of ‘land. selections in which - 
such rights can be proven ayers void at — 


the time they were. granted, * * *- ° 


[4] The Board eoriciuaed that, 
inte Congress acted to extinguish 


rights. of “Alaskan Natives to use 
and occupancy of aboriginal lands, © 


such rights remained as an encum- 
brance on the fee, and title to land 
claimed’ by Alaska Natives, to 


which use and occupancy ml ght be 


proved, was void when given. 
The record shows that the State 
selected the lands in question in 
1965. In 1966, Mr. George Ondola, 
Chairman of the Native Village of 
Eklutna, protested the State’s se- 
lection. He claimed that the lands 
were in an Indian reservation and 
in a claim filed by the Palmer In- 
dians. before the Indian Claims 
Commission. He stated, “ * * #* 
the Eklutna Indians have inhabited 


the area which the State wishés to 


select * * * and this area has been 
used by the Eklutna Indians since 
time immemorial and the Eklutna 
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poeple ee assert ats any ants 
ent issued.to the State of Alaska 
would be. contrary to their prior — 


subsisting right * * * ” (Native 


Protest #AA 368; see also. Hear- 
ings on H.R. 13149 and H. R. 101938 


ae heros the. Subcom. on Indian. Af- ; 


fairs of the House. Comm..on In- 
terior and Insular Affairs, 91st - 
Cong. Ist Sess., Ser. #91-8, p. 94, 
Bureau of gna Management Pro-. 
test Map (1969) ). The. referenced | 
claim of the Natives of Palmer, 
based on continuous. prior use and 
occupancy. and - _possessory rights, 


was filed with the Indian Claims 


Commission in 1951. (Hearings on 
Ss. 35. and. S. 835 before the Senate . 
Comm. on Interior and Insular Af- 


fairs, 92d Cong. .2d. Sess. p. 162 


(1971), Submission of J erome Kuy- | 
kendall, Chairman.) ) | 

This claim was not adjudicated 
but was dismissed upon enactment — 
of ANCSA. It appears that Resolu- 
tions 68-9 and 69-10, signed by Mr. 
George Ondola, purported to waive 


_ Eklutna’s Protest 4AA-368 as to 


the lands in dispute. There is no 


evidence in the record indicating” 
such a waiver by the Natives of 


Palmer, nor is there any indicatior 


that the Natives of Palmer and the 


Eklutna. Indians were one: and ‘les 
same group. a. "ee 

«Pending adjudication. : of the 
claims of the Natives of Palmer and 


the Eklutna Indians, the lands in 


question come not. have been con- 
ica, - unappropriated 
and unreserved,” as required by sec. 
6(b) of the Statehood Act so as to 


be: available for State ‘selection 
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within the doctrine of Rien ve 
Udall, supra, and tentative approv- 


als ‘of State. selections. of ‘such. 


lands under the finding in Zdward- 
sen v. Morton, ‘supra, would nave 
been void when given. | 

[5] Prior to ANCSA, the State's S 
interest in its tentatively approved 


selections was subject to divestment 
“ upon proof. of Native use and occu- 
pancy, and was subject to Congress- 


‘sional » resolution and extinguish- 


ment of Native claims; unadjudi- 


cated claims of cea title re- 


mained “the. only impediment to 


| selection of.the lands.” (A'dwardsen 
v. Morton, supra, at 1377.) 
The Board finds that the State 


did not upon ‘tentative approval of 


Jand selections under the Alaska 


‘Statehood Act, prior to ANCSA, | 


acquire equitable title 1 in such lands. 


LEGISLATIVE HISTORY _ 


[6] The express terms of secs. 1 
and 12 of ANCSA make lands pre- 


viously TA’d to the State of Alaska 


available for selection by qualified 


Native Corporations, indicating the 


conclusion of Congress ‘that such 
lands were subject to disposal in 


settlement of Native claims. A re-— 


- view of the legislative. history of 
ANCSA, however, is essential to 
understanding the awareness . of 


Congress : regarding the. impact: of 


such selections: and resulting prob- 
lems. Such a- review leads the 
Board to several] broad observations 


‘on the understanding and intent of 


Congress regarding the State’s title 


to lands. selected under:the State-_ 


hood Act. First, Congress had rec- 
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hood Act, 


[83 ID. 


| * ognized legal uncertainties arising 


from aborig ginal title during consid- 
eration and passage of the: State- 
hood Act, and understood that the: 


problem of unextinguished Native 


claims remained to be resolved after 
Alaska’s admission. Second, Con- 


gress was aware, during deltbera- 
tions on ANCSA, of conflicts be- 
tween the State’s tentatively ap- 


proved selections under the: State- 
and Native selection: 
rights contemplated as part: com- 
pensation for extinguishment of 
Indian title. Third,. despite argu- 
ment to the contrary by the. State, 
Congress treated title to lands. ten-— 


_tatively ‘approved to the State 


under the Statehood Act. remained 


sufficiently within Federal control 


that disposition of such lands in 
settlement of Native claims lay 


within the: power of Congress. And 


fourth, in exercising this power, 


| Congress sought a. easonable com- > 


promise between needs of the State, 


Alaska Natives, and third parties. 


The Alaska Native Claims Set- 
tlement. Act. evolved from a series 
of bills, variously sponsored.: and 
supported, on which committees of 
the Hlouse and Senate heard exten- 
sive testimony over a long period of 
time. Witnesses included - Native 
leaders appearing for the Alaska 
Federation of Natives and regional 
associations and their counsel; two 
Alaska governors and mer bors of 
their’ administrations; Secretary 
Walter Hickel and his successor, 


Secretary Rogers C. B. Morton and 


members of their staffs; repréesent- 
atives of other Federal agencies, oil 
and mining interests, conservation 
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groups, and private ‘individuals 
with varying concerns. 


Significant among the bills ¢ ‘con- 


sidered were H.R. -10193, . 91st 
. Cong, Ast - ‘Sess. (1969), recom- 
mended by the Federal Field Com- 
mittee, and H.R. 13142, 91st Cong., 


1st Sess. (1969), the Department of | 


: the Interior’s response,. introduced 
during the 91st’.Congress.’ In the 


i. House during the 92d Congress, 


Representative Wayne Aspinall .in- 
troduced H.R. 3100, 92d Cong., 1st 
Sess. (1971) ; Representative Lloyd 
Meeds sponsored H.R... 7089, .92d 
Cong., Ist. Sess. (1971), based on 
proposals of the Alaska Federation 


of Natives; Representative John 


Saylor introduced the Department 
of the Interior’s proposals as H.R. 
7432, 92d Cong., 1st Sess. (1971) ; 
and Representative Aspinall intro- 
duced H.R. 10367, 92d Cong., 1st 
_ Sess. (1971), which, amended, was 
 reported’.out: to the House-Senate 
conference. committee: in Sept. of 
| us Mhee 
In the Seis the Federal Field 
Cominittees: bill, companion ‘to 
H.R. 10198, was introduced as S. 
1830, 91st Cong., Ist Sess. (1969). 
In 1971; Senator Jackson intro- 
duced S. 35, 92d Cong.,.1st Sess. 
(1971); Senator Harris introduced 
the Alaska Federation: of Natives 
bill, S. 835, 92d. Cong., Ist Sess. 


| (197 1) ; the Department of the In-. 


— terior’s bill, S. 1571, 92d Cong., Ast 
Sess. 
| Senator. Mondale. 8S. 85, amended 


and renumbered as TLR. 10367, | 


passed. the Senate and went to the 


conference committee on Nov. ae 


1971. 


those not yet tentatively. approved 
‘were: no longer -entirely Federal 
lands, and could not be made avail- 


(1971), was. introduced by 


“These epee: differed stibalan. ; 
tially’ as to the quantity: ‘and source — 
of land and monetary ‘entitlement 
contemplated,. and as to the orga; 
nizations .envisioned..to: administer 
the settlement.. Potential. conflicts — 
over rights to land and. -money. be- 
tween the State. of: Alaska, assert- 
ing entitlement. under the Alaska 
Statehood Act, cand. the . Natives, 


| under various settlement proposals, é 


were. recognized and. discussed 
throughout : Congressional delibera- 
tions leading to enactment. of 
ANCSA. The status of. tentatively 
approved. land selections of the 


State. was debated extensively, and 


resolution of this matter was cen- 
tral to the. settlement scheme which 
Congress finally adopted.» 

While the State did not. oppose 
transfer of certain . State-selected | 
lands to Native. villages, the. State 


from. the beginning - took: the po- 


sition that. such lands, including 


y) 


able by Congress for. Native selec-_ 


tion. In testimony during hearings 
18142 and ice R. 10193, 
Governor Keith . Miller | in 1969 | 


on. H.R. 


pledged that the State would trans- 


fer title to. villages surrounded by 
State-selected lands. Enlarging on 


the Governor’s testimony, Mr. G. 
Kent Edwards, Attorney General 
of a explained - the State’s 

position : | 


* * * Jands which are vacant,: unap- 
propriated and ‘unreserved on which we 


‘filed. selection even though no tentative | 


approval has- ‘been received, that those 
lands are really now along the road to 
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becoming lands of the State, and at 
the Federal government's: rights to those 
lands are different than. they would. have 
been if our selection had not been filed 
and that, therefore, patent to those ‘par- 
ticular Jands to another group would 
have to come from the State. 


- (Hearings on H.R. 13142 and 
H.R. 10193 before the Subcomm. 


on. Indian Affairs of the House © 


Comm. on Interior and Insular Af- 
fairs, 91st Cong. ., Ist Sess. Ser. No 0. 
91-8, p. 164 (1969)).. 

Although the Alaska Federation 
of Natives’ proposals were not at 
that time before the House in a bill, 
the AFN stated its position clearly 
in meroranda filed for the’ record” 
on H.R. 13142 and H.R. 10193. The 

basic position of AFN + was that the 
Alaska Statehood Act left unim- 
paired the power of Congress to re- 
serve for conveyance to Alaska N a- 


tives lands to -which the United 


States still held. title; that i 1s, as be- 


a tween the State and’ the United 


States, lands not yet. patented. | 
Discussing the legality of Native 
selections of lands already selected 
by the State, and of a proposed 
Native right to an overriding. 2 per- 


cent royalty on mineral revenues — 
: ‘from: State and Federal lands, AFN 


relied strongly” on the disclaimer 
language in ‘sec. 4 of the Alaska 


Statehood Act. Discussing the dis-. 
claimer, | the AFN. ‘memorandum | 


| asserted ; 


“The re possible Menideance of the 
disclaimer is to preserve Congress’s op- 
tions with respect to selected and tenta- 


tively approved. lands,. For. it, is.only as. 


_.to such lands that the State. could obtain 
any.rights | through. the exercise. of . selec- 
tions under. Section 6. Nowhere. in. Jany 


DEPARTMENT OF: THE 


original . title ; 
had never done so. (Hearings .on 
H.R. 13142 and H.R. 101938, supra, 


INTERIOR [83 LD, 


| of the Commiitice Siar: on Alaska 


any suggestion | that. Congress intended : 
by the Statehood Act. to extinguish the 
Native claims and to remit the Natives 
solely ‘to « claims’ - ‘against the: United 
States. Such a construction of the Act - 
-would reduce the’ Peer to an illu- 
iON ; ® * . 


” (Hearings. on HR. 13149 a 
ELR. 10193. Before the. Subcomm. 


on Indian. Affairs. of the House 


Conim..on Interior and Insular Af- 
fairs, 91st Cong., 1st Sess., Ser. No, 
91-8, p. 259 (1969.) | 3 

-AFN argued that, Native ai 
to more. than 90 percent of the land 
in Alaska. based on aboriginal use 
and occupancy. were: legally valid, 
based on the Federal policy of pro- 
tecting aboriginal occupancy; that 
only Congress could extinguish ab- 
and: that Congress 


pp. 181-184.) ,AFN acserted that 
only if Congress had already made 
an irrevocable disposition. of: lands - 
was Congress precluded from. con- 
veying certain of the lands to Na- 
tives and.reserving a royalty inter- 
est- in other lands, as part of ‘the 


legislation by which it extinguished 


aborigirial rights; State selections 
and tentative approval: thereof did 
not constitute such a disposition be-. 
cause ‘of the disclaimer : language 


in. sec. 4° of the Statehood ‘Act. 
‘(Hearings on H, R. 18142, and H. R. 


10193, , SUPTA, P. 256.) | 
The, ‘opposing positions of the 
AF N and the State were again fo- 


cused in an exchange between form- 
er United. States Attorney. . Gen- 
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nae Daianeyt Clark, ‘appearing: for 
the AFN, and Senator Ted Stevens, 
during testimony on S. (1830, 0 


SENATOR STEVENS: It is my. oa 


derstanding there’ is no conflict between 
the recommendations that are‘made: here 


today and ‘existing State rights, that is, 
in terms of State selections, already pat- — 
ented or State selections to which there 


have been: tentative: arpa’ oe is 
that correct? 

MR: CLARK : There is no effort in the 
Native settlement propdsal*here to inter- 


fere with vested property rights, 80 where 


. there has been a full-and unconditional 


patent or deed to fee title; the Natives 


recognize that as to that particular place 
and they do: not propose selection rights. 
SENATOR STEVENS: * * * Again; my 
boint is, as I understand it, the Native 
people of Alaska are not contesting the 
State’s title to: lands that have been pat- 
ented or the State’s title to lands to 
‘which. tentative approval has been given. 
In other words; we are not going to go 
back. and try to ‘reverse anything that 
‘was done prior to the time the land freeze 
was put into effect; isn’t that correct? 
MR. CLARK: Well, it is right as to the 


_ patent * * +, On tentative approval, the 


Federation had not taken'a position on 
that here. * * * The Federation had not 


stated in this piopees! that it makes | no 


claim. ° 

SENATOR STEVENS: Let us make 
sure. we understand one’ another. There 
are three divisions. There is the filing of 
the State's selection which gives the State 
no ‘rights. There is tentative’ approval 
which gives the State equivalent [sic] 
title, and all that is left is the issuance 


of patents; and there is:the:issuance of 


pateuts. Now, are' you saying ‘that your 
clients have not taken ‘a position on the 
land to which the State has: been given 
tentative approval.after State selection? 
T- hope you know what. you are.:saying, 
because that is what Prudhoe Bay is. on, 
‘and. that is what all of the North -Slope 
discoveries: are-based' on.; they are based 
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to that * * * 


‘cludes .téentative approval,’ 


ceding that.. 


on tentative , approval. Tf. there is a con- . 


— flict in approval here for tentative ap- 


proval, T ‘want. it in the record; and I 
waut-to be very clear that everyone 
understands.it. * * * °. — 

MR, CL ARK: Well; jee me. have Presi- 
dent Notti, who can, speak. better for the 
Federation than I, * * * address himself — 


"MR. NOTTI: Senator, we have dis- 
cussed this in our meetings, and as far as © 
patended larids-go to State..or individu- 
als, we here make no claims against that. 
Lands that have not been patented, haye — 
not. gone to final patent, and that jin- 
we: ‘are not 
willing to concede at.this.time that we 
do" ‘not have selection . rights in these 
areas.:We think we do. - : ; 
SENATOR. STEVENS : You are not 
willing to. concede that’ the Statehood : 


Act; which gave the State the right to re- 


céive lands but have not ‘been given final 
approval, that is the:-TA lands, you are 
not willing to concede. that. those are, in 
fact, State lands and will not. be affected 
by this bill? — 


MR. NOTTI: No; Sir, ‘we are I not con- 


(Hearing on S. 1830 before the 
Senate Comm. on Interior and In- 
sular Affairs, 91st Cong., Ist. Sess, 


o- (1969), pp. 344-345.) tg to 


Senator Stevens in addition crit-- 


icized the AFN’s position strongly, 


concluding 1 with the flat statement, 
“a ** T asa Senator from Alain, | 
will not support the Alaska Native 


| people in. contesting the title of 
the State of Alaska to the lands” | 


patented or to lands to which tenta- 
tive. approval. was given before the 
Jand freeze. . (Hearings on S.. 1830, : 


| supra, p..848. Vis 


In 8. 1571, the Depart i 
Interior retreated from its previous 
position | that. the sharing of reve- 
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nues from oil development w was ae 
constitutional, and proposed Native 


land. selection. entitlement of 40 


million acres in fee. Addressing the 


possibility that: villages: might:be — 


surrounded ‘by TAA ‘larids, it was 
suggested that the villages ‘would 
have to select from lands. outside 


the TACd. area. (Hearings on S. 35, 


S. 835, and S. 1571 before -the 
Senate Comm. on Interior and In- 
sular Affairs, 92d Cong., Ast Sess. : 
Part 2 (1971),. p pp.. 462, 463.) In 
response to Native testimony. that 
village residents wished. to select 
- lands ‘in' their ‘immediate: vicinity, 
even if already TA’d to the State, 
arrangements by which. ‘tlie State 
could ae such.land for others 
were discussed.. Senator 


tive to the disturbance by Congress 
of tentative approvals. (Hearings 
on §..35, S. 885, and 8. 1571, supra, 
pp. 469-479. ) The AFN opposed it, 

urging that the TA land problem 
be solved: ‘by. Congress and that.Con- 
gress — provide the same selection 
rights for villages on TA’s lands as 
for all other villages. (Hearings on 
S. 35, S. 835, and S. 1571, alias p. 
AT 3.) 


In. support of its ita, the 


AEN introduced: into the record a 
etter from former Secretary of the 
Interior 
Senator J ackson, Chairman of the 
Touse Committee on Interior and 
Insular Affairs, which éxplained 
the Secretary’s interpretation of 
the effect, of TA’s on N ative land 


claims: 


“According to my understanding, a. 


question has. arisen in consideration of 


DECISIONS OF: THE. EESTI MEN ‘OF THE INTERIOR 


‘Stevens | | 
endorsed this.concept, as an alterna- 


Stewart L. Udall to. 


[83 E.D. 


‘the Sanding Alaska Native Claims Settle- 


ment Bills. as to the impact upon the 
Natives land rights of tentative approval 
by the Secretary of the Interior: to a.land 


_ selection by. the State. of Alaska: pursuant 7 


to the 1958 ‘Statehood Act; I'am writing, - 
therefore, inorder to. clarify for your 


Committee. the: position I took. on this 
question during the period of 1961~—1969 


when I served as Secretary and thus.was 


ultimately responsible for the issuance of 


all .tentative . approvals. for. ee land 
selections, 

Aft the. offset I wish to seinen cout one 
even. while the Department still was 
processing State land selections, we knew 
that substantial portions of Alaska were 


the subject of Native claims based. upon 


traditional patterns of. use.and occupancy, 
including. Rubsistence hunting, fishing and 
gathering, : and; 
selections. ‘in: fact were the object of 
specific Native protests. In giving .tenta- 
tive approval to some State selections, I 
can assure you that I, as Secretary, did 
not intend .to prejudge these Native 
claims or in any other way to foreclose 
the Natives from showing their entitle- 


tment to the land. I then took the posi- 


tion, as I do now, that proof of Native _ 
ownership would bar the issuance of a: 
patent to the State, regardless of:-whether 
or not the, State’ s land selection had Deen 
given. tentative approval. 24 | 
-As a positive indication of the Depart: 


ment’s views during my term of office, I 


need cite only the case of State of Alaska 
v. Udall, 420 F. 2d 938 (9th Cir. 1969), 
in which the State attempted to force 
me through a. mandamus action to issue 
a patent to a tentatively approved selec- 
tion of land which also was claimed by _ 
the Native Village of Nenana. The Fed- 

eral. Government vigorously -resisted 
‘Alaska’s: contention that tentatively — ap- 
proval : materially - changed the legal 


-gtatus: of ‘selected land: and that the Na- 


tives claims could or should be overriden, 
and our ‘position ‘was sustained ‘by the 
United. States Court of Appeals ‘for. the 
Ninth Circuit. I do not see-how any other 
result could have: been. reached in: view. 


“indeed, many’ State’ so 7 
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of Section 4 of the. ‘Statehood Act under ; 
which. Alaska. disclaimed all right and — 
‘title to “any lands or. other. property. (in- .. 


eluding fishing rights), the right or title 


to which may be held bees any Piciens 


Eskimos, or Aleuts * ee 
Finally, I wish to note that the Natives 


protests against State. land . selections . 


never have been determined within the 


Department, but rather have been held 


in abeyance during. the ‘land freeze.” _ 
Thus, if the proposed - Settlement Act 


prevents Native villages from obtaining 


title to tentatively approved State land, 
Selections in all cases, as several of: the 
bills would. provide, Congress will, in 
effect, have legislatively decided . such 
- protests. adversely to the Natives. -with- 
out a hearing on the merits. 


(Hearings on 8S. 35, S. "835, and 


8. 1571; supra, pp. 489, 490.) © 

The difficult issue of selection 
priorities between the State and vil- 
lages to TA’d. lands surrounding 
the villages was discussed by vari- 
ous Witnesses. While the State. con- 
tinued to favor a system of land 
exchanges: under: ‘the auspices of 
State legislation, such legislation 
was not enacted. (Hearings.on S: 
85, S. 835, and S. 1571, supra, pp. 
«49, 494.) John Borbridge testify- 


ing on the “Administration ‘Bill,”.-. 


S. 1571; summed up the AEN 
position: me ste © ete 


‘What: the draftsmen of this Bill ob-. 


viously preferred to ignore is that. the 
Native villages did not impose themselves 
on the State’s selections and the Federal 
reserves. . The: villages were.there- first 
and have always had. preeminent. posses- 
sory rights. Fairness requires that the 
Natives’ rights to: retain land in. the 
vicinities of their villages be paramount 
and not subordinate to State and Federal 


interests. which in. most cases did « not : 
come. into existence until centuries after 


the villages were established. 


tor Frank Bracken on HR. 


(Hearings on S, 35, S. 835, and 8. 


157 1, supra, pp. 497, 498. ) 
cee concerns were. stated dur- 


| ing hearings: on H.R. 3100, H.R. 
7039, and H. R. 7432 in May of 1971. 
Querying Secretary Morton. and 


Department of the Interior Solici- 
7432, 
which made TA’d lands unavailable 


for village selection, Representative 


Patsy Mink noted that as many as. 


seventeen villages might be effected _ 
by the prior rights of the State, and 
| questioned the rationale for treat- 
ing tentatively approved lands the 


same way as patented lands. '(Hear- | 


ings. on H.R. 3100, E.R. 7089, a 
FLR. 7 439, ‘before the ee 


Indian Affairs of the House Coram. | 


on Interior and Insular Affairs, 92d 


Cong., Ist Sess. Serial No. 92-10 


(1971), pp. 109, 110.) 


- Governor Bean’ again sought to 
solve the problem through State 
legislation : | 


The State. recognizes. cists a. problem 
exists with: regard to. lands actually oc- 
cupied by Natives which have been se-_ 
lected, tentatively approved. or patented 
to the State already. I have ‘introduced 
legislation in the Alaska. Legislature to 
withdraw one township per village and 


_ to recognize and grant title to individuals 


through the State when that individual 
would have been entitled to an Indian 
allotment but for the selection or patent. 

Pending this legislation to make per- 
manent. the withdrawal, the withdrawals 


have been accomplished by administra- 
tive action. In addition. the State al- 
ready has laws on the books designed ‘to 


enable it to trade lands when acquired 


by Natives. under. the claims, to allow 


villages to increase their. holdings in. the | 
immediate proximity. : 
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. (Hearings on. H.R. 7089, an 
LR. 7432, supra, at 183.)0 0. 

A copy of the above- referenced 
legislation is reproduced in the 
Hanne record. The. bill provided 
for withdrawal from entry or dis- 
posal under Alaska Jaw, subject, to 
valid existing rights, of all unap- 
propriated public. lands of the State 
within the single township enclos- 
ing | each village listed in S. 35, or 
any village meeting the same cri- 
teria. - The statement that with- 
drawal is subject. to valid existing 
rights contemplates that the State 
“may process to approval or rejection 
under the State public land laws 
any entry ‘made prior to the legis- 
lation. Public lands of- the. State 
are defined as. those. “which | have 
been, or maybe, selected under. the 
Statehood Act. (Hearings on H.R. 
3100, H.R. 7039, and H.R. 7482, 
supra, pp. 368, 369.) The bill was 
never enacted. — | an 
_ Representative Lloyd Meeds, 
sponsor of the “AFN bill,” H.R. 
7039, discussed the problem. of vil- 
Jages surrounded by TA’d lands 
with Governor Egan and Attorney 
General John Havelock. Governor 
Egan agreed that special arrange- 
ments chould be made for these a 
lages, and Mr. Havelock expressed 
doubts as to whether Congressional 
or State action was appropriate. 
(Hearings on H.R. 3100, H.R. 7039, 
and. H.R. 7432, supra,.at 153, 154.) 
The following eaiange than took 
aes | m4 ae 
MR. MEEDS: Well, let me tell you just 
for your own edification what some of 


us think we can do. We think that under 
Sec. 4 of the Statehood Act that we 
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‘be willing * * * 
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ues go clear back to all those lands if 
we ‘deeined at essential to do so. © 


MR: HAVELOCK; There is a ‘substan- 


‘tial legal question, we believe, } Mr. Meeds, 
‘that would be involved in ‘that. As I say, 
J} think it is preferable to avoid it. 


MR. MEDS: I agree, but’ some of us 


‘feel we can do it. 


‘MR. HAVELOCK: I am sure. Ps = 
“MR. MEEDS: Tn any event, would you 
for the State of Alaska 
to contribute to villages on. the TA’d 


lands, what the Federal Government is - 
willing’ to 


contribute to the other 
villages? a te ee 

‘MR. HAVELOCK: I think on the pat: 
terns set out by Governor Egan that the 


State would, if that” is the formula 


‘adopted ‘the State would. I think legally 


the simplest way to handle is ‘on a  trad- 


ing basis. 


(Hearings on. LR. 3100, ILE. 
7039, and H.R. 7482, supra, at 154.) 

Phrsnitie the question of TA’d 
lands Representative | Patsy Mink 
inquired whether the State would 
abide by a decision of Congress’ to 
set aside four townships for village 
selection, including TA’d. janda: 


Mr. Havelock then abied the prob- 
lem central to the present appeal: 


* * * Now there is also a problem with 
some of these villages being semi-urban _ 


or close around urban areas, on the Kenai 


Peninsula in particular, for that matter 
Eklutna is recognized as basically a‘sub- 
urd of Anchorage. If you start swooping — 
up areas like four townships Of all-ap- — 
proximate [sic]. land around. there you 
basically. cut Anchorage in a: ring of 


Native-owned land, You are talking about 


surface values, various. substantial sur- 

face values, because of the urban nature 

of the land. (Italics added.) 

(Hearing on H.R. 3100, H.R. 7039, 

and H.R. 7432, supra, at. 160.) — 
Asked ‘by Mrs. Mink how many 

urban areas existed in’*which Native 
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| selection - of te townships vould 


prevent erowth and expansion, Mr. 


‘Havelock: replied ‘that there were 


probably two or three. (Hearings : 
on H.R. 3100, H.R. 7039, H.R. 7482, | 
| supra, p- 161. y. | 


| Mrs. Mink responded : 


So the effects of such a, subrogation of. 


State: rights;: with the exception - of the 
ur ban ar eas, would cause no other con- 
flict. insofar as your analysis of the situ- 
ation? * * © Am I 
Statement correctly that your only reser- 
vation is in a city area like Anchorage 
- Where this would limit. the development 
of the city? 


(Hearings on H.R. 3100, H.R.. 
and H.R. 7432, supra, at 161.) - 

Governor Egan responded affirm- 
atively, and. agreed: that the. Com- 


7039, 


mission established: under H.R..7432. 


and H.R. 7039 should work closely 


with the State to adjust. the equities. 
in such situations. S. 35 provided. 


for establishment of such a- -body 
but the concept was dropped in H. R. 
10367. 

The AFN continued to. oppose 
Governor Egan’s proposal to solve 
conflicts between village selections 
and tentatively approved lands 
through State legislation. In a: let- 
ter to James Haley, Chairman: of 
the Subcommittee on Indian Af- 
-rairs, counsel for AFN pointed out 

that the State legislation contem- 
plated a withdrawal of only one 
township enclosing each village, as 


against four proposed | by AFN; 


that the State could not convey aa 


surface minerals to the Natives; 
_and that Congress could and should. 


resolve this. inequity through the 
exercise of its. reserved powers 


interpreting your. 


‘Services © Corporation 


‘under the oe Act to make 
‘TA’d lands available for Native 
selection.. (Hearings on H.R. 3100, 


H.R. a 039, and H R. 7432, cas at 
376.) | 
The State responded to the AFN’s 


‘presentation by testimony, as well | 


as memoranda. and briefs, on’ the 


“yecord: before: the Senate: ane the 


House (See: Letter from G. Kent » 
Edwards, Attorney General, State 


of Alaska, to Hon. Wayne N. 
Aspinall, Sept. 5, 1969. Hearings on 
H.R. 13142 and ILR. 10193, SUPTO, 


940-249; Letter from G. ‘Kent Ed- 
wards, nee General, State. of 
Alaska, to-Hon. Henry M. Jackson, 
Oct. 6, 1969, Hearings on S. 1880, 
Supra, 404-482.) | 

“Appearing: on :behalf.of nine Nae | 
tive villages and the Kenai Penin- 
sula- Native Association, Mr. Hugh 
I. Fleischer of the Alaska Legal 
contended 
that the lands surrounding village 
sites was clearly ‘not “vacant” within 
the terns of the Statehood Act, and 


therefore were not properly selected 


by the State. Mr. Fleischer referred 
to the authority recognized by:Con- 
gress to. dispose of 2 percent royal- 
ties from ‘tentatively approved | 
lands. He stated : a 


et * that same authority should. be 
used in the case of contiguous lands to 


villages that otherwise would be pre- 


cluded from an meequare, and os se- 


lection, 


‘We are asking for only one’ thing and 
that-is these villages be given equal foot- 
ing with all the other villages. in the | 
State and: not limited in Selection rights 
that they. would: otherwise have for the 


tentative approval that exists with re- 


Raper! to their conte uous village lands. . 
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(Hearings on H.R. 3100, H. R.’ 
and H.R. 7482 , Supra, ‘at 326.) — 


“yh 


7039, 


Responding ‘te Mr. ‘Havelock’s re- | 
marks on ‘interference with: ‘urban 


areas, Mr. Fleischer responded with 
testimony. which appears to have 


lost. considerable clarity. In. _tran- 


| scription - and which, as. reported, 
appears likely to have been mis- 


leading. Mr. Fleischer’ ace testimony 


is recorded as. follows: 


The only: two. urban. areas that. swolld 
be possibly. . affected by any. of the .yil- 
lages in. question. here are first. ‘of. all 
are ‘Klukwan, which is a small’ village 
264% miles north: -of Anchorage ‘and: sep- 
arated from ‘Anchorage py. the Fort’ Rich- 
ardson Military Reservation... os 
. I have observed. between,: Anchorage 
‘ana Klukwan hundreds of moose graz- 
ing.in the, land that separates the vil- 
lage of Mauélutma from Anchorage and 
T don’t think there ‘is ‘a basis: for- assert- 


ing that:is part of the-metropolitan An-— 


chorage-area, * * * ‘We-.don’t think. that 


this .legislation. we are: proposing would 


create .any serious pi oblems with respect 
to third. party. interests . in, view. of the 
fact that in most cases we are discussing 
and. most of the parties. are not. estab- 
lished third party ‘interests and ‘simi- 
larly neither ‘the Department’ of Interior 
nor the: Department of: ‘State asserted 
: any ‘Mineral lands here: eS yee 


We feel. Congress has. aninarity to en= 7 


act legislation that would. put ‘these vil- 


lages on equal footing with, the other 


: villages. We feel that the strong facts 
that relate. to the subsistence needs. ‘of 


the villages to the lands in question that . 


Congress should amend whatever legis- 
lation it- passes to. specifically afford. these 
villages equal. footing. or in the scape 
tive enact 7089. me | 
(Hearings: on ELR. 3100, H. R. 70: 039, | 
and... HLR.. 7432,. ee, at . 327. i) 
(Italics added.)... 
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| Following. the hearings on .§. 35 
and S. 835 previously referenced 
herein, Ss. 35 was amended to in- 
clude a subsec.. 13 (b) (1). (B) with- 
drawing “all public _ lands and also 
all ‘lands which have been selected 
and tentatively approved. for pat- 
ent to the State under the State- 
hood Act, but which have not’ been 


patented onthe’ date of enactment 


of this. Act, in: each township. w yhich 
encloses.: all-.or part”. of sixteen 
listed: Native. villages which=:were 
beliéved to ‘be located on tentatively | 
approved lands, (S. ‘Rep. No, 92- 
405, 92d Cong., 1st Sess, 24 (197 1) e | 
The: Senate thus asserted its power 
to dispose of lands selected by, and 
tentatively approved to, the State, 


as urged by the AFN. 


Subsequently ELR. 40367, which 
became ANCSA, went one step fur- 
ther and made up to 69,120 acres of 
TA’d lands available for selection 
in all cases where such’ lands were 
located within the 25- -townships 
withdrawn for selection by each Na- 
tive village. House Report 92-5293, 


| submitted by Representative. Haley, 
hotes? Pin? 


See. 9(b) Q) permits on Native vile 
lage to select an area equivalent to three 


“3 townships from lands previously selected 


by the Stdte and. ‘tentatively ‘ ‘approved 
under the. Alaska Statehood Act.'The se- 
lections, however, must be within: the 25- 
townships surrounding the villag e, The 
Committee was informed that. the Gov- 
ernor ‘of Alaska is not opposed, to ‘this 
provision, and we “expect a conflict will 
be. avoided’ by the Governor's: ‘withdrawal 


of his selection of: the lands selected by 


the villages. | 
(H.R: Rep: No. 92-595 ‘92d Cong. 


Ast Sess. 9 (1971)). 
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Refeetae - provisions, calep. con: 


| tained 4 in. ANCSA, protecting con-- 
ditional leases issued on TA’d lands: 


under -sec. 6(g)..of, the. Statehood 
Act, the author. observes: he 


* * © The purpose of this: * ee ‘to 
_ prevent the-termination ofa lease issued — 


by the. State which. by. its | terms was. 


made couditional on the. issuance of a 
patent to the State: ‘Selection’ by the ‘Na- 
tives -wilt prevent the ‘isswance of -@ ‘pat 
ent: -to.the State, but: the Jease: will be 
treated. as though the patent. had been. 


| issued,. = Bs - : (italics: added.) . : 

: = Rep; No. 99-593, supra, oe 
During discussion: in. the Senate 

on. the Conference: Report.on H.R. 

10367, Senator. Stevens queried: Mr: 


Bible as: to whether’ or. not’ .7'A. Sis 


lands, withdrawn ‘for village. selec- 
tion ‘but, not. selected. by villages 


_ would,.at-the end of the withdrawal. 


period, be.-patented, to the State. 
Senator. Bible replied: “* *.*. the 


Cong. Rec. 196,:S:21655 (daily ‘ed. 
Dec.. 14, 1971. 5): (Ttalies.added:) - 

..In view of the:clear. presentation 
by the AFN and the State of their 
opposing. views: on -the legal. status 
of tentative. approvals, it must. be 
concluded that the conflict: between 
State TA’s, and: Native selections, 
and. the uncertainty. of the State’s 
| title, to TA’d lands, were plainly 
and timely set forth on the record 
before’ Congress for its deliberations 


~" Thus, after extensive tastiinony : 
and: discussion before - committees. 


of the House -and° Senate - ‘on: the 
status of the State’s title to tenta- 
tively 
- power of Congress over such lands, 


approved lands and. the 


Congresa ae dealt ‘with 


tentatively approved. lands in. 2 
manner 


which. the Board _ finds 
totally » inconsistent with the State’ s 
assertion of equitable. title, ‘It. is 
clear that Congress concurred i in the 
AFN position, and treated. tenta- : 
tively. approved lands. as.a Federal 

interest. within. Congressional - 
powers . of. disposal, at, . any. time — 

prior.‘to. Congressional. extinguish- 
ment. of aboriginal title. This moots 
the State’s repeated argument. that 


the State was a necessary. party, 
whose acquiescence _ ‘was required 


and given, in the enactment ot 
ANCSA, a 
THE EFFECT OF ANSCA - 
In ANSCA Congress, e: exercising | 


i exclusive jurisdiction to extin- 
guish aboriginal claims and te dis- 


answer 7s unquestionably yes. (117 pose of lands in Federal ownership, 


ereated in Alaska: Natives a, statu- 
tory-entitlement, requiring no proof 
of.use.and occupancy, to 40 million 
acres of. land. This. entitlement must 
be satisfied, for the most part,. from, 
“public” lands, defined in.sec. 3(e) 
as “all Federal lands and interests | 


‘therein located in. Alaska except: 


* *.* land selections of the State of 


- Alaska which have been patented or 


tentatively approved. ‘under sec. 6 
(g) of the Alaska. Statehood Act, 
* * *” (Ttalics added.) — | 
~ [7] However, ean s to the 


| problem of villages in proximity to 


TA’d lands ANCSA also provides, 
in secs, 11(a)(2) and 12(a) (1), 
that each village may select up’ to 
69,120 acres. of its total entitlement 
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from lands “that have been ied 
by, or tentatively approved to, but 


not yet patented to, the State under 


the Alaska Statehood Act,” within 


the area, usually 25-townships, sur- 


rounding the village. Such State 


land selections, already encumbered 


by aboriginal title to lands on which 


use and occupancy could be: proved, 7 


Were now subjectéd’ to a statutory 


prior right of selection by Native 
Corporations, based not on aborigi- | 
nal title, but on Congressional 


7 grant i in ANCSA. 


“Congress then, in ANCSA, ex- 


tinguished - all’ claims based on 
aborigitial title, stating in sec. 4(a): 


All prior conveyances of public land 


and water. areas. in, Alaska, or any inter- - 


est therein, pursuant to Federal law, and 


all tentative. approvals pursuant to sec.: 


6(g) of the Alaska Statehood Act, shall 
be regarded ‘as an extinguishment of the 
aboriginal title thereto, if any. 
[8] As noted by the court in 

Edwardsen v. Morton, supra, at 
1377, sec. 4(a) operates retroac- 


tively by ‘treating tentative ap- 


provals as “extinguishment of ab- 
original title.” Asa result of this 
retroactive - extingushment, the 


_ State’s interest vested as equitable 
| title’ in. all’ those tentatively ap- 


proved : ‘selections which had not, 


through sec. 11(a) (2) of ANCSA, 


become subject to the’ Natives’ 
statutory right of selection. ‘Thus, 
the retroactive validation .of the 


State’s title applied to those lands 
tentatively approved to the State 


which were located outside Native 
village. withdrawal area.’ 


[9] However, extinguishment of 


aboriginal title did not vest. the 
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“State's s title to those tentatively ap- 
proved selection located within sec. 


11(a) (2) withdrawal areas, for 


Congress’ clearly conferred on © 
Native village corporations a supe- 
rior right to select up to 69,120 acres 
of such lands. 

~ (10, 11] The Board finds, eee: 
fore, that the. State’ s interest in 


lands’ located “within ‘sec..11 (a) (2). 
withdr awal areas did not vest prior 


to ANCSA, and: did: not vest sub- 


sequent to ANCSA as to those lands 
_ property selected by village corpo- 


rations within the three: year time 
period under: sec. 12(a). However, 
the Board: finds that the State’s in- _ 


terest does vest in those TA’d lands 


within sec. 11(a) (2) withdrawals 
not selected by village corporations 
within ‘the: statutory deadlines 
mandated by ‘sec. 12, for upon com- 
pletion of Native selections, the last 


= encumbrance. on the eae title” is 


removed, a 

This ‘result is not inconsistent 
with Edwardsen v. Morton, supra, 
and follows expressed Congression- 


al intent; note Senator. Bible’s re- 
“sponse to: questioning by Senator 


Stevens, quoted previously herein. 
[12] ‘It is clear from the legis- 


dative history of ANCSA that, the. 
single purpose of sec. Al(a) (2) is 
 tomake available for Native village 


selection. those. lands to which such 
villages would most, likely. be able 
to prove. aboriginal use and eccu- 


| pancy—i. bi lands surrounding each _ 
village. — 


In. withdrawing lands 
around - villages tentatively - ap- 
proved to the State;-Congress re-_ 
jected the State’s contention that 
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7 tentative approval vested title i in the 
- State, and in consequence, rejected , 


_ the title the State had relied upon 


to. dispose of TA’d lands to. third 
‘parties. ‘Tt “was ‘this: consequence | 
Senator Stevens was concerned with © 


| -during | hearings. on. S.- 1830, 91st 


Cane Ast Sess. (1969). Ena dis- 


| cussion of the effect of .Congres- 
sional disposition of tentatively ap- 


proved | lands, the | following. ex- 


| change ocurred: 


- SENATOR: STEVENS: Well; but this 
is the ‘point; the State was given certain 
_ rights‘under the'Statehood Act, ‘the right 

. to-select : these , lands.: ‘Where* ‘the: lands 
‘have’ been | patented, ‘there’ is no dispute. 
_ The -only reason. thé ‘patent’ was not-is- 
‘sued: under: tentative approval was -be- 


cause the survey ‘had ‘not ‘been done. 


The State and Federal.Government have 


done everything there is to do except is- | 


sue the patent. 

SENATOR GRAVEL: ce understand 
that.: ‘But. suppose the. State does have 
patent. The. natives would ‘still ‘be -look- 
ing to the State for participation if there 


are certain areas of State land needed. 


to fill out the allowable land grant area 
around the village. If. that is the ‘case 


they would get land from the State, just 


as they would from Federal Government 
lands, such as the Tongas. National. Jfor- 
est or some wildlife refuge. 


That does not disturb me one iota, . 


and I do not see an economic change of 
significance that will alter the wealth 
because they are not going to disturb 


the oil companies under the lease. ‘That 


lease will be there. . 

SENATOR STEVENS: That. ig not 
true. If the tentative approval is not 
-recagnized as equivalent of title, then 
the title goes to these people and the 
State does not have any right. The State- 
issued leases in this area are dependent 
upon State title, and that ‘title under 
tentative approval ‘is the equivalent of 


ministrative code, 
_ which provides: 


| i 


‘title under the Statehood ‘Aét. a as 1 
‘say, this is the first time I have ever 
‘heard that the AFN has disputed this 
‘significance of tentative SERENE a 


ics added. ) 
(Hearing on. S. 1830: eiGie: ting 


Senate Comm, on Interior and In- 


sular Affairs, ast Cong. » Ist Sess. ; 


Part 2, 347 (1969)). 


[18] Since the State haa not.ac- 


, quired equitable:title.to tentatively 
approved. land selections within 


village withdrawal areas prior i 
ANCSA, the Municipality © 
grantee of the State could not ac-. 
quire a greater interest, than. its” 
grantor, and could not, prior to 


ANCSA, acquire anitable title suf- 


Gacnt to. deprive Congress of power 


to dispose of the land in settlement 


of Native claims. Accordingly, any - 
protection or priority afforded the 
- Municipality’s interest in the: dis- 
puted lands must be Seatulony 2 con- 
ferred by ANCSA. » 


This inherent defect in- the State Ss 
Gus is recognized in the State ad- — 
11: AAC ae 


The State may conditionally ‘sell land 
it. ‘selects under . various - Federal . land 


grants. and lands it. reasonably believes | 


it will own or will acquire title to prior | 
to ‘the actual receipt of title. Contracts: 


issued on this conditional. basis shall be © : 
cancelled * * * in the event. the State is 


denied title to said lands. * * * However, 


the State shall in ‘no way be liable *.* *- 


for any claim of any ‘third party or 
to any claim. that aay arise. from 
ownership. 


| “Although the Municipality ap- 
pears to rely on State of Alaska, 19 


-IBLA = 178,. the circumstances of 


that case are not clear enough from 
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the decision for the Board to ine 
them.to the facts of this appeal, in 
‘that the decision does not disclose 
-whether ‘patent, if any, was issued 


by the State or Federal govern- é 
ment, and the source of consent to 
‘the land transfer is not precisely | 


identified... , 

In orice $6 resolve this sped: 
it: must be determined whether the 
are rots s interest ‘is: protected 


by: aOR Se 


STATUS. OF MUNICIPAL-. 
‘ITY’S INTEREST UNDER. 
_ANCSA. 


Atencio ga Soporae ratty : 
The Board finds that the Munici- 


pality: is-an’ éntity: legally:-capable — 


of constituting a third party whose 
interest in the disputed lands is sep- 
arable from that. of the State. A's 
outlined . previously, the ‘lands 
which are the subject of this appeal 
were selected by the Greater An- 
chorage Area Borough in 1968 pur- 
suant to Alaska Statutes § 29.18.190. 
The State tentatively approved the 
selection. ‘on Apr. It, 1969, under 
procedures in ‘Alaska’ 


- Anchorage. Area Borough merged 
with the City of Anchorage and the 
resulting unified home rule govern- 
ment is referred to as ‘the Munici- 
pality of. Anchorage. 

Art. X; Sec. 1 of the Constitution 
of the State of Alaska provides: — 
. ~The purpose of this article is to pro- 
vide for maximum local self government 


‘with a minimum of local government 
units, and to prevent duplication: of tax- 
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Statutes 
§29.19.200. In 1975, ‘the Greater _ 


| ve b) 


18s LD. 


levying. jurisdictions, A liber al construc- 


tion shall be given to the bowery of local : 


: government units, 
“Article o.% Sec. 2, provid ye 


“Local Goyernment Powers. All Wed 


‘g government powers shall be vested in bor- 
~oughs: and cities. The State’ may ‘delegate 


‘taxing powers ‘to or ganized boroughs andl : 


_-cities only. . 


~ Article x, ‘See. 3 provides ‘as 


Se follows : 


* Boroughs: ‘the eatixe ‘State’ shall ‘be aie Ms 
vided into Boroughs, organized or un- 
organized. They shall be established in 
‘@ manner and according to standards pro- 
vided by law.:*.*.* The. legislature shall 
Classify’, boeroughs--and prescribe - their 
powers and: functions: Methods. by. which 
-boroughs may. be organized, incorporated, 
merged, consolidated, reclassified, or dis- 
solved shall be ‘prescribed by. laws -.- +. 


“ Fitle 29 of ‘the ‘Alaska ‘Statutes, 
iu Wunioipal Government, in AS. 
29,48.010, lists the following mu- 
nicipal : ‘powers, exercised - by the 
‘Borough :-and its. Saecess0r, the 
eercen ce wae 


(4). tos aritar: tnto. Sereamerita’ Boa on 


“ ‘with -the State, or. ved Ds the United States; : 


(6) to sue aud be sued; a 
| - (9). to. aequire.,.. -manage, ' control, ‘ruse | 
and. dispose. of real and. oe prop- 
erty. * ” cr i, He ct Ee ; ; 
ee ee ec ce oo 
Ae SP 29. 48.260. “Municipal Proper: 
ties, provides: | | 


~ (a) AC municipality: may . aeaiitve and | 
hold real--and.- personal: property: ‘or ‘in- 
terest in: n property, Bo Woee 2 OE. + 
soukaaren : Mee manic palit: May. sell, 
lease, donate‘or exchange with the: United 
States, the. state, or a political subdi- 
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vision | veal roetaie, or other property, or : 


‘interest in property, aR a | | 


~ Muhicipal’ powers: to sue, have 


ees! exer ‘cised against the ‘State; in 
Kenai “Peninsula Borough v. “State 
‘of Alaska; 582 P. 2d 1019 (1975), 
‘the Court held’ that the Borough, 
‘in transporting students by school 


bus, did not. act as. agent of ‘the 


State, | : 
= Tn: W ellmnia,: Inenyv Oily Pe ‘Ane 
‘chorage, 471 P. 2d 408, 410 (1970), 


‘an “eminent domain action, the 


‘Court held ‘that the City of An- 


chorea: the condemnor, was not an 
| “agency” of the State within ‘Su- 
-~preme’ Court Rule T(a), regarding 
the: appeal period. allowed 3 in an. AC- 


‘tion’ to which “the: State ¢ or an agen- ao 


oy thereof” is a party. 


‘Tn Chugach Electric Association | 


v. City of Anchorage, Alaska, 476 
'P. 24°15 (1970), an electric utility 
holding a certificate of public. con- 


“venlence and necessity from the 
Commission (a 


Public * Service — 
‘State’ agency) sought relief, from 
‘the City’s refusal to issue a build- 
‘ing’ permit, required under City 


Ordinance for the construction in-. 


volved in providing service to a 
‘bowling alley. Construing the prob- 
lem as a ‘conflict between a munici- 
‘pal or dinance and the State statute 
vesting power in the Public Sery- 


“ice Commission, the Court held i In 


| favor of the State. 

~ In none of: ‘these. cases Was. ihe 
‘municipal party’s. standing denied 
on the ground that a municipality 
Gave as a mere “alter ego” of 
the State. 


The oe notes that a ane of. 


‘statutory. provisions, cited by the _ 
- Municipality in its. Supplemental | 
Brief filed. June 2, 1976, appear. to 
place municipal ¢ Sovernments on. an 
equal . footing with other - private 
-_grautees with regard to-disposition — 
Ot State lands... The. Board further 


notes that, insofar as. sec. 6(g) of 


the ‘Statehood Act provides, “The 
s autliority to make séléctions:.shall. 
never be’ ‘alienated — or bargained 
‘away, in whole or in part, by the 
State,’ a‘ municipal government 
‘may not participate directly 3 in the 
‘selection. process, but. must, take as 
‘the State’s © ‘grantee. A. ‘selection 
‘made by the State to protect a city’s 
“watershed: was held. consistent: with “ 


this principle: | 


 * *% * The. selection: was made. DY Alaska 
“an its own name and, insofar as the rec- 
ord shows, not subject: to any contract, 
‘conveyatice or other:transaction with the 
‘City of Anchorage. * * * The fact that 


the interests of the state and of. its polit- 


-jeal subdivision,: 'the City of Anchorage, 
coincide, is without legal ' significance 
-and, on this record, in no sense evidences 
-a- violation of ‘the: probibition sees 


‘alienation contained in sec. 6(8). 


(Udall V. ‘Kalerak, 3896 BE. 2a. 46, 


749 (9th Cir. 1968) ). 


[14] The Board. recognizes that. 
tis Municipality is organized’ and 


may: be dissolved under State law. 


At. present, the Municipality is em- 
powered to exercise governmental 


and-: proprietary functions under 


the Constitution. and. laws ‘of 


-Alaska.. These functions include the _ 


acquisition, management, and dis- 
posal. of. land,. independent of con- 
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trol by the State. The Board: auee 
conclude that, until revoked or mod- 
ified by constitutional or legislative 
amendment, with the consent of the 
electorate, ‘sich: powers ‘remain in 
force and render the Municipality 
an entity separate from the State 
for purposes of holding third-party 
‘interests under ANCSA. | 


Requirement o f Consideration 
The issue of whether the Munici- 


pality’ s interest. in the - disputed 
lands must fail for lack of valuable 


consideration ‘appears. to be. moot 


because any protection available. to 
the Municipality is derived from 
ANCSA rather than from its trans- 
action with the State. However, the 
Board believes that consideration i is 
‘not necessary. 

Sec. 6(g) of. the’ uae, State- 
hood Act, 72 Stat. 339, ¢ as amended, 
provides 1 in part: : 

* * * A) lands daly soleeted: ae the 


State of Alaska pursuant to this Act 
- ghall be patented to the State. by -the 


‘selection. of lands by the State and the 
. tentative approval of such selection by 
the Secretary of the Interior or his des- 


| ignee, but. prior to. the. issuance of jinal 


patent, the State is hereby authorized 
to execute conditional leases and to make 


geaoeand sales of such ‘selected lands. 


* (Italics added.) 


“The original bill, S. “49, ‘goth 
Cong., Ist Sess., sec. 6(g) (1957), 
did not contain the language above 
italicized. The sentence was added 
‘by committee staff, but using the 


- phrase: “appropriate: officer-or agen- 


cy of the Federal Government” in 
place of, “the Secretary of the ie 
terior or his designee,” in a commit- 
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applicable 
which the interests of the Munici-. 
pality derive are located in Title 29 
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| 6 print prepared for use as a work- 


sheet by the Senate Committee on 
Interior and Insular Affairs. (Staff 


. of: Senate Committee on “Interior 
‘and Insular Affairs, 85th: Cong. 4 Ast: 


Sess., Comm. Print 2, 1957.) The 
same language, changed only by 


‘the reference to the Secretary, was. 


retained: throug gh passage of the. 
Statehood Act. | 
The ‘Board. has bean maable ke: 


_ find any explanation as.to why’the 
italicized language was: added to: 
‘S. 49. However, the Board does not: 
construe this language authorizing 
certain specified transactions as a 
‘prohibition on all other. undertak- 
ings by .the State involving tenta-__ 
tively approved land.selections. - 


Tt appears more likely that the 


‘authorizing language was added to. 


emphasize the State S power to lease 


or sell resources prior to issuance > 
of. patent, rather than: to limit the 


new State’s power to. develop its 


lands and resources, subject. only to: 


Secretary of the Interior. Following the . resolution of Native claims. 


The pertinent provisions of the 
State . statutes from 


of the Alaska Statutes, Municipal 
Government, Ch. 138, Home Rule 


“Municipalities, Art. 3, Transitional 
Assistance, . 


Sec. 29. 18. 190, State 
Land and Sec. 29.18.200, Selection 
Procedure. (Previously A.S. 07.~ 
10.150 and 160.) _. 

‘The pertinent part of A. S. 29.- 


; 18. 1901 is.aS follows: 


A. borough or city may - elect 10 per 


cent of the vacant, unappropriated, un- 


reserved ‘state land located within its 
boundaries. In the selection of land 
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under the Alaska. Statetiood Ket, it is the 
policy:.of the state to- make available to: 
cities: and» ‘boroughs, the: maximum: land: 
area’ from which ‘to -make. selections. 
“under; this. section . consistently, with. the. . 


best interests of the state. N othing i in this 
Section. affects a valid existing claim, lo- 


cation, or entry under the laws: of the. 
.state or the United’ States whether for: 
right-of-way . or’ 
‘other purpose or affects the rights of an. 


homestead, - mineral, 


Owner, claimant, locator, or entryman to 
‘the full use and enjoyment of the land 
SO occupied.» . 


ALS. 29. 18. 200 provides i in 1 pertinent 


part: 


(a) All selections: must He Wane in 
reasonably | compact | tracts, taking into. 


account the situation and potential. uses 


of the’ land involved. The. authority. to 
~ make selections may not. be alienated or 


‘bargained away, in whole or in part, by 
the borough or city. | 


(b) If land desired by the borough 4 or | 
-eity is unsurveyed at the time of its selec- 
ition; the “Department of Natural Re- 
. sources shall survey or approve a survey 


Dy the borough or city of the. exterior 
boundaries of the. area requested without 
‘interior subdivision and shall issue a 
patent for the selected area in terms of 
the exterior boundary survey. The cost 
of survey is borne. by the borough. or city. 
If land desired by the. boroug h or-city has 


‘been sur veyed at the time of its selec- 


tion, the boundaries of the areas request- 
ed must conform to the: public ‘land ‘sub- 
divisions. established _by the approval of 


the survey. Land selected by the borough. 
or city under this chapter is patented to 
‘the: borough or city by the Deva tment 


-of :Natural.Resources.. | 
Ce). After the selection of the land by 
the borough or city. but before the. issu- 
ance of final patent, the borough or city 


nay execute conditional leasés and make 


‘conditional gales of selected: land. 


[15] Flaving conciuded that. ‘the. 
State .was not prohibited” by sec. 


6(#) from granting tentatively aL 
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proved lands to local governments, 


the Board notes that interests. in 


. real. property. may. be created by 


gift or grant as well as by purchase. ’ 


| There appears to be no requirement 


in. the Statehood Act or in the above 


selection procedures contained in 


A.S. 29.18.190 for payment of con- 
sideration for the selection of state 
land. The Board finds that the 
Municipality’s interest in the dis- 


puted lands does not fail for lack of f 
consideration. | 


ae fect a Resolutions 68-9 and 


68-10. : 2 
aie aemenles eae suim-" 
marized, the Municipality takes the | 
position that. —Eklutna, : Inc., ‘is 
estopped to select the ree in dis- 


pute as a result of the execution. by — 


the Eklutna Village Council of the 
above resolutions. The Board can-. 
not' agree. : 7 
_ Insofar as. Native Paotest st B68? 
fled by George Ondola, President 
of the Eklutna Village Council, 


barred tentative approval: 6f the 


State’s selection ‘of the disputed 


lands: ‘pending adjudication, it ap- . 


peats that the Resolutions might 
have withdrawn the. protest as to - 
the same lands so as to permit, ten-. 
tative approval. ‘However, the un- 
adjudicated: claim of the Natives of 
Palmer remained outstanding. © - 

[16] As asserted without chal- 
lenge by, Eklutna, Tne, the settle- 
ment or community at Eklutna has" 
at no ‘time been organized as a Tes- 
ery vation, corpor ation, or any “other 


egat” entity. The Eklutna ‘Village | 
Council was’ “merely a “committee 
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which sought legal status for itself 
and its village without success, until 
enactment of ANCSA:and recogni- ~ 
tion and incorporation: of Eklutna_ 
as a Native Village under the Act.” 
There is no. evidence of any iden-. 
tity of interest or membership be=’ 
tween the former Eklutna Village 
Council and the present Eklutna,’ 
Inc., nor is there any indication that. 
the Eklutna: Village Council was 


authorized to speak for the Natives 
of Palmer. | 
As between | 


senting an unincorporated commu- 


nity, and. Eklutna, Inc., a Village 


Corporation organized pursuant: to 


ANCSA, the Board finds no legal 


relationship. 
- Protection under AN OSA. 


Having rejected.the «arguments 
that. the - Municipality's interest” 
must fail because it is inseparable 


from the State’s, because it 1s un- 


supported by consideration or be- 
cause. of resolutions. passed by the 


Eklutna Village Council, the Board 
_must determine whether the Munic- 


 ipality’s, interest is protected,’ by 
ANCSA, against Native. ualeee 


selection. 


The State Director, Bureau of | 
Land Mana gement, ‘found: that: the 
State’s approval granted subsequent. 
to tentative approval of State selec- 


tion of the same lands, subsequent 


to Resolutions No. 68-9. and 68-10- 
in which’ Eklutna, Village: Council: 
consented. to selection of the’ lands 


by the Borough for school. pur- 


poses, followed by the Borough’s 
improvement of. the land, resulted. 


DECISIONS OF. TERR! ‘DEPARTMENT OF" THE 


Eklutna” ‘Village | 


| -steads, 
Council, a group of persons repre-. 


reserved’ or: 
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In, a, ahiden Any which Ka, valid, 
existing. right as set. forth in,sec.- 
22(b).of:the Alaska Native Claims’ 


Settlement Act was firmly éstab-’ 


lished: prior to passage of the Act, 
on Dec. 18,1971.” 

‘The Board cannot: agree an die 
conclusion. Sec. ee) of apne 
pr ovides as follows: 


The Secretary ig ‘dtrected, to promptly. 
issue patents to all persons who have 
made a lawful entry on the public lands 
in compliance with the public land laws” 
for the purpose. of: gaining title to-home- 
‘headquarters sites,’ trade: ‘and’ 
manufacturing sites, or: small: ‘tract sites 
(43 U.S.C. § 682), and who have fulfilled, 
all requirements of the law pr erequisite 
to. obtaining: a patent. Any person “who. 
has made a lawful entry prior to Aug. 31, 


1971, for any of the foregoing purposes, 


shall be protected in his right of use ‘and, 
occuparicy until all the requirements | of 
law. for a patent have Deen met ev en 
though - the’ lands: involved have ‘been 
withdrawn. in. accordance’ 
with Public Land Or der 4582 , as amended, 
or the withdrawal provisions of this Act. 
Provided, That occupancy . must have 
been maintained in accordance witli ‘the 
appropriate public land law: Provided 
further, That auy person who entered on 
public lands in violation of Public Land 
Order 4582, as amended, shall gain no 
rights, — 


[17] The rer ree of sec. 92(b).— 


is. specific -and: ‘unambiguous, * re- 
flecting: the concern’ of Cotigress for. 
a class of persons whose circum-: 


stances and interests are carefully: 
described. The interests protected - 


-are -those of entrymen under athe 
- FRederal, public land laws’ governing. 
‘homesteads; 
trade and manufacturing sites, and 


“headquarters © --sites,: 


small tract sites. To avoid any con-- 


fusion, sec. 92 PD: provace a, citation 
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to the law; governing ‘thie latter type 
of entry. Patents are to be issued. 


promptly . to. entr: ‘ymeh | “who: have 
complied with all: necessary ‘prereg- 
uisites, Entrymen who “have ‘not 
yet’ complied fully with | require- 
ments for patent, whose title has 


therefore not vested, are protected | 
in their use and occupancy until the © 
requirements are met, and their | 
right is specifically held superior to. 


“the withdrawal ue ovisions of this 
Act.” 


Regulations contained’ in 43 OFR i 


9650.3-1,: ‘implementing sec. (g ) 
and sec. 22(b) of ANCSA, require 


the BLM to exclude from convey- 
ance “any lawful entries or entries 


which have been perfected under, or 


are being maintained in compliance 
—— with, laws. leading. to the acquisition. 
_ of title, but.* * * include land sub- 


ject.to valid existing. rights of a 
temporary or limited nature such as 
_ those created by leases (including 


_ leases issued under sec. 6(g) of the 


Alaska Statehood Act), contracts, 
permits, 
| ments. ” (Italics added.) 

[18] ‘The Municipality’s inter est, 


. i comparison, was created by the 


State of Alaska, not the United 


- States, and is derived from the 
Statehood Act, not the Federal pub-. 


lic land. eee referenced in sec. 


-22(b). of ANCSA. The Municipal- 


ity, having: received . tentative ap- 


 proval: from: the State: for a land” 


‘selection, under State ‘law on lands 
tentatively approved to the State 


under the Statehood Act, is simply. 
not a “person who has made a law-. 
fulentry * * * incompliance with — 


rights-of-way, or ease- | 
| ~ whether derived from the State or 
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the public larid laws tk the: purpose: 
of gaining | title. to homesteads, 


headquarters sites, trade. and: manu- 


facturing | ‘sites, or small © tract 
sites * * *.” The Board concludes 
that the ‘Municipality’ s interest is 


not protected from Native selection, 


by sec. 22(b),:-because- that provi- 
sion of ANCSA-is not applicable. «> 

~ Congress. contemplated: that’ cer- 
tain property interests created ‘by 


the State and by the United States 
prior to enactment of ANCSA 
‘would be protected against Native 
selection rights. - 


[19] Secs. 11 (a) (1). cal 11(a) 
(2) of ANCSA direct withdrawals — 
for village selection to be made 
“subject to valid existing rights.” 


~The withdrawal of State TA’d 


lands. in sec. 11(a) (2) impliedly 
recognizes the existence of .third- _ 
party interests. created by the State. 
prior to ANCSA, by prohibiting. 
the creation of such interests subse- 
quent to the withdrawal. a 
[20] ANCSA protects, as “valid 
existing’ rights,” those — rights, 


Federal government, which do not. 
lead toa grant of fee title and which | 


were created. prior to enactment of 


ANCSA. Rights leading to a fee, 


which. had. vested . prior. to enact-. 


ment, would not be subject to Con-. 
ereccional disposal and would ‘be’ 


excluded from withdrawals for Na-- 

tive sélection. Rig gehts of. entrymen — 

leading to grant. of a fee under Fed-. »- 
eral public land laws,.- which had. 


not. vested prior to enactment: of | 
ANCOSA, are treated by ANCSA as: 
if vesting had occurred. and are. 
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not categorized as: 
rights.” . 
‘See.. 14(g). of AN CSA provides: 


ATL conveyances made. pursuant to this 
Act shall be™ subject to valid’ existing 
rights. Where, prior to patent of any land 
or minerals under this Act, a lease, con- 


tract, permit, right-of-way, or easement 


(including: a lease issued. under sec. 6(g) 


of the Alaska Statehood Act) -has- been 


issued for the. surface or minerals covered 
under such patent,. the patent shall con- 


tain provisions making it subject to the 


lease, contract, permit, right-of-way, or 
easement, and the right: of the lessee, 
- contracteé, permittee, or grantee to the 


complete enjoyment of all rights, privi-— 


leges, and benefits. thereby granted to 
him. Upon issuance of the. patent, the 
patentee shall succeed : and. become en- 


titled. to any and all | interests of the 


State or the United States as lessor, con- 
tractor, per ‘mitter, or grantor, in any such 


leases, contracts, permits, rights-of- WAY, 


‘or easements covering the estate patented, 
anda lease issued under sec. 6(g) of the 
Alaska Statehood Act shall be treated 
for all purposes as though the patent had 
been issued to: the State.. + * % 


The’ specific provision for ieuaes 
issued under sec, 6(g) of the Alaska. 
Statehood Act is in accord with the 


recognition in sec. 11(a) (2) of the 
State’s right to create third-party 
interests -prior to enactment of 
ANCSA and withdrawal there- 
under of the limited’ amount of 


State TA’d, and vulnerable: to ne 


tive selection. a 


“Any conveyance’. - tesued ‘for gurface 


and subsurface rights under this act will 
be subject to any lease, -eontract, permit, 


right- of-way, or ‘easement and the rights: 


of the lessee, .contractee, permittee, OT. 
grantee to the complete enjoyment: of: all 


rights, privileges;, and. ‘benefits oo = 


granted himi. 


DECISIONS OF THE DEPARTMENT OF “PEE INTERIOR 


“valid existing 
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Soe 2650. 4-2 provides for the 
grantee of 2 conveyance | under 
ANC SA. to succeed to the interest 


of the State or the. United States as 
: lessor, 


‘contractor, ‘permitter, or 
grantor; and 2650.4-8 sets forth 
procedures for administration of 
leases, contracts, permits rights-of-_ 
way, or easements to which a. con- 
veyance is made subject, ‘by the See- 
retary of the Interior. 

ef 2u As recognized i in the regula- 
tions previously’ quoted, the in- 


_ terests described in sec. 14(g). of 


ANCSA are of a temporary. or 
limited nature, in contrast to those 
interests derived from laws leading 
to.a. grant: of fee title such as. the 
entries protected by sec. 22(b). Tn- 
clusion in N ative conveyances of 
lands subject. to such interests, un-- 


der. administrative - arrangements 


outlined in sec. 14(g) is appropri- 
ate, because such temporary or lim- 
ited interests are not incompatible — 
with Native ownership of the fee. 
Regulations i in 43 CER 2650. 3-1, 

previously quoted, require “and 
subject to valid existing rights of. a 
temporary or limited nature such as 
those created. by leases” to be. in- 


cluded’ in. conveyances to. Native 


Corporations. - Sec. 14g). 
ANCSA provides:for the a | 
tration of.such interests.so that the 
holders thereof may receive ‘the 
benefit of their bargain; while the 


Native: ‘Corporation | holding the . 
land receives the revenues. It should: 
be: noted: that:.sec.: 
State: created interests. to some':de= 
enue 
-merating .valid’ existing” “rights ‘to 


14(¢) ‘treats 


gree. as :a “special: ‘Inclusion ; 
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sian conveyances. all be. subject, 


it lists “a lease, contract, -permit, ' 
and 


right-of-way, .or easernent’ 
then. adds-.expressly | (“Gneluding a 


- lease issued under sec. ‘6(g) of. the | 
Alaska Statehood Act).” Similarly, 
in providing that patentee shall 
_ succeed as.landlord:to the interests — 
of the State or the United States,-it 
is Specifically . stated .that “a lease 


issued under sec.:'6(g) of the Alaska 


| Statehood Act shall be treated for: 


all purposes as though the patent 
had been-issued to the State.” — 
_. Implementing regulations to 43 


CFR 2650.41, Existing nights ane 


contracts, provide: 


While see. 6( g) of the Statehood 
‘Act authorized issuance of both: 
conditional leases and conditional. 
- gales on-lands tentatively appr oved 
_ tothe State, sec, 14 (g) of ANCSA. 
refers only to leases under sec. 6(g).. 
It is reasonable to conclude that this 
reflects the concern of Congress, | 


solicited during testimony on con- 


_ fliicts between Native selections and. 


“TA’s. lands, for State’ leases on 


North Slope oil lands. (See remarks | 
of. Senator Stevens, quoted herein, 
and the quotation. from. House Ren | 
- port 92-523.) | " 
[22] The Municipality ; is met pro- | 
tected under sec. 14(g) because i in- 


terest, if perfected, would : appear to 
be one leading to- acquisition of 


title. Having complied with A.S. | 
| 29, 18.200, the Municipality | appears” 
to be entitled, under that statute,.to. 
| issuance of a patent by the State ; 
upon completion of survey, as- 

suming title j in the State. Such an 
| interest | is not of | a temporary or 
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7 husbandry ; : 
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a “limited nature, nor would: it be com- 
patible with conveyance of the land e 


toa Village. Corporation as en 
templated -by.sec..14(g). 
Tf,Eklutna,-Ine., received : convey- 


ance subject to. the Municipality’s 


interest, the acreage encompassed 
would be. charged against. the Vil- 
lage Corporation’s s land entitlement, : 
but the Village would not in. ‘the. 
foreseeable future x receive either the 
use’ of the land or any revenues from — 


the Municipality’s use, since the 
 latter’s interest derivesfrom a grant 


rather than a lease or purchase. The. 
Board, therefore, concludes that the _ 
Municipality’ $ Interestis not pro-_ 


tected under the ‘provisions of s sec. 


14(g) of ANCSA. oe 
The Act further provides, in sec. : | 

14(c), that’ Village Corporations, 

upon. receipt of patent, shall convey 


the surface. estate 1 in lands occupied = 
and used for various ‘purposes to 


the occupants and users. thereof, | 
without requiring claim or color of | 

title. Prospective recipients include 
individuals using lands as a pri- 


mary place of residence, | primary 
place of business, subsistence camp _ 


sites, or headquarters for reindeer | 
non-profit organiza-— 


‘tions; municipal corporations: and 
‘State or local | governments, with re- 
7 gud to: airport operation. Sec. 


14(¢ ) ( 3) ‘specifically provides: 
the Village Corporation shall. then con: 


vey to any Municipal’ Corpor ation in the 
‘Native village or-to the State in trust. for. 
any Municipal © Corporation’ ‘established 
in the Native village:in the future, title. 


to. the remaining surface estate of the im: - 
proved. land. on which the Native village 


is ‘located ‘and as much additional land as 
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ig necessary for ‘aioe ae eansion, 


and appropriate rights-of-way. for public 


use, and. other foreseeable community 
needs : 


- Corporation or in trust shall. be ‘no: less 
than. 1, 280 acres; (Italics supplied. ) 


Regulations: in 48. CFR 2651.5, 
Conveyance reservations, provide: 
In addition ‘to. the conveyance ‘yeserva- 


tions in. § 2650.4 of this chapter, convey- 
ances issued: to. village copporsion shall 


estates specified in sec, 14(c) of the. act, 
* oz * ar 


43 CFR. 9650, i, Village sures 


provides: fe ed 


(by Soave will be made within the. 
village corporation selections to delineate Ps 
~ those tracts’ required by law to be con: 
veyed by the-village corporations pete 


ant ‘to sec. . 14(c) of the act. 


The regulations in secs. 2650.5—4. 
(c) (1) and (c) (2) provide for the 


boundaries of such tracts to be 
posted on the ground and shown on 
a map submitted to BLM after ap- 


proval by the village, ° with conflicts 
as to transferees resolved before 
submission of the map. The map. 
upon final written approval becomes 


a plan of survey: 


Congress clearly eiendod > 


avoid conflict between. . Village 


Corporations organized for. pur- 
poses of ANCSA, and municipal : 
corporations organized in the vil- 
lages for local government pur-| 


poses under State law. 
[23] . Municipal 


government services, are benefi- 


ciaries under see. 14(c) of ANCSA. 


DECISIONS OF . THE, DEPARTMENT . OF THE 


Provided, That the amount of 
lands to‘be transferred to the Municipal © 


corporations, 7 
organized. to provide ‘Necessary © 
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ee that, they receive title to lands 
‘they use and occupy; indeed, they 
are entitled: to:-all .the improved 


Jand on which ‘the village is located, 
and to-additional lands as necessary 


for community expansion and other | 


foreseeable needs. Like individuals, 


and .in comparison to non-profit 


organizations, municipal’ corpora-. 
tions are not required to pay any 


consideration. for lands they receive. 


Application of sec: 14(c) (3) t 
the Municipality of ieee: is 
somewhat. awkward, in that this 
provision of ANCSA appears to 
contemplate a situation in which the 
Jurisdiction of the municipal corpo- 
ration is roughly coincidental. with 
the boundaries of the village, while 
the Village of Eklutna is but one of 
many communities now contained 


- within the boundaries of the unified - 


Municipality. As all parties agree, 
Congress did not expressly protect 
the interest of those municipal cor- 
porations somewhat unique to 
Alaska, borough governments, such 
as. the Greater Anchorage Area 
Borough which preceded the pres- 


ent Municipality of Anchorage. 


ANCSA and ‘its legislative history 
are virtually silent as to boroughs, 


and it is reasonable to conclude that 
Congress was, to. a surprising de- 


gree, uninformed as to the existence - 
and character’ ‘stics of these local 
government a ities, and their pos- 
sible relationship ‘to such Native 
villages | as might be located within» 
their. boundaries. Even in its. con-- 
cern for the effect of village selec-_ 
tions of TA’d lands in urban areas, 


Congress appears to have contem- — 
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plated Teal 


- corporated City of Anchorage, 


without regard to the fact that both 
Eklutna and the City of Anchorage’ 
were within the boundaries of the 


_ Greater Anchorage Area Borough. ) 
-Congress clearly 
benefit such municipal corporations 


as were providing needed govern- 
ment services in Native - villages. 
Not only are conveyances to such — 
corporations mandatory and with-. 
out consideration, but a minimum of 
1,280 acres must be conveyed re-' 

gardless of the population of the 
‘if no appropriate 
municipal corporation exists, this 
~ amount of land must be conveyed to. 
the State in trust for any municipal 


village: and, 


. corporation established in the vil- 


lage inthe future. | 

The Board finds that the Munie:' 
ipality of Anchorage is the local 
government entity responsible for 
the community of Eklutna. The set- 
tlement' or village. of Eklutna has’ 
never, been, and. is not. row, orga~ 

nized as a municipal corporation 


under the laws.of Alaska. Separate 


municipal entities. ‘may not be in-. 
corporated within the boundaries of 
the unified Municipality of Anchor- | 


age. (See: A.S. 29.68.400 (1972) 
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‘city governments a 
rather than: larger municipal ‘enti-- 
ties encompassing | various commu: 
“nities over widespread. geographi- ° 
cal areas. (It:may be noted that in’ 
the limited testimony in the record 
| regarding Eklutna and Anchorage, 
Eklutna was referred to as “a sub-— 
—urb of” “2614 miles north of” An-_ 
_chorage; the witnesses: thus related 
Wklutna’ s location to that of the in- 


intended ‘to 


and Asichienaee Municipal Charter, a 
Art. XIX, secs. 19:09(b), 19. 16.)"° 
The Municipality of. Anchorage j is 


therefore the only local government 


available to Eklutna residents. . 
[24] The Board finds that the’ 


‘Municipality’ s interest is protected . - 
by sec. 14(c) (8) of -ANCSA be-. ~ 


cause the Municipality occupies the 
same position with regard to Ek- 
lutna’ as the local government en-_ 
tities envisioned. by Congress in en-. 
acting such reconveyance provision. 
and the disputed land, while out- — 
side Eklutna Village, i is within the. 

village withdrawal area and has. 


been improved. for a public pur- 


pose. 


Reconweyance to Ut unictpality. 


Having found that the interest of : 
the Municipality of Anchorage in. 
the disputed lands is protected un- 


der sec. 14(c) (3) of ANCGA, the - 


Board. ‘necessarily concludes. that 
Eklutna, upon’ receipt of. patent, 
will be required to convey the lands 
to the Municipality. Therefore, pur-. 
suant to 438 CFR sec. 2651.5, the 
Board hereby Orders that the Bu-- 
reau of Land Management. shall 
provide in the appropriate patent, 
conveying lands in village selec- 


tion # AA-6661-A ‘of Eklutna, 


Inc., for transfer of the surface - 


estate of lots 5, 6, and 7 and.that . 


portion. of: the E144SW1, west. of. 
the relocated Glenn Highway right- 
oi-way in Sec. 19, T.15 N., R. 1 W., 
Seward Meridian, to the Munici- 
pality of Anchorage: It is further 
Ordered:.that the’ acreage of the. 


_ above-described lands, when estab- 
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4 Member of the Board. 


lished, shall be ee as paré! of 
the acreage required by sec. 14(¢) to 
be transferred to. the Municipality. 


J UbITH M. BRapY, C hairman. 
i Concur: : 


- Aprcai, F. DUNNING, © 


MEMBER OF THE BOARD 
LAWRENCE A. MATSON, DIS-_ 


SENTING: 


‘While I concur with my col- 
leagues on the Board as to the status 


of the State’ S title to tentatively ap- 


proved land ‘selections prior to 


ANCSA, and as to the effect of 
ANCSA on. the State’s title, I dis- _ 


agree with their conclusion as to 
the status of the Municipality’s in- 
terest under ANCSA. I agree that 
the State had not acquired equi- 
table title to TA’d lands within vil- 
lage withdr awal areas and the Mu- 


nicipality as grantee of the State 


could not acquire better title than 


its grantor, sufficient to deprive 


Congress of the power to dispose of 
the land in settlement of Native 
claims. I agree that'any protection 


or priority afforded the Municipal- 


ity’s interest in relation to Native 


selections of the disputed land must 
be. a statutory right, conferred by — 


ANCSA. However, I do not con- 
eur with the finding that Eklutna, 
Ine., is entitled to select the dis- 


puted lands and: the Municipality is. 
entitled merely to a reconveyance 


under sec. 14(c) (3), My reading of 


DECISIONS OF THE DEPARTMENT OF ae INTERIOR 
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the: ‘Act iad me to conclude ae 


the lands in dispute are not avail- 


able for selection by Eklutna, be- 


cause they are. excluded from. the 


sec. 11 (a) (2) withdrawal for selec- 
tion by the Village Corporation. 
At the outset, it must be recog- 


| “nized. that ANCSA was. a Jegisla- 
tive settlement between three pri- 
_ mary parties: the Natives of Alas- 


ka, the State of Alaska, and the | 
Federal Government. While the in- 


teresis. of these three parties were 
- most, significantly affected, ANCSA 
peripherally affects the interests of. 


numerous private | individuals, 

Iti is clear that Congr ess intended 
each Native Village Corporation to 
have the right to select up to. 69,120 


acres, or three townships, of lands. 


tentatively approved to the State 

and located within its village with- 

drawal area as described in sec. 11 __ 
(a) (1). Congress also clearly con- 


templated that certain interests in 


the land would be protected from. 
such selection, for withdrawals de- — 
scribed. in secs. I1(a)(1) and 11 
( a) (2) are subject to valid existing. 
rights. ‘Congress ‘apparently con- 
templated that. at least some of 
these protected interests would have 
been created by the State: 3 if this 
were. not so, it would have been un- 
necessary for Congress i in sec. 11 (a) 
(2) of ANCSA to prohibit the 
State’s creation of such third-party 
interests, derived.from the State. 
hood Act, in the future. 

It seems unlikely that Congress 


was prepared to describe and spec- | 


ify in detail’ all the interests, ‘cre- | 


| ated by the State or : Federal: gov- 
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; erritnetits, whicki it Sought to pro- 
tect. Had it: wished to; Congress 
could have definéd; in Section 3, the 
classes of interests which were to 
be ptotected as “valid existing 
| tights. ” T believe that the absence 
of such @ definition was caused by 
design rather than by oversight. 
~The term “valid existing rights” 
was deliberately left open to the 
broadest possible interpretation in 
order to safeguard all individual 
interests; other than those of the 
‘State and the Federal governments, 
of whichi Congress realized it might 
“be unaware. : : 
ANCSA piorides various meéiris 
for thé protection of property in- 
terests created by the State and 
Federal government prior to 
ANCSA. As noted, withdrawals 


for village selection are directed in 


Secs. 11(a) (1) and 11(a)(2) to 


be made “subject to valid. existing 

— rights. * Sec. 14(2), quoted previ- 
~ ously herein, recites perierally that 
all conveyaices under ANCSA are 
subj act to valid existing rights. It 
then provides that if 4 ease. con- 
tract, permit, right-of-way or ease- 
ment, including a lease under sec. 
6(g) of the Statehood Act, has been 
issued on lands which are the sub- 
ject of an ANCSA patent, the pat- 
ent shall be subject to such interests 
and the. patentee shall succeed to 
the interest of the lessor, contractor, 
or the like. 7 


See. 14(g). does not determine 


what. third party’ interests are pro- 
tected and what interests are. not. 
Rather, it outlines the manner in 
a which | a, particular kind of third 
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party interest, specially those of 
less than a ‘Fee simple nature, is. 
protected. Such interests are in- 
cluded within the Native convey- | 
ance; they dre, however, fully - pro- 


fected to the extent that-interest was __ 


in existence on Dec. 18; 1971. | 
Sec. 92(b) protects: the interest 
of lawful entrymen under the pub- 
lic land laws relating to homesteads, 
headquarters sites, trade and mani- 
facturing sites, or small tract sites. 


It piovides a means of protecting oe 


parties who have an interest of such > 


a nature that they are or shall be 


entitled to receive a patent from 
the United States. As sec. 14(g) 
offers protection to third parties 


who have a less than fee interest 


(a lease, contract, permit for ex- 
ample), an interest which cannot 
ripen into a full fee interest, sec. 
99(b)is designed to protect parties © 
who have an‘ interest which shall 


ripen. into full legal title, the inter- | 


est of lawful entrymeh under nu- 
merous Federal ee Ue law 


| statutes. 


Additional protective measures 


ire contained in sec. 14(c) which 


requires Native Village Corpora- — 

tions, upoli receipt’ ot patent, to 
convey the surface estate in lands — 
decupied and used for various pur- — | 
poses to the occupants and users | 
thereof, . without. requiring any | 
claim of title. Pr ospective recipi- 
ents include individuals using lands. 

as a primary place of residence, pri- | 
mary place of business, subsistence 
campsite, or headquarters for reih- 


deer husbandry; non- -profit orgaril- 
zations ; any raunicipal corporation 7 


in ie Native village, fe ‘SHating™ 
 smunicipal improvements, and. for 
-community expansion ;. and finally, . 
State or local governments for pur- 
clude. specific categories of prop- 
3 erty interests. .In.its common usage, 
it is included to denote protection 
of all property interests—in a less 
than. fee status—which are subject 
to due. process ¢ 
I.read. them, secs. 14(g) and 22. 
-(b) in ANCSA: are intended simply 
‘to specify procedures for the admin- 


poses of. airport expansion. 


As Congress did not. aaiie dhe 


| ‘term, | “valid existing rights,” but 
left it open. to interpretation, I con- 
clude that the recitals of protected 
interests in secs. 14(¢), 14(g), and 
22(b) of ANCSA are illustrative 


rather than exclusive. Congress thus” 
set forth three procedures by which 
individual interests in. land might — 


be protected from the adverse ef- 
fects of a settlement between other 
-parties; Congress left open the op- 


portunity to adjudicate the type of 
-protection most appropriate tosuch . 
‘view of those sections of ANCSA 
concerned with third party inter- 
ests that Congress intended to pro- 
tect all rights derived from Federal 
or State law prior to ANCSA. 


individual interests as men later 
be asserted. - 


_ As has-been pointed out by Cise 


Inlet and Eklutna, ANCSA i is vir- 
tually silent as to boroughs, as is 


the legislative history of the Act. 


The conclusion is unavoidable that 


Congress simply was not informed 


or aware of the existence or nature 
of borough governments, nor of 
how such governments’ interests in 


land might be affected by ANCSA. 


‘Yet the interest of such govern- 
ments is significant and | not lightly 
to be forfeited. 

Appellant’s argument that only 


_ those State-created third party: in- 


terests specifically ‘enumerated in 
sec. 14(g¢) survive an 11(a) (2) 
_ withdrawal results 
sec. 14(g) asa definition of State- 
created property. interests. How- 


ever, it must be pointed out that the 


; withdrawal provisions which pro- 
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in treating | 
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‘ vide’ ‘the sale mechanism for anaes 
selection, withdrew land “subject to - 


valid existing rights.” The term is _ 
inclusive, and does not, of itself, ex- 


considerations. As 


istrative treatment of property in- 


terests which would be protected in 


any case, rather than to create a sub-— 


stantive ‘and exclusive Fight to 
protection. 


Therefore, it is eae Pui. a,.Te- 


T conclude that while Congress 


intended, in sec. 11(a) (2), to divest 
‘the State of a portion of its tenta-. 
tively approved lands in settlement 
of Native claims, Congress did not 
intend to divest holders of land or 
interests in land other than the 
State, 


I believe: that those sections of 


“ANCSA concerned with due proc- 
ess rights prior to ANCSA, while 
illustrating Congressional intent to 
protect such rights, are chiefly in- 
tended to provide direction as to 
how such rights shall. be protected. | 
The manner of. -protection 1s sum- 
marized in regulations contained in. 
43 CFR 2650,3-1, issued under the 
authority of secs. 14(g) and 22(b) 
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‘of f ANCSA, ehichs require othe BLM | 

to exclude ‘from. conveyance | “any | 

lawful, entries. or entries. which ; 


have been perfected. under, or are 
being maintained. ‘in: compliance 


. with, laws leading to the acquisition — 


of title, but shall include land sub- 


ject to valid existing rights of a_ 


temporary or: limited nature such 
as those created by leases (includ- 


‘ing leases issued under sec. 6(g) of 


the Alaska. Statehood Act), con- 
tracts, permits, rights- of- -way, or 
easements.” | | 

Eklutna eenesdes: that 


Municipality, albeit prior to re- 


 ceipt of patent by the State, the 


_ Municipality’s interest would clear- 


ly be protected as “valid existing 
tight” under ANCSA. © 
-_ T agree, while a State patent. is- 


sued under. these circumstances 


could not create in the grantee an 


interest greater than that of the 
State, such a patent would have 
conveyed all interest the State had. 


As between the State and its pat- 


entee, title would have passed to the 
latter. And while State patents of 


tentatively approved Jands to a— 
municipality are not interests spe-_ 
_ cifically described in ANCSA, I_ 
conclude that. they are. interests 


tantamount to a .patent which 
Congress intended, to. protect. They 


are protected for this reason, and 


also because, upon ‘enactment of 


ANCSA, such interests had already 


‘passed from the State to its pat- 
entee. The patentee’s title, like the 
State’s, was until enactment of 
ANCSA, encumbered by ‘Native 


asin. 


if ie y 
State had issued a patent to the 
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- However, - such: -erncum- 
brarice.. was: removed by the extin- 


guishment of. all ‘aboriginal ‘title 


mandated by sec. 4(a) of ANCSA. 

Title having thus”passed from 
the State prior to the enactment of 
ANCSA, the lands would not be — 
vulnerable to withdrawal under sec. 
11(a) (2), and the Municipality’s 


"interest is conditional only on final — 


survey and issuance of ey as 


poquared by. A. S. 29.18.90... 


I believe that the intarest. of | 


the Municipality i in the present, ap- 
peal must receive the same treat- 
ment. Having. complied with AS. | 
99.18.200, the Municipality appears _ 
to be entitled, under that Statute, 


to issuance of patent upon complet- 


ing survey. Upon.extinguishment — 


of aboriginal claims by ANCSA, 
the State’s interest was retroac- 


tively validated and retroactively 


perfected the Borough’s selection. | 
The Municipality’ s interest, there- _ 


| fore, was unavailable for selection 


by Eklutna as it would have been 
had the. Municipality held a State 
patent. The lands in dispute, hav- 


ing been unavailable for selection, — 


cannot be included In any convey 
ance to Eklutna, Inc. _ 
I would not find, as BLM did, . 


that the Municipality is protected | 
by sec, 22(b) of ANSCA. The re- 
sult is the same, however, i in that an 


‘interest leading to patent, albeit 
created by the State rather than the 
Federal. Government, is excluded 
from conveyance to a Native Corpo- 


pation. The: acreage of the lands is 


therefore not charged against the 


entitlement of Eklutna. As in see, 
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~22(b), an individual interest at= 
taching to the land prior to passage — 
of ANCSA rendered the Jand un- 
available for selection. 


ee mn Masson, 
Member of the Board. 
APPENDIX A. 


AL “Tréaty of Cession, Nias, 30, 
1867, Art. TTI, 15 Stat. 539, 542, 


Rights of inhabitands of the — 


verritory. 


The inhabitants of the ceded territory, 


according to their choice, reserving their 
~ natural allegiance, may return to Russia 
within three years: but if they should 
prefer to remain in the ceded territory, 


: they, with the exception of uncivilized 


native tribes, shall be admitted to the. en- 
joyment of all the rights, advantages, 
‘and immunities of citizens of the United 
States, and shall be. maintained and pro- 


tected in the free enjoyment. of their 


liberty, property, and. religion. The un- 
civilized tribes. will be subject to such 
laws and regulations as the United States 
may, from time to time, adopt in regard 
to aboriginal tribes of that country. 


2, Organic ‘Act of May 1, 1884, 
sec. B, 23 Stat. 4, 26. 


That the said district of ‘Adiaket Is shone: 


a by ereated a land district, and a United 
_ States land- office for said district i ig here- 
- by located: at” Sitka. The commissioner 

provided for by. this. act to: reside at Sitka 

shall be ex. officio register of said land-— 


office, and:the clerk provided for by this 


act. shall be ex officia. receiver of publie | 
moneys and the marshal provided for by 


this act shall ‘De ex officio survey or-gen- 
eval of said ‘district and the laws of the 
‘United States relating to mining claims, 
and the rights incident thereto; ' ‘shall, 


from and.afier the passage of this act, be 


in full force and effect: in said. district, 
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ander ‘the aaininistration thereof herein 


provided for, subject to’ such regiilations 


as may be. made by the, Secretary. of the 
Interi ior, approved by the President: Pro- 
vided, That the Indians or other’ ‘persons 
in ‘said district shall not be disturbed in 
the possession of any. lands actually in 


their use or occupation: or now claimed by 


them but the’ terms under which such per- 


_sons may. acquire title to such lands is 
yeserved for future legislation ‘by Con- 


gress: ‘And provided further. That parties 


- «who have located mines or mineral pri- 
-¥ileges therein under. the laws. of the 


United States applicable to the public do-- 


main, or who have occupied and improved 


or exercised ‘acts of ownership over such 
claims, shall not be disturbed therein, but 
shall be allowed: to perfect their. title to 


such claims by payment as aforesaid : 
And provided aiso, That the land not ex- 
‘ceeding six hundred and forty acres at 
any station now occupied as missionary 


stations among the Indian tribes in said 


section, with the improvements thereon 


erected by or for such societies, shall be. 
eontinued in the oceupany of the several 


. religious societies to which said mission- 


ary stations respectively belong until ac- 
tion by Congress. But nothing contained 
inthis act shall be construed to put in 
force in Said district the general land. 
laws of the United States, [Italics sup- 
plied. ia 


3. Alaska Statehood Act, J “ay G 


1958, 72 Stat. 839, 


Sec. A: 

As a compact with the United States 
said State and. its ‘people do agree and 
declare that they for ever disclaim all 
right and title to any lands or other prop- 
erty not granted or confirmed to the State 
ot its political subdivisions: by or under 


‘the authority of this Act, the right or 


title to which is held by. the United’ States 


or is subject to disposition by the United 


States, and to any lands or other property 
(ineluding’ fishing rights). , the right or 
title to which may be held by any Indians, 
Eskimos, or Aleuts (hereinafter called 
natives) or is held by the United States 
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| in eidhe for. said. intives? tat all such 
_ Jands, or, other property. belonging -to. the 


‘United States or, which se belong to 


‘the ‘absolute jaisaienea cand — eontrol of 
the United States until disposed of under 
its authority, except to such extent as the 
Congress has prescribed or may hereafter 


prescribe, and. except when held by in-— 
dividual natives in ‘fee without restric-_ 
Provided, That — 
nothing contained in this Act shall recog- . 


tions on. alienation: 


nize, deny, enlarge, impair, or otherwise 
aifect any. claim against the 
States; and: any such claim shall be gov- 


erned by. the laws of the United States 
applicable thereto; and nothing in this — 


Act is intended or shall be construed as a 
finding, interpretation, or construction by 
the Congress that any law applicable 
thereto authorizes, establishes, recog- 
nizes, or confirms the validity or invalid- 
ity of any such claim, and the determina- 
tion of the applicability or effect of any 
law to any such claini shall be unaffected 
by anything in this Act: And provided 
further, That no taxes shall be imposed 
by said State upon any lands or other 
property now owned or hereafter ac- 
quired by the United States or which, as 
- hereinabove-set forth, may belong to said 
natives, except to such extent as the Con- 


gress has prescribed or may hereafter 
prescribe, and. except when held by in- 
dividual: natives in fee without restric: - 


tions on alienation. 


Sec. 6 (b)= 


The State of Alaska, in addition to any © 


other grants made in. this section, is 
hereby granted and shall be entitled to 


select, within twenty-five years after the 
admission of Alaska into the Union, not _ 
to exceed one hundred and two million. 


five hundred and fifty thousand acres 


from the public lands of the United States | 


in Alaska which are vacant, unappropri- 


ated, and unreserved at the time of their 


selection: Provided,’ That nothing herein 


contained shall affect any valid existing 
claim, location, or entry under thé Jaws 


of the United States, whether for home- 


United | 
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‘stead mineral, rightrof-way; or 2 pte pur- 


pose whatsoever, or shall affect the rights 


of any such:.owner, claimant, locator; : or: 
-entryman to the full! use and enjoyment 
of the lands so occupied: And provided 
‘further, That no.selection hereunder shall 
:be made in the area north and west of 


the. line described in’ section 10 without 


approval. of the: ‘President or a persis 
nated. representative... . 


Bee. 6(g): 


_. Except as provided in. gubsec: (ayi,.: all 
lands granted in: quantity to and aiithor- 


‘ized to be-selected by the State of Alaska 
‘by this Act shall be selected in such ‘man- 
ner as the laws of the State may provide, — 

_.and in‘conformity with such ‘regulations 
as the Secretary ofthe Interior may pre- 
‘Seribe. All -selections shall be made in 
reasonably. compact tracts, taking into 

- account: the’ situation. and potential uses 


of the lands involved, and éach traet 


selected shall contain at least five thou- | | 


sand seven hundred and sixty acres unless 
isolated from. other tracts open to:selec- | 
tion. The authority to: make ‘selections 
shall never be. alienated or. bargained 


“away, in ‘whole or in: part, “by the: State. 


Upon the revocation of any order of with- 
drawal in Alaska, the order of revocation 
shall provide for a per 10d: of not less than 
ninety days before the date on which it~ 
otherwise becomes effective, if subsequent 
to. the admission of Alaska -into the 


_ Union, during which period the State of 
Alaska shall have a preferred right of 


selection, subject to the requirements of 
this Act, except as against prior existing 
valid: rights or as. against equitable : claims 
subject to allowance. and. confirmation. 


Such— preferred right of selection shall 


have. precedence over the preferred right 
of application | created by sec. 4 of the 


Act of Sept.. 27, 1944 (58 Stat. 748 ; 48 


U.S.C., sec. 282), as now or hereatter 
amended, ‘but not over other preference 
rights now eonferred by’ law. Where any . 
lands desired by the State are unsur- 
veyed at the time of their selection, the 
Secretary of the Interior shall survey the 
exterior boundaries of the area | requested 7 
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~ without any interior subdivision thereof 


and shall issue a patent for such selected 
area In terms of the exterior boundary 
‘survey; where any lands desired by. the 
State are surveyed at the time of their 
Selection, the boundaries of the area re- 
quested shall conform to the publie land 


subdivisions established by the approval . 


of the survey. All lands duly selected by 
the State of Alaska pursuant to this Act 


shall be patented to the State by the Sec- _ 


retary of the Interior. Following the selec- 


tion of lands by the State and the 


tentative approval of‘such selection by 
the Secretary of the Interior or his de- 
signee, but prior to the issuance of final 


patent, the State is hereby authorized to. 


execute conditional leases and to make 
conditional sales: of such selected lands. 


_ As used in this subsection, the words - 
“equitable claims subject to allowance © 


and confirmation” include, without limi- 
tation, claims of holders of permits is- 
sued by the. Department of Agriculture 
on lands'eliminated from national forests, 
whose permits have been terminated only 
because of such elimination and who own 
valuable improvements on such lands. 


4, Alaska Native Claims Settle- 
ment Act, 43 U.S.C. §§ 1601-1624 
(Supp. IV, shed as ee: 89 
Stat. 1145 (1976). _ 

~ See. 3(e): | 


“Public lands” means all Federal jands 


and interests therein located in Alaska 
except: 
tract, as determined by the Secretary, 
enclosing land actually used in connec- 
tion ‘with the administration of- any 
Federal installation, and (2) land selec- 
tions of the State of Alaska which have 
been patented or tentatively ‘approved 
under sec. 6(g). of the Alaska Statehood 
Act, aS amended (72 Stat. 341, 77 Stat. 
228), or. identified | for selection by. the 
State prior to Jan. 17, 1969; 


See. 4: 


(a) All prior conveyances of public 
land and water areas in Alaska, or any 
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interest therein, pursuant to Federal law, 


and all tentative approvais pursuant to 


sec. 6(g) of the Alaska Statehood Act, 


shall be regarded as an extinguishment 


‘of the aboriginal title thereto, if any. 


(b) All aboriginal titles, if-any, and 
elaims of aboriginal.title in Alaska based 
on use and occupancy, including: sub- 
merged land underneath all water areas, 
both inland and offshore,..and. including 
any aboriginal hunting or fishing rights 
that may exist, are hereby extinguished. 

(ce) All claims against the United 
States, the State, and all other persons 
that are based on claims ‘of aboriginal 


right, title,-use, or occupancy of land or 
‘water areas in Alaska, or that are based 


on any statute or treaty of the United 


States relating to Native use and occu- 


pancy, or that are based on the laws of 
any other nation, including any such 
claims that are pending before any Fed- 


eral or state court or the Indian Claims 


Commission, are hereby extinguished. 
Sec. 11(a) (1): 


The following public lands are: with- 
drawn, subject to valid existing rights, 
from all forms of appropriation under 
the public land laws, including the min- 
ing and mineral leasing laws, and from 


‘selection under the Alaska Statehood Act, 


as amended: : 
(A) The lands in each eoqustio. that 
encloses all or part of any Native village 


identified pursuant to subsection (b) ; 


(B) The lands in each township that is 
econtinguous to or corners. on the town- 
ship that encloses all or part of such 


Native village; and — 


(C) The lands. in each township that 


is contiguous to or corners on a town- 


ship containing lands withdrawn by 
paragraph (B). of this subsection, 


Sec. 11 (a) (2): 


_, All-lands located within the townships 


described in subsec. (a) (1) hereof that 


have been selected by, or tentatively ap- 
proved to, but not yet patented to, the 


State under the Alaska Statehood Act 


are withdrawn, subject to-valid existing 


righits, from all forms of appropriation 
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“ander. the public land. laws, including 
‘the mining and mineral leasing laws, 
and from the creation of third party in- 
terests by the State under the Alaska 
Statehood Act: : 


3 Sec. 14.(c): 


Bach patent issued pursuant to subsec. 
‘(a) and. (b) shall be subject to the 


- requirements of this subsec. Upon re- 


--eeipt of a: patent: or patents: 


(1) the Village Corporation shall first — 


convey to any Native or non-Native -oc- 
‘eupant, without consideration, title to 
the surface estate in the tract occupied 
as a primary place of residence, or as 
@ primary place of business, or as a sub- 
sistence campsite, or as headquarters for 
. reindeer hubandry } ~ 
(2) the Village Corporation shall then 
convey to the occupant, either without 
consideration or upon payment. of an 
amount not in excess of fair market 
value, determined as of the date of initial 
occupancy and without regard to any im- 
provements thereon, title to the surface 
estate in any tract occupied by a non- 
profit organization ; a 
(3) the Village Corporation shall then 
convey to any Municipal Corporation in 
_ the Native village or to the State in trust 
for any Municipal Corporation estab- 
-jished in the Native village in the future, 
. title to the remaining surface estate of 
the improved land on which the Native 
village is located and as much additional 
land as-is necessary for community ex- 
pansion, and appropriate rights-of-way 
for public use, and other foreseeable com- 
munity needs: Provided, That the 


amount of lands to be transferred to the 


Municipal Corporation or in trust shall 
be no less than 1,280 acres; 

(4) ‘the Village Corporation shall con- 
vey to the Federal. Government, State 
or to the appropriate Municipal Corpora- 
tion, title to the surface estate for exist- 
ing airport Sites, airway beacons, and 
other navigation aids, together with such 
additional acreage and/or easements as 
are necessary to provide related services 


and to insure safe approaches to airport: 


runways; and 


(5) for a period of ten years after’ io 


the date of enactment of this Act, the 
Regional Corporation shall be afforded 


‘the opportunity to review and render ad-— 


vice to the Village Corporations on all 
land sales, leases or other transactions 
prior to any final commitment. . 


Sec. 14(g): 


All conveyances made pursuant to this . 


Act Shall be subject to valid existing 


rights. Where, ‘prior to patent of any 


land or miner als under this Act, a lease, 


contract, permit, Tight-of-way, or ease- 
ment (including a lease ‘issued under 
sec. 6(g) of the Alaska Statehood Act) : 
has been issued for the surface or Inin- © 


erals covered under such patent, the pat- | | 


ent shall contain provisions making it 


subject’ to the lease, contract, permit, 


right-of-way, or easement, and the right — 
of the lessee, contractee, permittee, or 
grantee to the complete’ enjoyment of all 
rights, privileges, and benefits| thereby 


granted. to him. Upon issuance of the — 


patent, the patentee shall succeed and 
become entitled to any and all interests 
of the State or the United States as - 
lessor, contractor, permitter, or grantor, 
in any such leases, contracts, permits, 
right-of-way, or easements covering the 
estate patented, and a lease issued under 
sec. 6(g¢) of the Alaska Statehood Act 
shall be treated for all purposes as 
though the patent had been issued to the | 
State. The administration of such lease, 

contract, permit, right- of-way, or ease- 


ment shall continue to be by the State 


or the United States, unless the agency 
responsible for administration waives 
administration. In the event that the . 
patent does not cover all of the land em- 
braced within any such lease, contract, 


permit, right-of-way, or easement, the _ 


patentee shall only be entitled. to the 
proportionate amount of the revenues re- 
Served. under such. lease, contract, per- 
mit, right-of-way, or. easement by the 
State or the United States which results 


| pe multiplying the - total of such reve” 


enues by a. fraction in which. the. al 
merator is the acreage of such lease, | con- 
tract,. permit, right-of-way, or easement 

which is included in the patent and the 
denominator is the total acreage con- 
tained in. ‘such lease, contract, permit, 
, right-of-way, or easement. 


Sec. 22(b): 


The Secretary is directed to Seoianily 
issue patents to all persons: ‘who have 


| made a lawful entry on the public lands » 
in: compliance with the public land laws | 


for the purpose of gaining title to home- 
steads, headquarters Sites, trade and 
manufacturing ‘sites, or small tract sites 


[43 U. 8. C.. 682], and who have fulfilled. | 


all requirements of the law prerequisite 
. to obtaining a patent. Any person who 


7 has: maade a lawful entry prior to Aug. 31, 


. 1971, for any of the foregoing purposes 
shall be protected in his right of use and 
occupancy until all the requirements | of 
law for a patent have’ ‘been met even 


though the lands involved have been re- 


served or withdrawn in accordance with 
. Public Land Or der 4582, as amended, or 
‘te: withdrawal provisions of this ‘Act. 
Provided, “That occupancy must have 
; been maintained in accordance with the 
appropriate public land law: Provided 


further, That. any person who entered 


oni public lands in violation of Public 


Land Order 4582, as amended, shall gain 


no rights, 


5. 48. CFR 2650, 3-1 Lawful 
entries and lawiul settlements. 


(a) Pursuant to Secs. 14(g) and 22(b) 


of the act, all conveyances issued under 


the act shall exclude any lawful entries 


or entries which. have been perfected un-. 


der, or are being maintained in compli- 
ance With, laws leading to the acquisition 
of title, but shall ‘include land subject 
to valid existing rights of a temporary 


| or limited nature such as those created 
: by leases (including leases issued under 
sec. 6(g) of ‘the Alaska Statehood Act), 


contracts, permits, rights-of-way, or ease- 
ments. 
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“by The right of 1 use and occupancy of 
persons ‘who. initiated lawful, settlement 
or entry of land, prior to Aug. 31, 1971, 
is protected: Provided, That : 

(1), Occupancy has been or. ig: being 


maintained in accordance with the ap- 


propriate public land law, and 

(2) Settlement or entry was not in 
violation: of Public Land Order No. 4582, 
as amended. Any person who entered or 
settled upon land in violation. of that — 
public land order has gained no rights. 

(ce) In the event. land excluded. from 
conveyance under paragraph (a) of this 
section reverts to the United States, the 
grantee. or his suecessor in interest. shall 
be afforded an. opportunity to acquire 
such land by exchange pursuant to- sec. 
22(f) of the act. 


Sec. 2650.54 Village surveys. 


(a) Only the exterior boundaries. of . 
contiguous entitlements for each. village 
corporation. will be surveyed. Where land — 
within the outer perimeter ofa selection 
is Rot selected, the boundaries along a 


ae eae 


iaeig Sg. hee 


poundaries. The survey will be. “made 


after the total acreage entitlement of the 


village has been selected. 


(b) Surveys will be made within. the 
village corporation | selections to delin- 
eate those tracts required by: law to be. 
conveyed. by the village corporations 
pursuant to sec. 14(¢) of the act. 

(¢e) (1). The boundaries of the tracts 


described in paragraph (b) of this Sec- 


tion shall be posted on. the ground and 
shown on a map which has been ap- 
proved in writing by the affected village . 
corporation and submitted to the Bureau 
of Land Maangement. Conflicts arising 
among potential transferees identified in 
sec. 14(e). of the | act, or between the. 
village corporation and such transferees, 
will be resolyed prior to submission of 


: the “map. Occupied lots to be “surveyed 


will be those which were occupied as of 
Dec. 18, “1971, | 

i 2) Lands shown by the records of the 
Bureau of Land Management as not 
having ‘been conveyed | to the village cor 


oo APPEAL OF EXLUTNA, 


_ December 10, 1976 


rhie. 


| potation will be eeatadea by adjustments 7 
on. the map by the Bureau of Land Man- . 


otek 


agenient. No sul veys shall heg in prior. to 


final written “approval of the map by the 
. village corporation and. the Bureau of 
| Land ‘Managenient. After ‘such | written 
ippr oval, ‘the map will constitute : a plan. 
accordance with thé ole. of survey. No 
further changes will be made to accom- 


modate additional sec. -14(e) transferees, 


and no additional survey work . desired 
by the village corporation or municipality 


within the area covered by the plan of 
survey or. immeédiately adjacent: ther eto” 


| will be performed by the Secretary. 
Sée. 2651 A Selection limitations. 


(a) Each eligible village corporation 


" may select the maximum surface acreage 
entitlement under secs. 12° (a) and (b) 


and sec. 16(b) of the act. Village COrpo~ . 
rations selecting lands under. Secs, 12 (a) 


and (b) may not select more than : 
(1) 69, 120 acres from land that, prior 
to Jan. 17, 1969; has peen selected by, or 


tettatively approved to, but. not yét pat- 
ented te the State under the Alaska . 


Statehood Act; and : 
— (2) 69,120 acres of land from the Na- 
tional Wildlife Refug e System ; and 

_ (3), 69,120 acres of land from. the Na- 
‘tional, Forest System. 


(b) To the extent nécessary to obtain 
its entitlement, each eligible village cor 
poration shall select all. available lands _ 
within. the township or townships within 


which all. or part of the village is lo- 


: cated, and shall complete its sélection 


from among all other available lands. 
Selections shall be contiguous and, taking 


into aecount the situation and potential - 


uses of the lands invol ved, the total area 


‘selected shall be reasonably compact, ex: 
cept where separated: by lands’ which are 


 una'vaiilablé:for sélection or a section in 


which a body of water comprises more’ 
. than. one-half of the total acreage. of ae 


section. The. total area. selected will not 
_ be cousidered’ to be reasonably compact 


if (1). it excludes other larids available | 
for’ selection within its exterior -bounda- 


ries; or (2) lands which’ are , giniilar in 
| character to thé village site or lands or di- : 
. narily used by the village inhabitants aré 


disregarded _ in the selection. process ; or. 
(3), an isolated tract of public land of 
less than 1,280 acres | remains’ after 
selection. | 

(c) The lands selected: under secs. 12 
(a) OF . (b) shall be in whole sections’ 


| whére they are available, or shall includé ; 


all available lands in less than whole 
secs., and, wherever feasible, shall be in 
units of not less than 1,280 acres. Lands 
Selected under sec. 16 (b) of the act shall | 
conform to paragraph (b) of this section 


and shall conform as nearly as practica- 


ble to the U. Ss land survey. system. 
(d) Village | corporation 


poration seléctions for the same lands. 
(e) ‘Village or reg ional corporations 

are not. requir ed to select lands within‘ 

an unpatented mining: elain or millsite, | 


Unpatented mining claims and millsites _ 
shall be deemed to be selected, unless they — 


are excluded from the selection by metes 


and bounds or other suitable description 


and there is attached to the selection ap- 


plication a copy of the notice of location ~ 


and any amendments thereto. If the -vil- 
lage or regional corporation. selection 


- omits lands within an unpatented min 
ing claim or millsite, this will not be 


construed as violating the: requirements 


for compactness and contiguity. If, dur- 


ing the selection period, the ‘excepted. 


-imining claims or millsites are declareidl 


invalid, or under. the State “of Alaska 
mining laws are determined to ‘be aban- 


doned; the selection will no ‘longer be 
considered as compact. and: contiguous. 


The -corporation: shat ‘be.. ‘required “to 


‘amend its selection, upon notice from’ the 


authorized officer of the Bureau of Land 
Management, to include ‘the ‘lands ‘for- 
meérly included: in the mining ¢ ‘Claim ior 
millsite. If the corporation fdils to-amend | 
its séleetion to include’ such ‘lands, the 
selection, may be rejectetl. | 

(f) Bligible. village corporations may 
we applications in excess of their total 


| selections ve 
| within secs, 11 (a) (1) and (a) (3) areas 
| ‘shall be given prior ity over: regional core 
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entitlement. To insure that. a village 
acquires its, selection in the order of its 
priorities, it. should identify its choices 
numerically in the order it wishes them 
granted, Such selections must be filed not 


latter than Dee. 18, 1974, as to see. 12 (a) A 
or 16(b) selections and Dec. 18, 1975, as. 


to sec. 12(b) selections. 

(gz) Whenever the Secretary. deter- 
mines that a dispute exists between | vil- 
| lages over land selection rights, he shall 

accept, but not act on, selection applica- 
tions from any par ty to the dispute until 
the dispute has been. resolved in accord- 
ance with sec: 12(e) of the act. 


(h) Village or regional corporations 
| may, but are not required to, select. lands 
within pending Native allotments, If the 
Village or regional corporation selection. 


omits lands within a pending Native al- 


lotment, this will not be construed as. 


Violating the requirements for compact- 
hess and contiguity. If, during the selec- 


tion period, the pending Native allotment. 
is. finally rejected and closed, the village : 
or. regional corporation may amend its. 


selection application to include all of the 


land formerly in the Native allotment — 
application, but is not required to do so 
_to-meet the requirements for compactness. 


and contiguity. 


GENERAL CRUDE OIL COMPANY 


28 IBLA 214 


Decided ee 10, 1976 


Appeal from decisions of the Colorado 
‘State Office, Bureau of Land Manage- 
‘ment, requiring that special. stipula- — 


' 


‘tions be executed as a condition prece- 


dent to the issuance of 27 oil and gas , 


leases (C-21484, etc.). 


| Affirmed as modified, and ae . 


5 Oil and Gas Leases: Stipulations | 


Applicants. for oil and gas. leases may be 
required to accept a stipulation as reason- 
able and in the public interest and in 


DEPARTMENT OF THE INTERIOR 
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~ accord. with national and departmental — 


policy, which stipulation requires lessees 


to engage the services of a ‘qualified. pro- 


fessional archaeologist to conduct a sur- 

vey of the areas to be disturbed for evi- — 
detices of archaeological or historic sites | 
or materials with the eost to be borne by 
the lessees, but such archaeologist is not 
required to work only under the au- 


thority of a current Antiquities Act per- i 


mit. 


2, Patents of Public Lands: ‘Effect— 
Statutes : | 


The Bureau of Land Manageme has the 
authority to impose a stipulation on an 
oil and gas lease covering reserved min- 
erals on patented lands, which would. re- 
quire archaeological investigation and ex- 


cavations. by lessee. 


APPEARANCES: C. I. ae Esq,, 
Poulson, Qdell & Peterson, ‘Denver, 
Colorado, for appellant. 


OPINION BY ADMINISTRA- 
“TIVE JUDGE LEWIS — 


INTERIOR BOARD OF 
LAND APPEALS 


“This i is a consolidated appeal by 


7 Gana Crude Oil Company from 


five separate decisions of the Colo- 
rado State Office, Bureau of Land 
Management (BLM), involving the 
27 oil and gas lease offers listed in - 
Appendix A, attached hereto. 


In the decisions below the Bureau _ 


of Land Management (BLM) re- 
quired the execution of special stip- 
ulations as a condition precedent to 
the issuance of leases. The stipu- 


1 Two of the offers—C- 21484 and 0-21504— 
were partially rejected as to certain described 
lands because the United States owns no in- 
terest in the minerals therein. See. Appendix 
A,,p. 675. As these were not mentioned in the 
statement of reasons for appeal, the. partial 
rejections have become final. 


—6-§66 | DECISIONS OF THE I 
entitlement. To insure that. a village 
acquires its, selection in the order of its 
priorities, it. should identify its choices 
numerically in the order it wishes them 
granted, Such selections must be filed not 


latter than Dee. 18, 1974, as to see. 12 (a) A 
or 16(b) selections and Dec. 18, 1975, as. 


to sec. 12(b) selections. 

(gz) Whenever the Secretary. deter- 
mines that a dispute exists between | vil- 
| lages over land selection rights, he shall 

accept, but not act on, selection applica- 
tions from any par ty to the dispute until 
the dispute has been. resolved in accord- 
ance with sec: 12(e) of the act. 


(h) Village or regional corporations 
| may, but are not required to, select. lands 
within pending Native allotments, If the 
Village or regional corporation selection. 


omits lands within a pending Native al- 


lotment, this will not be construed as. 


Violating the requirements for compact- 
hess and contiguity. If, during the selec- 


tion period, the pending Native allotment. 
is. finally rejected and closed, the village : 
or. regional corporation may amend its. 


selection application to include all of the 


land formerly in the Native allotment — 
application, but is not required to do so 
_to-meet the requirements for compactness. 


and contiguity. 
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Decided ee 10, 1976 


Appeal from decisions of the Colorado 
‘State Office, Bureau of Land Manage- 
‘ment, requiring that special. stipula- — 


' 


‘tions be executed as a condition prece- 


dent to the issuance of 27 oil and gas , 


leases (C-21484, etc.). 


| Affirmed as modified, and ae . 


5 Oil and Gas Leases: Stipulations | 


Applicants. for oil and gas. leases may be 
required to accept a stipulation as reason- 
able and in the public interest and in 
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~ accord. with national and departmental — 


policy, which stipulation requires lessees 


to engage the services of a ‘qualified. pro- 


fessional archaeologist to conduct a sur- 

vey of the areas to be disturbed for evi- — 
detices of archaeological or historic sites | 
or materials with the eost to be borne by 
the lessees, but such archaeologist is not 
required to work only under the au- 


thority of a current Antiquities Act per- i 


mit. 


2, Patents of Public Lands: ‘Effect— 
Statutes : | 


The Bureau of Land Manageme has the 
authority to impose a stipulation on an 
oil and gas lease covering reserved min- 
erals on patented lands, which would. re- 
quire archaeological investigation and ex- 


cavations. by lessee. 


APPEARANCES: C. I. ae Esq,, 
Poulson, Qdell & Peterson, ‘Denver, 
Colorado, for appellant. 


OPINION BY ADMINISTRA- 
“TIVE JUDGE LEWIS — 


INTERIOR BOARD OF 
LAND APPEALS 


“This i is a consolidated appeal by 


7 Gana Crude Oil Company from 


five separate decisions of the Colo- 
rado State Office, Bureau of Land 
Management (BLM), involving the 
27 oil and gas lease offers listed in - 
Appendix A, attached hereto. 


In the decisions below the Bureau _ 


of Land Management (BLM) re- 
quired the execution of special stip- 
ulations as a condition precedent to 
the issuance of leases. The stipu- 


1 Two of the offers—C- 21484 and 0-21504— 
were partially rejected as to certain described 
lands because the United States owns no in- 
terest in the minerals therein. See. Appendix 
A,,p. 675. As these were not mentioned in the 
statement of reasons for appeal, the. partial 
rejections have become final. 
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iaiones are set. b forth on Fo orm CSO | 
3100-7 (Nov. 1974). and consist. of 
the standard Surface Disturbance. 
Stipulations, . which are in accord 
with. BLM Form 3109-5 (May: 
1973), and contain an added section. 
entitled “5. Protection of Cultural... 
Resources.” Appellant has indicated | 
_ that it has no objection to the Sur-: 
face Disturbance Stipulations but. 


it appeals from ‘the “requirement 
that it. execute that portion of the 


stipulation which is entitled “Pro- 
tection of Cultural Resources.” This 


reads: 
5. Protection 0 af Cultural Resources 


lessee shall: 


af uiiee the services of a qualified : 


| professional. archeologist ° to conduct a 


thorough and complete survey of areas to. 
be disturbed for evidences of archeologi-» 
eal or historic sites or. materials. Said . 
archeologist shall work only under. the | 
authority of a current Antiquities Act 

permit, applicable to the area to be in- — 


vestigated.- 


vey as required by: (1)..above, has been 
performed. This evidence shall be in the 
form of a report from the archeologist 
and shall cover, at a minimum: citation 
of permit authority, location of area (Ss) 
surveyed, methods employed, report of 
, findings, conclusions/recommendations. | 
3. Follow the requirements set forth by 


the lessor concerning protection, preser- _ 
vation, or disposition of any sites or ma- 
terial, discovered. in. cases where salvage. 


excavation is necessary, the cost of such 
excavations shall be borne by the lessee. 

B. After undertaking ground disturb- 
ing activities, the lessee shall insure com- 


_ pliance .with those portions of Section . 


2 ( a) of the basic lease terms that require 


cononting aa ‘photecticn of qaneeiiats: of 


| scientific or historic inter ests encountered | 
. during performance of lease,* | 


In its statement of reasons is appeal: | 


lant states it objects to the portion 


of the stipulation dealing with the. 
protection of cultural resources. on 


the ground that this part of the stip- 


ulation goes beyond. anything. re- 


: quired by the statutes or regulations _ 


and requires the lessee not only. to 
protect .the cultural..resources. but . 
also to.locate them.. Appellant fur-_ 
ther asserts that this portion of the . 
stipulation i is not supported by any 
showing that cultural resources. are. . 


located on the land or that if they. 

A. Prior to undertaking any eta = 
disturbing activities on lands covered | 
under the prone OF this coe mee 


are located on the lands they are of . 
sufficient value to warrant the i im- 


_position of the stipulation. Appel-— 
‘lant contends compliance with the 
stipulation would require consider- . 
able time and expense on the part of ~ 


the oil and gas lessee, which may 
have no relationship to the’ prob- © 
ability of the location of a site on ~ 
the lease lands, including the re- : 


Z | ~ quirement: that. ieaes must engage _ - 
Pa Provide the: jaadur samclont taxe: és 


review documentary evidence that a sur- - 


the services of a qualified profes- 


sional archeologist ; also, that the in-. 
stitution with which the archeo- 


logist, is associated must then obtain — 
an Antiquities Act. permit from 
Washington, D.C., to carry out a 


| aioeeen and Savile SUNY of 


2 in transmitting the appeals to this Board, 
BLM stated: 
“On Nov. 15, 1974, ‘new Avehesionicals stipes 


“lations were added to the standard Surface 
Disturbance Stipulations (Form CSO 3100-7 ). 


A notice was posted in the Public Room of the 
Colorado State Office that on all offers filed 


. after Dec. 1,.1974, the new stipulations would 


automatically become a part of the’lease. How- © 


ever, on offers filed prior to Dec. 1, 1974, the . 


stipulations are sent to the offeror for execu- 
tion and return.” 


eke 


ches areas to be disturbed; and, fae : 
ally’ that the stipulation: is “antiea 
sonable as Tessee could not. comply. 
with it relative to patented land and 
‘it is ‘not’ tequired’ for protection of .- 


such. patended | lands. The appellant ‘ | 
is’ ‘authorized by: statute, and. the 


im essence raises two questions : (1) 


whether the stipulation | is a valid 2 
and reasonable requirement, and 
(2) if valid and reasonable, "a is. 
properly ‘applicable to -patetited 


| lands. _ 


Bede ia cae 


Each case file hen contains a he 
copy . of an Environinental Report. 
Face Sheet which indicates that no- 
“102 statement” is required under, 
the National Environmental Policy 
Act.’ cies states that the Face : 


Sheet 


Bureau’: of Land» 
covers: the environmental.effect of oil.and 
gas: operations . in the San Luis. Valley 


Area, This report, at. page 13 contains a 


ent that. the valley fioor has nu | 
statem af - ized' under the -Act’ to'make a survey of 


merous historical sites and the foothills 
and:mountains have historical and arche- 
ological sites .and.maps, showing: histori- 


cal. and. archeological. sites. and trails are — 


on file. in. the Canon City District Office ; 
however, there is no indication on the 


Environmental Report Face Slieet that - 
such sites are located on the lands COvV- 
ered by the. subject oil and gas lease & 


applications. 


[A] This Board has me as 
one a stipulation providing | 


for a survey of historical and arche- 


| . 5 This. refers. io environmental iipo'et state: 


ments required by -sec... 102.:0f. the .National . 
Environmental Policy: Act of 1969; 42 U.S. C, 


2 ‘i 4332. pat nelO) 


"DECISIONS OF THE DEPARTMEN T OF THE: INTERIOR 


io) reflects that. an “umbrella 
Ein'itvonmetital Analysis Report No: 050— _ 
= 74-16 dated. Nov. 13, 1973, was prepared | 

by the Canon City District Office of ‘the: 
Management which 
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‘oil, and gas lessee at his own cost. 


prior to entry upon the Teased. lands 
for purposes of exploration « or drill- 
ing, ‘where the survey is restricted 
to those areas which lessee: proposes: 
to enter, the protection of such sites 


stipulation does not substantially 
abridge the lessee’ s rights under : 


lease. W. E. Haley, 25 IBLA 38 


(1976). 
Tt i is stated i In this’ case. that’: 
See. 2 of the Antiquities ‘Act of Fane 8, 


1906, 16 U.S.C. § 431 (1970), authorizes 
the ereation of: national monuments cen- 


tered around - “historic landmarks, his- 


toric and. ‘prehistoric Structures, aud — 
other objects of historic or scientific in: 
terést that are situated’ upon the lands 
owned or coutrolled by the: Coveney 
of the United States.” | 

It is further provided in § 1 of the His- © 
torie Sites Act of Aug. 21, 1955, 16 U.S.C. 


| $461 (197 70), that: there is: a national 


policy “to preserve for public use historic. 
sites, buildings, and objects of: national: 
significauce for the inspiration and bene- 
fit of the people of. the United States.” — 
The: Secretary of the: Interior is author- 


historic sites, buildings, and objects and 
to restore ‘and preserve them. 16 U.S. C. 
§ 462 (1970). The Secretary 1 may seek the 


assistance of other federal departments - 


in administering the Act. 16 v. 8. C. § 464 
(1970). 
¢ oe a, cae a ok 

The fact that. the lessee may have to 
bear the cost of the inventory does. not 
make the. stipulation objectionable. This 
Board. has previously held that the finan- 
cial burden of complying. with. protective 
stipulations in oil and gas. leases: is the 


: sole responsibility of the lessee. Bill J. 
rfor n | 
ological sites to be pe fo med by a “Maddow, 24 TBLA 147, 150 (197 8). 


The statutes referred to above estab- 
lish’ the authority. for the protection of 
archeological | and historical sites and 


. objects in the public interest. The peupala: 


ey) st :*=<CS GENERAL CRUDE OIL COMPANY 
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Hou iin: this: ‘ease appears both’ necessary” 
and: appropriate to: avoid inadvertent’ 
‘destruction Of: such sites | or ‘objects. For | 
these reasons, we find'that the stipulation . 
involved here is a reasonable one’ which’ 


should be ‘upheld i in ‘the public interest: 


| ‘Similarly, this Board. in Cecil A. 

Walker; 26 IBLA: 71. (1976) up-" 
held a:stipulation in-an oil-and gas” 
lease whereby, at the cost of the les- 
see, he had to engage a qualified 


archeologist to survey and salvage 
in advance of any operations ache: 
ological values on the lands in- 


volved. The stipulation set forth at | 


26 IBLA 7 2-73 read: 


To: ‘secure: specific. onipliance: with the | 


stipulations under. See. 2, paragraph (q) 


of the.oil‘and gas lease form, the lessee 


- shall, prior to operations, furnish. to the 
Authorized Officer. a certified statement 


that either no archaeological values exist. 


or that they may exist on the leased 


lands ‘to the best of the lessee’s knowl-— 
edge and. belief : and that. they | might —_ 
be impaired by. oil and gas. operations. : 


Such. certified statement must be com- 


pleted by a qualified archaeologist ace 


-. ceptable’ to: the: Authorized: Officer. 


If the lessee furnishes a statement that 


archaeological’ values may exist, where 


the land is to be disturbed or occupied, 


the lessee will engage a qualified archae- 
ologist, acceptable to the Authorized 
Officer; to: survey and salvage, in. ad: 


vance, of any operations, such archaeo- — 


logical values on. the lands involved. The 


responsibility for the cost for the certifi- 
eate, survey and salvage will be borne by. 
the lessee; and: such salvaged property 
shall remain the property of the. lessor: - 


or the surface: owner. 


This stipulation was to be used in- 


every oil and gas lease issued in the 


Elko District In Nevada. The stip- 1906, 16 U.S.C. -§§ 431, 432 (1970) ; The His. 


4. See ae C C. Hughes, 27 IBLA 38 (1978), - 


: which follows the Haley and Walker cases. 


297-814-176 


| lation! ‘was to sipplément clause 


2(q) of the standard oil and gas | 
lease form, which provides 1 In. part: 
as follows: [quoted i in full below. ] 


. When: Ameriéan antiquities or other 
objects. of historic or scientific ‘interest 


“including but not. limited to. historic or 


pr ehistoric ruins, fossils’ or artifacts are 


discovered in the _perfortnances of this 


lease, the item (8) or condition(s) will 
be left intact and immediately” pbroug cht 
to the attention of the contracting. offi- 
cer or his authorized representative. _ 

The Walker case; enn at 74-76 
states? | 


“KO it is well established that the Sec- 


= retary of the Interior may. require an . 
applicant for. an oil and gas lease to 


accept stipulations reasonably designed, . 
to. protect environmental and. other land. 
values as a condition precedent to. the 
issuance of a lease. W. HE. Haley, 25. 
IBLA 311 (1976) ; . Earl R. Wilson, 21: 


IBLA 892. (1975 ); Richard P. Cullen, 


18 IBLA 414. (1975) 5 Ww. T. Stalls,..18 . 
IBLA 34 (197 74) ; Dunean Miter, 16 IBLA, 
349 (1974) ; 48 OFR 3109. 2-1, The need 
for the. stipulation should be clear and 


the stipulation should be. 4. reasonable 


means to the intended purpose. Hart R. 
Wilson, supra. - 

Several statutes establish t the authority 
for. the. Department’ s involvement in the. 
protection of archaeological values.® We | 
find one statute. especially per tinent to 
the. issues raised in the instant case. | 

‘The Act of J une. 27, 1960, 74 Stat. 220, 
provided. for “the Dreservation of histor- — 
ical and archeological data. which might 
otherwise be lost. as a result of the con- 


_ struction of a dam.” In 1974, the scope of | 
- the Act was broadened to cover “any al- 
teration. of: the terrain caused as qa result. 


of any negeral ponsuruchon project or 





= See eg. “ he: _ Antiquities Ket. of June 8, 


toric Sites. Act, as, amended,: 16 U. S. C. §§ 461- 
467 (1970) ; and Pub. L. 86-523, as: amended, 7 
16 U.S8.¢ §§ 469-469¢ (Supp. IV, 1974), . 
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federally licensed activity or program.” | 
Act..of May. 24,1974, 88 Stat 174; 16. 
U.S.C. §469 (Supp. IV, 1974). The 1974. 
amendments direct any federal agency 


to notify the Secretary of the Interior 


whenever it becomes aware that its ac-: 


tivities “in connection with any Federal 
eonstruction. project or any federally ‘lie 
censed pr oject, activity, or program may 
eause irreparable loss or destruction of 
significant scientific, prehistorical, his- 


torical, or archeological data.” 16 U.S.C, © 


§ 469a-1(a) (Supp. IV, 1974). 
16 U.8.C, § 469a-2 (a) (Supp. IV, 1974) 


describes the Secretary’s responsibilities 


when notified of a possible loss or de- 
struction of archaeological data: 

The Seeretary, upon notification, in 
writing by any Federal or State agency 
or appropriate historical or archeological 
authority that scientific, prehistorical, 


historical, or archeological data is being 


or may be irrevocably lost or destroyed 
by any Federal or federally assisted or 
licensed project, ‘activity, or program, 
shall, if he determines that such data is 
significant and is being or may be irre- 
yocably lost or destroyed and after rea- 


sonable notice to the agency responsible 


for funding or licensing such project, ac- 


tivity, or program, conduct or cause to 
be conducted a survey and other investi- 


gation of the areas which are or may 
be affected and recover and preserve such 
data (including analysis and publica- 


aL which, in his opinion, are not be- 


, but should be, recovered and pte: 
eas in the public interest. | 
The broad language of the statute is 


sufficient to indicate a Congressional de- 


sire to preserve. archaeological — values 


from surface disturbing activities con-. 
ducted under federal oil and gas leases.°. 
The pivotal issue is whether it is reason-. : 


®The House Report contained the following 
statement concerning the broadened Benne of 


the amendments : 


“Public Law 86-523, as an Bidston of. . 


the Historic Sites Act of 1935, declared that 


where: the construction: of Federal or Feder- | 


ally licensed dams, reservoirs and related 
activities might result in the loss of historical 
or archeological data, it should be. the policy 
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‘able to require @ qualified archaeologist 


to. inspect .a site prior to surface disturb- 
ing activities despite the fact that. any - 
archaeological values that may exist on — 
the site have yet to be discovered. We 


find. that the legislative history of the — 


A974 amendment to that statute. indicates 7 
a Congressional intent to protect “values 
which have yet to be discovered as well 
as values which are already known. {See 

the Walker case, supra, at pages 75 and‘ 
76 for a detailed discussion. of the legis- - 
lative history. iZ 


The Walker case, supra, at 11617 
further holds: 


+ * * To the extent that any prior deci- 
Slons may be interpreted: as requiring a 
Showing of known archaeological values 
before a special stipulation will be ap- 
proved, e.g., Harl L. Wilson, supra; those 
decisions are hereby modified. See also. 
Bill. J, Maddox, 22 IBLA 97 (1975). 


In Walker the Board  distin- 
guished the Hari Re Wilson case, 


where the stipulation requiring an 


archeological inventory was held 
unreasonable. The Board said in ~ 
Wilson it was not clear when the 
surface management agency could 
conduct the survey, and. because the 
stipulation would have prohibited 
entry until a survey was conducted, 


— the Board conceived the possibility. 


that a lessee might never be author- 
ized to enter the lease. That is not 


the case. where the stipulations have 
been. upheld, 

vee aley; supras. Walker, supra. That. 
- also-is not true of the instant case, 


for example, in 


to preserve and recover stich information: As 


recommended, this legislation , broadens that 


> poliey ‘to include. any Federal - or federally 


assisted construction projects involving - the 
alteration of. the terrain, as well as other 
Federally licensed projects,. or Federal activ- 
ities or programs which might disrupt such. 
values. House Report No. 93-992, 1974 OS. 
Code Cong. & Ad. News, p. 3172": 
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General Crude. It was found in the | 
Walker case, as in Haley, that the 
oil and gas lessee must bear the ex-. 


pense of compliance with a reason- 
able archeological stipulation. 

The stipulation im the instant case 
appears to be on all fours with the 
Haley and Walker cases with one 
exception. In the instant ease, unlike 
the other two, the archeologist 
must “work only under the author- 


_ity of'a current Antiquities Act per- 
mit, applicable to the area to be 


investigated.” We do not find in the 


other cases that the Board required: 


an Antiquities Act permit. Haley, 
supra; Walker, supra. Moreover, we 
find no’ such requirement in the 
standard oil and gas lease form (sec. 
2(q)), 1 in the standard geothermal 
lease, or in the standard coal lease 


form, quoted i in full below in foot-— 
notes 4, 5, and 6. We find no situa- 
tion in which the requirement that — 
the archaeologist work under an 
Antiquities Act permit is required 


and that such requirement has been 
officially approved by the Depart- 


ment of the Interior. On the face ot 
it, such a: requirenient seems burden- | 
(1970), declares that. it shall be a 
for the protection of archaeological 7 
values by the Department. Accord- 


some to the lesseé and not necessary 


ingly, we find the stipulation in the 


instant case reasonable with the ex- 
_ ception of the requirement for the 
permit. We therefore affirm the re- - 


quirement by BLM for the stipula- 
tion herein with (1) the deletion 
from the -first paragraph the last 


_ three lines “Said archaeologist shall - 


work only under the authority of 


a current Antiquities Act. permit, | 
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applicable to the area to be investi- 
gated”; and’ (2) the deletion from 
paragraph 2, line 6, the words “cita- 


tion of permit authority. i 


[2] The second issue herein is 
whether the stipulation is properly 
applicable to patented land in which 
the United States has reserved, the 
minerals, 

It is clearly the policy of Con-- 
gress, aud, therefore, of the United 

tates, to protect antiquities ‘and 
archaeological . values, as is seen 


from - the following. Thus, the | 


American Antiquities Act of 1906, 
16 U.S.C. § 431 e¢ seg. (1970), pro- 
vides that any person who shall in- | 


jure or destroy any historic or 
, prehistoric ruin or object of antiq- | 
_uity shall upon conviction be fined, 


the sum of not more than $500 or be 


imprisoned for a period of not more . 


than 90 days and provides for the 
granting of permits to qualified i in- | 
stitutions to examine ruins, exca- 


vate archaeological sites and gather — 
the objects, of antiquities on lends . 


owned or ‘controlled by the United : 
States. Also the Historic Sites Act. 
of 1935, 16 U. S.C. § 461 et Seq. 


national policy to preserve for use | 


._  @ 8 wy 


of national significance for the in- | 
spiration and ‘benefit of the people | 


of the United States. Sec. 462 pro- 


vides that the Secretary of the Inte- 
rior, through the National Park 


Service, shall have the duty to make © 


a survey of historic and archaeo-' 
logical sites, make investigations 
and researches ‘relating to particti-'— 
lar sites, buildings: or objects, to’ 


DECISIONS oF TH 


672: 


obtain true and. accurate historical 


and archaeological facts and. infor- 
mation - concerning the same, to- 


restore, reconstruct, rehabilitate, 
preserve. and. maintain historic and 


prehistoric sites, buildings, objects 
and: properties of national historic 
or archaeological significance, and 


adopt rules fl regulations , neces- 
sary to carry out.the Provasons of 


the Acti 


The Act for ths Prien and 


Enhancement of the Cultural. Envi- 


ronment of 1966, 16 U.S.C. § 470 


| (197 0); contains the declaration by 
Congress that the historical and 
cultural foundations of the nation 
should be preserved as a living part 
of community life and development 
in order to give a sense of orienta- 
tion to the. American people, and 
authorizes the Secretary of the In- 

terior to expand and maintain a 
~ national register of districts, sites, 
buildings, structures and objects of 
significance in: American history, 
architecture, archaeology and cul- 
~ ture. to be called the“National Reg- 
ister. ” The Act provides. for estab- 
lishment of an Advisory Counsel on 
Historic Preservation, whose reeu- 
lations are contained In 36 CFR 
800, 39 FR 6104, Feb. 19, 1974, and 


a primary concern with. properties. 
which may be suitable for inclusion. 


in the National Register of Historic 
Places. The National Environmen- 
tal’ Protection Act, 1969, 42 U.S.C. 
4331(b). (4) (1970), provides that: it 

is the respohsibility of the Federal 
Government. to preserve important 


historic, cultural and natural as-. 


pects of our national heritage.. 
Executive. Order No. 11593 of 
May 31,197 1, was issued in further- 
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ance of the purposes of the Na= 
tional Environmental Policy Act of 
1969, the National Historic Preser- 
wition Act of 1966,. the Historic 
Sites Act of 1935 and the Antiqui- 
ties Act of 1906. It provides that; 
the Federal government shall pro- 
vide leadership in. preserving, re- 
storing and maintaining the histor-~ 
ical and cultural environment of the 
nation, and that by July 1, 1973, 


federal agencies shall locate, inven-. 


tory and: nominate to: the Secretary. 
of the Interior all sites, buildings, : 
districts and: objects cade ‘hee 
Jurisdiction or control appear jus- 
tified for listing-in the’ National 
Register of. Flistoric Places; .The 
Archaeological and Historical Data. 


Conservation Act of 1974, 88 Stat. 


174, 16 US.C.A. § 469 (1974), 
amended the Reservoir Salvage Act 
of 1960, 74 Stat. 220; to provide for: 
preservation. of historical or archae- 
ological data and relies which 
might be destroyed in reservoir con- 
struction and flooding by dams 
constructed under federal license or. 
permit. | | 

The above laws and’ regulations 
establish beyond doubt that it is the 


-pohey of.the United States to pro- 


tect archaeological values. _ 
As to the position of the De- — 
partment on the preservation of — 
archaeological. values, the standard 
lease form for oy a gas," 
7 Oi} and gas standard lease ‘form provides in 


part: 
“Side! 2¢q) Protection of surface, naturat 


resources, and. improvements. To take such - 


reasonable steps: as may be needed to prevent: 
operations on the‘ leased lands. from‘ unneces- 


sarily: (1). causing or contributing to soil a 


erosion or damaging crops, including forage, 


and timber growth thereon or on Federal or 


non-Federal lands in the vicinity; (2) pol- 
luting air and water; (3) damaging improve. 
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| Goat: Sand geothermal steam ‘specif- 


ically require the protection and. 
preservation of archaeological val- 


‘Siente owned by the United States or other 


parties; or (4) destroying, damaging or: re- 
moving fossils,._ historic or. prehistoric ruins, 
or artifacts and upon any partial or total 
‘relinquishment or the cancellation or: ‘expira- 
tion of this lease, or at any other time prior 
thereto when required and to the extent 


deemed necessary by the lessor to fill any pits, 


ditches. or. other excavations, remove or cover 
ail debris, | ‘and so far as reasonably possible,. 
restore the surface of the leased: land and 
access roads. to their former condition, in- 


eluding the removal of structures as and it 


required: The lessor may ‘prescribe the steps 
to be taken and.restoration to be made with 
respect to the leased lands and improvements 
thereon whether or not owned by the United 
States. When American antiquities or other 


objects of historic or scientific interest includ- 


ing but not limited to historic or prehistoric 
ruins, fossils or artifacts are discovered in the 
performance of this lease, ‘the item(s) | Or 
condition (s):.will be left intact and imme- 
diately brought to the attention of the 
i contracting officer’ or his authorized represent- 


 .ative, [Italics supplied. ] 


8 See, 15 of the standard coal lease form 
reads: 


“SHC. 15. Antiquities and Objects of His- - 


torie and Scientific Value. 

(A) ‘Cultural resources’ for the purpose of 
this section shall. be. defined as any district,. 
Site, building, structure, or object of American: 
historical, scientific prehistoric,. archeological, 
or architectural. significance, Prior to the sub- 
mission of any exploration or mining plan, 
the Lessee shall engage a qualified independent 
expert who shall conduct.a survey, acceptable 
to the District Manager, of the lands. to be 
disturbed ‘under that plan and immediately 
adjoining lands to determine the existence 
of cultural resources. .(Information collected 
prior to the Effective Date as to cultural 
resources on the Leased ‘Lands shall; with the 
approval of the District Manager, satisfy all 
or part of the Survey requirements of this 

section. ) The expert conducting the survey 
shall be a person acceptable to the District 
Manager and the terms and conditions of the 
contract under which the survey is conducted 
shall be subject to approval of the District 
Manager. “The> contract shall provide_ that 
the expert shall be directly ‘responsible to the 
Lessor, and the Lessor shall, upon approval of 
the contract; become a party thereto. The Dis- 
_ trict Manager shall approve (or disapprove 


as the case may be) the contract not later 


than 30 days” after the Lessee. submits the 
contract to him. The survey, at the discretion 
of the Lessee, may be in two parts, one cover- 
ing the lands which are the subject of the 

exploration plan and one covering the lands 
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ues. The Haley and Walker cases 
discussed above: also show the De- 
; partmental policy i is to protect and 


preoye archaeological values. 


which are the subject of ‘the mining. plan, or 


may be in one part including the lands which 


- are the subject of both the exploration plan 


and the mining plan. The responsibility and 


cost of the survey and of any salvage that 


may be required asa: result of .such ‘survey 
will be that ,of the ‘Lessee. No plan in connec- 


tion with which a survey..is-.prepared shall 
.be approved before the expert: has completed 
a. survey acceptable .to the District Manager. 
In order that the requirements of this section 
may. be expeditiously: fulfilled, the. Lessee may’ 
elect. to have the expert on. hand during ex- 
ploration or mining to complete the necessary 
survey of additional lands not covered by the 
initial survey: before those lands are. disturbed 
pursuant to. changes .which .the Mining Super- 


visor approves in: the. exploration or mining 


‘plan. In the event that the survey identifies 
‘cultural resources, the plan shall contain pro- 
visions. to avoid the disturbance of such. uis-. 


coveries until the Lessee and the Lessor have 
complied with the law cwith respect to Bun 


discoveries, 


“(B) The Lessee shall immediately: bring: 
to: the attention of the Mining Supervisor any 
cultural resources discovered as a result of 
operations under this Lease and: shall lease. 
such discoveries. intact. The Mining: Supervisor 
shall immediately. inform the District Manager 


| of the discovery and the District. Manager. 
shall, within ten days thereafter, evaluate the 
discoveries brought to. his attention to deter- 


mine whether. such discoveries may be: poten- 


‘tially qualified for inclusion in the National 
Register. of Historic Places or may be otherwise 


significant. as .a cultural resource. If the Dis- 


| trict. Manager shall. make. such determination 


in the. affirmative, he. shall immediately refer 
this determination to the appropriate officer of 
the Department: of the Interior for review and 


approval of potential qualification, which shalt 
‘be-made: within 10 days thereafter. During this 
-period for determination and evaluation of the 
discovery, the. Lessee shall comply with .the 
directions. of the District. Manager 80 as to 
avoid the disturbance of the cultural. resource. ea 


2 Secs. 14 and 18 of the standard geothermal 


ease form read : 


“See, 14, PROTECTION. OFr THE ENVI- 


| RONMENT (LAND, AIR AND WATER) AND 
IMPROVEMENTS-—The Lessee shall take all 
Mitigating .actions..required by the: Lessor to. 
prevent: (a). soil erosion or damage to crops or 
other vegetative cover on Federal or non- 
Federal lands in the vicinity ; (b) the pollution 
‘of - land, air or water; (c) land subsidence, 
Seismic activity, or noise emissions ; ; (d) dam- 


age to aesthetic and recreational values; (e) 
{Continued ) 
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When ‘is Government retains the 


mineral. rights i in. land,. although | it: 
does not. own the. surface,. the Gov- 


ernment has the authority to go on 
the land to the extent necessary to 
extract the minerals. As a corollary 





(Continued) 
damage. to fish or wildlife or their habitats; 
(f) damage to or removal of improvements 
owned by the United States or other parties; 
or (g) damage to or destruction or loss of fos- 


sils, historic or, prehistoric ruins, or artifacts. 


Prior to the termination of bond liability or 
at any other time when required and to the 
extent. deemed necessary by the Lessor, the 
Lessee shall reclaim all surface disturbances 
as required, remove or cover all debris or solid 
waste, and, so far as possible, repair the offsite 
and onsite damage caused by his activity or 
activities incidental thereto, and return access 
roads or trails and the Jeased' lands to an 
acceptable condition. including the removal of 
structures, if required. The Supervisor or the 
Authorized Officer shall prescribe the steps to 
be taken by Lessee to protect the surface and 
‘the environment and for the restoration of the 
leased lands and other lands affected by opera- 
tions on the leased lands and improvements 


thereon, whether or not the improvements are 


owned by the United States. Timber or mineral 
materials may be obtained only on terms and 
conditions imposed by the Authorized Officer. 


“See. 18. ANTIQUITIES AND OBJECTS OF _ 
HISTORIC VALUE-~-The Lessee shall imme- . 
‘diately bring to the attention of the Authorized 


Officer any antiquities or other objects of 
historic or scientific interest, including but not 
limited to -historic or prehistoric ruins, fossils, 

-or artifacts discovered as a result of operations 
under this: lease, and shall leave such discov- 
eries intact. Failure to comply with any of the 
terms and conditions imposed by the Author- 
ized Officer with regard to the preservation of 
antiquities may constitute a violation of the 
Antiquities Act (16 U.S.C. 431-433). Prior to 
operations, the Lessee shall furnish to the 

- Authorized Officer a certified statement that 

either no archaeological values exist or that 

they may exist on the leased lands to the best 
of the [sic] Lessee’s knowledge and belief and 
that they might be impaired by geothermal 
operations. If the Lessee furnishes a statement 


that archaeological values may exist where the 


land is to be disturbed or occupied, the Lessee 

will engage a qualified archaeologist, accept- 
able to the Authorized Officer, to survey and 
‘salvage, in advance of any operations, such 
archaeological values on the lands involved, 
‘The responsibility for the cost for the cer- 
tificate, survey, and salvage will be borne by 
the Lessee, and such salvaged ‘property shall 
remain ‘the property of the Lessor or ne 
purtace: owner.” — 
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to this authority, the Government 


has the duty not to destroy any ob- 
ject or property.not-necessary to the | 
extraction of the mineral. For the 
Government to satisfy its duty not 
to damage the surface unnecessar- 
ily, it must be able to ask an expert 
to appraise conditions and advise it — 
accordingly. The Government in 
leasing the lands to another, may 


pass on to the lessee its authority 


to remove the minerals and its duty 
not to damage the surface and ob- 


jects on the surface, and the duty 


to engage the services of an expert 


to advise it how not to Gemeee the 


surface. 


From the above discussant. of 
statutes, departmental cases, and 


departmental lease forms for geo- 
‘thermal steam, oil and gas, and coal, 
it is clear there is a national and a 
departmental policy to protect 
archaeological values. — 


Further, it is noted that sec. 9 (q) 
of the standard oil and gas lease 


form requires the restoration of the 


leased land to its former condition, 


whether or not the land is owned by 
the United States. In The Montana 


Power Company, 72 I.D. 518 
(1965), the Secretary of the Depart- 
ment upheld the requirement in a 
coal lease to the effect that the lessee 


had to restore the surface of the 


leased land to its former condition 
even though the land in question 
was not owned by the United States. 

- The only logical conclusion from 
the foregoing is that the Govern-— 
ment, which has ‘a mineral right in 
patented land, has the authority to 
go on that land to retrieve the 
mineral ; to retrieve the raineral i 1p 
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ae 2. way. that: it eee not unneces- 


‘sarily. damage. ‘the surface, in- | 


cluding articles of value on the 
surface; that it can sell the mineral 
to another; and that it can give 
these concomitant rights with the 
‘mineral to another—to retrieve the 
mineral and to do'so in such a way 


that it does not damage the surface — 


- unnecessarily. Accordingly, for 


- these Feasons ‘and in view of the 


national and. departmental policy to 


protect archaeological values, we | 


find that the stipulation herein, 
with the special Antiquities Act 
permit requirement deleted, is 
properly applicable to patented 
land. 


~The request for an oral argument | 


~ is denied. | 

Accordingly, | ‘pursuant to. the 
authority delegated to the Board of 
‘Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 


sion appealed from is herein af-. 


firmed - as modified above, and the 
| case. 18: remanded. for the amended 

stipulation to be presented to the 
lessee for his agreement. | 


Awne Pomnpexrer Lewrs, 
Administrative Judge. 


WE CONCUR: 
Newton ‘FRrisnperc, | 
Chief EOE aes ee | 


Martin Rurvo, | 
Administrative Judge. | 


Joan B. THOMPSON, 
Administrative Judge. — 


Josern W. Goss, 7 
Administrative Judge. 
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“APPENDIX A . 


ADMINISTRATIVE — 


| -YBLA . te oe ‘Date of 
: Docket - Offer Nos’ “BLM | 
No 0. Decision . 
75-264 C-21484* Nov. 20, 1974 
75-264 C-21485 Do. | 
vee C-21493 Do. 
C-21516 — Do. 
7  C-21517 = ——OsCzCD | 
75-293 ~C-21482. ~=— Dec. 20, 1974 - 
75-304. C-20927. = Dee. 30,1974. 
20928 . Do - 
C-20929 Do. 
~ C-20930 — Do. 
C-21466- _— Do. 
-€-21468. =——-—«zDo.« 
C-21469 od: ie, Os 
C-21472.. Do. 
C-21495 © Do | 
C-21496 © Do | 
C-21497. Do. 
C-21498 ... ~ -~‘Do. 
C-21499 Do. 
C-21500 .  .~—- ‘Do. 
C-21501 = ~—*‘Do. 
©-21502 ~~ Do. 
—C-21513. Doi 
— C-21514 Do. 
— ©-21518 itp “OO: 
_ C-21519 Do. 
75-304 C-21504 * Do. 
*Offers C-21484 and. C-21504 were 


each rejected in part as to certain lands 
in which the United States owns no in- 
terest in the minerals therein. | 


JUDGE 
STUEBING DISSENTING IN 
PART: 


I am seriously coucerned by what — 
I perceive to be the fundamental 
error of the majority in alfirming 
the application of.the subject stip- 
ulation to leases.of reserved min- 
erals on patented lands. My opposi- 
tion. to this use of the stipulation 
does not ignore its high-minded in- 


tent, and I readily acknowledge 


a that iti is the desinved policy of the | 
United States and of ‘this. Depart- 


ment to protect archaeological 
_ values. Moreover, I recognize that 
the stipulation at issue has ‘been 
devised in an effort to implement 
‘that policy. 
_ Any endeavor to preserve valu- 
able links with the past may boast 
a laudable purpose. But the means 
of achieving that purpose must be 
legal, reasonable and susceptible of 
accomplishment. | 

Where lands have been patented 
with a reservation of minerals to 
the United States, it is the Zandown- 
er who owns the bones, fossils, arti- 
facts and items of historic or an- 
 thropological interest,t as well as 


the sites of any historic event, or. 


any alteration or improvement of 


the land which would form a part 


of the real estate. 

| Although the United States has 
reserved “all the minerals in said 
lands and the right to prospect for 
and remove the same,” ? the United 
States has no right to enter upon 
the land for any purpose not direct- 
ly referable to mineral exploration 
and production. It has recently been 
held that patents granted under the 


Stockraising Homestead Act with a 


reservation of the minerals to the 
United States did not establish two 
separate estates, the surface estate 
passing to the patentee and the sub- 
surface or mineral estate being re- 

| served to the United States ; ratios 


Tt is: basic to both English and American 
Jurisprudence that such - property belongs to 
the owner of the locus in quo. See, ¢.g., Allred 
v. Biegel, 219 SW 2d 665. (Mo. 1949), ‘deter- 
mining ownership of an ancient Indian canoe, 

?Stockraising Homestead Act of Dee. 29, 
nore; 43: U. 8. Cc. § 201 (1970). 
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“what passed by such patent was fee 


-title, not.just the surface estate with 
4. reservation of the «subsurface. 
United States y.. Union O21 of Cali- 
fornia, 369 KF. Supp. 1289 (D. Calf. 
1973). Therefore, the United:States 


may not invest ‘its mineral lessee 


with the authority to engage in 
‘nonmineral pursuits on private land — 
under the aegis or an. . oil and: gas 


lease. | 
Pree et tions ex- 


cavations and salvage are as un- 
_ related to mineral production as are _ 


investigations of the flora and 


fauna, or the scenic and recrea- 


tional values which exist on private 
land and which may be imperiled 
by a program of mineral develop- 


ment. Just as the landowner might | 


bar the entry of botanists, wildlife 


biologists and recreation special- 


ists, he may bar archaeologists from 
his land. 

In compelling the oil gaa gas 
lessee to accept this ‘stipulation as 
a condition to receiving its lease 
and thereafter to comply with its 


‘provisions as a prerequisite to its 


mineral operations on the leasehold, 
the government is requiring. (ag 
lessee to agree to do something that 
is beyond the legal authority of 
either the government or the lessee. 
Neither party to the lease has the 
power to force the landowner to 
allow archaeologists to enter upon — 
the land for the purpose of con- 
ducting archaeological survey and 
salvage operations, because both the 
land and the relics, if any, are the 
private property of the landowner. | 


' 3 Appeal pending. — 


a: fo). GENERAT: CRUDE 


OIL: COMPANY 677 


Decemter 10, 1 976 


to keep a, proper perspective, we 
must bear in mind that the: owner 
of the. Jand which. is, subject to a 
will generally. 1 not favor the pros- 
pect of his land being entered and 
developed. The landowner will not 


share in.any of the rents or royal- 
ties deriving from the mineral 
lease, but. he will frequently feel 


| threatened. or discommoded by the 
anticipated arrival of — 
crews, road builders, drilling crews, 


and the installation of drilling 


rigs, pumping stations, tank bat- 


teries, sump pits, etc.. He will not 


be compensated for noise, dust, 
odors, the departure of game, or the 
altered behavior of his cows, 


chickens « or the family dog. He will 


be very likely to regard the pio- 
posed operation of the lessee as a 
_ most unwelcome intrusion which he 
would enthusiastically prevent if 
he had the means. 

. Accommodatingly, the majority 
has provided the owner with the 
means to exclude all surface occu- 
-pancy of his lands. All he need do 
is say “No” when requested to ad- 
mit the archaeologists. Thus the 
will of the Congress in carefully 
reserving valuable. mineral depos- 
its to the use and benefit of the 
American people. can be frustrated 
by concern for the preservation of 
some privately owned archaeologi- 


cal values which are most probably | 


nonexistent in any given ‘instance. 

It is not my thesis that the 1 impo- 
sition of the stipulation is illegal: 
Many kinds of contracts are made 
contingent’ upon ‘the occurrence of 


Seismic | 


‘some event or - subject. to the ap-- 
| proval of some third person over 


which the contracting parties have 
no control. Theater owner A might. | 
contract to rent his hall to impre- — 
sario B, subject. to the approval of 
concert master OC. Or X might con- 
tract to sell. his house to 'Y, con- 


tingent upon Y’s securing a loan 


commitment for a given sum on cer- 
tain specified terms. 

The difference between the fore- 
going examples and what.is contem- 
plated here is that contracts of the 


type exemplified. above generally 
make provision for the nonoccur- 


rence of the contingency which is 


under third-party control. Usually 


in such cases the contract will be 


rescinded or voided by its own 


terms. But in the case at bar the 
lessee’s only option is to relinquish. 
the lease and accept his loss. Pre- 
sumably, the United States will 
again issue the lease to another 
ioscee, impose. the same stipulation, 


and the same landowner will again 


say the same thing to the new ia: 
who will then be. obliged to aheasb: 
his loss, and so on. 

Of course there are other options 
open to the lessee. He could under- 


take to deceive the landowner as to 


the archaeologist’s identity and pur- 
pose, perhaps passing him off as a 
member of the survey crew. Or the 
lessee could attempt to pay off the 
landowner in an amount sufficient 
to purchase his acquiescence. Or the 
lessee could burden the landowner 
with litigation or the threat ‘of liti- 
gation in an éffort to coerce his 
agreement. However, in my view 
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the Government should not be: in the 

| “position of having created the cli- 
‘mate for these kinds of recourse. — 

‘Also, there are significant ques- 


tions which arise from the complex 


“common law of contracts relating to 
recovery where performance i is im- 
‘possible, and’ the extent to which 
‘the rights of the parties may be al- 
tered where one party assumes the 
‘risk of impossibility. See Williston 
and Thompson, Selections from 
‘Williston on Contracts (Rev. Ed.) 
$8 1972-74; Restatement of Con- 
‘tracts §§ 456, 457, 468. However, I 
will not address these questions 
here. | 
~ The majority cites The Montana 
Power Company, 72 ID. 518 
(1965). In that case the Depart- 
ment had imposed a requirement for 
surface restoration in a coal lease of 
privately owned lands containing 
coal deposits which were federally 
owned. The lessee, Montana Power 
Company, argued that the lands 
were of low value, suitable only for 
grazing, and the cost of restoration 
would exceed the value of the land. 
Moreover, the owner of the land, 
Northern Pacific Railway, was ap- 
parently unconcerned and waived 
its right to have the land restored. 

Nevertheless, Secretary Udall ruled 
that the lease requirement must be 
complied with. However, it is my 
opinion that. if Northern Pacific 
Railway had actively opposed the 
restoration instead of merely ind1- 
cating indifference, the United 
States could not have compelled the 
owner to accept the Government’s 

concept of restoration. To illustrate 
this, let us assume that a coal com- 
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| pany held a federal coal lease on a, 
‘tract of typical prairie land in Ne- 
braska. After completion of its op- 
eration the spoil bank formed a low, 
‘stable hill with a road to the crest, 
‘and the open pit filled with waiter 
to form a small lake. The landowner 
7 perceives that with a little work the 
hill would make an attractive home- 
site, and he is delighted with the al- 


tered condition of his land. Could — 


the United States force its lessee to 
“restore” the land by using the spoil 
to fill the pit, destroying the hill and 


the lake over the vehement objec- 


tions of the landowner? I believe the 


owner would encounter no difficulty 


in securing a permanent injunction — 


against any such exercise of domin- 


jon over his land. Accordingly, [ re- 
gard the majority’s reliance on 
Montana 


Power Company, as 


misplaced. | | 

For the same reason I do not be- 
lieve that sec. 2(q) of the standard 
oil and gas lease form (or any sim- 


ilar provision in any other lease 


form) is efficacious to the extent that 
it provides: — 


* * * The lessor may prescribe the 
steps to be taken and restoration to be 


made with respect to the leased lands and 


improvements thereon whether | or not — 
owned by the United States. * * * 


Also, the Antiquities Act of 1906, 
34 Stat. 225, 16 U.S.C. § 430 (1970), 
offers no authority for such an in- 
trusion. The Act is limited by its 
own terms to matters of historic or 
scientific interest that are situated — 
upon “lands owned or controlled 
by the Government of the United 
States.” It has long been the posi- 
tion of this Department that per- 
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mits’ under the Act may ‘not be is- 
sued for excavations and investiga- 
tions on patented lands. Solicitor’s 
Opinion, Archaeological Ruins, 52 
LD. 269, 272 (1928). 

Neither is there any warrant to 
authorize the entry of private lands 
for this purpose in the language of 
the National Environmental Policy 
Act of 1969, the Historic Sites Act 
of 1935, or the National Historic 

Preservation Act of 1966. In fact, 
a provision at 16 U.S.C. § 469a-1 
(1970 Supp. V, 1975), indicates that 


Congress is fully aware of the lim- 
itations of federal authority where 
private property is concerned. The | 


provision states: 
(b) Whenever any Federal agency 


provides financial assistance by loan, 
grant, or otherwise to any. private per- 


son, association, or public entity, the 
secretary, if he determines that signifi- 


cant scientific, prehistorical, historical, 


or archaeological data might be irrevo- 
-eably lost or destroyed, may with funds 
appropriated expressly for this. purpose 
conduct, with the consent of all persons, 


associations, or publie entities having a 


legal interest in the property involved, a 


survey of the affected site and undertake . 
the recovery, protection, and preserva- 


tion of such data (including analysis and 
publication). The Secretary shall, unless 
otherwise mutually agreed to in waiting: 
compensate any’ person, association, or 
public entity damaged as a result of 
delays in construction or as a result of 
the temporary loss of the use of private 


or any nonfederally owned lands. [Italics os 


added.] 

It is clear that neither the Bu- 
reau of Land Management nor its 
oil and gas lessee can compel the 
landowner to allow archaeological 


survey or salvage work on his land. 


All that can be done is to seek his 
‘permission. But the lessee should 


not be obliged to accept the loss of 
all significant value of his lease if 


the landowner refuses permission, 


nor should the people of the United 
States be denied the use of the min- 


eral which has been reserved in ener 


name in that event. 

_- This Board has held that stipula- 
ea may be imposed on oil and 
gas leases for the protection of other 
land values, but the stipulations 
must be such that they do not unrea- 
sonably interfere with the. lessee’s 
right of enjoyment. A, Helander, 15 — 
IBLA 107. (1974). I think that to 


condition the lessee’s right.of*en- — 


joyment of his lease on obtaining 
the acquiescence of a third: party 1s 
to unreasonably place the right. of 
enjoyment in jeopardy. We have 
also held that a lease stipulation 
“should be a reasonable means to the 
intended purpose.” Cecil A. Walker, 
26 IBLA 71, 74 (1976). I doz not re- 
gard this as such. 
Therefore, I would einen: the 


_ stipulation to require only that the 


lessee show to the satisfaction of the 
BLM that a diligent and bona, fide 
effort had been mae to secure the — 
landowner’ s written consent, to the 
archaeological work. Upon a show- 
ing by the lessee that such an effort 
had been made without success, the 
entire requirement would be waived. 


Epwarp W. STvuEBIne, 
Administrative J udge, 


WE CONCUR: 


Dovenas E, Henriques, = | 
Admimstrative Judge. 


Freperick. Fishman, 


Administrative Judge. oy 
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Decided December 13, 1976 


Appbal by Island Park Resorts, Tne., 


: Island Park, Idaho, from a decision of 
- the’ Chief Authorized Officer, Bureau 


of Reclamation, denying its claim for 


loss of income resulting from the col- 
lapse of the Teton Dam. 
_ Affirmed. 
1. Teton Dam Disaster Assistance Act: 
Loss of Property | 
Congress, by including the word “di- 
rectly” ds the modifier of “resulting” in 
sec. 2 of the Teton Dam Disaster As- 
sistance Act, Sept. 7, 1976, 90 Stat. 1211, 
so as to provide that all persons suifer- 
ing loss of property “directly resulting” 
from the failure of that dam are en- 
titled to receive ‘full compensation from 
the United States, limited the scope of 


the Government’s liability for claims un- 
der the Act. 


2. Teton Dam’ Disaster Assistance Act: 
Loss of Property | 


The laws of the State of Idaho, utilized 
pursuant to sec. (a) of the Teton Dam 
Disaster Assistance Act, ‘Sept: %, 1976, 90 
Stat. 1211, provide that remote damages 
are not compensable. Where alleged dam- 
ages in lost tourist business are predi- 
cated on the washing out of a portion 
of a highway some 50 miles south of the 
appellant’s resort, such damages are too 
- remote to-permit recovery. - 


APPEARANCES: Daniel D.. Decker, 
President of Island Park Resorts, Inc., 


for appellant; William Burpee, Esq,, 
Field Solicitor, for the Buréau of Recla- 


mation. 
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Background 


On Aug. 20, 1976, Island Park: — 
Resorts, Inc., filed'a claim for $25,- 
000 with the Bureau of Reclama- 
tion, alleging that it had suffered a. 
loss of income in that amount as a. 
result of the collapse of the Teton 
Dam which occurred on June 5, 
1976, On Aug. 24, 1976, the Chief 


~ Authorized Officer of the Bureau of 


Reclamation rejécted the claim zm 
tote, citing the Annual Public: 
Works Appropriation Act of 1976, 
Dec. 26, 1975, 89 Stat. 1035, and the: 
Act of July 12, 1976, 90 Stat. 889. 
The general reason given for such. 
rejection was that the loss. claimed 
was not a direct result of the ensu- 
ing flood. Island Park Resorts, Inc.,. 
has filed this appeal pursuant to 43: 
CFR 419.5, 41 FR 29086 (1976). 


Contentions on Appeal - 


Appellant operates Pond’s Lodge, 
a year-round full-service resort in 
Island: Park, Idaho. It estimated 
that business was going to be quite 
good in the summer of 1976, but | 
alleges that as a result of the col- 
lapse of the Teton Dam on June 5,. 
1976, a portion of U.S. 190-20 to: 
the south of Island Park was: 
washed out, and the much expected 
tourist. business did not materialize. 
Appellant contends that tour agen- 
cies routed the traveling public 
although a. 
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dirt road detour around the dam- 


aged portion. of the highway was 
‘established. Appellant submitted 
with its claim a detailed analysis of 
its gross income and net profits for 
the past several. years and antici- 
pated profits for 197 6-77. 

~The Bureau of Reclamation does 


not contest the net profit figures, | 
but contends that the loss of income _ 


was not a direct result, of the dam 
failure, since appellant's lodge is 
‘some 50 miles north of the dam and 
above the path of the flood. The 
- Bureau further contends that access 


to Island Park was available from 
the south by detours or from the 


north via. eeu oweLOne ‘National 
Park. 
——— «£ssue on Appeal 


“Whether appellant suffered com- 


pensable damage as a direct result 
of the collapse of the Teton Dam. 


Decision 


Before deciding the i issue at hand, 
a brief review of Congressional 
action and resulting Departmental 
regulations is in order. ‘Soon after 
the collapse of the Teton Dam, Con- 


gress, passed and the President 


| signed an. initial. appropriation bill, 
ee ale for the payments of plains 
for damages to or loss of property, 


personal injury or death proxi-. 
~ mately resulting from the failure on. 
- June 5, 1976, of the Teton River. 
Dam..* * *.” Act of. July 12, 1976, | 


90 Stat, 889. The Department pub- 


lished reg ulations 43 CFR Part 419, , 
At FR 29084, ond uly 13, 1976, pro- 


esl 


viding i in Part, and pa to this 


él uppeal : 


§ 419, 1-1. Eligibility. 
(a) In order to qualify for Sagat, 
under these regulations the claimant 


must certify at the time of Submitting ; 


his claim that: 
rr re ee | ® 
(3) The damage, injury, or-loss for 


which .a claim is made occurred within ' 


the major disaster area as a. direct result 
of the incident. [Italics supplied. 1 


41 FR 29089. 


Then, Congress vag the Teton 
Dam Disdster Assistance Act. of 
1976, 90 Stat. 1217 (hereinafter | 
called the Assistant Act), which be- 


came law on Sept. 7, 1976. This Act 
relieved a claimant from the bur den 


of proving the cause of the failure 
of the dam, The enacting clause 
provided: | 


* * * That the Congress finds that with- 


out regard to the proximate cause of the 


failure of the Teton Dam, it is the pur- | 
pose of the United States to fully com- 
pensate any and all persons, for the 
losses sustained by reason of. the- failure 
of said dam. eR 


The Act also gave a cham the 
option to proceed under any other 


appleable provision of law in the 


courts. Zd. §9(a) at 1213. ‘This 
rather unique procedure was. pat- 
terned after similar relief fashioned 
by the Congress after an explosion 
in- Texas City, Texas, i in 1947. After 
the Supreme Court ruled that var- 
ious claims: arising from that dis- 
aster were barred by. the “discre- 
tionary function” provision of. the 
Federal Tort. Claims Act, Congress - | 
passed relief legislation. styled. “as: 
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gifts. in the nature of. disaster re- 
lief, based on humanitarian princl- 
| plea, ” S. Rep. No. 94-963, 94th 
Cong., 2d Sess. 5. ( 1976). The Con- 
gress used this disaster relief as 


| precedent for the type.of adminis- 
trative relief here involved, without 


regard to who may have been at 
fault for the collapse of the dam. 


The Assistance Act provides m 


pertinent part that: 


* * * Al) persons who suffered 
of property directly resulting from the 


failure: on June 5, 1976, of the Teton 
Dam * .* * ghall be entitled to receive 
from the United States full compensa-. 
tion for such * * * loss of property. ee 


[Italics supplied.] 
90 Stat. §2 at. 1211. 
The Department 


this more comprehensive legislation 
with additional regulations which 


became effective on Sept. 27, 1976.. 


43 CFR Part 419; 41 FR 42200. 
These regulations conn eligibil- 
ity requirements identical to 48 
CFR 419.1-1(a) (3) quoted above 
from the initial regulations, 

[1] In applying these two Acts 


and implementing regulations to 


the compensability of the damage 


or loss claimed in this appeal, it’ 
must be determined at the outset 
if there is any difference between 
the.phrases “directly resulting” and. 
“proximately resulting.” These two. 


terms or phrases are often used in- 


terchangeably | in negligence dam- 
age cases. Federal Insurance Coy. 


| Bock, 382 S.W. 9d 305, 307 (Tex. 
Civ. App. 1964) ; Employers? Cas- 


ualty Co. v. Underwood, 142 Okla. 
208, 286 P. 7, 10 (19380). As the 
Supreme Court of Missouri pointed | 
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out. in Creech v.. Blackwell, 318 
S.W. od 349, B51 (Mo. 1958): . 
“There is no magic in the words. 
‘proximately’ or. ‘directly’. Their. 
function is to exclude remote and 
non-causative negligence.” , 

The legislative history of the As- 
sistance Act reflects that. S. 3542, as 
first passed by the Senate, did not 
include the word “directly” as & 
modifier of “resulting.” Cong. Rec. 
S. 9705-710 (June 17, 1976). The 
Bill was amended in the House. 
Committee, and Congressman. 
Flowers, the manager of the Bill, 
stated in debate .on the House 
floor : | 
At the hearings, the witness represent- 
ing the Department of Interior expressed 
concern about the term. “resulting” as 
referring to claims based upon damages, 
injuries, or deaths resulting from the 
collapse of the dam. To clarify the mean- 
ing of the term, the word “directly” -was 
inserted so that the claims cognizable 
under the act will be those * * * “di- 
rectly resulting’ from the collapse of 
the dam. 


Cong. Ree. E. 8941 (Aug. 94, 1976). 


Another supporter. of the House — 
version of the Bill, Congressman 
Kindness, then observed: 

When our subcommittee began its hear- 
ings on this legislation, I was eoncerned 
about the seope of liability being as-— 


sumed by the United States.under this 


proposal. I am pleased that awards will 
be made under this authorization only 


where it can be demonstrated that the 


injury or loss “directly resulted” from ; 
the collapse of the dam. «3% 


~ Cong. Ree. H. 8941 (Aug. 24, 1976). 


‘The House version as to this par-_ 
ticular phrase eventually became. 
law. ahs it appears that. it was 
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Congress’ inant to dik. a scope 
of. liability: for claims when. it: 1n- ; 
serted the word “directly” before: 
“resulting.” Cf. H.R. No. 94-1428, | 


94th Cong., 2d Sess. 1 (1976). 


§3(a) at 1211 provides that, 


“Telxcept as otherwise provided | 
herein, the laws of the State of — 


Idaho shall. apply * kk oe 9 


Idaho law seems to be settled that | 


| damages, to be compensable, must 


.. be those “ * * * damages [that] were | 


the natural and direct or proximate 


consequences of the wrongful act. 


complained of.” J ensen.v. Wooters, 
56- Idaho 595, 57 P 
- (1936). Stated conversely, Pomiges 
| damages are not compensable. “ (Re- 


mote damages are such as are the 
result of accident or an unusual. 
combination of circumstances which 
could not. reasonably be anticipated, | 
and over which the party sought to 
be charged had no-control.’” Olson - 
v. Quality-Pak Co.,98 Idaho 607, 


469 P. 2d 45, 48 (1970). 


We turn now. to the facts. In-. 
volved in this appeal. Viewed in a_ 
light. most favorable to a appl , 


lant these facts are: 
1. That appellant epee a 


_ year-around resort in Island Park,. 


Idaho, and:is dependent on the flow 


of. tourist traffic traveling north. 
from Idaho Falls and south from | 


Yellowstone on U.S..190-20; 


2. That before the collapse of the - 
Teton Dam on June 5, 1976, the full. . 
normal tourist traffic was present on. 
the highway from dozh directions in. 
the vicinity of Pond’s Lodge. (We: 
do note. that Island Creek, Idaho, . 
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where the business i is located, is not : 
directly on U.S. 190-20, but appears 
to be located several miles east of | 
that highway. We have-taken judi-- 


~ cial notice of Rand McNally Road. 
[2] The Assistance Act, 90 Stat. 


Atlas, 1976, p. 29,.in order-to prop- 
ly locate appellant's | business in 
relation to the Teton Dam.) ; ; 


190-20 around the segment washed 
away some 50 miles south of Island - 


Park was available, but that tour. 


agencies such as A.A.A. were ad- 
vising people. to use other routes. 
that would bypass Island Park for. 


- those who. were eves north on. _ 


that. highway. _ , 

Based. on hess: facts; appellant. 
contends that but for the collapse of 
the dam and the washing out of the 
highway as above mentioned, more . 
travelers would have. come north - 
past Island Park, and, by implica- 
tion, more of them. would have — 
stopped and availed themselves of | 
appellant’s Lodge and related facil- 
(Although appellant went 
into some detail in estimating antic-_ 
ipated profits based on ‘prior years, 
there was no reference to the can-* 
cellation of confirmed reservations 
at the lodge after the flood.) 

Had appellant contended that its © 
own access to Pond’s. Lodge was 


denied or made more: difficult, then - 
there are Idaho cases on the subject | _ 


of condemnation and inverse con-_ 


demnation which . would seem to- 


apply. In the case of Weaver v.-Vil-- 
lage of Banero ft, 92 Idaho 189, 439. 
P, 2d 697. (1968), where a flood de- 
stroyed' a. culvert and blocked a 


ee That a dirt road detour of i S.. | ° 
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landowner’s sole. means of access, 


the Supreme ( Court. of Idaho held: 


It is undisputed in the instant “ease 


that appellant was cut off from all ve- 
hicular access both to and from his prop- 
erty and that this property is, in effect, 


isolated from. the public right of way. 
AS ‘such, appellant is.entitled to any just 


compensation which he can prove by: way 
of damages to his right of vehicular ac- 
cess. (Compare Snyder y. State of Idaho 
and City of Boise; 92 Idaho 175, 438 P, 2d 
920, March 25, 1968.) 


439 P. 2d at 701. 
The Court ee out that the 


measure of damages in such a case 
is the difference between the market — 


value of the property immediately 
before the taking and its market 
value after the taking. 

However, when a landowner still 


has access to the general highway 


system, though more difficult or cir- 
cuitous, it has generally been held 


that he.has not suffered compensa- 
ble damages. The Court in /ames v. . 


| State, 88 Idaho 172, 397 P. 2d 766 


(1964), was faced with an allega-~ 
tion by a tourist facility that it suf- — 
fered compensable damages: due to 
the relocation of a 2 highway. There, 


the Court held: 


ee ee East bound traffic, to reach appel- 7 
lants’ property. from the Interstate and > 


again continue easterly, must retrace its 


| path. This alone, does not. ‘constitute a. 
taking of property. At most it can. only 
be considered as constituting a more in= — 
convenient, -or cireuitous route, Appel- 
lants’ complaint and affidavit, AS.a prac: 
tical matter, is directed to the asserted | 


lack of access to and from the main 


2 The loka" of business: profits..in. sinc Cases: 
is not compensable. Evidence of such. loss is | 
admissible if it bears on the mharket. ‘value. of 


the property. State ex rel, Moore v. Bagtiaity. Poniinen f Tiss m onlr ansit Oo. V 


97 Idaho 444, 546° P, 24 399, ‘403° (1976). 
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stream of traffic which no longer flows di- 
rectly in. front. of. their place of business, 
and. not to mere lack of:access to. the state . 
highway system. Diversion. of traffie oc- 
casioned by the relocation. of the highway 
does not cause a compensable injury, for . 
appellants have nO property right in any 
flow of tragic over @ particular highway. 
[Citations omitted.] ee supplied. 


397 P. 9d at 7 69-7 0. 

Courts in other States are in ac- 
cord. with the above-stated holding. 
Uvodich vy. Arizona Board of Re- , 
gents, 9 Ariz. App. 400, 453 P, 2d 


229 (1969); Valenta v. ‘County of 


Los Angeles, 39 Cal. Rpir. 909, 394 
P. 2d 725 (1964) ; State v. ‘Silva, ffl 
N.M. 350, 878 P. 2d 595 (1962). "As 
the Colorado Supreme Court ob- 
served in Radinsky v.. City and | 
County of Denver, 410 P. 2d 644, 647 . 
(1966) | 

* * ¥ As to the Radinskys, they suffered 
no greater. loss im kind than the general 


publie, although ‘they may have possibly 
suffered a greater degree ‘of i injury die to 


_ the particular type. of: business. they are 


engaged: ihe. he ae [Italics in original} 


Under these precedents, appellant 
fares no better by contending that 
the access of its potential customers — 
has been: made more circuitous or 


that they are diverted at a point — 


some 50° miles | omer from Pond’s 


Lodge. — 


Appellant argues: ee you 1 do not: 
have to get wet: to be damaged ‘by. 
a flood.’But even under ordinary — 
negligence damage concepts; the in- 
jury ‘complained of must be the | 
proximate and direct; result of the 
wrong claimed—here; the collapse : 
of the Teton Dam. Jensen v. 
We ooters, supra. ‘For example, in 


ee io APPEAL OF ‘THE STATE OF ALASKA. 
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ides 20, 1976 


City of Buffalo, 3 388 KF. 2a 821. (2a 


‘Cir. 1968), where a ship was negli- 


gently allowed to break loose from 
its moorings, struck a second ship 
which also broke loose and both 
_- ships. drifted’ down the river: de- 

-stroying a bridge and creating a 
dam which ‘caused flooding and an 
ice jam, damages were sustained by 
the owner of. cargo downstream, as 
a result of being unable. to unload 
its cargo at a point upstream from 
the. dam. Damages were also: in- 
curred. by..a. company unloading 


cargo upstream from the dam in. 


7 having to rent special equipment to 


unload such cargo. The Court, inap- - 


plying New York law, held that : 


Bee The- instant. claims occurred only 


| because » the. downed bridge made it -im- 
possible to move traffic along the river. 
. Under all the circumstances of this case, 
we hold that the. connection between the 
defendants’ negligence and the claimants’ 
damages i is too tenuous and remote to per- : 


mit recovery. # ee [Footnote omitted.] 


Td. at 823. 


In any event, the limiting. of: Tia 


bility for damages is more a ques- 
_ tion of policy than: a certain. and 
precise definition fitting each set of 


facts. W. L. PROSSER, LAW OF. 


TORTS 264-65 (4th. ed. 1971). Con- 
gress by enacting the Assistance 


Act relieved. victims of the flood of . 


the burden of proving the cause of 
the collapse of the dam for purposes 
of .these administrative claims. 
However, the Congress and the De- 


_ partment, through regulations, were | 
careful to limit compensability of 


these claims to those edi suffered 
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dence or injury as a Bee result - 
of the. collapse of the dam. | 


We find appellant’s asserted dam- 


ages, under any legally recognized 
concept, too remote to permit. re- 
covery. Olson v. Quality-Pak Co., 


supra. Therefore, the decision of the 


Chief Author ited Officer, rejecting 


appellant’s claim, is affirmed. 


Pursuant to 43. CFR 419.5(c), 41 


FR 42204 (1976), this. constitutes 


the final decision of the eon: 
JAMES. R. Ricrarps, 3 


Director, 


APPEAL OF THE. STATE OF 
ALASKA 
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"Decided December i 20, 1996 


; eer from the Decision of the Alaska 
State Director, Bureau..of Land Man- 
_ agement, #A-057388, vacating tenta- 
_ tive approval and rejecting land selec- 
tion application of the State of Alaska 
under. sec..6 of the Alaska Statehood 
Act, %2 Stat. 339, as amended, 48 : 
US.C. Ch. 2 (1970). 


Decision of the Bical of ie Man- 


agement, #¢A-057388, dated Oct. 8, 
1974, 


vacated and remanded, on 
Dec. 20, 1976... = 


1, Alaska Native Claims Settlement 
Act: Land Selections: Generally— 
Alaska Native Claims Settlement Act: 
Land Selections : State Interests : State- 
hood Act Selections: Generally— 


_ Alaska Native Claims Settlement Act: 


when 


DECISIONS 


686 
_ Alaska Native Claims Appeal Board: 


Appeals: J urisdiction 


Under 43 CFR, Part 4, 4.1(5) ‘and Sub- 
part J; the Alaska Native Claims Appeal 
‘Board has jurisdiction over an appeal 
by. the ‘State of Alaska from an adverse 
decision of the Bureau of Land Manage- 
ment on a land selection application 
"pursuant to the Alaska Statehood Act 
the BLM’s adverse decision is 
based upon a construction of the provi- 


sions’ of the Alaska ‘Native Claims Settle- 


ment: Act, 48. U.S.C. §§ 1601-1624 (Supp. 


IV, 1974), as amended, 89. Stat. 1145 . 


| (1976). | | 

2. Alaska pare) ‘Claims. Settlement 
- Act: Land Selections: Generally— 

Alaska Native Claims Settlement Act: 
Land Selections: State Interests: State- 
hood Act Selections: Generalily— 
Alaska Native Claims Settlement Act: 
Alaska Native Claims Appeal Board: 
Appeals: Standing—Alaska Native 
Claims Settlement Act:- Administra- 
tive Procedure: Standing = 
The State of Alaska has standing to ap- 
peal a-Decision of the Bureau of Land 
Management to the Alaska Native Claims 
Appeal Board as a party “who claims. a 
property interest in land affected” by a 
Decision ‘of the Bureau of Land Manage- 
ment, within the meaning of 48 CFR 
4.902, when the BLM Decision vacates 
the tentative approval previously given 
to. the State's selection: and rejects the 
State’ Ss land selection application filed 
under ‘the Alaska Statehood Act because 


of a- conflict with the provisions of the 
Alaska Native Claims Settlement Act. . 


3. Alaska Native Claims Settlement 
Act: Land Selections: Generally— 
Alaska Native Claims. Settlement Act: 
7 Administrative Procedure: Decisions 


The Decision of the Bureau of Land 


Management vacating. the previously 


granted tentative approval and rejecting 


OF THE. DEPTS OF THE: 


INTERIOR [83 LD. _ 


the land selection application of the State. 
of Alaska must be vacated and remanded 


for further proceedings when it does not 
appear — that the land selection applica- é . 
tion by ‘the Native Corporation has been 


adj udica ted. 


APPEARANCES: Faunes: N Reeves, 


Esq., Assistant Attorney General, for 
the State of Alaska; Robert E. Price, 
Esq., Regional Solicitor, and John W. 
Burke, Esq., Attorney, Office of the 


Solicitor, U.S. Department of the Inte- © 


rior, for Bureau of Land Management; 
A. Robert Hahn, Esq., Hahn, Jewell & 
Stanfill, for Seldovia Native Associa- 
tion, Inc.; James Vollintine, Esq., and 


John R. Snodgrass, Esq., Graham & 
‘James, and James D, Linxwiler, Esq., 


for Cook Inlet Region, Inc.; Ben T. 


Delahay, Esq., and Theo L. Carson, Jr., 
Esq, for Kenai Peninsula : Borough. 


OPINION BY CHAIRMAN — 
BRADY 32: 


ALASKA NATIVE OLAIMS 
APPHAL BOARD a 


DECISION VACATING AND 
REMANDING BUREAU OF 
LAND MANAGEMENT DE- 
CISION #A-057388 


“The Alaska N ative Claims ie 
peal Board, pursuant to delegation: 
of. authority in the. Alaska Native 


Claims Settlement Act, 43 U.S.C. 
“$$ 1601-1624 (Supp. IV, 1974), as 
amended, 89 Stat. 1145. (1976), and 
the implementing regulations i in 48 


CFR Part 2650 and Part 4, Sub- 
part J. (1975), hereby makes the fol- 
lowing findings, . conclusions, and 

decision vacating and remanding 


3) °~=*s« ~~ APPEAL OF THE STATE OF ALASKA. 
| | | : December 20, 1976 


the Decision of the State Director, 
Bureau: of Land - Management, 
+ A-057388, dated Oct. 3, 1974, for 
further proceedings consistent wite 
this opinion. | ee ies 
Pursuant: to. ase aout, in 43 
CFR Part 2650, the State Director, 


Bureau of Land Management, is _ 


the officer of the United States De- 


partment of the Interior who is | 
authorized to make final decisions | 


on behalf of the Secretary on land 
selections under the Alaska State- 
hood Act, 72 Stat. 339, as amended, 


48 U.S.C. Ch. 2 (1970), and the — 


Alaska, Native Claims Settlement 

Act, subject to 

appeal. ay 
On Oct. 2, 1974, the State Di- 


rector, “Banead of Land Manage-- 


ment (hereinafter BLM) issued a 
Decision on State Selection Ap- 
plication + A-057388. The. Decision 
was entitled “Decision. of Jan. 3, 
1964. Vacated Application Re- 
jected.” The Seno ee of 
the Decision read: 


On June 13, 1962, the State of Alaska 


filed. selection application A-057388 for 


all of T. 8 S., R. 14 W., Seward Meridian, 
excluding prior valid. rights, claims or 
patented lands. *** . | 

On Jan. 3, 1964, the State received ten- 


tative approval for approximately 6,917 
acres of unsurveyed land in this township. : 
1974, Seldovia Native As- 


On Feb. 1, 
sociation, Inc.. filed selection application 
‘AA-6701-A in accordance. with sec. 12 ( a) 
of the Alaska Native. Claims Settlement 
Act. This section requires villages | to 


‘select. all of. the: available lands. within. 


oe core townships. 


_ selection, by villages, the lands that have 


administrative | 
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“been tentatively Spproved™ to. or. selected 


by the State of Alaska. 7 
As the lands in T. 8 8, Re 14 Wi, 


Seward Meridian have been ‘selected by 


the village of. Seldovia, the decision of 


Jan. 3, 1964, is vaeated and selection ap- 


plication A-057888 is rejected... The case 
will be closed when, ns decision becomes 


final, : 


In Acéordative with ‘the regulations. in 


43. CFR 4.400, the applicant has the right 
of appeal to the Board of Land Appeals, 
Office of Hearings and: ‘Appeals, * *F 


Tf au appeal is taken the adverse DEE, 


to. .be served is: 


+ Seldovia Native AecaAation: ies 
Pp O. Box 185. | Pos 
, Seldovia, Alaska» 99663 


On Nov. 1 1974, the State ae 


“Alasicn filed a Notice of Appeal 
with the BLM and: the Interior 


Board of Land. Appeals. Subse- 


quently, initial pleadings. were filed a 


with the PEOF Board: of Land | 
Appeals, _ 2 

On May: 16, 1975, aac 
over: this appeal: -was. transferred 


from. the Interior Board of Land — 


Appéals to. the Alaska Native. 


Claims Appeal, Board. (hereinafter : : 


the Board). 
.-By Order. dated Jaly 31, “1975, 


and Order dated Sept. 24, 1975, the 
Board designated the following 
‘parties to this appeal: the State of 
Alaska; the Bureau of Land Man- 
agement; the Seldovia Native Asso- 
ciation, Tne: ; the Cook Inlet Region, 
~Ine.; and the Kenai. Peninsula Bo- 
rough: Briefs: have been filed with | 
the Board by all of the designated 
_ parties, and BLM has filed a Peti- 


“Sec, 11(a)(2) of the Alaska. Native. tion. requesting the Board to remand 


Claims Settlement . Act... withdrew... for. 


this case to the BLM for. further | 


consideration. 
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The record on this ‘appeal was 
closed by Order of the Board, effec- | 
| tive Feb. 27, 1976. ve, 


JU RISDICTION 


6G This is an appeal by the State 


of Alaska from a BLM Decision, 
vacating its tentative approval pre- 
viously ‘granted 3 in 1964 and reject- 
ing its land selection. application to 
6 917 acres of unsurveyed land in T. 
858. BR. 14 W., Seward Meridian. 


_a.construction of secs. 11(a) (2) and 


—12(a) of the Alaska Native Claims 


Settlement Act. Therefore, this ap- 
peal falls within the jurisdiction of 
the board under 43 CFR Part 4, 
“AA(5) and Subpart J, and as out- 
‘lined in the preface to the final pub- 
lication of Subpart. Ji in 40 FR Bali2 
(Aug. 6, 1975). 
Pursuant’ to this Depsrimestal 
policy, the BEM Decision should 


have directed that an appeal,ifany, . 


be filed with the Board, rather than 


oe the Interior Board of Land: Ap- 
| “peals.. Flowever, ‘no’ “prejudice - ac- 


crues to the State of Alaska from 
: this error, since the appeal appears 
‘to have been properly. filed in ac- 
cordance with the law and regula- 


tions applicable - to appeals:to the 


‘Interior’ Board of. Land’ Appeals, 


and - therefore is deemed properly - 


filed with this Board pursuant to 43 


— OFR 4.901 (ce) ' and the transfer of | 
jurisdiction over this. appeal from 


the Interior ‘Board of Land Ap- 
““peals to this Board by the Director, 


“May 16, 197 5. 


DECISIONS (OF THE DEPARTMENT oF THE INTERIOR 


~ 183 LD. | 
STANDING 


roy The Standing of fe State of 
Alaska. to appeal to the Board is 


determined. Some to 43 CFR _ 


which provides: 


§ 4, 902 Who May ‘Appeal: | | 
_ Any party who claims a property inter- 


est in land: affected by a determination 


fr om. which an appeal to the Alaska Na- 
tive Claims Appeal Board is allowed, or 
an agency of the Federal Government, 


may appeal as _prowded. in: this: ‘sub- 
part. Moe ok 


The BLM Decision was based upon. 


No Statement of Standing to ap- 


peal was filed by the State of Alaska 
in this case. Since the State, how- 
ever, is appealing a Decision which _ 


vacated tentative approval and re- 
jected the land selection application 


of the State, the State must neces- 
sarily be considered to have stand- 
bad to appeal such | a Decision, 7 


ADMINISTRATIVE” 
_ PROCEDURE | — 


ae On: Jan: 7. 1976, the BLM -_ 


filed a Petition requesting the | 


Board to remand. this case to. the 


‘BLM for further consideration, and — 
subsequently briéfs were filed by.the © 
‘Cook Inlet: Region, Inc:i, andthe — 
Seldovia Native Association, Inc., 
mn opposition to the Petition for 


remand. The Petition for. remand 


requests that the BLM be allowed 
to reconsider its decision in the light 


of subsequent developments, and | 


: contains the following statement : 


A decision to remand the case. to BLM 


is will also permit the ‘BLM to decide the . 
Office of — and Aeresls, 6 on. i. | 


companion case to this appeal. The BLM 


has not yet acted. on the.land selection 


ess}. APPEAL OF THE STATE OF ‘ALASKA | 
December 20, 1976 


by Seldovia ai ies indicated that it 
has. no intention of making a decision 
_therein- until ‘the | pispositicn of nis 
appeal. , 


Aihoaet, it was eee front 
the BLM Decision of. Oct. 3, 1974, 


that the land selection by Seldovia, 


which was the basis for rejecting 


thé land’selection and vacating the 


tentative. approval of the State of 
| Alaska, had been adjudicated by 


BLM and had been found to be en- 
titled to priority over the State land: 


selection,’ the BLM’s Petition for 


remand clearly negates that infer- — 
ence. Since it thus appears that the 
mere filing of‘a- selection applica- 
tion by the Seldovia Native Asso- 


ciation, Inc.; was the basis for the 
BLM Decision it is clear that the 
BLM Decision was issued prema- 
turely, and: must ‘be vacated: and 


remanded for further proceedings. | 
Secs. 11(a) and 12 of the Alaska — 
‘Settlement » Act, 


- Native Claims . | 
withdraw: and make available for 


Native selection: certain lands pre-- 


viously selected. by. and tentatively 
approved to the State of. Alaska.. 
However, the. Act is not completely 
. self-exeeuting. The regulations in 


43 CHR Part 2650 require the filing ~ 


of a selection, application. by Native 


| Corpor ations,. impose various limi- i 
tations upon Native selections-pur- 
 suant:to'the Secretary’s authority to + 


: administer the. Settlement Act, and 


invoke the normal procedures of the 


BLM for the identification, deter- 
mination and adjudication of con- 


_ flicting interests in the land.—ef., 


43 CFR Part 2650, and Subpart: 


Native © | 
when the Seldovia Native Associa- 
tion’s selection application’ involv-" 
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1821. a i appears that n no o ‘deter- 


: mination has been made that the — 
Native selection was properly filed, | 


meeting the requirements of the Act = 
and the Regulations, and is thus en- 


_ titled to priority over the previously. 
filed State land seléction, the BLM 


Decision of Oct. 38,1974; erroneously 
vacated the tentative approval ‘and 


Fe] jected the land selection applica- 


tion of the State of Alaska, and : 
must therefore be vacated and’ re- 7 


| manded for further proceedings. © 
| ‘This Board cannot’ rule ‘on the 
‘State of Alaska’s tentatively ap- 


proved land selection as it relatesto 
Secs, 11(a) and 12 of the Alaska | 
Claims. .' Settlement: » Act’ | 


ing the same lands has. not. ae es 
adjudicated. — as 
‘The Board, therefore, Sacates the | 


BLM Benge: of Oct. 8, 1974, 
which rejected the State. of Alaska’ 8.0 
~ Selection. Application. + A-057388. 


and remands this case for further. : 


proceeding gs. consistent with, this 
| Decision. ee oa pies ; 


This represents a a unanimous aoe a 
sion of the Board. | 2 


a nal upiru M. Brapy, 
_ Chairman: a 


We CoNCUR: 


FOryen F. ‘Dussine ‘ - ee 
M ember of. the Board. 


Lawrence Matson, 
M ember 0 aos the Board. 
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POCAHONTAS FUEL COMPANY 

7 IBMA 121 

Decided December 20, 1996 


Appeals ig ‘the ‘Mining Enforcement 


and Safety Administration and the 
United Mine Workers of America from 


a decision by Administrative Law 


Judge Charles C. Moore, Jr. (Docket 


No. HOPE 75-680) , dated Mar. 3, 1975, 
vacating a notice of violation issued 
pursuant to sec, 104(b) of the Federal 
Coal Mine Health and Safety Act of 
1969, 


| ‘Affirmed. 


1 Federal - Coal ‘Mine Health vant 


‘Safety Act of 1969: ‘Entitlement of 
Miners: Generally: , 

Responsibility for the enforcement of sec. 
203 (b) (8) is vested in the Secretary: of 
the Interior. . 30: DBC, § 843 Bb) (8) 
aia eo | 


2. ‘Federal Coal ‘Mine ‘Health’ and | 


Safety. Act of 1969: Entitlement of 
Miners: Compensation: ‘Generally 


. “The phrase “regular Fate of pay,” as used 
in see. 203 (b) (3), means the rate of com- 
pensation ‘due | a miner under his job 
classification under .the current. wage 
ngreemen\: 


APPEARAN CES: Richard V. Backley, 
Esq., Assistance Solicitor, and Fred- | 
erick W. Moncrief, Esq., Trial Attor- 


| _ ney, for appellant Mining Enforcement 


and Safety Administration; Steven B. 


Jacobson, Esq., for the United Mine 
Workers of America; Timothy M: 
Biddle, Esq., for appellee, Pocahontas 
Fuel aa Le 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


. ployee’s.. statements - indicate -that-: 
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~ OPINION BY ADMINISTRA- 
TIVE JUDGE STRIEGEL 
INTERIOR BOARD OF MINE 
_ OPERATIONS APPEALS Z 
Background 


On Dee, 31, 1974, an alleged se 
Boa of an interim. mandatory. 
health and safety standard, namely, 


sec. 203(b) (3) of the Federal Coal 


Mine Health and Safety Act of 


1969 was called to the attention of 


a Mining Enforcement and Safety 
Administration (MESA) inspector 


_ by. the United Mine Workers of 
America 


(UMWA). 30. U.S.C. 
§.843(b) (3). (1970) 30 CFR 90.34. 
After an investigation of the issues 
involved and discussions with. all 
interested ‘parties the inspector de- 
termined that there was in fact a 
Violation aud, therefore, issued a_ 
104(b) notice of violation,.to 


Pocahontas. Fuel Company (Poca- | 


hontas). 80 U.S.C. § 814(b) (1970). 


The specific: condition. or practice 


set out on the sec. So as notice. 
provided, to wit: Pare, Ds a3 


‘Howard “Mullins, SSN -936~74-8048 
(official 203(b) transferred employee) 
was not receiving compensation . for his 
work at the. same Tate as. immediately 
prior to his transfer. The company’ Ss 
records | and ‘management’s — and: em- 
Mr. 
Mullins was employed and paid as.a roof- 


bolter operator. regularly. for ‘several 


weeks immediately prior to his. transfer. 
Since the: official transfer Mr. Mullins‘has 


— been: paid as 2: general inside ee at a 


lesser rate of pay. 


Both the statute and the oy ena | 
cited as‘having been violated by the 


| operator i in this notice Describe the 


oo) ==Sti(<i‘ SS! 6 POCAHONTAS #UEL COMPANY Biss 
| | cents oan 


_ same rate on pay ite be seedived by a a 


miner who elects. under sec. 203 of 
the Act to transfer to an area of the. 


mine less injurious to his develop- 
ng pneumoconiosis, to wit: 


2 ae + compensation * * *. at not. jens than 
_ the regular rate of pay received by him 


immediately prior to his transfer... 


~On Jan. 3, 1975, Pocahontas filed 


an moh ete for review under sec.. 


105(a) (1) of the Act, 30 U.S.C. 


§ 815(a) (1) (1970), and a motion 
for expedited hearing pursuant to 


43 CER 4.514. The motion for ex- 


-pedited hearing was granted on 


scheduled for Jan. 16, 1975. On-Jan. 
16, the Administrative Law J udge 


issnied an order extending the origi-. 
nal abatement time. from:.8 a.m.,. 


dan. 6, 1974 [should have said 1975] 


until - “the decision: in..this. matter. 
| has become a final decision of the 
- Department of the Interior thr ough 


operation of law.’ Prior to the ie 
ing, the parties. filed a written 1 stip: 
ulation ‘of fact... | 


On Mar. 3, 197 5, ne danie: . 


tive Law Judge | acsued his decision 


finding that MESA did have the 


authority to enforce sec. 203 (b) (3) 


as a mandatory health standard by. 
| issuing a notice of violation under | 
the provisions of sec. 104(b). of the — 
Act. The Judge. further held that — 
- the notice of. violation should: be 
| vacated. due to the fact that the op-. 
erator had complied with sec. 203 
(b) (3). A notice of appeal was 


- filed with the Board by the UNWA 


and MESA, and subsequently, time-' 
ly briefs: were submitted for the 
- Board’s consideration by all parties’ 
| i: ‘Secietary, has jurisdiction to en- 


involved. 


in see: 
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dod : 


AB: ‘the. hese Pocahontas con-: 


‘ tended that there was no.authority 


for MESA to assume jurisdiction i 
over sec. 203(b) (3) and relief 


should have been sought from the 
Secretary of Labor under sec. 428 
of the Act through procedures pre- 


scribed by him. Pocahontas has not 
pressed its: jurisdictional argument 
on appeal, but it did suggest by 


footnote in. its brief that “* * * the. | 
preliminar y question of jurisdiction 


is'* * * properly before the Board | 


if the Board wishes to deal with at Me 


sua sponte ** #2 

Both of the appellantss MESA. : 
and the UMWA, contend that the 
term ‘ ‘regular rate of pay,” as used 
203 (b) (3). of ‘the Act, 
should ‘be defined as that rate of 
pay being received by a miner im- 
mediately preceding his. transfer 
irrespective of'the job classification 


and that therefore the Administra- 
tive Law Judge is incorrect in hold- 


ing otherwise. 

- Pocahontas, on the other end 
contends that the Administrative 
Law J udge correctly held In. the 


instant case that. regular rate of. 
pay. means 
to which a miner.is entitled ‘under a 
his particular job classification un- 


the rate 


der the current wage. agreement 
and not the pay being received as 
a result of the: temporary. detail. 


I ssiues | 


The issues to: be: isposed of in 
fis decision are: 


A. Whether the: : Auimnisteative - 


Law Judge correctly held that the 


of | pay 


~ force sec. 208(b) (3) of the Act by 
Issuing ‘a notice 2 of violation under 

| '. term defined by sec. 3(a) as “* * * 
the Sécretary of the Interior or his 


_ See, 104 (b). 


B. “Whether the Administrative | 


Law Judge correctly construed and 
applied the term “regular rate of 


pay” as used in sec, 203(b) (3) of © 
the Acti in the circumstances of this 


| case. | 
ae Discussion 


= For the reasons stated oe 


- the Board affirms the Administra- 
tive Law Judge’s decision, holding 


that the Secretary, and by delega- 


tion MESA, have jurisdiction to. 


enforce sec. 203 (b) (3) of the Act 
and that the term “regular rate of 


pay” is properly defined in the cir- 


cumstances of this case by. reference 


to the particular miner’s job classi-_ 
fication. under the applicable col- 


lective. barg gaining agreement be- 
tween ‘the. yes and. the oper: 
ator... sida : aa 


AC 
1 Sec. 203 (b) (3). falls within 


| Title II of the Act which compr ‘ises” 
secs. 201- through 206. 30 U. S. C. 


§§ 841-846 (1970). Sec. 201(a) pre- 


scribes that “* * * provisions of _ 
| sections 202 through 206 of this title | 
no shall be enforced i in the same 


manner and to the same extent as 


any mandatory health’ standard 
promulgated ‘under the provisions 
of sec. 101 of this Act.” The “man- 


ner” of enforcement. is set forth in 


.1The Board takes cognizance. of the. fact 


that not all operators are constrained by a 
collective bargaining agreement and as to 
those instances the Board reserves judgment 
as ‘to the appropriate construction of the term 
~feeniar, rate of ‘pay. is i . 


DECISIONS OF ‘THE | DEPARTMENT. OF THE INTERIOR | 


. Lee LD, 


“see. “104 which places exclusive en- 


forcement in the “Secretary,” a 


delegate.” 30 U.S.C. §§ 802 (a), 814 
(1970). ‘Based on the foregoing, 
there. can be no- question that the 


Congress originally conferred the 


jurisdiction on the Secretary to en- 
force the unless puatuLory pry ovl- 


sion, 


It is true, however, that: the Act 


ie aniended 4 in May 1972. by add-_ 
‘Ing (among other secs,)- sec. 428 


which provides - procedures by 


which a miner may: obtain relief 
from the Se¢retary of Labor if he 


is ‘able to demonstrate that he has. 
been discriminated against by an — 
operator, “* * * by reason of the 


fact. that such miner ‘is suffering 


from pneumoconiosis * * *.” There : 
was no repeal of sec. 208 (b) (3). 30- 
U.S.C. § 9388. (1970). Tt cannot, 
however, be inferred from the lan- 
euage or passage of the amendment: 
that the ‘Secretary’s: power or re- 


sponsibility to enforce-the interim 
“mandatory ° health standards was 


abrogated in any way. eo" 
In any event, Pocahontas’ argu- 


ment that the Secretary is without 


jurisdiction cannot prevail before 
this Board, because the Secretary 


_agser ted j jur isdiction over sec. 203 of — 
the Act in Dee. 1972 when he pro- 
. mulgated regulations implementing 


this sec. of the Act. 30 CFR 90.30- 
90.40. The assertion: that the Secre- 
tary is without jurisdiction is then 


an attack on the validity of these 


reg culations and the Board has often. 


stated it has no authority to review 


a: POCAHONTAS. FUEL. COMPANY | 
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: the ‘validity of rene promul- 
gated by the Secretary. See,. é. Go 


UM WA v. Inland Steel. Company, 


6 IBMA 71, 83. LD. 87, 1975-1976 
OSHD par. 20,529 (1976) and 48 
CFR 4.1. : 


Referring to sec. 203. (b) (3),. Po- 


cahontas. contended before the Ad- 
ministrative Law J ud. ge that. the 


Board had previously: held that the 


“Secretary of Interior was without 
jurisdiction over this matter, * * *.” 


In support of that contention, : Po-. 
cahontas cited Jesse Hi iggins v. Old 


Ben Coal Corporation, 3 IBMA 237, 


‘81 LD. 498, 1973-1974 OSHD par. | 
18, 228 (1974). Higgins, SUpTA, 1S 
| ae in point because that case stands — 
7 merely _ for two. propositions, 1a 


(1) that allegations. by. a miner of 


discrimination based | on. ‘pheumoco- | 


niosis constitute a legally sufficient 
claim for relief from the Secretary 
of Labor under sec. 428 and not 


fromthe. Secretary under sec. 110, _ 
80 U.S.C. 88 820(b), 938 (1970) ;_ 
and (2) that a miner. cannot -pro- 
— c90ed directly to file for relief under 
sec. 203 for an- alleged violation 
thereof. The decision.in the instant 


case is not intended.to disturb either 
_ of those propositions. 

Even though both this case. and 
the Hi Ggims case involve the rate of 
compensation to be received by a 
miner who exercises his option to 
transfer under sec. 203(b) (2) of the 
Act, the instant case has arisen from 
a different set of procedural circum- 
stances. The Zi iggins ‘case was 
br ought. by: individual - ‘miners as 
contrasted to the instant case which 
is pane ee by. MESA. 
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Tn sum, ¥ we cai that is ee 
‘ministrative Law Judge correctly 


rej jected. Pocahontas’ attack on the 


Secretary’s jurisdiction to enforce 
sec. 203. Hes 


a [2] As has been previously pomt- | 


ed out, the facts in this case are un- 
disputed and were stipulated put 


to hearing. 


‘The facts. which led to the inspec-. 
tor’s conclusion that the operator 


had not complied with sec. 203(b) 
(3) were: (1) immediately prior to — 
‘transfer, Mullins had been working 
the majority: of the time on a tem- | 
‘porary detail as a “roof bolter”; 
(2) under the collective bargaining 
-agreement, Mullins’. job. classifica- 
tion was “general inside laborer’; — 


(3) upon transferring Mullins toa 


non-face occupation in the mine, the 
operator compensated him at arate — 
of pay supported by. his job classi- 


fication rather than the compensa- 


‘tion he had been receiving as a tem- 


porary “roof bolter.” Under the-col- 
lective bargaining agreement “gen- 
eral inside laborers” are paid $49. 75 


per day and “roof bolters” are paid 
‘$40. 25 per day. 


~The record discloses that ‘Mullins, 
prior to his: employment. at’ the 
Maitland Mine, had held a position 


asa permanent roof poner aoe | 


, 2 Mullins was jeaionaly employed at the 
company’s Kepler ‘Mine. That mine was closed 
in Dec. 19738: The company offered Mulling 


-employment at the Maitland Mine ; however, 
‘since there were no permanent roof bolter jobs 
‘open at ‘that time he was offered and accepted 


‘employment as a’ general inside laborer. Mul- 
lins began work in’ the trailed Mine: on 


Jan. 9, 1974. 
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date the operator’ ‘was’ notified by 
MESA that Mullins had elected, to 
transfer to a non-face occupation in 


the mine under sec, 203 (b) (2), 
Mullins worked the majority of his 
time in the Maitland Mine on a tem- 


porary detail as a roof bolter.? Dur-. 


ing the approximate . 5-month 
period.of Mullins’ employment. in 


the Maitland Mine, there were five 


permanent. roof bolter positions ad- 
vertised, one of which (Apr. 2, 
1974) went ‘unfilled because. there 
were no applicants. = -_— 
On May. 28,-1974. Genes that 2 
weeks after the operator had been 
advised by MESA of Mullins’ elec- 
‘tion to transfer to a non-face occu- 
pation), three additional perma- 
nent: roof: bolter positions were ad- 
-vertised. Mullins bid on one of these 
but was" unsuccessful because 
another > applicant had pemlority 
nights overhim. 


It is obvious from the facts out- : 


lined above’ that had Mullins been 


: desirous of gaining a position i in the | 





8 See: 203 (b) (2) reads as fotlowa: “Wifective 
3 years. after the date of enactment’ of this 


Act, any miner who in the judgment. of the — 


Secretary of Health, Education, and Welfare 
-based ‘upon such reading or ‘other medical 
examinations, Shows evidence of the develop- 
ment of pheumoconiosis shall be afforded the 
option of -transferring from: his: position: to 
another position in any area of the mine, for 
such period or periods as m&y be necessary to 
prevent further development of such disease, 
where the concentration of respirable dust in 
the - mine atmosphere is. not more than 1.0 


Milligrams of dust per cubic’ meter of air, or 


if such level is not attainable in such mine, 
to a position in such mine where the concen- 
tration of respirable. dust is the lowest attain- 
able below 2.0 eee Dee cubic meter. of 
air.” . Be a 5s fet, Aas 
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Maitland Mine as a permanent roof 
bolter there’ were ample opportuni- 
ties for him to make his intentions 
known. The facts further demon- 
strate that: had Mullins been desir- » 


ous of a permanent roof bolter 
position and had he bid on the ‘Apr. 
2, 1974 position, he would have been 


‘successful. It appears that only after 
he had electéd to transfer to a non- 


face occupation in the mine did he 
make ‘his desire for a permanent 


: roof bolter position known. 


The Board i is of the opinion that 


this miner, having rejected the op- 


portunity to obtain a permanent 


position of roof bolter commanding 


a higher rate. of pay than his job 
clagsiGication as an inside laborer 


would. support, should not now be 


entitled to the rights of a. permanent 
root bolter. to. be. transferred with 


him toa non- -face occupation in the 


mine.* ,. | 

We hold; heh. tae the Ad- 
ministrative Law Judge properly 
concluded that ‘Pocahontas didnot 
violate -sec. 203(b) (3) of the Act, 
and. we must affirm his order vacat- 


ing the ee notice of: violation. 


ORDER. 
WHEREFORE, pursuant to the 


| authority. delegated to the Board by 


the Secretary of. the Interior (43 


CFR 4.1(4)), IT IS HEREBY 


NN that — . nudge’ : a 


4 The ‘Board reserves aaudsment for the eatin is 
should the facts in a given ease Clearly indicate 
that an operator, in bad faith, abuses the job 
classification system by excessive use of tem- 


‘porary job detaiting.. a , 
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sion in the above- captioned case IS. 
AFFIRMED. ants 


“Lous: E. Srancas) 
» Administrative Judge. 


| Wn CONCUR ¢. 


Dav Doan, | | 
Ohief Administrative Judge. 


Howanp J. Scumrimnemrs, J R., fy 
Administrative J aie * 


‘ase pares COAL 
CORPORATION 


On Reconsider re En n Bane 


7 IBMA 133 | 
“Decided Deegan 20, 1976 


Petition for Additional Reconsidera- 
tion by the Mining Enforcement and 
Safety. Administration of the Board’s 
decision of Sept. 30, 1976, reversing ‘its 
prior ‘judgment. and affirming a de- 


 gision” by Administrative Law Judge 


Moore vacating 22 notices of violation 


: . under sec. , 109 of the Federal Coal Mine 
Health. and. Safety Act of 1969 in 


- Docket Nos. MORG 73-131-P, 73-145- 
BP, HOPE 73-305-P, 73-382-P, and 
73AG5-PL 


- Affirmed. 


| Federal Coal Mine Health and Safety 
Act of 1969: Respiratory Dust Pro- 
- gram: : Generally | 


Coal, ‘dust’ particulates’ in excess of 5 


aie microns in-size are not “respirable dust” 


as © a matter. of law -under- 30. U.S.C. 
| § 878 (KE) ( 1970) and 30 : CFR 70.2(i) : 


| Bh Be EASTERN ASSOCIATED. COAL CORPORATION _ 
December 20, 1976 
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APPEARANCES: apieny a Maisco- 7 


lino, Esq., Acting Associate Solicitor, _ 


Robert J. Phares, Esq,, Acting Assist- 


ant Solicitor, and Robert A. Cohen, 


Esq., Trial Attorney, for petitioner, | 
Mining Enforcement and Safety. Ad-. 
ministration; Thomas E. Boettger, 

Esq., and James R. Kyper, Esq., for ~ 
respondent, Eastern Associated ‘Coal - 
Corp. “9 Guy Farmer, Esq., and William | 


A. Gershuny, Esq. , for amicus curiae, . = 
Bituminous Coal Operators’ Assn., Ine, ; 
_ Howard ‘Walderman, Esq., for amicus 


curiae, National Institute of Oceupa- 
tional Health and Safety. 


OPINION BY CHIEF ADMIN- — 


ISTRATIVE JUDGE DOANE: : 


INTERIOR BOARD OF. MINE 
OPERATI ONS APPEALS 


On Sept. 30, 197 6, 2 | taajority of 


a three ete: panel of the Board 


set. aside its prior decision. in Ap- 


peal No. IBMA 75-95, 5 IBMA 


185, 82 ID. 506, 197 51976 OSHD 


ae 90,041 (1975),. and concluded _ 


that ‘Administs rative Law. Judge 


Charles C. Moore had correctly ; va- 


cated 22 notices of violation issued 
by various federal coal mine Inspec- » 

tors to Eastern Associated Coal — 

Cor ‘poration (Eastern) - under sec. 
104(i), ‘of the Federal Coal Mine oe 
Health and Safety Act of 1969, 30 
U.S.C. § 814(i) (1970). 7 IBMA 14, | 
83 ID. 425, 1976-1977 OSHD. par. © 


P1195. (1976). Judge - Moore had 


acted on a petition by the Mining 
Enforcement and Safety Again E 


tration (MESA) for assessments of | 
civil eae under: sec. - 109 of the — 
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Act, alleging that on the 22 separate | 
occasions represented. by such no-| 


tices. Eastern had exceeded. the ap- 
plicable. limit ‘on the average con- 
centration of respirable dust in the 
"mine atmosphere. 30 US. C. § 819 
(1970).* | 

_. Simply stated, ae maj jority’ s con- 
clusion was that Eastern. had over- 


come. MESA’s prima facie case by 


showing by a preponderance of the 
evidence that MESA’s sample data, 


DUEDOTeINS to. represent. concentra- 


tions of ‘ ‘respirable dust,” prejudi- 


~ cially included indeterminate frac- | 


tions of oversize dust particulates 
which are not respirable as a matter 
of law under sec. 318(k) of the Act, 


80 U.S.C. § 878(ic) (1970), and its 
regulatory our 30° CFR. 


70.2(1).. 
~ On Oct. 8, 1976, MESA ee 


for a stay of the final effect of the 


majority’s Sept. 30 decision pending 
additional reconsideration. MESA 
also moved for consolidation of the 


instant case with Appeal No. IBMA 


76-54 which also involves Eastern 
and presents a similar question re- 
garding oversize particulates. 


“A special en banc panel. of all 


: eligible members of the Board was 


assembled on Oct. 13, 1976, for the 


purpose of dealing with MES A’s 


motion and any. further ensuing 


| proceedings. > In an order released 


a“ ‘1 'The detailed background of ‘this appeal ‘dg 
.set forth in the Board’s. previous. opinions and 
need not be repeated here. - 


~~ 2 Although the. Board: is ‘authorized to eo 


three regular members, for a long time and 


~ -wntil recently, it has labored with the services 


‘of only two. When * necéssary, the ex- -officio 


“member of the Board, the Director of the Office . 


of Hearings and Appeals, or the alternate 
member of the Board, David Torbett, was 
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the ex-officlo and alternate members, . 
assigned because this case has become ‘a test 
_- vehicle of overwhelming and extraordinary im- — 
portance. A similar case has not arisen in the © 


{83 1.D. 


on that same date, the Board 
oranted MESA’s motion. An addi-. 
tional 15-day period for submission 


of supplemental briefs was allowed 
and oral argument on the record 


was set for Nov. 5, 1976. Timely 
supplemental briefs were filed by the 


parties, and the Board has.also had 


the benefit of the views ‘of the Bitu- 
minous Coal Operators’ Assn., Inc. 


-(BCOA), and the National Tnsti- 


tute of Occupational. Health and 
Safety, Department of Health, Ed- 
ucation, and Welfare, both of whieh 
participated as amici curiae. Oral 


argument before the undersigned 
panel took place as scheduled. 


It should be recalled that the 
majority held that the applicable . 
limit on the average concentration 
of respirable - dust in- the mine 
atmosphere allegedly violated by 
Eastern was. 3.0. milligrams of 


respir able dust ‘per cubic meter of 
air, respirable dust being defined as 


OR = hae 


only dust particulates 5 


micr ous or less in size.” The major- 
ity arrived at that interpretation by 
reading sec. 202(b) (1), 80 U.S.C. 


§.842(b) (1) (1970), and its regula- 


tory alter. ego, 30 CFR.70.100(a), in 
con) junction with sec. 818(k) and its 


regulatory counterpart, 80, oe He | 
70.2(i). | 


While MESA’s specific argu-— 


-Inents have varied from time to- 
‘time, its basic Position has been that _ 


designated to ‘ait with the repanak eiginbere. | 

The en banc panel assembled here, consisting 
of the three regular Board members as well as 
was 


past, and it is unlikely that any em banc panels 
will be assembled 1 in the future. 
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“sec. 202 oF the ‘has ana 30° CFR 


a), 100 were not meant to be read 


380 CFR 70. 2(i), respectively. In the 
midnight hour of this proceeding 
7 MESA has reasserted that. pars 
and has sought to shore it up with 
new arguments, Although counsel 


for MESA equivocated at oral argu- 


ment, contending euphemistically 


- that MESA was merely asking that 
the Board hold sec. 318(k) and 30° 
_ CEFR 70. 2(i) “inapplicable” to sec. 
202 and 30 CFR 70.100, MESA’s 
brief makes clear’in no uncertain 
terms that MESA’ is demanding 


that we: ““anore” the former. i In con- 
struing the latter. . | 


In arguing for its position i in this 
latest round of briefing, MESA. 
neither quotes hor relies on the lit- 
eral language of the Act or the reg- : 
ulations. Implicit in. this’ omission | 


| _ is a recognition that the preambles 
to sec. 818 of the Act: and:30 CFR 


40.2 leave no room for.a serious as- 


‘sertion that subsec. (k)- of sec. 318 


when reading subsecs. (b) and. (e) 


of sec, 202 or the Act and 30 a . 


| 70. 100, respectively. : 


MESA rests its nodition’ on a se- 


ries of related arguments for 2 


aia construction. designed: to 


8. See, 201 (a) of the Act, 30 U. S.C. °§ 841 (a) 
v 197 0) provides in pertinent part: “The provi- 
sions. of secs.. 202 through 206 of this title. and 
the | applicable . provisions of section $18 of 
title ‘IIT shalt | be. interim mandatory. health 
standards applicable to all underground. coal 


mines. until superseded in. whole or in part BY 


improved mandatory health standards promut- 
gated by the Secretary under the provisions of 
sec.’ 102 of the Act.” * * © [Italles added.] | 
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r ationaliza past practices, the literal 
language of the Act and reg ulations 
in light of the definition of the term | 
“respirable dust” in sec. 318(k) and 


to the contrary notwithstanding’ 
Before addressing ‘ourselves’ ‘Spe- 


‘cifically to MESA’s latest argu: 


ments, we state at the outset that all’ 
of the undersigned agree that the” 
majority correctly decided this case” 


on reconsideration. We see no need. 


to repeat what was said before, and 
we find it necessary to deal in detail « 
only with the specific assertions ad- 
vanced by MESA — in the datest | 


7 round of arguments. 


: Treating MESA’s prganionie in. 


the | or der in which they were’ 


briefed, we begin with MESA’s re- : 


-newed effort to persuade the Board ae 
that the Congress intended sec. 202 | 
(b) to be ee in conjunction. with. | 
sec. 202(e) without regard for sec. 
-818(k) in order to. determine the 
applicable standard of care. We are — 
asked to draw that conclusion on 
the basis of two premises. The ma-" 


jor premise is that the Congress ve- 


quired rather than merely author- — 
ized sampling by the MRE instru-" 
and’ subsec. (1) of 80 CFR 70.2 are — 
“inapplicable” or can be “ignored” | 


ment or other equivalent. device’ in | 

sec. 202(e). ‘The secondary premise . 

is that the definition of the words 
“respirable dust,” embodied in sec. 


318 (k) in terms of linear, micro- 
scopic size, is incompatible with the _ 
. sampling» cnisthed allegedly man- | 
dated by the Congress because the 


MRE. and any equivalent: device de- 
termine the levels of dust -concen- 
tration on.the basis of the aerody- 
namic size of particulates. ‘We are 
told that linear microscopic size and — 
aerodynamic size are wholly differ- 7 


ent measurements. even. though the 
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standard unit of each is said to be a 


‘micron.’ 


Tn our opinion, the major prem- 
ise of this initial argument is in- 
consistent. with the statutory lan-- 
guage and the legislative history. 


Sec. 202(a) of the Act, 30 U.S.C. 
§ 842(a)( 1970), states that “* * * 
samples shall be taken by any de- 


_wice approved by the Secretary and. 
the Secretary of Health, Education — 


and Welfare.* * * 4? (Italics added). 
That provision would have been 


superfluous if sec. 202(e) had been ; 


designed to require usage of an 


MRE instrument or equivalent sam-_ 
pling device. Furthermore, the Con-. 
ference Committee in discussing 7 
_ between sec. 318(k) and the method. 


sec. 202(e) specifically said: “* * * 


‘Both. the MRE and other devices | 


must be appre oved by both Secretar- 


ies.” House Comm..on Ed. and. 
Labor, Legislative H istory, Federal | 
Coal Mine Health and Safety Act, 
Comm. Print, 91st Congress, 2d - 


Session, 1124. The Statement of the 
House Managers explaining the re- 


sults. of | compromises in the Confer- 3 
ence ‘Committee is_ to. the same ef-: 


fect. 7d. at 1036, Both the. Confer- 
ence Committee: and the. House 
Managers: wrote their reports 
against the background of a legis- 
lative history showing a discarded, 


early Senate version.of the Act 


which made sampling by the MRE 
instrument mandatory in explicit 
terms and which did not contain a 
definition of “respirable dust.” 
‘Hearings before: the Subcommittee 
on Labor. of the Committee on 
Labor and Public Welfare, United 
States Senate, 91st Congress, Ist 
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Session, S. 355 at 61-62, S. 1094 at 
56. If anything, the. legislative his-. 


tory overwhelmingly suggests that. 
the Congress specifically decided to 


divorce the standard from the sam~- 


pler rather than to wed them so in- 
dissolubly that the two. Secretari 1es 
would be tied to any particular Ssys- 
tem of sampling. Thus it seems to 


-us that in sec..202(e) Congress only _ 


sought to authorize sampling with 


the MRE or equivalent device and — 
assumed that a method. of. refining 
the data would be applied to deter- 
mine the average concentration of 


dust. 5 Inicrons in..size or less.* — 
As to the secondary premise re- 
panding the alleged incompatibility 


of sampling authorized im sec. 202 


(e), MESA refers to portions of the 


testimony of Dr. Corn, a duly qualli- 
fied expert, called by Eastern. 

. Among other statements of Dr. 
Corn, MESA cites. the. ani. 
from Tr. 332: i Bs. 

* # & Wor years the Pathologist couldn't 


explain 200 micron fibers in the lungs, | 
how they get in, it’s impossible ; but, well, 


7 when they,; put them. through these in- 


struments, they saw the 200 micron fibers 
landing right next. to ‘the less 10 micron 


_spheres. And what that was telling them © 


was no matter what they look like; ‘they 
settled.in there compatable t to the eahes 


cal, particles. ee Be 


-Frankly,. this: iivanene even ‘when : 
| read in context is eparey poveee 


# We think it was contemplated that if ‘gue 
a method did not ‘exist or ‘could not be devel- 
oped, and if it was . determined that. the MRE 

and the. personal sampler should. be used, 


_ Congress intended that rulemaking would take 


Dlace to make whatever adjustments in the 
interim standards . that | _ were. required. — 80 


U.S.C. § 811 (1970). 
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and it a demonstrates: a hard 


| and fast distinction between linear, 
microscopic size on the one hand, 
and aerodynamic size on. the other, : 


as MESA asserts. 


MESA also relies: on. _excerpis 
from Dr. Corn’s testimony at -Tr.. 
306-307..The quotations are drawn 


from direct examination by counsel 
for Eastern, Daniel. cialis and 
read as follows: pet ag 


A, * ** We say anything greater than 


10 microns will not get into the pulmo-— 


nary. compartment, and the dust hygienic 
consistence, aerodynamic equivalent di- 


ameter, the size of the sphere of Density : 
| : _ it’s either the MRE; the cyclone. They’ re 


. 1 10 microns or smaller. : 


ew, & 5-3 les * 


Pe eR Why would it have been or why , 


was it that: respirable dust was defined 


as five microns and less, and why were 
we concerned with that?-I. think ‘you cov- 
- _ ered the first part of the inhala'tion. And | 


why was it the five micron cut-off point? 
A. To my knowledge, there are two cut- 
‘off ‘points ; ‘a 10 micron associated with 
the Atomic Energy Commission served in 
this country, and the 7. 1 micron. .associ- 
ated with the British Medical Research 
Council eurve..We start accepting par- 
_ ticles which will get to the pulmonary 


say. the dust . hygienic significance is 
either of 10 microns or smaller 3 ; aerody- 


namic equivalent. diameter, ‘if you speak | 
of the United States Atomic Bnergy Com- 


- mission curve or.7.1 microns aerodynamic 
equivalent: diameter and. smaller if you 


_ Speak of. the British Medical Research 


Council. acceptance curve. So that is the 


a starting point... ‘Those are the ‘starting 


points for acceptance, 


The response in this colldquy refer 
to an. aerodynamic quality of dust 


“particles, bat. hat. deters! is in | 


relation to.the word “diameter,” and 


it.is common. Knowledge that a “di- 


ameter” is a: linear measurement, 
a. fact which, actually _ subverts 


MESA’s argument: .We see nothing 


in this. exchange: which proves 7 


MESA’s . point: directly or. -in- 


| directly, 


Finally, MESA cites the ‘ates . 


_ ing from the cross-examination of 
_ Dr. Corn by, its counsel at Tr. 885: 


’-Q. When we talk about respirable dust, 
then, are we: talking: about what is pees 
up. by MRE? 

AL When I speak for qespirablo: dust, 


both respirable dust. If you ask me— 
Q. Under the law I mean. . 
A: Under the-law, I- Beleve. that the 


_ MRE defines it. . That is my understand- | 


ing. of the law. 


The question ached: by sonnaale as 


amended, called for an opinion on 
a point of law, an area beyond the ~ 


witness’ expertise and a matter as _ 
to which he was not competent to 


give testimony. Accordingly,. the 
opinion given by .Dr. Corn has 


3 _ neither evidentiary nor legal signif- 
? compartment in varying proportions at... as 
either 10 microns. or 7.1. Now, these two 

curves are slightly different. Five microns — 


is in both of them, but I think I- would | 


icance, and MESA’s-reliance: upon 
it to demonstrate alleged. incompat- 
ibility between the’ sampling’system 
authorized in sec. 202(e) and the 
legislative definition of “respirable 
dust” i is misplaced. . oc 

‘Other testimony | in the: record, 
apart from that given by Dr. Corn, 


suggests strongly that, contrary to 


MESA’s assertion, . ee micro- — 


Scopic size is ‘indeed relevant to 


sampling by the MRE: instrument 


- and personal sampler, As the ‘Inajor- 
ity pointed out previously, it.is un- 
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contradicted. that MESA subjects ; 
samples showing a net weight gain 
in excess of 6 milligrams: to stereo » 


microscopic analysis and eliminates 


those showing what it believes are. 


excessive numbers of particulates 


larger than 10 microns in linear size. 


scientific | bases - for 


While the 


MESA’s practices in this respect re-— 
main shrouded in obscurity, largely 
asa result of its meager evidentiary 
presentation, the eevious inferences 


that can be drawn from this evi- 
dence quite clearly are that the raw 
data produced by personal samplers 
are not taken at face value, and 
~ linear, microscopic size. is related to 


the validity of any single sample.® 


‘Before moving on to. MESA’s 
scond argument, there is one more 


point to be made. The legislative — 
history tends to refute MESA’s fac-_ 

tual assertion regarding the alleged- 
ly dual definition of the term “mi-. 
cron.” As amicus BCOA pointed | 


out in oral argument, the record of 


the legislative hearings from. the : 


House shows that at least one emi- 


nent English expert, Dr. Jethro- 
Gough, was specifically asked by 
| oe the mi- 


Hep ceca Mink: 


8In tts Jatest brief, MESA argues that ‘ts 
practices with regard to this class of samples 
were designed “* * * to check proper sampling 
techniques,” and are not “* * * directly re- 
lated to weight gain * * *, ” ‘Supplemental 
Brief of MBSA on reconsideration en bane, 
p. 16. We have no idea as to what MESA meant 


to convey precisely by this argument due to its | 
conclusory and vague nature, and MESA did | 


not refer to the evidence. of record to our 
~ port it. 

’ We have given no weight to iunselta “testi- 
monial” assertions at oral argument designed 


- to rehabilitate testimony of the witness Paro-_ 
beck as to the bases for MESA practices with 
regard to screening out invalid samples. See | 


Eastern Associated Coal Corp., supra; T IBMA 
32-33,n.14. 
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cron ‘measurement | a size measure- 
ment or weight! 2 Dr. Gough re- 
1 “Th 93 
p ied: at is a Sizé measurement. 
See Hearings Before the Subcom- 


‘mitee on Labor of the Committee on 


Education and Labor,’ House. of 
Representatives, 91st Congress, 1st 


Session, on. H.R. 4047, H.R. 4295, 


and H.R. 7976, 651. One would sup- 
pose that if science were so impre- 
cise as to have two entirely different 
definitions of a standard unit of 
measurement such as a “micron, ” 


then Dr. Gough would have men- — 
_ tioned such a fact.in responding to — 


Ms. Mink’s query. And in any event; 
if there is such duality, there should 
have been direct expert evidence in 


the evidentiary record of this case 


to validate this as well as other un-— 
documented assertions of fact in 
MESA’s brief with regard to the 
pane system. 


- MESA’s second argument is a = ma 
sponse to one of the. reasons for the: 


majority’ s refusal to i ignore sec. 318. | 
(k) and 30 CFR 70. 2(i) and. its de- 


termination to’ give those secs. the 


full meaning they were intended to 


have. MESA now insists, contrary iz 
to the majority’s view, that there is 

ample judicial authority to support 
a judgment by the Board in effect 


reading both sections out of the Act 
and | -regulations, | as appropriate. 
The significant authority put. for- 
ward is a quotation. from the deci- 
sion of a three-judge district court — 
in O-Line, Inc. v. United States, 376 


F. Supp. 1043 (D. R.I. 1974) where 


the Court said, 376 F.Supp. at 1048: _ 


_ The general principle of legislative con- 
struction is that statutory definitions 
control the meaning of words. See Law- 


es} BASTERN- ASSOCIATION COAL CORPORATION. FOL 
ee 4 December: 20, 1976. 2 | a 


son Vs. Suannee. Fruit and Steamship 


. 00., 836 US. 198, 69 S.Ct. 508, 93 L.Ed. 


611 =(1949).. An exception to this rule 


_ arises when. a. mechanical application of 
the statutory: definition creates obvious: 


_ ineongruities in the language of and de- 
_ stroys @ major purpose of the. Statute. 
Id. When the application of the literal 


| sistent with the purpose of the statute, 


the judiciary may look. to the legislative 
history to. reach — a. conclusion. * ae 


[Italics added] 
Having read both. Lawson and 


O- Line, supra, we are of the opinion Ss 


that neither. of these Cases - is in 
- point. ne 


- We perceive no obvious ncuniee 


incong gruity resulting from reading 


gees, 202 and 318(k) together. that — 
~ collection. actions. under. sec. 109 
(a) (4) ‘of the- Act, 30 U.S.C. 


Furthermore, both of those cases - §819(a) (4) (1970), straining the 


calls for application of. the above- 
_ quoted. principle of construction. 


involve a. situation. where a court 


took an isolated liberty with a legis- 

- lative definition by reading it nar-— 

— rowly, and did so because the only | 
alternative to the particular frus-— 
tration of the statutes involved was — 
_ the impractical one of resort to the 


Congress for a curative, legislative 
amendment, The present case is not 


i comparable because MESA is not 


merely asking us to read sec. 318 (k) 
and 80 CFR 70.2(i) narrowly ; 


: MESA i 18 importuning us. to emas- 7 
culate them totally, to treat them as 


if they. virtually did not exist and 
could non: be. amended ate rule- 
making. : 
A further paint ser ving to distin- 
guish O-Line and Lawson, supra, 


from the case at hand is that, far | 
from destroying a major purpose 
of ‘the Act, the majority's juds- | 


- (227-814 778, 


| ment, eich we fon today is 
likely to have some constructive ef- 
fects and none that is. especially. tiga 
harmful. For. one. thing, even if we o 


were willing to overlook the anemic | 
quality . cn MESA’s | evidentiary — 


: ) 3 a presentation and the questionable 
words would bring about a result incon- © nature of its le gal theories with re- 
‘spect to sec. 318(k), 80. CFR 70.2 - 
(2), 30 CFR Part 74 and sec 101, 
we | doubt that counsel. 


“operators would be beguiled by : any 


for. the 


sophistries designed to sustain the 


subject. notices. The result of any 
misguided effort on. our part to — 
- lmpose assessments. based - on. the a. 
notices now before us is likely. 


to. be untold . numbers of. futile 


patience and resources of severely 
pressed United States attorneys and 
select federal district. courts. For 


another thing, should it: be neces- _ i. 
sary to resort to rulemaking, a mat- = 


ter to which we alluded in the pre- 


vious: decisions, any hiatus in the 
issuance of notices under sec.. 104 


G)s if. there is one, is. unlikely to 


have a substantial impact on oper- 
ator behavior. There is no indica- 
tion in the record that operators” 
will cease existing or projected ef- 
forts to reduce excessive concentra- 


tions of hygienically harmful coal 


dust particulates in the atmosphere 
- of their mines especially since they © 
know full well that the hiatus will 


be relatively brief and liability to | 


pay compensation in new so-called ie 
“black lung” cases under Titles IT 


and IV of the Act is continuing. 
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_ MESA’s final argument against 


_ _ the majority’s conclusions’ is an as- 


. gertion that the Board is without 


~. authority to impose its own defini- 


| ‘tion of “oversize particles” when 
none appears in the Act. This argu- 
‘ment flows from MESA’s unproved 


contentions with regard to the sam: _ 

pling system. Indeed in makingthis  ..,.. 
argument, MESA goes so far as to — _ | 

say that itis’ not’ under any legal | 
obligation to compensate for weight | 
gain attributable-to any size partic- 
ulate; no matter how large, but then - 


undercuts that assertion by refer- 


ring to its own practice of voiding 


- some samples containing a number 
of particulates in excess of 10 mi- 

crons. We reject this argument asa 
_. self-contradictory attempt: to trans~ 
mute a question of fact. into | a pe 
tion of law. 

‘Having dealt with snd uae 
MESA’s arguments, we think one 
observation i is worth making which 
we hope cuts through the complex: 


ities and places this controversy in 
some perspective. It’ is wnconéira-_ 


dicted that MESA has been enfore- 
_ ing the respirable dust standards as 
if there were and has always been 
a legal obligation. to suppress exces- 


sive ‘levels of dust particulates 


larger than 5 microns. No one, by 
simply reading secs. 202 and 318(k) 


of the Act and 80 CFR Parts 70. and : 


74, could reasonably conclude that 
there ever was such an obligation, 


express or implied: Thus MESA has — 


been asking the Board to assess civil 
penalties for noncompliance with a 


standard no one really knew existed. 
Congress never. intended :in enact- 7 
ing the mandatory standard pro-_ 


: gram to authorize imposition of 


DECISIONS OF. THE DEPARTMENT OF THE 


: MESA to. | 
‘pages to its brief filed Oct, 28, 1976, . 
Is GRANTED, and the decision of ; 
the Board ‘in the above- captioned - 


INTERIOR (88 LD. 
statutory sanctions because. of 
noncompliance - with, a Bhaniom | 
standard. a, 

In sum then, we perceive no rea~ 
son to overturn the prior majority 
judgment, and we hold. that. the 


subject 22 notices of violation were 


prop we vacated. 
‘ORDER 


- WHEREF ORE, pursuant to the 
authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY 
ORDERED ‘that the motion by | 
substitute corrected. 


appeal on Sept. 30, 1976, 7 IBMA 
14, 838 LD. ‘429, 1976-1977 OSHD | 


par. 21,195 (1976), IS AF 
FIRMED- upon reconsideration « en es 


bane. | | oo 
i . Davi Dee . ca 7 
_ | Ohief Administrative sce | 


WE CONCUR: 


Louts E. Sinimonty : 


Adminis trative J unde 


| ys Torserr,, , 
Alternate Adminis trative v. ud ige. 


Fagms B. Rrcrarns, | oo = 


Director, Office of ‘Baarg and 


Appeals, .s 
Ea- Officio M ember of the Board. 


ADMINISTRATIVE JUDGE 
SCHELLENBERG, . 
DISSENTING: 


| For the following reasons pad for 7 
the reasons stated in. the prior deci- i 


sion on reconsideration, I dissent. 


7 "EASTERN ASSOCIATED ‘COAL _conronaTion 
a pecan 20, 1976. - 


| “My Toseessieie with the maj or- 
ity is that I believe too. much em-' 


phasis is placed upon the definition 


of “respirable dust” and too little 
upon the primary health objective. 
_ of the Act to attempt to reduce the 
- rate of new cases of PEE tn oconioss: 
by reducing miners’ prolonged ex-— 
posure to dangerous concentrations _ 
of harmful dust, however it may. be 


defined. 


I sam convinced ‘that: the ‘dust. 
standards are inextricably related _ 
to, and. cannot be considered apart © 
from, the MRE gravimetric sam-- 
pling device having the following — 
characteristics.fer particles of unit 


density spheres, or its equivalent: 


2 microns and: less will eee 98 


percent | 
5 microns will pass 50 ets 
1 1 microns will pass 0 pereent » 


These. characteristics were specif. 
ically set out in earlier Senate ver- 
and. S. 
; 1094). The importance of the char- 


sions of the Act (S. 855 


acteristics of the MRE lies in what 
it will not do rather than what ‘it 


does do..It does not, tr ap (collect) 2 7 
percent of the dust particles. 2 : 
microns and less and 50 percent of — 


dust particles of 5 microns. 


The standards set: by. Congr ess are — 


based upon this measuring method 
and not vice versa. The. legislative 


background on this point is oe 


whelming. 


“The: point 1S. ; graphically es | 
ee strated by the testimony of Mr. 
James R. Garvey, Vice President 
of the. National. as Association 
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‘and: President of ‘Biduneus Coal : 


Research, Inc. (Hearings before the 


Subcommittee on Labor of the Com- _ 
mittee on Labor and Public. Wel-. 
fare, US. Senate, Part 2, Mar. 12, — 


1969, .pp. 571-599). See also he’ 
“Summary of Proposed Standards 


and Measurement Methods” sub- : 
mitted in the prepared. statement of — 


Mr. Garvey. at p. 593 of the’ above- 
referenced Senate Hearings. This — 


: summary relates a specific standard : 
to each method of ‘measurement. mo 
‘Furthermore,‘at'p. 598, when asked’ 


how the British standard compared — 
with the proposed ‘standard, Mr. 
Garvey replied in part “It is im- 


_ possible to compare them at this 


time. The British are “undertaking | 
studies now to attempt'to apply the 
MRE instrument, the gravimetric 
instrument which has been men- 
tioned in several of ‘the proposed — 


bills, to apply this to their studies. 


which they - have had underway for. 


about 15 years. They do not-use this 


instrument NOW as. thein basis for | 


setting standards, eee (italics | 


added.) | ® 
In. sum, Tam aconvinced ae Cons a 
gress in setting the respirable’ dust 
standards was fully aware of the 
collection “ characteristics‘ of the 
MRE and that despite its obvious 
inadequacies mandated its use. (or 
equivalent) ‘for enforcement. pur- 
poses to accomplish their desired 3 


| ee 


i poepeeianey: dissent. - 


~Howaro J. Sounmimrnmng, : 
| Administratwe J udge. 


704 
KANAWHA eon COMPANY. 


7 TBMA 158 


"Decided December a1, 1 or 6 


| ae by United Mine “Workers: of 


: America, and Mining: Enforcement. and | 
Safety Administration froma decision 


by Administrative Law Tudge J oseph 


iB. Kennedy, dated June 20, 1975, in. 
Docket No. HOPE 75713, in which the 
a} udge concluded that: (1). the time 
- fixed for abatement of a violation of 
30 CFR 71.800 was. unreasonable; (2) 
the violation had been abated; and (3). 
the notice.of violation in issue is 


terminated. 


‘Decision set asia and Notice of 
Violation modified. | 


1. Federal ‘Coal ‘Mine Health and 


| Safety Act of 1969: Applications £ for 


Review: Issues 


An Administrative ‘Law J adge may Het 
decide an issue not properly raised in an 
Application ‘for Review nor agreed upon 


by the “parties unless | it pees to 


jurisdiction.” _ 

2, Federal Coal Mine Health ana 
Safety Act of 1969: Notices of Viola- 
tion: Reasonableness of Time | 


Where a pattern of granting axtansiona 
of time is established to permit step-by- . 


step accomplishment of an approved 


noise-control plan, an additional exten- 
sion of time granted in conformance with — 


such pattern will not be held by the Board. 
to be unreasonable. s 4 


APPEARANCES: Steven B. fcr 
-Esq., for appellant, United Mine Work- — 


ers of América ; Thomas A. Maseolino, 
Esq., Assistant Botiattor; and John D. 


DECISIONS. OF. THE: DEPARTMENT OF THE. INTERIOR . 


| Company. 


- assure 


[83 LD. 


Anti, Jv., Esq., Trial Attorney, for” 


appellant, Mining Enforcement and 
Safety Administration; and Edward 

W. Hall, Esq., and Harold Albertson, 
Esq., for appellee, | Kanawha eel ee 


OPINI on BY ADUINISTRA- 


TIVE JUDGE SOHELLEN- 
BERG | 

INTERIOR BOARD OF MINE | 
OPERATIONS APPEALS | 


: | Factual ana Procedural 


B ackground 


On. ic 30, 1973, a Meus En- ae 
foreament and Safety Administra- 
tion (MESA) inspector issued to 
Kanawha Coal Company (Kana- 
wha) a notice of violation which 
stated that two employees in Kana- 
wha’s Madison Preparation Plant 1 
were exposed to noise levels in ex- 
cess of the mandatory. health stand- 
ard set forth in 30 CFR 71.300. This. - 
notice required the alleged violation 
to be totally abated by July 2, 1973. 
The requirements for abatment of 
such a violation are specifically set 


forth in 30 CFR 70.510 (incorpo- 
rated by reference in 380 CFR 


71.300) which states: 


(b) Upon receipt of a. Notice of Vio- 
lation * * *.the operator shall: 

(1) Institute promptly administrative 
and/or engineering controls necessary to’ 
, compliance with the stand- — 
Arar *. = | a 

(2) Within 60 days following the is- 
suance of any Notice of Violation of 1 this 


1 The Madison. Preparation Plant was de- 


signed in late 1968 and early 1969, construc- 


tion commenced in late 1970, and the plant 
“started operating in July of 1972. 


0 KANAWHA COAL COMPANY 
* ag . 2) We _ December 21, 1976 | 


wibpaxt: aubmit: for eonagal to. a: joint. 


Mining HWnforcement and Safety. Admin- 


_ istration—Health, ‘Education and ‘Wel- 
fare committee, a plan for the admin- 


istration of a continuing, effective hear- 
ing conservation program to assure com- 
pliance ‘with this subpart, including vee 
vision for: 

(i). Redueing | 
levels 7: 


environmental noise 


(ii) re ear protection devices 


to be made available to.the miners; 
(iil) Preemployment 
audiograms. 


els 505 -  g aS 


70.510(b) (2) 


ers of the plant to reduce. | environ- 
mental noise levels, that it had made 


personal | ear protective devices ™ 


available to the miners, and that it 


was setting up a program of pre- 


employment and annual audio- 
grams. On Nov. 9, 1978 , MESA 


issued _ a notiée extending. ale time 
— for. abatement of the violation. to 
Nov. 16, 1978, in order for a ‘Spe- 


— eifie plan to be submitted. 


| On Nov. 21, 197 3;. another notice 7 
extending the time for abatement “ 


to. Jan. 14, 1974, was issued: by 


was submitted. and approval was 


awaited. On-Dec. 12, 1973, the Joint: 
- MESA-HEW committee approved 


the May 7 plan with the condition 
that a supplemental noise survey 
indicate that the control -measures 
to. be instituted will reduce noise 


exposure levels to within poe Diable | 


limits. 


and. . periodic 7 


“On Tia: 1, 1974, a: notes -was._ 


issued by MESA which extended 


the time for abatement to Feb. 28, | 


1974, in order for Kanawha to sub- : 


mit a supplemental noise survey. 


This survey was performed on Jan. 
 94-and the results showing noncom- 
pliance with the permissible. noise 


exposure levels were submitted to 
MESA. Following receipt of the — 


“results. MESA issued..another no-. _ 
tice: extending the time. for. abate- 


- ment to May 1, 1974, and requiring 
In conformance ah 30 CFR 


on May 7%, 1973,. 
Kanawha submitted a plan to 
oe MESA which indicated that.it was 
seeking assistance from the build-. 


submission of a revised plan. | | 
~ On Apr 30, 1974, Kanawha sub- | 
mitted to MESA a. revised plan — 


which included six engineering con- 


trols * to decrease the noise levels as 


well as stating. that a- specific per- 


sonal ear protection device was 
mace. available to its employees and 


‘that audiograms for each miner ex- 


posed to. excessive noise levels had 


been arranged. On May 38, 1974, this 
revised plan 


was | approved -by 
MESA with the proviso that a sup-— 


-plemental noise survey indicates 


that. the control measures to be ap- 
plied, as stated in the plan, do re- _ 
duce the ‘noise levels to within ac- 
eee limits! os. | 
On May. 3, 1974, a aoeh notice 


was issued. by. MESA: owhich ex- 
MESA. on the ground that a plan - 


tended the: time for apatement te 


'. 2The’ ‘engineering - canthoa: ‘Included: a 
Line the coarse coal chutes at impact points 


' with sound retardant material : (2) wrap or 
‘spray. the. exposed side of - the: coarse’ coal 


chutes with sound retardant material ; ( 3). use 


_ rubberized screens for the clean coal screens _ 


‘where necessary; (4) enclose ‘vacuum » pumps 


with sound retardant. material ; (5) enclose the 


‘stairwells where. it is needed ; “and (6) cover 


" ‘openings’ in the floors with sound proof. mate- 
Tial where improvements . in. sound reduction: 


can be attained. 
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June 14, 1974, in order to permit 
_ Implementation of the revised plan. 
‘On June 14, 1974, another notice 
was issued’ by MESA which ex- 


tended :the time for abatement ‘to _ 
was issued by:MESA which ex- 
‘tended the time for abatement to 


July 31,-1974, on the ground that 
“a, consultant has been called in to 
make recommendations as to type 
of: material ‘needed to reduce noise 


levels in the preparation plant, and 


to fulfill the stipulations of the ap- 
proved plans” and that “work: swill 
- startimmediately as this‘informa- 
tion is made available to the com- 
pany.” On Aug. 6, 1974; another 
notice was issued: by MESA which 
extended. the time for:abatement to 
 Sept..6, 1974, in order for Kanawha 
to submit atime ‘schedule for com- 
pletion ofthe engineering controls 
contained in its revised plan, 

-On ‘Aug. 7, 1974, Kanawha. sub- 
- mitted a time sched ale indicating 
that each step of the six engineer- 
ing controls would require approxi- 
mately 1 month to complete, and the 
entire plan would be completed by 
Feb. 10, 1975. On. Sept. 23, 1974, 
another notice was issued by MESA 
which extended the time for abate- 
ment to: Oct. 25, 1974, because a 
work stoppage had prevented im- 
plementation of the plan. On Nov. 4, 
1974, another notice. was issued ‘by 
MESA which extended the time for 
abatement to Dec. 4, 1974, on the 
ground thatthe material to be used 
in the plan. was not flame resistant 
| and. which required the operator to 
contact. an acoustical noise consult- 
ant and enter into a contract to re- 
duce .the noise levels. On Jan. 9, 
1975, another notice was issued by 
MESA which extended the time for 
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- abatement to Feb. 6, 1975, in order 


for the noise consultant to finish its | 
engineering survey and submit. its 


report to Kanawha. 


- On Feb. 18, 1975, ne ee aBEICe 


Mar. 18, 1975, which noted that 
ane ha had received the noise 


consultant’s report, and. which re- 


quired. submission of. a plan outlin- 


‘ing work to be done and a schedule 


for completion. On Mar: 15, 1975, 


. Kanawha ‘submitted the required | 
time schedule which stated ; in eer 
tinent part: a 7 


4, Line the cone clean ‘coal chutes. | 


from floor five thru: floor three, with 
Minaloy material, to where.the coal en- 
ters the C.M.I. centrifugal dryers: Check » 
for noise reduction and proceed to Step 2. 
if satisfactory. If not satisfactory, we 


will try another type material and check 


its results. Estimated original eomprenon 
is Mar. 18, 1975. 
= oe # é me se 
On Mar. 19, 197 5, Kanawha filed 
an. Application for Review of the 
Feb. 18 Notice.of extension of time, 


‘and the Application stated that the 


subject Notice did not allow ‘suffi- | 
cient time within. which to abate the 


violation charged and” ‘requested 
‘that the notice be extended to reflect 
more fully the amount of time re-- 


quired to complete the suggestions 
presented: in the noise. | control 
report: | | 

~ On Apr. 3,197 5, a. oe was is- 


sued by MESA ain noted that — 


Step 1 has been completed and more — 
time was ‘required to complete the 
remaining steps and extended the 
time for abatenient to May 4, 1975. 
On May 8, 1975, another notice was 


© KANAWHA. COAL COMPANY: 
— Eos December 21, 1976 


isoned by MESA chia. noted that 


: : Kanawha had relined the coarse 


clean. coal chutes, with another ma- 
terial and was ready to proceed 
with. Step 2, and extended the time 


| for abatement to June 9, 1975. 


On May 12,1975, the Administra- 
tive Law Judge (J udge) held a pre- 
_ hearing conference in, the. instant 


& 2 case at which Kanawha stated that 


it did not.desire to continue imple- 
--Inentation of the existing, approved 
plan and would submit a new plan 
which provided for the use of per- 
sonal ear. protection devices and no 
engineering “controls. The Judge 
ordered Kanawha to submit the new 
plan to MESA and upon receiving 


s MESA’s answer he would set the 


time for hearing. On May 14 the 
_ new plan was formally submitted 
and on May 15 MESA rej jected the 
plan for reasons that: (1) informa- 
tion concerning specific engineering 
control measures was lacking; (2) 
‘infor mation concerning specific ad- 
: ministrative controls was lacking; 
and (3) a plan has been approved 
for this violation, but has not been 
fully implemented. On May: 22, 
1975, the Judge issued a notice Sf 
| hearing setting the, time and place 
- for an expedited hearing. and de- 
‘scribing the principal issue to be 
determined as “whether the opera- 
tor is entitled to have the outstand- 
ing sec..104(b) Notice of Violation 


of 30 CER. 71.300 terminated onthe 


ground that its alternate: compre- 


hensive hearing conservation plan - 


has effectively abated’ the alleged 
violation.” 7 


a oplcaee | 
timely;..and (2). the-only: issue - 


On } May oT, 1975, MESA filed : a, 
motion to dismiss the application. 
for review oni the grounds that: (1) | 


Kanawha was seeking review of the © 2 


original notice of Violation and its 
was, therefore, un- 


which may validly be raised: was the © 


reasonableness of the time fixed for — Z 
abatement and that ‘the issue. ‘set 


forth in the Notice of Hearing was — 
an issue. which a Judge lacks au- — 
thority to consider..On May 29, | 
1975, the Judge denied the motion » 


to disrniss and stated that the’ only © ; 
issues to be heard at the expedited oN 


hearing would be the issue set forth 
in his Notice of Hearing and the is- 
sue of whether, if the alternate plan 


does not: abate the violation, the — 


time allowed for implementation « of | 
the. approved plan was reasonable. 

‘The expedited hearing. was held 
on June 3-6: (1975);:in:Charleston, 


West Virginia, at the conclusion of 


which the Judge made findings of 


fact and conclusions of Jaw on the 


record. He also entered an order ter- 


‘minating the Apr. 30, 1973, Notice — 
of Violation. In:a written denen 


issued June 20, 1975, the Judge re- 
ceited the following findings, con- | 
clusions, and order: | : 

' 1, Bxeept as noted palnw releee ca 
sible to reduce the “noise exposure of 
miners working the Madison Preparation — 


‘Plant below 90 decibels over an 8 hour 
period by any ‘method, means, technique - 


or technology: Pao available to: the . 
operator.. . 
. 2.. That under ihe. present state. ‘of 


amnowledue available | to MESA and the 


operator, the only effective method for | 


protecting. the miners from exposure to — 
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excessive noise levels is ‘the per Sonal ear 
protective device presently pr ovided the 
miners. sos 


3. That use of this igeviee? by. che miners 


at the Madison Preparation. Plant in ac- 
cordance with . the operator’ Ss 
_ (OXK-1), as described in the’ record, has 

effectively reduced the noise level to 


-. which the miners are exposed to less than — 


90 dba as required by 30 CFR 71.300 and 
will ‘continue ‘to reduce said. noise level 
and to protect the miners until such time 
as MESA and the operator can agree 


upon means, methods, techniques or tech- — 


nology to permit the operator to abate 
the environmental noise at its source... 


_ 4,.That.use of the personal ear nentaes . 


tive devices provided the miners at the 
Madison Preparation Plant is not hazard- 


ous and does not’ cause a hazard to the 


miners within the meaning 5 Of § sec. 206: oF 
the ‘Act. . : 
| 5. ‘That the time for abatement under 
the outstanding Notice was and is unrea- 
_ sonable _because the. abatement plans 
approved by MESA were, as the record 
shows, impossible to implement within 
the time frames approved. . 

‘ror these reasons, I conclude that the 
time for abatement. was 
and. that the condition cited ‘has been 
abated. | | 
te © Order 


Accordingly, it.is ORDERED that No- 


tice No. 1 JTL as extended be, and hereby 


DERED. that said findings, conclusions 
and order be, and hereby are, CON- 


FIRMED. and that. ‘in. accordance with 


said order the captioned notice of vidla- 
tion. be, and hereby is, deemed terminated 
effective June 6, 1975. 


Both the United Mine Workers | 
of America (UMWA) and MESA 


| filed timely appeals from the deci- 


sion of the Judge. In their support- . 
ing. briefs, MESA. and UMWA 
shares that the J udge exceeded his | 


authority when -he | considered 
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plan . 


conser vation 


unreasonable | 


[88 ane 


“ae hota the alternate plan abated 

the violation and when he termi- 
nated the Apr. 80, 1978, Notice of 
Violation. ‘Kanawha - replied that 


the. decision of the J udge. was valid 


in all respects. Oral argument was 
held before the: Board on Nov. 10, 


1975, ‘In Arlington, ‘Virginia. 


Ea f ssuies Presented 


ete the J udge es in 
onde, the alternate hearing 
ae 
MESA. ae 
B. Whether the time, ‘feed. for 
aeataneat in the February 18 
Notice: Was reasonable. jee 


, Discussion / - 
my The Boar Is 5 of the opinion 


, that much confusion has arisen in 
this case from the Judge’ s action in 


setting the issues to be tried. In 
Eastern Associated Cod. Corpora- 


tion, 4 IBMA 1, 14, 82 LD. 22, 28, 


1974-1975 OSHD par. 19,244 


( 1975), the Board held, 


is, terminated. It: is FURTHER OR- a 
| oe or impliedly. granted to Adminis- 


‘There ‘As nothing in the powers. ex-. 


trative. Law J udges which authorizes a 
J udge to deal with matters not raised by 
parties in interest * * *, Moreover, the 
regulations. clearly do not. authorize a. 


Judge to treat an Application. for Review 


as a procedural opportunity to ‘pass judg- 


ment on the actions’ or omissions of 
“MESA. which are not challenged. or. to 
grant relief which is not, sought. * * *: 


The issue of whether implementa- 


tion of the alternate plan effectively 
abated the violation as set forth both. 


in the May 22 Notice of: Hearing 


pelted. by < 


4) ve -.. .. KANAWHA COAL COMPANY: 
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December 21, 1976 


and May 29 Order Setting Issues to 


be Tried was an issue neither raised 


by Kanawha’ Ss Application for Re- 
view nor agreed upon by the parties. 
Further, it was an issue objected to 


by MESA in its May 27 Motion to 
Dismiss, and subsequently obj ected 


to at the evidentiary - hearing. See 
Old Ben Coal. Company, 6 IBMA | 
294, 83 I.D. 335, 1976-1977 OSHD 


par. 21,094 (1976). Accordingly, we 
are of the: opinion that the Judge 


exceeded the limits of his authority 
in considering this issue and, conse- 
quently, erred.. Therefore, it is nec- 
essary for the Board to set aside ne 


J udge’ S decision. : | 
oa Bet 


i [2] Inasmuch as Kanawhas’ al- 


- ternate plan was and is nota proper 


subject. for consideration in the pro- 


ceeding, this ‘case - devolves into a : 
~ wha. Under these circumstances, the — 


consideration ‘of whether the: time 
fixed for abatement in the notice of 
violation, dated February, 18, 1975, 
was. reasonable, 


MESA-HEW. Committee was: de- 


_ vised by. Kanawha; (2) the step-by- 7 
: step time schedules for implementa- : 
tion of its plan were conceived and 


| adopted by Kanawha; (3) MESA 


_has'been reasonable arid fair in per- os 


mitting Kanawha to devise its own 


plan and time schedule and in al- 


Based. upon the 
record facts as set forth below, and 
the historical background previous- | 
ly recited, the Board. is of. the 
opinion ‘that the time. given in the 
notice under review was reasonable | 
The Board finds and concludes that: 
(1) the plan approved by the Joint 


| lowing wlistevee time Kanawha i in- 


dicated | was necessary to implement 
the plan; and (4) it is apparent. 
that only after receipt of the report 


of the. builders of the preparation _ 
plant as to the cost and time re- 


quired for implementation of the — 
engineering controls part of the ap- _ 


proved plan did Kanawha seek con- 


sideration of its alternate plan. | 
‘Tt is clear that MESA and Kana-_ 
wha developed - an arrangement 


: whereby MESA was granting ex- 


tensions of time. ‘within. which to 
abate, on a step- -by-step basis, upon 2 


the representations of Kanawha. of 
~ the:time frame required for accom- 


plishment of each step of the ap- | 


7 proved plan. ‘This pattern of con- 


duct was further verified by the two 
extensions. of time granted by — 


MESA, subsequent. to the filing of 


the application for review by. Kana- 


Board cannot’ conclude. that the 


time for abatement as “extended i in 
the subject Febmary 18 notige was 
| unreasonable, : 


Due to the period of time re | 
has elapsed since the J idge issued © 


his decision and the. . confusion: 


which has resulted from the erro- — 
neous determination of the issue at 


the hearing level, the. Board deems | 


it appropriate to modify the subject 
notice, issued Feb. 18, 1975, to ex- 


tend the time for ‘abatement for'an ~ 
additional 60 days from the date of 
the publication of this decision in | 


order to permit MESA and Kana- 


wha to reach a realistic agreement. | 
on implementation of the approved _ 
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plan. This action is intended to per- 
mit MESA and Kanawha to 
achieve compliance | with the ap- 
| proved plan without prejudice to 
MESA to permit such further ex- 


tensions as 5 may. be roqnited. 


ORDER: 
“WHEREFORE, ie to fie 


authority delegated to:the Board by 
the Secretary of the Interior (48 


CFR. 4. 1(4)), IT IS HEREBY 
ORDERED that the decision of the 


of Violation - No. 1° HR, issued 
Feb. 18, 1975, IS REINSTATED 
and MODIFIED to extend the time 
for abatement for. another 60 days 
from the date of this decision with- 
out prejudice to. the granting of 
such further extensions by MESA 


which may be necessary. for imple- 7 


mentation of an appro oe 
P P » ved noise and grossly abused-.-his. discretion to the 


control .plan for the preparation 
plant, of Kanawha. _ 7 


Howarn J. Biisiaancsmns JR. 
Administrative es ee 
We. coNCUR: 


Davi Doane, ar _ 
| j Chief Administr ative Judge, 


| Davi. Torserr, : 
Alternate ¢ Administrative a ge 


SACK | W. PARKS 1 Ve: a & Mt COAL fe 


| CORPORATION 
7 IBMA 172 e *, 
Dended Dies 29, 1 976 


Appeal: by L & M Coal: Corporation 


from an initial decision by Adminis- 


DEPARTMENT OF THE INTERIOR 


trative Law Judge J oseph B. Kennedy 
in Docket No. NORT (5-377 granting 
relief based upon an application for re- 
view of an alleged discriminatory dis- 
charge under sec. 110(b) of the Federal 


Coal Mine Health and ey Act of | 
| 1969. 


Set sate aud sailed to the Chief. 


Administrative Law Tudge. 


Mi Federal Coal Mine Health ana Safe- 
ty Act of 1969: ‘Hearings: “Powers of 


a: trati Law J 
Judge in the above- -captione d case, | Adminis rative. aw judges 


IS SET ASIDE, and that Notice : 


An ‘Administr ative. “Law aI udge may 
sequester witnesses upon. proper “motion, 


put he may not generally preclude an at- 
torney from consulting. with a willing 


witness. 43 ‘CFR 4,582. 


| 2, Federal Coal Mine Health and Safe- 


ty Act of 1969: Hearings: ra 


Administrative Law Judges» 


In a case, where the record shows. that 
an Administrative: Law Judge ‘has. clearly 


prejudice of both parties by undue. and 
improper interrogation of witnesses and 
unnecessary ‘interference in the presenta- 


tion of a case, the Board may ‘grant a new 
hearing “before ‘another: “trike: ‘of » » fact. 
43 CFR. 4. es ; sate | 


oe 7 APPEARANCES: aieae v. saa | 


Esq. 3 for appellant, L&M Coal Cor- 


: poration ; Richard_L. Trumka, Esq, » for 
| appellee, . Jack Ww, Parks. - ha | 


OPINION ‘BY “ALTERNATE | 
JUDGE 


ADMINISTRATIVE 
—TORBETL - Pr 


INTERIOR ‘BOARD. OF ike | 


OPERATI ONS APPE ALS. 
Sec. 140(b) (1) (A) “of ‘thé Fea- 


eral Coal Mine Health and Safety 
Act of 1969 prohrbits an operator 


[83 LD. 


ay. 
re 
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fr om. hae a miner ct eH ig by | 


reason of the fact that such | miner 


 * * ® has notified the Secretary or 


“his authorized representative of 
any alleged violation or danger 


ue BO US. C, § 820(b) (1) (A) 


(1970). Claiming that he had been 
- the victim of just:such a discharge 
by L & M Coal. Corporation (L:& 
M) and seeking reinstatement and 


back pay, Jack W. Parks instituted 
these proceedings by applying for 


review under sec. 110('b) (2), 30. 


USC. § 820(b) (2) (1970). By de- 


cision dated June 10, 1976, Admin- | 


istrative Law J udge J oseph B. 
| Kennedy found merit in Parks’ 
claim and granted extensive relief. 

Charging that the J udge com-. 


mitted. a number of prejudicial er- 


rors in adjudicating this case, 


L&M appeals to us to reverse the 
- decision below, or in lieu thereof; to 


remand to another. Administrative 


. Law Judge: for..a new hearing. 
-L& M contends: (1) that the J udge 

erred at the: outset of the hearing in 

7 precluding Mr. Winfred Lanning- 


i ham, part owner of L & M, from 


communicating with ‘Goursel - for 


- L&Monacritical issue pending the 


Judge’s ‘further order; (2) that he — 


er red by interrupting the question- 


_ ing of witnesses with improper and — | 
in many instances Jeading inquiries | 
of his own which assisted Parks; 


and (8) that he erred. by finding a 
‘ violation of sec. 110(b) as alleged in 

light of the substantial evidence of 

record considered as a whole.  _ 


Having carefully considered the 
record, we are of the opinion that — 
- the Administrative Law Judge did 


abuse his discretion in ordering Mr. 


‘PARKS V. lL & M ‘COAL: CORPORATION 
| December 23, 1976 


nit. 


Lanningham and counsel for ie & M | 
not to. communicate with each other, 
and further, that he did unduly par- 
ticipate in the examination and — 
cross- -examination of witnesses gen-. 


i erally and with leading and sugges- 
tive inquiries. Largely on account — 
of the gross prejudice to the fact- 
finding process flowing fromthe lat- 
ter error and affecting beth parties, 
and to avoid the continuance of such ~ 


prejudice into a new hearing, we are 
setting aside the decision below and 
remanding this case to the Chief. 
Administrative Law. : Judge for. 


fresh, expedited consideration. and, | 
hearing: by him or by another Ad- 


ministrative © law J udge, as. he 
deems appropriate. As a result of. 


the damage done by. undue interfer- _ 
ence below in the presentation” of 


evidence, unmatched in our’ previ- 
ous experience, we: are unable to 


~ reach any conclusion.as to L & M’s 


third assignment, of error, and con- 


sequently, we cannot say whether 


L & M discharged Parks i in — : 
tion of. the . restrictions: -In: sec. 


 110(b) (1) with respect: to eestor 


discretion | - over - » the. tenure, of | 


: ae a 


Procedural nd Fastuah 
2B ackground 


ale: & M is a corporation ilbbaly 


: held. by Winfred L. Lanningham | 


and Royce Moore. L&M owns and 
operates the mine which was the 
situs of the present controver 89s the 
L & M No.2 Mine. | 

The representative of miners and 


collective. bargaining agent for the. 
miners employed by L&M at the. 
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subject mine is the United Mine 
Workers of America. (UMW). At 
times pertinent to this case, the re- - 
lationship between L. & M‘and the 


UMWA was governed largely: by 
the — National ‘Bituminots - 


, Contract). : 


The ‘operating history’ of the L& 


M No. 2 Mine immediately prior to 


Parks’ discharge on May ‘19, 1975, 
was ‘troubled from ‘both the’ ‘safety 


and economic points of: view. On 


Feb. 24, 1975, L. & M experienced a: 


double fatality at the subject mine 
as a result of a roof fall. Following 
these deaths, the mine ‘remained 
closed until Mar. 18, 1975: With the 
approval of the Mining’ Enforce- 
ment and Safety Administration 


(MESA) , 11 & M reopened the mine 
under an altered roof control plan 


with stiff roof bolting requirements. 
The new: operating procedures re- 


duced: daily tonnage, +a reduction 
which had an impact'on the eco- 
nomic viability of the mine. In ad- 


dition and. as a result of the roof 


fall, MESA. was “inspecting the-G 


& M No: 2 Mine-once every 5 days 


on a: random ‘basis. and: -without: 


warning (Arbitrator’s Transcript, 


hereinafter referred to as AT, 194— : 


125, Tr 828-329). 


Parks was hired by: L & M on or 


~~ about Apr. 8, 1974, but prior to that 


time he had been in the employ of 


‘the Westmoreland Coal ‘Company 
where he had.been a member of the 
Safety Committee, just as he was a 


member of a similar committee at 


2A copy of. the provistons of the 1974 Con-. 
tract appears in the. record as Applicant: 


‘Exhibit, hereinafter. refererd to. as AX-1, 


DECISIONS: OF. THE. DEPARTMENT OF. ‘THE: INTERIOR 


“Coal 
Wage Agreement of 1974 (the 1974 


[83 ED. 


x the eabieet mine. On Oct. 2, 1978, 


he was discharged by Westmore- 


land on account of alleged «nex- 


cused absences in: violation of the 
irregular work provisions: of Arti-. 
cle XVI, sec. (1) of the National Bi- 
tuminous Coal Wage Agreement. of 


1971, hereinafter referred to as ‘the 


1971 Contract’ (Respondent’s | Ex- 
hibit, -hereinafter referred to as 
RX, 1). ‘Subsequently, Parks com-_ 
plained of his discharge to an. arbi-. 

trator under the 1971 Contract and 
to the National Labor Relations 
Board (NLRB), respectively. An 
arbitrator concluded that the dis- 
charge was not discriminatory un- ~ 
der the pertinent contractual provi- | 
sion and the NLRB found no merit 


in his complaint (RX 1, AT 114). 


Parks never informed L & M of the. 
facts concerning his employment 
and discharge bY, Westmoreland 


2 Article XVI, action (i) of tite 1971 Con- 
tract. appears word for word in Article XXII, 
sec. (i) of the 1974 Contract and provides as 
follows : “When any Employee absents himself 
from his work for a period of two days with- 
out. the. consent of the Employer, other than 
because of prover eam he’ may be dis- 
charged.” . 

We observe in passing that. Aha 1974 Cote 
tract appears in the record as an exhibit, ee a. 
The. integrity: of ‘this exhibit, as well as’ 
number of other exhibits and’ documents nied 
by counsel, is in doubt because phrases have 
been underlined. and on: occasion: an’ apparent 


transcript. cross-reference :has . been: made, 


AX-11. If these exhibits and documents were 


not received ‘with such extraneous markings, 


then such markings were probably. made by. 
J ‘udge ‘Kennedy or. someone working under. his 
supervision. If such is the case; these mark: 
ings constitute defacement of the record. They. _ 
have not become an issue, probably because 
counsel for-the parties are unaware of their 
existence. Upon remand, we expect the Admin- 
istrative Law Judge to .provide to counsel an 


opportunity to examine the officlal.case’ ‘file in 


his presence-and to deal with any motions or 


stipulations which result from such examina-_ : 
- tion. ‘Seen. 3, aoe mo ne 


a o: | JACK W. PARKS v. L & M COAL ‘CORPORATION. 
| | December 23, 1976 


| (Arbitrator? S Decision, hereinafter 
referred to as AD, 14). | 


During Parks’ Splegmene by L | 


| ‘ M, a period extending from Apr. 

8, 1974, through May 19, 1975, he 
A absent a substantial percentage 
of the time. Although the bulk of 


his absences were ‘excused, a signifi- 
cant portion thereof were not. The. 


Administrative Law Judge found 
that approximately 22 percent of 


his. 1974 absences fel] into the latter 


category. Indeed Parks was warned 


once and suspended once on. account: 
_ of those absences. | 


From Jan. 3, 1975, ‘through Nee 


31, 1975, Parks was on sick leave 
| ae to hospitalization and convales- 


cence as a consequence of gall blad- 
der surgery. Following release by 
his physician, Parks was on layoff 


status pending the reopening of the | 
-mine and recall on the basis of sen- 


jority. Despite. the restrictions on 
his physical activity, Parks con- 
tinued to fulfill responsibilities as a 


member of the Safety. Committee, 
and on Feb. 25, 1975, he partici- 


pated i in MESA’s inspection of the 


L&M No. 2 Mine following the 


aforementioned double fatality, . 
Apart from the Feb. 25 inspec- 


“3 tion, Parks was personally involved 


in only one other event of signifi- 


| “cance during his convalescence. On 
or about Mar. 12, 1975, Parks had 
occasion to be at an. ‘establishment 


known as the Driftwood Drive-Inn 


and Restaurant with his wife for — 
dinner. By’ coincidence, Winfred 
Lanningham and Royce Moore, 


owners of L & M, were also there, 
together with L & M’s. 8 Safety Di- | 


rector, L 
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annie ‘Gilbert. Out of the 
earshot of his wife, Parks had a 
conversation. with thee, three ‘men. 
The. actual speakers and the content. 


of the statements made, as well. as. 
their significance, were ‘eh subjects 
a conflicting evidence in this case. 


L&M recalled Parks to work on 


Friday, May 2, 1975, asking that he 


report to the mine on the succeed- 
ing Monday, May 5. That same day, 


May 2,L&M experienced a walk-_ 
out. at; the subject. mine by miners 
who were fearful of existing | root 
conditions and. disputed the roof 


control procedure. L&M intended to 


follow in. further mining of the 
‘working section in question. The 


miners who.walked off the job ap- 
parently did not act in accordance 
with Article 1H, section G).¢ of t the 
1974 Contract.* . | 

2 Article | 1, 


_section | (i), provides, as. 


f ollows:: 


(1). No. Employee will be required to work , 


under. conditions ‘he has reasonable grounds to 
believe. to. be abnormally, and . immediately 
‘dangerous to himself. beyond. the normal haz- 


ards Anherent in the operation, which | could 


reasonably be. expected to cause death or seri- 
.ous physical harm . before. such condition . or 


practice. can be abated, When an Employee. in 


. good faith believes that he is being required : 
to work under such conditions, he shall notify 


his super visor of such belief. Unless there is 
a dispute. between the Employee and ‘Manage- : 
ment as to. the existence of such condition, . 


-steps. shall be. taken immediately to correct or 
prevent exposure to such condition utilizing 


all. necessary Employees," ineludinig. the in-) 

volved Employee. od 
(2) If.the existence of puch. ‘condition is 

disputed, ‘the Employee Shall have the ‘right 


to be relieved from duty on the assignment in 


dispute. Management shall assign such Em- 
ployee to other available. work. not involved 


in the dispute; and the Employee. shall accept - 
‘ such’ assignment at the higher of the rate of 


the job from which he is. relieved and the rate | 
of the job to which he is assigned. The ‘assign- 


| ment of such. alternative work shall ‘not. be 


Footnotes. continued on eee page. 
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Following the walkout, and dur- 
ing the weekend, several of the in- 
volved miners contacted Parks with 
details of the roof control dispute. 
On Monday, May" 5, ‘1976; Parks 


(Continued) | 

used to discriminate against the Employee who 
expresses such belief. If the existence of such 
condition. is disputed, at. least one member of 
the ‘Mine Health and Safety Committee shall 
review such condition with mine management 
within four (4) hours to determine whether it 
exists. 

(3) I£ the dispute involves an issue con- 
cerning compliance with federal or. state.mine 
' gafety laws or mandatory. health or safety 
‘regulations, the appropriate inspection agen- 
cies shall be called in immediately and the 
- dispute shall ‘pe settled on the basis of the 
inspectors’ findings, with both parties reserv- 
ing all rights of statutory appeal. Should the 
- federal or state inspectors find that the condi- 
‘tion complained of requires correction before 
‘ the Employee may return to his job, the 





. Employer shall take the corrective action indi- 


eated immediately. Upon correction, the com- 
. plaining. Employee shall return to his job. 
_ If the federal or state inspectors do not find « 
condition. requiring correction, the complain- 
ing Employee shall return to his job imme- 
diately. 

(4) For disputes not otherwise settled, a 
written grievance may be filed, and the dispute 
shall be referred immediately to. arbitration. 
Should it be determined by an arbitrator that 
an. abnormally ‘unsafe or abnormally unhealthy 
condition within the meaning of this section 
existed, the. Employee shall be paid for att 
earnings he lost, if any, as a result of his re- 
moving himself. from. his job. In those instances 
where it has been determined by an arbitrator 
‘that an Bmployee did not act in good faith in 
“exercising his rights under the provisions of 
‘this Agreement, he shall be subject to appro- 
priate disciplinary action, subject, however, to 
his. right to file and process a grievance. 

| #(5) None of the provisions of this section 
relating ‘to compensation for Employees shall 


apply where the Employer withholds’ or re- 


_ Moves an: Employee or Employees from all or 
any area of a mine, or where a federal or state 
; ‘inspector orders withdrawal or withholds an 
Employee or ‘Employees from all or any area of 
a mine. However, this section is not intended 
to waive or impair any right to compensation 
to which such Employees may be entitled under 
' federal or state law, or other provisions of this 
Agreement, | | 
6y The provistons of this section shall in 
no way diminish the duties or powers of the 
| Mine Health and Safety Committee. 27 
~ The. italicized portions appear in the original 
_ ease file copy. RX—1. See n. 2, supra, 
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did not go to work. He called the 
mine office and spoke with one Odie 
Ridings, an endloader operator 
who is a fellow miner and not a 
member of L & M’s management. | 
Parks asked Ridings to relay a mes- 
sage explaining his absence to the: 
mine superintendent, Robert Lan- 
ningham, a message which was re- 


ceived. Ridings did not testify at 


either the subiteation proceeding or 
before the Administrative Law 
Judge, and there are differing 
statements of record as to the pre- _ 
cise content of the relayed message.* 

Although the~ record : contains 
conflicting evidence as to the pre- 
cise nature and sequence of events 


during the crucial week of May 5 


through May 9, it is undisputed 
that on the formic: date, Parks, act- 
ing in his capacity as a safety com-. 


-mitteeman, complained to MESA 


regarding L & M’s alleged noncom- _ 
pliance with its roof‘control plan 
and requested an inspection. Fol- 
lowing up on Parks’ complaint and 
acting © without warning, two 
MESA inspectors arrived. at the 





4Parks testified to a confrontation he 
allegedly had with management at the mineon | 
May 5, 1975, on the subject. of. roof control . 
plan compliance. At the. conclusion. of a 
lengthy description of this alleged meeting and 
in the course of relating what he said to one 
of the Lanninghams, Parks testified: “* * * 
And I told him I figured we had exhausted 
every avenue as far‘as rectifying the problem — 
and we no * * * I had no alternative but to 
call the Federal mine inspector. This I pro- 
ceed to do” (Tr. 147). At n. 30, p. 30, of his. 
decision, the Judge acknowledged that the evi- 
dence was in conflict as to whether this alleged. 
meeting took place on May 5. The above- 
quoted portion of. Parks’ testimony indicates to — 
us that the alleged meeting had to have taken 
place on May 5, if it took place at all. The 
Judge should have determined whether that 
meeting took place and whether. Parks’ descrip- 
tion thereof was corroborated in detail and. was 
believable. 
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subject mine the following day, 


‘Tuesday, May. 6, and conducted an. 
Inspection together with two in- 
_ spectors representing. the State of 2 
. Virginia. There is no question that 


the - state inspectors _ informed 
L&M specifically that the i inspec- 
tion was taking. place as a result 


of Parks’ complaint. (Tr. 70-71). | 


~The inspectors found that L & M 


roof control plan. 


Parks did not return | to work for 


the remaining 3 days of the week 


following the Tuesday inspection. ‘ 


He did, however, unquestionably ap- 
pear at the mine on Friday, May 2, 
at which time he acted: as the 
spokesman for a group of miners in 
a meeting with Winfred Lanning- 
ham which apparently took place at 
the subject mine. At this meeting, 
compliance with the roof control 
plan was a prime topic of discus- 
sion.. Following ‘the close of that 
meeting, Lanningham handed 
Parks a notice of suspension pend- 
ing ee That’ notice cited 


5 : There is some question as to Parks’ efforts, 
or rather, the: lack. thereof, to ‘determine the 
results of the inspection between May 6 and 
May 9. Parks claims'to have been at the mine 
-on. Wednesday, May :7,.and observed nothing 
_on the mine bulletin board which resulted -from 
the previous day’s inspection. However, the 


‘mine superintendent, Robert: Lanningham, test-. 


- ified that the inspection results were -posted 
immediately on the afternoon of May. 6 (Tr. 

190, 410-415). It is possible but unlikely that 

. Parks and’ Lanningham can both have eon 


a telling: the truth. 


“- -Yhe J udge seems to ‘have believed: ‘Lanning- 
aa ham (Dec. 82), - but did not deal with the 
credibility implications for Parks of that deter- 
mination. The J udge’ s observation. that Parks 
4 € & knew or should have known of the out- 
come of the inspection sometime Tuesday after- 
noon * * 4 simply glossed: over the discrep- 
- aney. S. 


Parks’ refusal to work diene the 
week of May 5. Discharge took place | 
on May 19, 1975 | 

"Responding to his ‘suspension, | 


Parks conimenced a grievance pro- 
ceeding on May 14, ‘1975, alleging 
discrimination caer the 1974 Con- | 

tract. Sometime thereafter, on June — 
—8,°1975, without counsel, he filed — 


the subject application for review in 


was fully in compliance with its _ the form of an affidavit, CFR : 


4.560, 4.561. _ 
‘Following the failure of L & M | 


to file a timely answer to Parks’ ap- 


plication, as is mandatory under 43 
CFR 4.563, the Chief Administra- 
tive Law J udge of Hearings Divi- 


sion issued an order to L & M re- 


quiring it to show cause for the fail- 
ure to answer and for withholding 
the relief requested 1 in. view of that 
failure. | 

- On July 28, 1975, L&M filed a. 
copy of the arbitrato?’ s decision of 


July 1, 1975, denying Parks’ griev- 
ance | 
under the 1974 Contract. - 


challenging. his discharge 


By motion filed Aug. 26, 1975, 


Parks, acting: by counsel, asked that 


the relief requested: be: summarily 


“granted on the ground that L. & M~ 


failed to comply with the aforemen- 
tioned show cause order. 

On Aug. 29, 1975, the. Adminis- 
trative Law J udge gave notice to 


the parties of his assignment as the 


trier of. fact, and among’ other 


. things, directed Li & M to file a no- 
tice by Sept. 5, 1975, specifying the _ 
person who would represent it. 


By order. dated. Sept. 3, 1975, the 


Administrative Law J udge denied 
Parks’ motion for summary grant- 


ing of his application for review. 
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Despite the specific icjninenehes ry 


43 CFR 4.563, he chose to treat the 
—arbitrator’s heen filed by L & M 


as an answer and concluded that 
there was good cause shown for the _ 


failure to timely answer. Parks has 
not challenged the propr iety of the 
Judge’s ruling on appeal.® 
Counsel for L&M filed an ap- 
pearance by telegram on Sept. 4, 
1975. 


and the relief requested. 7 
Parks filed his preliminary state- 
ment on Sept. 17, and among other 


things, requested punitive damages 


in. the amount of $10,000. Subse- 


quently, Parks: filed a supplemen- 


tary preliminary statement devoted 


i exclusively. to the question of puni-_ 


tive damages.. The latter statement 


was served on Sept. 26, 1975, 43 


CFR 4.509 (b), but was not stamped 


with a filing date. According to the 
introductory remarks at the outset 


of the supplementary statement, 
counsel for Parks prepared it in re- 


| t t by the Adminis- 
sponse to a request by the Adm of the. existing roof control. plan. 


At the hearing and again in his 
posthearing 
claimed that such a refusal was his - 
right. under. Sec, ne of. the = 
AG 2 os oes 


7 Since we are ae ceasing the merits here, 


trative Law Judge.'The record does 
not show the manner in which a 
request was communicated; nor 
does it show whether L& Mw was 
apprised thereof prior to receiving 


Parks’ supplementary statement, in 


the mail.” 


6 Sec. 4, 563 of 48.CFR. provides as follows: 


“Within 20 days after the date of service 


of such application, ‘the operator shall file an 
answer which shall. respond to each allegation 
of the application.” [Italics added.] | 


DEPARTMENT OF THE INTERIOR 


_ By order issued Sept. 9, 197 5, the : 
J udge required the: fling by each 
_ party of a preliminary statement of 
the issues of fact and law to be tried 


— £83 1D, 


L & M filed its preliminary state- 


ment. on Sept. 29, 1975, having 
previously » served it by mail on 
Sept. 24. | 

The Acs Law Fades - 
held an evidentiary hearing on — 


Parks’ application on Sept.. 30, - 
1975, and Oct. 1 and 2, 1975, at Big a 
Stone Gap, Virginia. Posthearing o 


proposed findings of fact and con- 
_ clusions of law were subsequently 


filed by Parks and L & M on Dec. 


29, 1975, and Jan. 12, 1976, respec- 


tively. The evidentiary hearing — 


and posthearing filings reflect a sig- 
nificant widening of the scope of 2 


the controversy which had occurred 
in the hearing. In his application 
for review, Parks had alleged in 


substance that he had been. dis- 


char ged on account of his exercise 
of the protected right to notify an 


authorized - representative | of the — 


Secretary at various times of any 
alleged violation. or danger. 30 


U.S.C. § 820(b) (1) (A) (1970). At 

the hearing, evidence was adduced. 
_ to show that Parks’ discharge was — 
partially due to retaliation for an 
allegedly | 


good faith refusal to 
work on account of any violation 


Parks 


submission, 


we express no views as to whether ‘there is 


such a protected right under sec. 110(b)-(1) | | 
_ to refuse to work. Whether there is sucha. 


right under the Labor Management Relations. 


Act; as amended, is of course a matter within. 


the exclusive jurisdiction of the NLRB. See 


— 29 U.S.C. sei eVetO): 


71) «= (sti(‘<«é‘W ACK 


es we. dicated satlies the Ad- 
ministrative Law Judge issued his 
decision on June 10, 1976. He con- 
eluded that, in discharging: Parks, 
L&M violated its contractual obli- 
gations under the 1974 Contract 


and its legal obligations under sec. © 
502 of the Labor } Management Re- 
lations Act, as’ amended, 29 U.S.C. - 


§ 143 (1970), and sec. 110(b) (1) of 
the Act, 30 U.S.C. §820(b) (1) 
(1970) (Dee. 33). Without refer- 
ring to an- arbitration transcript 


i: apparently taken into account, the 


Judge certified the record on July 2, 
1976, with the following statement : 


Y hereby certify that the attached. offi- 
cial file, containing. the pleadings and 
papers filed by the parties, the official 
transcript of hearing, with exhibits, and 
the .Decision of the undersigned, dated 
June 10, 1976 constitute the official and 
complete record in the captioned pro- 


ceedings, and hereby ORDER that said 


official record be filed: in the Oifice of 
Hearings. and Appeals.® 


8 Following the close of the evidentiary hear- 
ing on Oct. 2, 1975, and before the issuance of 
the decision below on June 10, 1976, the J udge 
apparently contacted the parties for the pur- 
pose ‘of eliciting further: evidence. : Apparently 
responding: to one of these. requests’ on 


Feb. 26, 1976, counsel for L & M filed a copy. 


of the transcript of the arbitration proceeding, 
which grew out of Parks’ discharge, under, a 
cover letter dated Feb. 24, 1976, a copy of 
which apparently’ was not sent:to counsel for 
Parks. The record does not show that counsel 
for Parks was apprised of this request or.of the 
filing of the transcript prior to its receipt by 
the Administrative Law Judge. Following re- 
ceipt of that transcript; the Judge did tele- 


phone counsel for Parks. to- secure his agree- _ 


ment to. consideration | _Of;. the - arbitrator's 


transcript as part of the record. A letter from. 
counsel for Parks to the J udge, dated Feb. 27, 


1976, indicates that the Judge contacted 
counsel for permission to‘use the transcript 


after receiving it, and that. letter reads QS - 


follows: 


“This will confirm our "eelaphons conversa- 


tion of this date in:which. I agreed to permit 
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L & M Hnsiy) filed | a JNoties: sf 


Appeal with the Board on J uly 1, 


1976. 
Parks: responded by moving de 
Board to modify the effective date 


ofthe decision below, 43 CFR_ 
4,594, or in the alternative, to grant. 
temporary relief. Oral argument on 


the record with respect to Parks’ 
motion. was heard by the under- 


_signed panel on Aug. 18, 1976.2 At 
that. hearing, counsel stipulated 


that the certified copy ofthe arbi- 
tration proceeding could. be con- 
sidered as a part of the: record 
(Transcript of Oral Argument, p. 3, 


Aug. 13, nd 6). pe n. 8, supra. qn 


you to consider the deannocipt of Jack Parks’ 
discharge arbitration case, However, as I indi- 
cated ‘to you at that time, since you received 
a copy from Gene Lowman [sic], counsel for 
the company without my being able to see it, 
the permission is conditioned on the authentic- 
ity and the lack of markings or other high- 
lighting that could make the Transcript 
‘arguable.’ 

“Inasmuch as your integrity is thevoud dis- 


pute, IT agreed that you should be the sole 


judge ‘of. both of these matters.” The Judge 
never replied to that letter. Although the cover 
letter of counsel for L. & M appears in the 
record, the copy of the transcript to which 
that letter’and the above-quoted letter refer 
is not in the official record. There is, however, 
a “certified” copy of the arbitration transcript 
which was transmitted ‘to the Board with the 
record. The certificate ‘is; dated Mar, 23, 1976; 

as is a covering transmittal. sheet specifically 
addressed to the J udge.. There is no filing date 
or. mark of .a. docketing stamp on: this: eopy;. 

and there-are no. entries on. the: docket card 
referring to receipt of any copy of the arbi- 
tration transcript. It. is thus unclear exactly 
how the certified copy. came to be in the case 
file. ‘Furthermore, it is also unclear ‘whether, 

in referring to the arbitration..hearing in. the 
initial decision now. before us, the Judge was 
using’ the copy apparently. filed on Feb, 26, 


1976, or the unmarked : certified: copy which 


somehow found its way into the case file on 
or r about Mar. 23, 1976. ” 
;® Oral argument was ordered on Aug. 24, 


1976. At the same time, we ordered expeatved 
consideration sua ‘sponte. ; 
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, a Memorandum Opinion dnd Order 2 
‘released on- Sept. 80, 1976, the | 

Board. denied Parks’ motion in both | 
respects. ; 


In separate motions, Parks sie 
moved the Board to require pre- 


judgment security and to correct 


‘the record.: The. Board. denied the 


- former by order dated Oct. 28, 
1976, on the ground that there was | 
neither statutory nor regulatory 
_. authority to grant such a motion. . 
-. We are now. granting the latter 

- - which. 


transcript of the hearing below that 


are not particularly important to | ham are to be deemed as sequestered by ~ 


the outcome of this appeal. 


Timely briefs were filed by L'& M | 


and Parks on. Aug. 12 and Sept. 2, 


1976, respectively. Parks’ brief was 
20 pages in. excess of the regulatory 


- limit of 25 pages, and he moved for 
permission to exceed that limit, a 


and which we are granting. 48 


CFR 4.601(d). Parks submitted a 
3 supplemental. ‘brief. without permis- _ 
ee or ne on Sept. 20, 1976. 


I sues, On Appeal 


A. Whether, at the outset. of the 
Scidentinry hearing, the Adminis- 


| . trative. Law Judge erred in order- | 
ing, dnter alia, that counsel for 


L & M refrain from consulting with 


IL, & M’s part owner, Winfred L. | 

oo Lanningham, with respect to a rele- - objection is overruled, and the order of 
vant incident. that allegedly oc-— 

curred at an establishment known : as | 


tae the Driftwood Inn. 


_ B. Whether the Administrative 
Law Judge prejudicially interfered 


with the examination of: Parks as F 


| wer as 5 other witnesses. | 


DEPARTMENT OF ‘THE INTERIOR a: 
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| Discussion. 
| A. 


. [1]. On appeal, L&M stacks fee : 
order issued from the bench as a 


preliminary matter at the outset of — 
_ the evidentiary — hearing. After 

granting L& M’s motion to exclude 
- from ‘the. hearing room ‘witnesses. 
other than Parks and Winfred _L. 
| Lanningham, and acting without a 


motion by either party, the Admin- 


; - ee a : istrative Law Jud e said Tr. 2 
involves changes in the | 8 ( ye | 
| Let the record also show that. I have 


ordered that Mr. Parks and Mr. Lanning- 


the Court with respect to the incident | 
that allegedly occurred at the Driftwood 
Inn, which means that neither counsel is 


to consult the deeds of the prospective 
Witnesses with respect to this incident 
_ while they are off the witness stand. 


Immediately after this statement, . 


motion which L & M did not oppose — the. record shows that the following _ 


colloquy between counsel for L& M 


and the J udge ensued (Tr. 2-3) 


MR. LOHMAN: Te it pleases the Court, 


= Your Honor, while we are on the record, - 
I would like to. interpose my exceptions | 


to that. ruling at this ne to get it into %, 
the record.. + 
JUDGE ‘KENNEDY: “AT “Heht. And . 


“i what's the basis for your exceptions? - = 
_ MR. LOHMAN: Well, primarily, I feel. | 


that I should: be allowed. to counsel with 
my. client at anytime ‘throughout: the 


proceeding, 


" JUDGE KENNEDY: All right, That 


es sequestration will apply to these two wit- 
- Desses with peeteet to that incident until 
it is lifted. : : 


You have. I ‘understand; Mr. ere 
had full opportunity to consult with Mr. 
Lanningham about. this incident up to. 
this.time, have you not? — : 

MR. LOHMAN: Yes, sir. 


7) r _ JACK Ww. ‘PARKS v.L&M - COAL CORPORATION 
o ee December 23,1976 | 


ty UDGE KENNEDY: Ana - you “under- ; 
; regardless of whether our reading a 


a stand Mr. Lanningham is going to pe 
called as a ‘witness by the Applicant? | 
| MR. LOBMAN: Yes, Your Honor, . I do. 


Goansel for L & M contends that | 


| the Judge had no authority to pre- 
vent him from talking to one of the 

owners of L & M, the man who was 
~ in reality his alinnts He insists that 
his objection to that: order was im- 


~ properly overruled and that the 


| failure of the Judge to allow him 


; s to. speak to Lanningham with re- 
spect to the so-called Driftwood’ 


_ Inn. incident: prejudiced his ability 
_ to cross-examine Parks. 


om. Contrarily, Parks contends that : 
_» the Judge’s order. merely required — 
counsel and the witnesses covered. 
_. by the order toe ee speak only in. 


| the presence of the court, and on the 


 yecord, about the Driftwood inci- 
dent after the trial commenced. 


HD Supplemental Brief of Parks, 


fs esp 2, He further contends that the — 
so-called order of sequestration, at- 
tacked by L. & M, may be overturned — 
at the appellate level only upon a 
showing of a clear. abuse of discre- 

tion and prejudice, a showing he 


= argues wasnotmade. — 


Seg Starting with Parks’ assertion as 
tothe content of the order now un-— 
der scrutiny, we-do not agree that . 


it had the limited effect suggested 


As we read the Judge’s order, it 


| precluded counsel for L & M. from — 
7 : discussing the so-called Driftwood | 
Inn incident with Lanningham at 
any” -_ ene nee), until it was 
| eee Veen ey: 


Hotere we Cron to ‘add that : 


of the instant order or Parks’ read- 


ing is the correct: one, it still was — 

erroneous. As all the cases cited to 
‘us by Parks show, the term “seques- - 
tration,” as it pertains to witnesses, 


involves their exclusion from the 
hearing room so that a later witness 


is precluded from shaping his testi- 
mony in light of that given by an. © 


earlier witness in his presence. See _ 


6 Wigmore, Evidence §§ 1837-1840 | 
(8d Ed: 1940). “When the above- 


quoted portion of the transcript is 
viewed with that definition in mind, 


_it- is plain that the order in question __ 
was not an order of sequestration _ 
at all. because. the content plainly | 
did not involve exclusion. of wit- 
nesses from the hearing room so 
that they would be unable to hear 
one another. .The order generally . 
“prevented communication between 
both attorneys and their respective 


clients with respect | to an incident in . 
controversy. P ates 
In - ‘issuing his extraordinary 


; order sua sponte and ‘in overruling 
L & M’s objection to it, the Admin- : 
istrative Law Judge did not state 
his underlying rationale. But by - 
invoking the concept of “sequestra~_ 
tion,” he must have been fearing me 
some sort of collusion directly in-  — 
volving one or both the attorneys — 
by him in his supplemental ‘brief. 


which would subvert the fact-find- 


ing process. On the basis of what 
the case file reveals and of ourown 
observations of. both. counsel, we 
think that. the Judge too lightly as- 


sumed an unethical mischief-mak- ~ 


ing potential on the part of the | 
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attorneys And in any avenk, there 


is no precedent, so far as we are » 


aware, which would lend any sup- 
port to an order by an administra- 

- tive or judicial tribunal precluding 
an attorney generally from talking 


to any willing witness, let alone a_ 


witness who happens to be his own 
‘client. = 

As to L & M’s oatenten thatthe 
error in issuing this order was pre}- 
udicial in the circumstances, we 
have only L & Ms conclusory asser- 


tion. to that effect. Counsel for L &- 


M submits that the so-called order 
of. sequestration impeded his cross- 
examination of Parks on the so- 
called Driftwood Inn incident be- 
‘cause he was precluded from con- 
sulting with Winfred Lanningham 
_ who was likewise present at that in- 

cident. Counsel has made no show- 

ing in support of his submission, 
and. having read the record our- 
_ selves, we cannot say that there was 

palpable - ‘prejudice sufficient . to 
cause reversal or remand. Having 
sO concluded, we nevertheless reiter- 
ate that the order was error. 


B. 


- [2] We turn now to the remain- 


ng issue on appeal which raises dis- 
-turbing questions regarding the 
Administrative Law Judge’s. con- 
duct of this proceeding during the 
evidentiary apenas L. & M argues 


10 We are not snggesting that an ‘Adminis: : 


‘trative Law Judge cannot admonish an attor- 
ney who disrupts the orderly progress “of 
hearing by conferring loudly with a client or 


‘cannot. deny motors: ug a recess that are 


without merit. 
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that it was. prejudiced by frequent = 
and. allegedly unjustifiable -ques- 


tioning from the bench during the 
examination of witnesses. In par- 


ticular, L & M cites a series of ques- 
‘tions. asked by the Judge in the 


middle of its cross- -examination ot 


Parks. Just prior to those questions, | 
-counsel was attacking Parks’ credi- _ 
bility by confronting him: with al- 
leged discrepancies between his tes- 

timony on direct examination anc 


his testimony in the prior arbitra-— 


tion hearing. The questioning . was 
‘focused on Parks’ responses to que- 


ries in both hearings regarding the 
excuse or excuses he claimed to have © 


given to L & M for not. reporting to 
} ane during the entire week of May 


5, 1975, the week Parks called for 


and obtained a MESA inspection — 


and the week which ended with his 


suspension. pending discharge. That 


questioning, with counsel for L & 


‘M, Eugene - ‘Lohman,. asking. the 


questions and with Parks respond- 


ing, oy as le ae ra js 


a a 


Q. And you didn’t go back to work on 


Monday, May the 5th? 


A. No, sir, I didn’t. 
@. And ‘this * * * you missed the entire 
week, May 5th. through the 9th?- ; ; 
A. I called May:-the 5th * * * early 
May the 5th and told them I would not ; 


uy in. 


Q. And this is oe you talked to Mr. 
Ridings? .; f 3s 
A. Yes, it. is.™ 
Q. And did you tell Mr. _ Riaings that 
you weren’t coming: in because you were 
il? > BND cho 





- i As we noted in our eaten, = the” 


factual background to this proceeding, Ridings 


is an endloader. operator and a fellow miner. 


¢ 
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ie J told aide that r tee if they. were. 


* * * when they got in compliance with 


the root control plan that I would * * * — 
for them: to ‘get. in touch with. mé,. and I 


would be..to work. 


— Q.. Didn't. you. state. nieonly ae the. 
ar bitration hearing, that the. reason that | 
you didn’t * * * weren't. coming in to 
work on Monday, May. the 5th, Was. ber 


cause you were ill, was. ad an 


A. I was sick, but I was going: to * 8k, 
Q. Well, what was. the nature of your 


illness? 


A. Well, I have sinus ‘trouble, and ar 


have * * * sometimes ae have. to see a 
_ doctor. about: it, and I had some sinus 
problems then. 


At this. Point, een for oie 


interjected: 


MR.. 'TRUMKA: acu: me. _ What date 
are you. speaking of now? | 

MR. LOHMAN: May the 5th. 

MR. TRUMKA: 


# es ‘to éxplain to you. 


‘MR. LOHMAN: Your Honor, r ould: 


- object to counsel confer. aa 


That interrupted objection - in, the” 


transcript 1s then followed’ by the 


exchange to which: L‘& M. has. 
appeal. 
That exchange, commencing with a- 
Tesponse.to counsel’s barely .made: 
objéction:- and: continuing with the 
- Administrative Law Judge’s ques- 


strenuously objected on 


tioning of Parks, was acrorded as 
follows | (Tr. 157-159) + 


| JUDGH KENNEDY: 1 “thitk he an" 
| derstood the date. I. think: you probably’ 
missed it. "He was talking’ about May 5th. 
. though, 
several times the reason you didn’t go to. 


You've testified. here - today, 


work on May 5th is you were afraid? 


rer. WITNESS : Yes, sir, that's true, 


‘May the * * * this 
_ would be Monday, Jack, If you don’ t un- 
derstand the. date, tell him to tell you 


JUDGE KENNEDY: You + Ww ere » afraid 23 


of being killed ; is that. aL 2s 
THE WITNESS : That’s right. ae 
oJ UDGE KENNEDY: And even though : 
you are as safety committeeman, and you 
were familiar. with all your rights under | 
the contract, you. didn’t choose to go 


down and then walk out because it was, 


an imminent. danger of anything in the : 
section ; is that right? | 


“THER WITNESS: °'That’s true. : Of 


course, I. had to decide, you know, make 


a..decision myself, but there is a ‘possi-. 
bility. other: men would have’ been in-. 
volved in that, and if I had walked out 


maybe they. would: not hare. And I’ve : 


considered a number of things that. 
brought about.my decision ‘not: to work . 
on Monday. ee . 
_JUDGE KENNEDY: Wouid you ‘like : 
to tell us what those things were? % 
THE WITNESS: Well, just:as I inen-' 


tioned then and, of course, then. one of. 


the. things: that was paramount pies my 


| mind was that he had. refused, flatly” 
: refused, to obey the roof ‘control plan, 
and I- have no reason to: think that he- 


would ‘obey an: imminent danger. if we 
became ‘an imminent.danger in the mane. 


after that either. 


JUDGH KENNEDY: rou ene you 1 
could. close the mine for imminent dan- 
ger—your ‘safety committee—you knew. 
that too; didn’t you? . 

THE WITNESS: “Well, I never did it, 
sir, but I: did * * * J was aware that - 
an imminent ‘danger. could be declared. : 

FUDGE KENNEDY: You weren't? 

THE WITNESS: I. was aware of thé 
fact, but I don’t know that mine * * * 


J. didn’t figure that mine management 
would -recognize. it. We asked ‘them if 
they. were going “to” recognize the bolt: 
plan and they * *.* after tivo boys: get- 
ting. killed; they: said they. were - not,’ SO 
- I was just afraid to-go in. I mean, , that’s 2 


in ‘assence what the reason * *: *, 
“JUDGE KENNEDY: Not because you 
were ‘sick, or ‘you may have: been Sick 


but it was-*: * *" 
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THE WITNESS: ‘Tve Fe. - 
JUDGE KENNEDY: Ee it was fear. 
That. may be an illness, too, I guess, in 


a way, but it’s not * * * it ae an . 
-organie illness “such ‘as’ Mr. * *'*, I: 
_ Ridings ; I’m stating that at the arbitra- 


guess, Mr. Lohman was referring to. 
THE WITNESS : That’s right. 


JUDGE KENNEDY: “You may pro- 


. ceed, Mr. Lohman. | | 
Pa x ee | - me 


| L &. M contends that these ques- 
tions were beyond the scope of a 
. tral judge’s: discretion to interro-- 
- gate a witness. L & M further asserts 
that these questions were prejudicial 
"because they were leading and sug- 


gestive and planted thoughts in 


_ Park’s mind in a manner which im- 

‘properly assisted the witness and 
effectively deprived L&M of its. 
right to cross-examine. As a dem- | 
onstration of the allegedly prej- 
- udicial impact of the Administra- 
tive Law Judge’s © questioning, » 
L&M points to the exchange be- 
_ tween its counsel and Parks imme-* 
diately following the cessation of | 
_ interrogation: from the bench which 


went as follows: 
BY MR, LOHMAN? 


Q. So you did make a statement that 
you were ill, and that’s the reason that : 
you weren’t coming in in addition to these _ 


other reasons that you talked about? = 
A. [No response.] 


Q. When. you. talked. to Mr. Ridings, . 
didn’t you tell him that you were ill and |. 
that was one of the reasons that you . 


_Wweren’t coming in to work that day? 


about being ill to. Mr. Ridings, no. 


Q. Didn’t you also state at the arbitra- 
tion hearing that one of the reasons that 
‘you weren’t coming in was because you 
had some union work to do for some of . 


| the other. employees? 
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A, All I said a Mr. Ridings was that 

* * *justasIstated* * * 
Q. Pm not asking wae Ree 
A. * *.* a minute ago. — : : 
Q. I’m not. asking’ what you told Mr. 7 


tion proceeding earlier, didn’t you state 
that. you had other. work to do for some — 


of the other employees and that was one 
. of the reasons that you didn’t. come in 
‘during that week? 


A. ‘I met with tie: men ‘a number. of 


times since they withdrew there it that’s | | 


what you. * * + ; 
.Q. Did you riake ed - | 
AL * that’s. what you mean? : 
QO. woe e that ‘statement at: the arbitra: 


: tion hearing? 


oy es Fe may have. 


Q. Don’t you recall what was: stated oe 


at the. arbitration hearing ? 


_ A. I don’t. recall word for word, - no, sir, a 


Q. So you’ re maintaining that the only 


reason that ‘you ‘didn’t come in was: be- 
catise you were afraid? 


A That's the main reason, ‘yes. 
| ote ar 3 a eo 


Tn defending the Alanis 


Law J udge’s questioning, counsel 
for Parks argues that. his queries 
were fair and impartial and that 

he acted in an entirely proper 


way to enhance his understanding | 
of the case and to build a complete. 
record. We are further. informed 
that the proof of the Judge’s im- 
partiality lies in instances where 
there was “* * * evidence intro-— 


~ duced into the: record: by the ques- 
tioning of Judge Kennedy. diate 
A. I don’t remember saying anything: | 


evidence which was favorable to L 


& M Brief of Parks, p. 41. Parks - 


contends that L & M’s assignment 


of error “* * * is nothing more than 


fan] invitation to the Board. to 
which seriously 


Oo. . JACK Ww. ‘PARKS Vv. L & M COAL CORPORATION 
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- [would] affect an ‘Adina. 


Law J udge’ S ability to ascertain the | 
truth, * * #?. Brief of. Fare) BES 


ae 


In our opinion, ies scandand by 


which the above-quoted controver- — 
_ bear in mind that his undue. interference, 


: impatience, or. participation in the ex- 
_ tive hearing in this case must be . 


judged is the same as that which — 
governs questioning from the bench 
in a judicial hearing because the 
evils sought to be avoided are the | 


same.!? That standard and the basic - truth ie n respect thereto. a: 


sial questioning at: the administra- 


7 supporting rationale for it are best 


Summed up in Canon 15 of the Can-— | 
ons of Judicial H'thics which is cap- — 
tioned—‘“Interference in Conduct 





2 Parks points out that counsel for Lé& M 


: interposed no objection to the Judge’s. ques- 


tioning. at the time the questions were asked. 
- Based on that omission, Parks would have us 
_ hold that. L & M waived any objection it now 
raises on appeal, 

We have in the past. held that the failure to 
make timely objection below to a statement, 
question, . or. action by. an opposing attorney 


constitutes a waiver of | ‘such objection on 
appeal, See: Zeigler Coal: Company, 3 IBMA | 
448, 456-458, 81 I1.D. 729, 1974-1975 OSHD. 


 Par..19,131 (1974), afd on. reconsideration, 4 


- IBMA:> 139, 82 ID. 221, 1974-1975 OSHD | 
par. 19,638 (1975), rev'd on other: grounds, 
sub nom Int'l Union, United Mine Workers of - 
America Vv. Kleppe, 532 H.2d 1403 (D.C. Cir. Ve 
cert, denied, sub nom. Bituminius Coal Oper- 


ators’ Assn., Inc. Vv. Kleppe, 
(1976). 


-- US. 
Old Ben. Coal Company, 6 


Se a oe 


fe oe ee te ee 


IBMA 294, 83 I.D.. 335; 1976-1977 OSHD par. 


21,094 (1976). We are not willing to extend 


those cases to a situation where the Judge © 
originates the objectionable action. Unlike this. 


situation, those cases involved an inexcusable tive Law de dges (197 4), * 3b. 


lack of diligence. Here, we are appreciative of 


the reluctance of counsel to treat the Judge. - 


as if he were an adversary, and we refuse to 


penalize him for his self-control and showing 


of respect in trying circumstances. . 


, A proceeding under section 110(b) of the 
- Aet. is strictly. an adversarial, private contro-.. 


versy. Granting that there is an indirect pub- 


lic stake in the outcome, this” kind of a case 
is still : neither a legislative op teaepeon nor j 


an inquisition, - 
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: of "Peja —and reads in n pertinent 
| part. as. follows: 3 he, 


A judge may properly. intervene in’ a 4 


trial of a case to promote expedition, and 


prevent unnecessary waste of time, or to 


clear up some obscurity, but. he should 


amining of witnesses, or a severe attitude 


on hig part toward “witnesses, especially 


those: who are excited or terrified by the 


| unusual circumstances: of a trial, may 


tend . to prevent the proper presentation. 


of the cause, Or the ascertainment of pee . 


Applying that standard, to ‘this : 


case, the first. observation to be. : ; 
made is that the J udge’s questions on 
served no valid or r useful aa a 





1 American Bar Agank Code ‘of Professional “ 


Responsibility and Canons of Judiciat. Ethics ; 
(1970), p. 46. 


Another, slightly differing seweettent: of the ae 


standard appears in chapter VI, B 4(f) of the 
Manuat for Administrative Law Judges which a 
was prepared under the auspices of the Admin- ote 
_ istrative Conference of the United States. Bet 


subsection reads as follows : 


- “QUESTIONS BY THE saoomeies Judge ae 


may question the witness initially if it is 
likely to forestall extensive examination by — 
others. He should interrupt when the witness 

and counsel are at cross purposes, when the © 


‘record may not reflect with » ‘clarity what the | 


witness intends to convey, or when for. some - 


_ other reason. assistance is needed to assure 
orderly development of the subject. matter. At . 


the close of cross or redirect, the. Judge may 
question the. witness to clarify any confusing 
or ambiguous testimony. or to develop addi- 
tional facts.” Ruhlen, Manual for Administra: 


It. is” also. worth pointing out that: at ‘the 


1975 Annual Banquet of the Federal Adminis- 


trative Law Judges’ Conferences, ‘the following 


was offered as a part of the “Administrative 


Law. Judge’s Creed” : 
“Remember. always: that: the rights: of trial “ 
éounsel’s clients are the most important con-— 


cern at hand, that.counsel ‘are the: best protec- 


tors of those rights and that so far as possible — 


the conduct of the case should be left to _ 


counsel, Allow room for creative lawyership.” 
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-Far from promoting expedition, 


preventing unnecessary waste of 


_ time, or clearing up some obscurity, 


_ these questions impeded a barely be- 
gun cross-examination on an entire- 
| ty clear subject, namely, alleged 1 in- 
‘consistencies in sworn testimony, a 
subject which was and is of the es- 
sence in this case because much of 
- Parks’ claim and of L & M’s.defense 
thereto: are vitally related to the 
credibility of the former’s largely 
uncorroborated _ word on 
points, cae .. 
The second and ; more important 


a observation to be made is that the © 
Administrative Law Judge’ e’s ques- : 


tions were not idle and innocent, in- 
quiries. Rather, they, were actively 


‘ subversive of the truth-seeking | 


process both in form and content, 
Jake Nees he knew just prior to 





~ 45 the Soniroversy over what was said and 
done fat. the Driftwood Inn. is but one such 
~ point, albeit. the most prominent. 

- Another. is Parks’ account of. his. actions 
following the inspection which | took place on 


May . 6, 1975, an- ‘account which, if untrue, 


would. raise doubts as. to. the genuineness: of 
his professed . belief that he was - - discharged 
for. the exercise of protected rights under the 
Act rather than for Inexcusable neglect of his 


work responsibility. In this. connection, it is. 


worth, highlighting once. again a conflict in 
the record which. in. our opinion Was not dis- 
posed. of satisfactorily in the. opinion. below. 
That conflict concerns Parks’ assertion that 
he. looked . at the mine bulletin . board on 
Wednesday, 3 May 7, the day. after the inspec- 
tion he requested, and saw. nothing. pertinent 
to that inspection. ‘His assertion : is apparently 
in conflict with testimony of Robert Lanning- 
ham, 
believed bY. the. Judge. See n. 4, BUupra. 
‘Then. t00,,, there. is Parks’ account. of the 
alleged meeting with management - on May 5, 


1975, at which time he claims to. have .in- . 


formed management dir ectly that, he was. going 

to contact. MESA and ask for an inspection, 
There is no, detailed corroboration for that 
statement. and. L & M denied - that there ever 
was, such ¢ a. statement. 


OF THE DEPARTMENT OF THE 


| key | 


‘the. mine superintendent, which was . 


INTERIOR [83 LD. 
his interruption of L. & M’s cross- 
examination of Parks. a 
_ With the arbitration decision in 
hand as L & M’s answer to Parks’ 
application for review, the Admin- 
istrative Law Judge knew perfectly 


_ well that Parks’ credibility had been 


impugned by an indisputably neu- 
tral trier of fact. He was aware that 


- the arbitrator had underscored what 


he thought was Parks’ inability to 
testify consistently and persuasively 
as to what he said and did during 
the week of May 5. More partic- 
ularly, the arbitrator cited the fol- 
lowing shifts in Parks’ testimony at 
Pp. 13 of his decision: >. - 
; feo oe 2 * et. 
Under the evidence furnished by the 
Grievant, himself, he stated first, that he 
did - not report: to work at the mine on 
Monday. -because he was ‘sick. He then 
amended this statement and. stated that 
he was not sick enough to be away from 
work. That he intended to work, but he 
had received repor ts from other €11- 


ployees, by telephone, that a= was dan- 
gerous to work because of the roof con- 


ditions. That he decided not to report for 


work, on M onday because of the dangerous 
condition of the roof. That he decided he 
would not report to work until this.con- 
dition was corr ected. Finally, he amended 


this. statement and ‘said that he had 


Union business, during the entire week, 
that. kept him so: busy that. he did not 
BEDOEY for work.” 


oe eo. ok _ oe 


16 The ‘italicized portion of this quotation 
was on the copy in the case ‘file and was 
probably the work of Judge ‘Kennedy or 
someone -working’ under his euperien See 
n. 2, supra. 

“The certified copy. of the aatitration tran- 
script .at AT 120: contains the 2 foe wae 
statement by Parks: 

-“Pheonly conver aaa that 1. soemiper on 
May 5th. was calling Odie Ridings and that 


"was prior to the work sbift and I was up . 


70} ssi ss TACK W. PARKS 0. L. & M. COAL CORPORATION 


ia 


December 23, 1976 


In addition to the arbitrator’s de-— 


cision, the ‘Administrative. Law 
Judge had heard. Parks testify. on 
direct examination and he ‘knew 
that Parks had not only: failed to 
refer to any illness, but that he re- 
called the telephone message he gave 


Odie Ridings on the morning of 


May 5 for transmission to L & M as 
an excuse for not eae to work 
as follows (Tr. 145) > 


I told him that I would not be in that 


day and that I would come in when they 


got in compliance with the roof control 
[plan] that the Interior Depar pe had 
issued them. 


Compare AT. 190 quoted a at n. 13, | 


supra, 


Finally and. to iad seo what 


has previously. been quoted, the 
Judge had just heard prior to his 


interruption the following g¢ exchange | 
between counsel for L & M and - 


ATES: | | ett, aba, rate 


6 And did you tell Mr. Ridings that 


you weren't omens in because’ you. ‘were 


ar 


told liim ‘that i aoe R Gf ‘they. 


ate Pi ate 


Ww | ee when they got in compliance 


with the roof control plan that I would 
for them to get’ in TQueH: with: mé, - 
2 and I would be to work. 


hows "3 


QQ. Didn’t you: state. previously. ie the 
arbitr ation hearing that the reason that 
you didn’t ' oad Prasat weren't” coming, 


early and’ r had intentions of going to work 
‘but like I told him.I was sick and it was 


before 7 700 and Odie. Ridings will verify that > 
_ t did talk to him on the phone. ” 


: Later, at AT 180, ‘Parks: admits. that he had 
no doctor’s certificate to prove iliness, and on 
the next. page, AT 131, referring to proof of 
‘iliness he stated:. “T. can, I think, have: it 

substantiated by Doctor Taylor that. * #8 
' Tm still in the process of FOCOYORY: > | 


heard, 
of udge should have allowed L & M 


in | to 


work on Monday, May the bth, was : be- 
cause you were ill, was a8 * - 
VA. I was sick, but I was going to a ee. 
Q Well, what was the nature of. your 


illness? 2 


‘AL. Well, 1 have sinus trouble, and. I a 
have * * * sometimes I have to see a 
doctor about it, and I had some sinus 


problems then. 


| a 156-157. J. 


x eS a 


These questions, which constituted 
the beginning of cross- -examination 


onthe subject of Parks? alleged dis- 


crepancies in sworn testimony, as 
well as the character and content of — 
the responses given, should have 


alerted the. Judge to the factual 
issue being explored which plainly, 


unmistakably, and. in-a word..was 
credibility. | 

Given what he knew and had just 
the Administrative Law 


the latitude to pursue. its line of 
questioning and he should have lis- 
tened. to and. observed Parks as 


CToss- examination progressed. . He 


had no reason to ask any. questions 


at the point at: which he intervened. 


He certainly had no warrant what- 


soever to ask the particular ques- 
tions now under.review at any time. 
‘In light of-the last two questions of. 
counsel for L & Mand the responses | 
thereto, De eee enous; qesaons 
uct as: ; a | 


~ You’ve ‘testified - here today ‘though, 
several times the reason you didn’t gO ‘to 
work on May Sth is you were afraid? 


followed by: 


You W ere afraid of being killed, is ; that 
it? 7 3 
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os and then by: 


“And even though, aa a safety com- 


. mitteeman and you were familiar with 
all your “rights: under the contract, you 

* hal didn’t choose to. go down and then walk 
out because it was an imminent danger 

a or anything in the section ; is that right? 7 


- (Tr. 157-158.]. 


can only be described as ; grésély 
leading and suggestive rehabilita-. 
tion. These were questions which 


- would have been objectionable had 
they been asked on redirect. by 


_ . Parks’ counsel. And going : still fur- 
-. ther, a “question” such aS: 


ar eae was fear. That may be an | iliness, 


- too, I guess, in a way, but it’s: not ails |? 
wasn’t an organic illness such as Mr. 
7 to. 

followed byt the response: 
 That’s right. 
/ [Tr. 159.] 


is not a question at all: ‘it’s oe 
: tially testimony by the. c ugee put 2 


: in the mouth of the witness. 


An Administrative Law Judge, 
as an. experienced trier of fact, 
should be well aware of the vice of 
“asking: grossly leading ‘questions. | 


Indeed one of the ironies of this 


‘record is the Judge’s criticism of. 


_ counsel for asking that type of ques- 


tion. (Tr.:131). Apparently, he was 
~ unable to discern .the worthlessness . 
of such questions ‘when he was the © 
interrogator, an inability which 
highlights the validity of the time- 
honored constraints upon extensive 


oe questioning of witnesses from the 
| bench. ie / 


Counsel for Parks one that 


if the controversial questions were 


_ error, they constituted harmless er- 
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ror. We cannot agree ean the 
subsequent: questioning of Parks 
and the Judge’s decision have viv-  * 


idly. demonstrated: to us the harm . 


done by his questions. 


It should be- recalled that, sust | 
prior to the J udge’ s interrogation, — 


Parks had responded to questions a= 


regarding his testifying to illness — 
at the arbitration hearing with the 
answer that he had.been sick with 


sinus problems (Tr. 157). With the — 
prompting implicit in the Judge’s 
- ‘questions and having had a J udge- 
- made respite from cross-examina- 
tion, Parks had an entirely differ- 
ent response to L & M’s questions 


regarding his testimony at the ar- 
on a guess; Mr. Lohman was ae - 


bitration proceeding. After the 


. Administrative Law Judge com- 


pleted his questioning, Parks de- 


veloped memory lapses. He could 


not remember telling Odie Ridings 


that he was ill. Neither could ia 


recall what. he had said at the arbi- 


tration: pr oceeding. But there was: 
one point to which he could testify 


positively; namely, that the “main 


reason” for his refusal to work was 
fear (Tr. 159-160). | | 
- Not having ‘had the. opportunity 

to. observe Parks on the stand, we 


of course have no way of knowing 


-whether the ‘perceptible shift in his” 


testimony following the Judge’s in- 
terrogation shows an. innocent man 


reacting to suggestion from an © 
authoritative figure on the bench ‘ 
indicating. the- responses, that he | 
- wanted to hear, or if his testimony Ce 
reveals a cunning individual capi- 
talizing or attempting to capitalize — 


upon friendly questions. The Ad- 
ministrative Law q udge’ S interfer-— : 
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— ing inquiries: ee have: precluded. 
any. determination as _to whether 


- Parks was-believable. _ 


Going | beyond ‘the “prejudice 


‘manifested in the transcript, the 


‘Judge’s decision in this case also — 
reflects the impact of his question-— 


ing. Anyone reading that decision, 


arbitrator on Parks’ 


ings and conclusions (Dee. 2-3). He 


merely alluded to them at p. 29 and 

relied on the worthless evidence 

7 - produced. ‘by his sugg oestive ques-— 

tions now. under scrutiny; he wrote - 
ss as follows: | | 


aor: early on the morning of Monday, | 
_May- 5, 1975, applicant called: the. mine ~ 


office and told Odi Ridings, an endloader 


ue operator, to tell the Lanninghams he was : 
afraid and was not coming to: work. until 
they would ‘agree to. comply with the re- 
‘quirements. for supporting the roof with : 


roof bolts as set forth in the new. roof 
control plan ( Dr. 145, (148-149, ‘156-159, 


se 182, 848, 394). 


- While ‘applicant may also have given 


other excuses for his. refusal. to. work | 


such as a flareup of. a sinus condition or 


his preoccupation. with Union business,™ Z 


~,, 28 See Umpire’s. Decision: at ‘12, and Tr. 
= 157. ‘[Italies added. ]?*.. 


Qe preponderance of the probative ‘ana 


f credible evidence establishes that the ap- 





_ discharge; if not. all, ‘credibility Isa major 
“issue. Moreover, in. many of these instances, 


the aggrieved miner has a cause: ‘of action in F 
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~ plicant- repeatedly told management on 
‘Monday and. Tuesday, May 5 and 6, 1975, e 
_ he was afraid of the top and would not 
- work on the 001 section of the No,.2 Mine 
because of the hazardous roof conditions 
which he believed existed: and -manage- | : 
ment’s | refusal to comply with the ap- 
‘proved roof control plan (AX-11; Tr, 

145-146, 156-160, 182, bene. 


- os added. 1 
which runs on for 49 ‘single- spaced . 


--- pages, would never suspect that — 
there was this or other-alleged con- — 
- flicts between Parks’ testimony Le 

_ this case'and the testimony he gave — 
before the arbitrator. ‘The Adminis- 

H, trative Law J udge never discussed. 
in detail the aspersions cast by the 

7 credibility -~ 
~ when describing. the latter’s find- 


[Italics | 


~ Based on the pee ad given ; 


the: critical.-nature of fhe: issue of | 
Parks’ credibility, we hold that 


interference . from the. bench. 


Li & M’s cross- examination. of Parks os 
was prejudicial error. And inas- — 


much as that error goes to credibil- 


ity, a, remand 3 18:8 a necessity.” 2=L& M | 


three forums before. three different ieee > 


eators: an arbitrator, the. Secretary, and. the 
NLRB, although not necessarily in that. order. 
There is a risk that a Miner, whose claims 


‘are. not meritorious, will’ go from forum to 
forum benefiting from every adjudicative cri- 


tique of his performance and: tailoring his 
tale after each, the better to persuade a 


: succeeding trier of fact ‘if. he: failed to con- — 


vince the. prior. one of his credibility. Where 


-there.-has been. a previous adjudication of 
the facts of a discharge ‘which: is the subject. 


of a sec. 110(b) claim for relief, and where. 


_ credibility is an issue and a reliable copy of 


the record of the previous. proceeding or pro- 
ceedings has been filed. here, an Administrative 
Law Judge has an obligation” to deal 


t explicitly with alleged discrepancies in testi- ; 
mony. While we are mindful that hearings — 
under sec. 110(b). are de Novo and that an . 
_.. Administrative Law Judge may discount dis- 
. “erepancies | in . testimony, he must: treat them: 


and the failure to do so is error which may be. 


. prejudicial. 


- 18.In- his. brief ae n. 23, p. 40, pe relies 


on the Board’s decision in Old Ben Coal Com- 

pony, 4 IBMA 224, 82 I.D. 

OSHD par. 19,722 (1975). He points out that 
despite a finding of i improper interference from: 

_ the bench with witnesses, the Board did not ; 
remand in that instance. . 


Parks’ reliance on Old Ben Is misplaced be. 


cause at oral argument in that case counsel 
: : ? for. .Old Ben agreed that the Board could. 
17 in sagek cases Oe: “allesed: ‘discriminatory 


make a fair decision on de novo review. By 


“so.agreeing, counsel had in effect conceded — | 
the harmless nature. of the. Judge’s’ error. 
‘There is. no such concession: here. 


277, 1974-1975. 


728 


Thas asked that we ee Pe an. 
Administrative Law Judge | other 
than Judge Kennedy ‘because of 
assistance given Parks in proving 
his claim. Parkes has not reacted to 
‘that particular appellate Tequest, 
‘preferring instead to object t to re- 
mand generally. = 


‘If the error discussed 1 in sigh: de- | 
tail above had been an isolated-dep-_ 


‘rivation of due process, we would 


-unhesitatingly.and summarily deny 


L & M’s request for a new Judge. 
_ However, the error was not so iso- 
lated. Rather, it wasa typical, reflec- 


| tion of the assistance given to Parks © 
in particular and of the havoc 


wre eaked upon. the evidentiary pres- 
‘entations of both attorneys by im- 


: patient interference from the bench. 


‘The Administrative | Law Judge 
‘seemed wholly unable to ‘refrain 
from: trying each attorney’ s case for 


| him, and at the risk of amdtily 
lengthening | an already ‘Tengthy - 


‘opinion, we ‘feel. compelled. to cite 


“examples of how thoroughly ‘he 


adopted the mantle ofan advocate 
throughout the hearing and trans- 
formed .an adversarial proceeding 
| into | semi- inquisition. | 

_As his first witness, Parks; acting 
by his counsel, Mr. Trumka, « called 
‘Winfred Tachaeliaan apparently 
: as | an adverse witness for. question- 


ing as:1f he were under ‘Cross- OX- 


sirination: At Tr. 76-77, after 14 


pages of almost wninterrupted and 


‘wide-ranging cross- examination. by | 


the Administrative Law Judge, the 


-dudge Jaid. the’ foundation for one 


of Parks’ exhibits and without. SO 


- DECISIONS: OF a DEPARTMENT OF THE INTERIOR 


mark this, Your Honor? 


nature, Mr.- 


. JUDGE KENNEDY: 
that when? On May ‘19, 1975? 


on it. I * 
this to. him. eaiveele gir. 


[83 ID. 


ance ‘aS a ‘motion received that: ex- 


| ae as s follows: 


JUDGE cpitan All right. ‘Then 


. you wrote this next document AK-12 
which is your * * % it’s entitled, “Deci- 


sion at the Expiration of the Wive-Day 

Waiting. Period.” Yow Te: familiar: with 

that document?. ... a 
THE WITNESS: “Yes, Pye seen * * * 
JUDGE KENNEDY: Would you show 


him that. document, Mr. Trumka? 


MR. TRUMEA: Yes, I will. _ 
THE WITNESS: Tye seen. the docu- a 


ment, sir. I mean * * * °— 


MR, TRUMKA: “Would; you ‘like i 


_JUDGE KENNEDY: That ‘should be | 


marked as AX-12. You have a copy, 3 Mr. 
‘Lohman,’ T think. ~ 
MR, LOHMAN: Yes, sir. 


JUDGE. KENNEDY: Is that: your sis- 
Lanningham? a av 

THE WITNESS : Yes, sir. Yes, it is. 

And you issued 


THE WITN ESS: ‘May 19th is the date 
* but I didn’t personally i give 


JUDGE KENNEDY: I ee it: there’s 


no objection to receipt’ this: ‘document, Mr, 


Lohman? - 
MR. LOHMAN: No, sir. eer ad 
‘JUDGE KENNEDY: Let the : esond 


‘how then. that. without one ich ek 
val received. oe ot 


eo 7 - ges « . So * : 
- At Tr. 126, counsel for L & M ob- 
jected to’ a line of: questioning by 


Parks related to.a particular docu- 
‘ment on.the ground,that such docu- 


ment had not been introduced. Rath- 


er than ruling on the objection, the 
‘Judge treated it as if it were an ob- 
jection to.an alleged. lack of proper 
foundation’ and: proceeded; as “he 
: had 3 in the instance net. discussed, to | 
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Decenaber dee 1% 6 


ine che, sonndatien: ‘himself: (Tr: 
196-127) rather ‘than’ allowing or 
requiring Parks’ attorney to do so 


himself.Again: acting without a. 


motion, he received the ; document in 
question into the record (Tr. 128). 
Proceeding as he did i in this instance 


and performing . elementary trial . 


functions which are exclusively the 


preserve of the advocate, the J udge 


put himself in the conflicting posi- 


tion of adjudging the adequacy of 
the foundation for an. exhibit that 


he had: himself Jaid.. 


med, and cross-examined witnesses 


unnecessarily. and. harshly , and to. 
an extent which can - only be. de- 


scribed 2s pervasive. - 


To pick just one ‘esamipla 6 éf sa 
instance of his taking over of cross- 
examination which damaged Parks, 
we cite the following excerpt from. 


the transeript,concernmg Parks’ al- 


leged efforts to determine the re-. 
reales of the'May-6 inspection, evi- — 
dence “relevant to’ his’ credibility 


(tr 17 '6~-183). ae oe 

” hg Sele MEBs chat AA dae, - a ae co 
“By Mr, Lohman’ feounsel for L & M1: 
Q. So that you didn’t really make any 


efforts. at ‘all to find out whether the 
mine was ina safe condition, did ‘you? - 
A. Well, that was the inspector’s * * * 


a hot beg your pardon; I can't hear you. 


A. I felt that was the ixspector’s job: 


Q. Well, don't you feel that yow shauld 
know whether or ‘not the mine is ‘sate 
before you go down into Lig: 


AL They * ** TE figured they. would Let 


Ine know. when:they made an paste 
= In their own time?: =. 
A. Par don?! 


a ia their’ ¥ % * waren't you interested: 
in finding out seu so you ee get ; 
back to: work?) 2.00) j 

AT was. That's w hy] L called the MESA 
office a nuniber of times. a ; 

. How many times ‘did. you call? 

A. Td say four, or four or five times at. 
least. ) 

. And when Fou aia: call, oO +: * * 
did-you call.on’ Monday. or Tuesday? _. 

A. I caNed Ronnie Franks on Monday: 

~Q. Now: that’s when you advisedihim 
to go aliead and make the inspection? * : 

“ A. Tasked him to. » 

Q. Did you eall.on- Tuesday? ~ : 

A. L eatled the MESA. a on Toesday, 


. but I didn’t get any * * ° 
Throughout: the teamed aor fhe: 
Adiainiiaty ative Law Judge exam- 


Q. Was there a ‘busy. sizeal or What? .. 
A. No, I talked to the lady in ‘the. office. : 
-Q, Did you:ask her what. the results of 
the inspection were? cee od 
A, No. fe NS a. 
-Q. Phen when’ e ce ae hd else. da oe 
talk to at eas . 
‘A. MESA * * *. the eivls dn: “the. ‘fromt . 
office ; I- aes to. talk to any *:*. *: 
Q. Just the girls in the front office? Did. 
you make any other attempts to find out 


what. the condition of the mine was? 


wi, I went to the uaine a time ar. teva dur on 


ing the week, 


.Q. What * ee ® OR, when, aia you- g0 to 
the mine? . 


A, I helieve it was. on. "Wednesilay. L 


talked to Homer paneer, which ig 
OW. L.’s brother. 


Q. ‘And did he pot tell you that the in- 
spectors had not found that they were: 


not complying with the roof contr ol Caeud 


or did you ask him? | 
A. I just asked him if his work e aoe ap! 


they had gaid anything about: me com- 


ing back to work in favorable saat no, 
I didn’t ask him about: the plan * ne ok the 
=~ oa Be 

Q. You' didn't: ask him anything aboitt | 
that; well.# * *— | 


JUDGE KENNEDY: What did you do, 


Tose interest: in: this whole thing’ after 


you called MESA?: ig, 
THE WITNESS: No, sir. | 
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“JUDGE ‘KENNEDY: You knew the 
as hadn't been closed on Tuesday; 
ight? » | | 
THE WITNESS: Had tobe élosed? 


_ / JUDGE. KENNEDY: ‘Had ‘not -been 
i closed, ‘right? 


THE WITNESS: Well, I * * * when I 
called : the inspectors, I just left it with 
them. I figured that was their eatin that’s 

their department. _ 

. JUDGE KENNEDY: When did you 
- find out the results of the inspection?. 


- THE: WITNESS: We went back and — 


talked to. Mr. Lanningham on Friday.. 


JUDGE KENNEDY: So: between *.* *- 


is it your ‘testimony that between what, 


Monday and Friday, you didn’t: know © 
» what had happened | as a result: of your - 


call to Mr. Franks? » 

. THE WITNESS: No, he * a 
| - JUDGE KENNEDY: 
question, yes or no? 

THE WITNESS: L didn’ t iow. no.: 


iJ UDGE. KENNEDY: Between Monday _ 


: and Friday you. didn’t know? | 


THE WITNESS: No, sir, I: tried ic 


- find out at. the office at Norton, but I was | 


; unable to. 


‘JUDGE KENNEDY: why were you | 


a | unable? 


THE WITNESS : I just 1 was unable to. 


get in ‘touch with any of the inspectors. 
ie ‘I UDGE. KENNEDY: “Why couldn’t 
. you reach him in * * * did you call Mr. 


a Compton? . 


THE. ‘WITNESS: ‘No. 
' JUDGE KENNEDY: Why aian't you 
call Mr. Compton? Isn't he the .district 
. manager? © 
THE WITNESS: ‘I wouldn't want Mr. 
‘Compton. * * * no, I didn’t call him. _ 


oS UDGE KENNEDY : You. didn’t think. 
2 it was. important: enough; right? _ 
THE. WITNESS: Well, it was impor- 


‘tant: Iwas *** 


ae UDGE KENNEDY: ‘Well, isn’ 't he the 


top man? 
THE WITNESS: rT. aon't Taga who. 


Mr. Franks. was in charge of the office. 


when ne talked ‘to, ‘him. temporarily in 
ener : 


DEPARTMENT OF THE INTERIOR 


Well, answer my 
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JUDGE KENNEDY: Dia you call Ms. 
Franks? — ce 
THE ‘WITNESS: Tr. talked to. bin on. , 
Monday and * * # : an 

‘JUDGE KENNEDY : ‘Did 3 you call him, : 
on Tuesday, Wetneaday, is or. 
¥riday? ao. 

THE WITNESS: ‘No. 


JUDGE KENNEDY: Are you sure you = 


called the MESA office on ‘Tuesday? _ 
THE WITNESS: Yes, ‘S1n. 
JUDGE KENNEDY: Who did: you eal’ an 
THE WITNESS: I *,* * | 


JUDGE KENNEDY: You said gee. he 


didn’t call Mr. Franks. and you didn’t — 
call Mr. Compton ; who did you call? —_ 
The WITNESS: I’m not sure of the 


* * & if T asked for any particular per- 7 : 
son, but’ I. called the office, and * * *— - 
on two or three different occasions. ‘that | 


week, 
JUDGE KENNEDY: But you atan't 


OR ok after Tuesday you just gave up -_ 


calling at all; is that right? rane 
THE WITNESS: «. Well, they | id . - 

usually they’ll. send .a safety eee 
JUDGE KENNEDY: Well, what's | ie 

I'm just asking you, after Tuesday, what 


efforts did you make to find out the _ _ 


results of the inspection? = 
THE WITNESS: Well,’ I went to the ) 

mine on Friday. re 
JUDGH KENNEDY: You. aia what? 
‘THE WITNESS: I went. to: the. mine 

on Friday. eo 
JUDGE KENNEDY: On Friday, ‘bab: 


on Wednesday and Thursday you ove : 
do anything; is that right? | | 


THE WITNESS : Well, no. 


JUDGE KENNEDY: Did you talk a 


Mr. Gilbert, the safety director of t Dis: 


trict 287. 


‘THE WITNESS: r was: in “constant ae 
touch with Mr. Gilbert. | es 

- JUDGE. KENNEDY: And he couldn't 
find out what the results of Be inspec- 
tion were either? 

THE WITNESS: 


Well, Tn eR 


they’re supposed to send me a copy of nie = 


report when they make them * * * the in- 
spectors are. My name and my: address ~ 
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are on. the reports, and. dias re suppose a 
a them,. yes, early that morning that *-* * 


to send me a copy at my home. | 


‘JUDGE KENNEDY: Who's SappOeed 


~ to send youacopy? ~~ | 
THE WITNESS: The inspectors: 


| JUDGE. KENNEDY: Is that what you. 
_. Were waiting for? 


THE WITNESS: well, [eee that’s 
. the usual procedure. | ; 


JUDGE KENNEDY: a it: your ie 


sition that you had.a right to refuse to 
: work until you heard from 1] MESA? 
THE WITNESS: Pardon? 


JUDGE KENNEDY: “Was it your po-: 


sition. that you had a right to eee, to 
work:-until you heard from MESA? — 


. THE WITNESS : Well, I was. * * ae 


$ yes, you might say that. 


JUDGE KENNEDY: “When aid you 


hear from MESA?_ 

THE WITNESS: - Well, 
| Mr. Lanningham on: the. ninth, and. that’s 
~ when he discharged me, 
JUDGE: KENNEDY: 
what? 


THE WITNESS: ‘That's when: he dis- 5 


- charged me.. 


JUDGE KENNEDY: He discharged : 


“THE WITNESS: cor sir. 

OS UDGE KENNEDY: ‘You didn't an- 
swer my question, sir. 

THE WITNESS: Pardon? ae 


JUDGE KENNEDY: You didn’t ane: 


Swer my question.. —_ 
- THE WITNESS: In ‘sorry. 


JUDGE KENNEDY: I said, when dia 


- you hear from MESA? 


_ THE WITNESS: I’m not sure who 
‘gent eee GT they. sent me a notice of . 


the inspection or. not, ‘but they’ re sup- 
posed to. 


‘JUDGE KENNEDY: Well, now, you 
understand that the operator here says — 


that you were discharged | ‘for = refusing. 


to work the week. of May 5th: is that 


7 right? You.understand that?: 
THE WITNESS: Yes, sir. 


JUDGE KENNEDY: And as I under- 


| ‘stand your testimony is that you did re- 


~ fuse to work the week of t May 5th; right? 


we talked to 


“Showed “you 


7. aL: 


THE WITNESS: v, called in aaa told - 


De 


JUDGE KENNEDY: That you weren’t 
going to work; is that right? 


- THE WITNESS: Isaid I would be io _ 
: work when they got in compliance with 
the roof control plan that they - were is- : 

‘sued. I: was afraid to go’ ‘to. work. 


‘JUDGE KENNEDY: And you Imow 


the record here shows that on Tuesday, “7 


May 7th, MESA said that they were in 


 -compliance: with the. roof control: pen 
~ yight?- ei os 


THE. WITNESS: [No response.] 
J UDGE .KENNEDY : -’ Yes, - muesday, 


: May 6th, excuse me. ‘That's: what ae a 
record. shows, right? ; 


THE WITNESS: I suppose ae is. - ee, 

. JUDGE. KENNEDY: And you don’t : 
dispute that, do you? = ee 

THE WITNESS: No, it that’s ‘what _ 


: the record shows. 


JUDGE KENNEDY: a there * * * 


what was the justification for your re- Ee 
- fusal to work after May 6th? | 
THE WITNESS: Well, they laid the 
7 other boys, off, .and I was afraid to, = * 
I was just afraid to work until they * * # 7 
the management come to grips with the - 
‘problem of roof bolting: I mean, I had 
* * * T had my wife and family to think =~ 
about, too, as. well as myself, | 


JUDGE KENNEDY: Well, 
you this, sir, was it your position that 
no matter what MESA said, you weren’t 


going to go to work in that mine until | 
Mr. Lanningham told you he was going - 


to comply? 
‘THE WITNESS: Well, he said he was, 


| not going. to comply and * iat 7 
JUDGE KENNEDY: Well, Tn aaicitie’” | 
= you what would it have taken on ‘Mr. 
| Lanningham’ Ss. part to induce: you to. go 
back to work? 


“THE WITNESS: If he had told a 


- that he was going to comply with the 
‘roof. control plan on Friday or called me _ 
at home or sent me a letter of. whatever, 
. then I would have been eed to. ‘0 back p 
. to work. : a 


JUDGE ENED: well, you see, L 


om getting different ‘versions of why © 


let me ask: | 


you refused to work: first, you said you 
- refused to work because you wouldn’t 
do-it until MESA said the operator. was 
in: compliance with the roof contro] plan; 
then MESA said: he was in compliance 
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- with the:roof control: plan, but. you still 
refused to go to-work,.and you say,.-yes,. 

- the reason you did that was because you | 
| didn’t care what MHSA said, you weren’t . 
- going to go to’work until Mr. Lanning- 

ham told you he was in compliance. ae 


At the point of ji fas. Kennedy’ S 


interjection, counsel for L:& M was 
_ competently in the process of im- 
‘peaching the testimony of the wit- 


ness and needed no assistance from 
the bench. Moreover, had the J udge . 
held for LL. & M and had he made: 
credibility findings adverse to Parks 


on the basis of the interrogation just 
quoted, we have little doubt, that 
Parks would: have appealed, citing 
these very same pages as evidence 


of error, and, in such event, might 
well have been entitled to. remand. 19 


: Far more serious. than the inter- 
ference i in the cross- -examination of 


Parks and certainly far more ‘pre- 


judicial i in light of the outcome was 


the Judge’s interference ‘in the ex- | 
amination and cross-examination of © 
LL & M’s key witnesses. For instance, 
the direct examination of Winfred 
Lanningham spans 42 pages. Of 


those 42 pages, approximately 6 out 


of every 7 pages represented. inter-. 
counsel. 


rogation from the bench ; 
for L & M was 8 barely able to inter- 


_ 19 We. feel. seonstcainea. ue pointe eat that 
: this example. is Just one among several. actions 
by the Judge which affected Parks adversely. 
A considerably ‘more tmportant: one concerns 
the Judge’s posthearing actions in apparently 


making the. arbitration transcript a. part of 


the record. Seen. %, SUBTO. 


OF THE DEPARTMENT OF THE- INTERIOR 


: ject | a “question edgewise, Although | 
the Judge did permit Mr. Trumke 


to cross-examine without interrup- 
tion, he had still more. questions 


afterward. The character of some 


of those questions is apparent In the 
following at Tr. 851: | 


* ‘You've Seay Mr. Parks testify 
about what he called a certain amount 
of harassment that he felt he received 
in 1974 with these comments that were 


being made to him about we're going to. 


get rid: of.:you or. you're responsible: for 
all these safety inspections. Is it the 
policy of your:company ‘to put the heat 
on the safety committeemen, 80 to speak? 
Robert Lanningham was another 
witness questioned | extensively. by 
the. Administrative Law:: J udge 
throughout his ‘direct testimony 
(Tr. 366-384). Barely ; a page of the 
transcript goes by without reflect- 


ing some sort of interjection by the 


Judge. Given the pervasive extent 
of the interrogation of both these 
witnesses and the severe character 
of some of the questions, it is no 
wonder that the Judge discounted 
their evidence: -on~ credibility 
grounds (é.g., Dec. 9). He may have 
and apparently did produce the 
physical reaction which led to his 
adverse assessments of demeanor. 
and believability, and were we to 
reach the merits, we would experl- 


ence great difficulty in accepting 


those assessments since he was in ac- 
tuality both iin and. 
trier of fact. : pet 
‘Based on the for egoing, we are of 
the opinion that the Administrative 
Law Judge’ became too involved’ 
with the evidentiary presentations 


| of both parties, and to _Deeaphrest: 


oT). JACK -W. 


Canon 5 ot the Canons of J udicial 


ae thics, his undue inter ference and 
‘par ticipation in: the, ‘examining of 
: witnesses, as well as the form of 


many of his questions at critical . 


moments, prevented the proper 
presentation of the cause and the as- 
certainment of the truth ‘with 
respect thereto. His persistent in- 


ability to refrain from assuming 


the mantle of an advocate, ‘the in- 
-delible ‘impression which the hear- 
ing must have left upon his mind, 


sand the lingering impact of. his be 
havior upon the witnesses persuade 
us that the fair rehearing of this 
case and the best interests of both 


parties wuuld be served by remand- 
ing for assignment to another 


Judge under our broadly defined 


- powers set forth in 43 CFR 4.603. _ 


Before closing, we want to under- ~ 
score several points. The record we . 


have reviewed here is truly excep- 


tional. Since the inception. of ad- - 


judication under the Act, we have 


reviewed numerous case records and. 


almost without exception the Ad- 


ministrative Law Judges have exer- 


-cised suitable restraint and have 
avoided allowing their objectivity 
to be compromised by hyperactivity 
on the bench. In remanding here, 
we are not implicity suggesting that 
questioning from the bench i 1s a gen- 
eral problem in the Office of Hear- 
ings and Appeals requiring discour- 
agement, and we are not, as Parks 
suggests, placing restraints on the 
Administrative Law Judges which 
will preclude the truth from emerg- 
Ing. 
pressed early last year in Hastern 


. 227-314-——77-——10 


We remain of the view ex- 


PARKS U. L-& M. COAL CORPORATION wt too 4 
December 23, 1976 | a 2 Fei 


Associated Oeil Corporation, i 
IBMA. die 82. LD. 29, 1974-1975 


_OSHD par. 19,224 (1975). We said : 


there that an Administr rative Law 
Judge is not a purely passive figure 
refereeing a sports match. He or she 
has an. affirmative responsibility to 
exercise his or her discretion to ex-. 
pedite the processing of cases and to 
make a full record consistent with 
adequate consideration of the con- 
flicting. aes of fact and Jaw. : 


stances when "2, ‘as here, an appellant | 


claims an “abuse of discretion in. 
questioning of witnesses by a Judge 
and seeks a new hearing, he or she 


will prevail only by showing glar- 
ing abuse and equally glaring prej- 
udice, that is to say, the kind of © 


abuse anc the extent of damage to 


the truth-seeking process which was 
shown in this case, 


ORDER | | | 
WHEREFORE , pursuant to the | 


‘authority delegated to the Board by 


the Secretary of the Interior. (48. 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that the motions by 
Parks for correction of the record 
and for permission to file a brief 
20 pages in excess of the 25-page 
linut in 48 CFR 4.601(d) ARE 
GRANTED, and the order below 
precluding be attorneys from con- 
sulting with their respective clients 
regarding the alleged Driftwood 
Inn incident IS VACATED. | 

IT IS FURTHER ORDERED | 
that the initial decision below IS © 
SET ASIDE and that this case BE. 
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| REMANDED to ihe Chief Aaaene 
istrative Law Judge for assignment 
to himself or: another Adminis- | 
trative Law J udge as he deems — 
appropriate, and for expedited pro- 
— ceedings not. inconsistent with the | 
ce foregoing opinion. 
“IT IS: ALSO ORDERED that 
~ upon remand. responses to any -ques-_ 
tion asked by Judge Kennedy in the. 


initial hearing of this case MAY 


- VIDE the ee an opporvinity. to 


‘DE PARTMENT 


OF THE INTERIOR 


examine the official case: , file and to. | 
make such motions or enter. such 
‘stipulations aS they. desire follow-" . 
ing such examination with respect, oe 
to any defacement of the record. 


~ Davio Torserr, oe 
“ Alternate Administrative J udge. 


We CONCUR: 


eo Davip Dow. - - 
NOT BE USED for the purpose of: 


- impeachment and the Administra-— 
tive Law Judge SHALL. PRO- — 


Chief dante ds Judge. 


| Howarp J. Scurmuuenene, JR Ry 
Administrative ae | 
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i. e | ees = a. : 


ADMINISTRATIVE AUTHORITY a 
(See also. Delegation of. Author- te 
-ity, Federal Employees | and = 

_ Officers, Hee ary of “the Pen 4 
Sa 


ACT OF APRIL 24, 1820 oo Page” 
1, The Secretary of the thiterior -_ 
does not have. authority — 
"under the Right-of-Way 7 

Oil and ‘Gas. Leasing Act 

of May 21, 1930, 30 

_ U.S.C. § 301 et seg. (1970), 

‘to dispose of deposits of | 


GENERALLY | 


-.-oil and ‘gas underlying ~~ 


a railroad right-of-way — pan 
7 granted pursuant to the | 


_ Act of Mar. 8, 1875, when 2 ays 
“the lands traversed by the 
. Tight-of-way were later. 


"the nature of the viola-~ 


: od i decision ae the: Bea of 
oe Land Management Tes <2 
 jecting a logging Toad 
i _Tight-of-way application 
as not in the: public . 
_ interest will’ be affirmed 
in the. ‘absence ot suffi- 


patented - under. the “Act. | cient — reasons - 3 the = - 
of Apr. 24; 1820, without fonternennnnnnnn 
any reservation for min- - ADMINISTRATIVE. PRACTICE. 
erals, In such case, title ‘to ai ele “Although: a: ‘respondent in a o 
_ the mineral estate was in- paler grazing license. trespass 7 
cluded within. the grant | hearing brought by the 
to. the. apices ang 195 ae matress = a eee 
ae Bop -- Bureau. of Land Manage- 
ACT OF SEPTEMBER 18, 1940. ~ -ment-has the right to be _ 
oT; Where the purchaser : from: : - represented and aided by. 
: the railroad of unpatent-. fw legal counsel, the Depart- 
ed land believed at the |’ —S—=——~—~=—é<‘«émentt: has’ n't: dutty. 
time of his purchase that > responsibility ‘under: the - 
-theland was mineral,and § |. °°. ~~ Constitution or the Ad-- 
“there was physical 6vig ministrative Procedure | 
‘dence of its mineral char- __ Act to provide such coun- an 
- acter, or if conditions _ _ sel for hile eee ea 2 185. 
_ were such. that the pur- 2 When the holder of a grazing | 
chaser should have known ~— |... lease is found-to have 
then that the land was > | ' violated regulations and = 
excepted from the’ grant > the terms of his lease — 
to the railroad, he was ° because his. cattle have. 
not a purchaser in good. - trespassed on Federal — 
faith within the “ine ~ land, his lease may be 
; -nocent. purchaser” -pro- canceled . when — lesser 
-viso of . sec. . 321 (b) of ae sanctions: have proved — 
the - ‘Transportation Act _ to be of no effect or when | 
* OF 19402022202 Petes, ~2l.< 
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will .be 


‘ . ! 


tion aanmiae such sever- 
ity. However, a decision 


canceling a lease will be |. ; 


set aside where the Dis- 
trict Manager relied upon 
alleged trespasses of 


which the lessees had'no 


notice and which occurred 
after a show cause notice 


had issued, and the case... - 
remanded for 


= further ‘proceedings-- Bee, 


ADMINISTRATIVE. ‘PROCEDURE aay 


(See also Appeals, Contests and 
’ Protests, Hearings, Rules of 
Practice.) °. : | 


GENERALLY | 


iL. Although a respondent in.a 
' grazing license . trespass | 
hearing brought. by the ~ 
. Bureau. of. Land Manage- 
ment has the right. to be 
= represented and, aided by 


legal counsel, the De- 


"partinent has no duty or =| 
responsibility “under the ©2° 4} 
Constitution or-the Ad-"" .. |; 


ministrative : By ocedure 
Act.to provide such coun- 
~ sel. for Hines et 


2. Where : -the Bureau. of. iid 


Management: determines 


_. that an. Alaska Native 
» allotment. 
should, her Tejected -be- 
- cause the land was. not 
- used and occupied by the 
applicant, the BLM shall 


application 


issue. a contest complaint 


pursuant. to 43 CFR; | 
4.451 et-.seg. Upon re- 

> ceiving a. timely. answer © 
..to the complaint, which 

_ answer raises-a .disputed | 
..issue of material]-fact, the 
. Bureau will forward the 
. ease file to the Hearings © 
-. Division, Office. of .Hear- 
ings :and: Appeals, . 
. partment ‘of the Interior, 


De- 
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clusions . 


for assignment of an Ad- © 
-. ministrative Law Judge, 
proceed to. 
schedule a hearing at 


who will 


which the applicant may 


produce’ evidence to es-— 
. tablish entitlement to his_ 


allotment. - fe eeelenate ee 


. ADJUDICATION | ‘ gaat hee 
; LA federal. district court jury. | 
pe _ ver dict i in‘a suit to cancel 
desert: land: patents, that 
- the entrymen - and, their 
: purchaser under an illegal 
-executory contract did not 
commit fraud against the. . 
United States, does not 
“collater ally éstop. this De- 
| “par tment fr om adjudicat- 
_ing a contest grounded on 
the illegal executory con- 
tract. against the -pur- 
| chaser’ s. own centr y, 
_ cause the. legal standard 
‘ applicable - in. the . sub- 
_ sequent, contest . ‘is. 
ferent than that. in the 
_. fraud | -action—a,. desert 
land entry can be subject 
to cancellation for acts. 
that’ ‘do” not constitute ee 
bod 280. 


he- 


AD MINISTRATIVE: LAW JUDGES 
1. Upon appeal from a. ‘decision 
of an Administrative Law 
’ Judge, the. Board, of Land 
“Appeals may. make all 
findings of fact and con- 
of, law * based . 
upon the’ record just as 
“though. it ‘were. making 
‘the decision in the first 
| _SmbtgM08 oon ip ane | 
BURDEN OF PROOF _- 
1. An. applicant ae the. Calor 
of. Title. Act,..43° U.S.C. 
». § 1068..:(1970), :has the 
. burden to-establish to the 
__ Secretary of the Interior’s 


‘dif- 


| ADMINISTRATIVE ‘PROCEDURE—Con. 
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: “LAND GRANTS AND SELECTIONS 


“ 7 BURDEN OF PROOF—Continued ~ ss 
i. | Page| 


2 o - Generally | 
ao ; -auaatacuon that the stat- “als Sec. 14(h) (5). of. the res 
F utory conditions for pur- ” Native Claims Settlement 
__ chase under a Act have | _ Act establishes a manda- 
: been met roan acoe-r-- 28: - tory deadline for applica- 
HEARINGS 7 3 ~. tions. for. a primary place 
A ‘The regulations donot _pro- of. residence, which may 
_. Vide for hearings as a _ _ not be waived in the exer- 
_ matter of right on’ tres- ‘cise of Secretarial discre- 
pass. violations involving biOneh ecto 440 
= Beaten, aaron Mental Health Lands. — : 
“Land Appeals to exercise __ Sec. 4° of ANCSA states: 
its discretion | ‘under 43 °° ~ (a) AML prior conveyances — 
-OFR 4 415 and order a ieee: - of public land and’ water 
“hearing, | fhe’ ‘appellant 7 areas in: “Alaska, or any. 
must. allege. facts which, ‘interest therein, pursuant 
GE proved): would entitle = e to Federal law, - -and. all | 
~~ him to'the relief sought.. 269. — tentative approvals Asai 
2. Tt is within the discretion of | ™ - suant to-sec. 6(g) of the 
fe, the Board of Land’ Ap-- Alaska” “Statehood. Act, 
A paale. 40; grant a request: shall be regarded as an 
for a hearing on a ques- extinguishment of the | 
‘- tion of fact. In order.to aboriginal” title: thereto, See 
warrant such a_ hearing, if any--_~---~--+---~--- 462 
"an applicant must'at least 2. (b) All aboriginal titles, if any, 
allege “facts which, if and claims of aboriginal 
~" proved, would entitle him oo title in’ Alaska based on 
2 the relief. sought... «BIB use and’ occupaney, in- 
| a ales ‘cluding submerged. land 
“ALASKA NATIVE ‘CLAIMS. ‘SETTLE. | ee ant watek:, 
‘ACT. “aleas,’ both inland and 
1. Procedures adopted to imple- "offshore, “and including 
ment the Public Land any’ aboriginal hunting or 
a Survey. System as. ‘pro- . fishing rights _ that may 
vided “in © Title 48, exist, are Aisi extin- 
* Chapters 1 and 1S, ‘and = ; guished __ ---+---- ee ee 462 
regulations - promulgated | 8. © ‘All claims: “against, ‘the, =" 
“thereunder are made’ ap- babi United States, the State, 7 
plicable ‘to land ~with- . and all other persons that". 
- drawals by sec. 13 of » “are based on claims of 
AN GSA 2222 2s ees . 500: = aboriginal right, ‘title, use, 
2. Establishing © | of “standard” oe ‘or occupancy of land or 
“paralle Or “correction” - water: areas in Alaska, 
“lines in compliance ‘with — or-that are based on’any 
* authorized procedure: to £ “statute or tredty of ‘the 
implement Public Land “United States relating to. 
Survey System is not in- | : a Native use and occu- 
ia consistent with ] provisions a pancy, or that are based 
“of sec. Ta) (1) swish on the laws. of any other : 
P VOreWvAl US ta) oii eG 500 . “nation, ~ ‘including any 
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sion,» 
os guisheds.2 ec 
. 4, The effect of the extinguish- 
| ment of aboriginal claims | 
~ by see. 4 of ANCSA, as ~ 

-. explained in the Confer- 
ence Report (8. Rep. No. 


such. ‘daims 


92-581), 92d Cong., Ist 


.. Sess.,.40 (1971) and-in- 

aa terpreted by Edwardsenv. 

- Morton, 369 F. Supp.1359 

(D.C. Cir, 1973), neces-. _ 
sarily defeats arguments : 
_. that Mental Health lands 

_ remained -public 

- based. on assertions of 


aboriginal title. _.-..__- 


Be Because Alaska: acquired a 


: village 


a present right or. interest see 
_ ‘In Mental Health Lands 

7 immediately upon proper 3 
selection of ‘same, - 
—, because. 
_- . effectively transfers own- 
ership in the lands .to. 
... the State, such lands can . 
no. longer -be considered ee 

| “public lands” within the 
_- meaning of sec. 3(e) and 
are unavailable for Native 

| selection ‘under 
secs. 11 (a). C): and 12(a) (1) . 
of ANSCA See = a 


and 


that... interest 


6 The: authority to select. lands 


. under,the Alaska Mental 
Health Enabling Act, 
while» confirmed | to the 

State under ‘sec. 6(k). of — 

the. 

. “mains. separate and dis- 
tinct. from the authority =~ =| 
of the State to select | 
lands as provided i in secs. 
6(a) and -(b). : 
-Btatehood Act--------- : 


Statehood » ‘Act, 


that - are | 
7 pending ‘before any Fed- 
eral or state court or the | 

- ‘Indian Claims” Commis- 
are hereby extin-- 


lands" 


re- 


of the | 


“INDEX-DIGE ST 
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462 | 
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that 2 | 
. tiveallotment.application 
_ should: be rejected be- 
. . eause the land was not. 
oe used and occupied. by the. 
‘applicant, the BLM shall 
issue a contest complaint — 
ae pursuant to 43 CFR 4.451 - 
- et seg. Upon receiving a 
timely answer to the com-— 
- answer 
raises a-disputed issue of 
material fact, the Bureau 
i will forward the case file _ 
—_. to the Hearings Division, 
_' Office ‘of Hearings and. 
Appeals, Department. of _ 
the Interior, for assign- . 
- ment of an Administra-_ 
.. tive: ‘Law Judge, who will 
proceed to schedtle a 


- plaint, 


~ plicant. 
"evidence to _ 
: entitlement . to . 


“ALASKAContinued - ae ty i eS 
LAND GRANTS AND. SELECTIONS —Continued : 
‘Mental Health Lands—Continued 
at ee Pees. _ 
ap Lands ptepedy delected under | : 
: | the Alaska Mental Health, - 
Enabling Act are not 
“lands * * * that have. 
_ been selected * * * by. 
-.. the. 
: Alaska Statehood © “Act” 
and are not. available for. 
es selection by Native vil- 
; : ie lages under secs. 11 (a) (2) 
and 12(a) (1) of ANCSA- 
“NATIVE. ALLOTMEN TS fs Pa on 
aL “Where the Bureau of Land _ 


State | under. 


- Management determines - 


an Alaska 


which — 


hearing at which the ap- 
establish 


allotment....----. 2. 


“2 Where a petition. for recon- 
sideration of a previous 
De Board: decision applying 
_., departmental contest pro- 
.. gedures to Alaska Native — 
allotment - ce 

fails. to. show that: the 

._ original ~ ‘decision was 

__ erroneous in any matter, — 


applications 


Na- 


may. produce | 


his 
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the original decision will ae 
be sustained. a en : 


- -INDEX-DIGEST | 


7 erimeneas ACT | : 
co a. The authority: to select lands. 


Page | 


. --under the Alaska Mental - : . | 
‘Health Enabling Act, 
while confirmed to the  ~ 


State under sec. 6(k) of © 
the. Statehood - Act, re=: 


% mains © 
distinct from the au- 


‘separate and 


thority of: the State to 
-selectlandsasprovidedin 
~~ gees. 6(a) and (b) of the 
. : Statehood Act___ Senne 
TOWNSITES. a eS 
1. Acity organized under Alaska ; 

~ State law has standing to 
appeal from the rejection 


of . its 


application’ for | 


| townsite. deeds to land . 


within its. city limits, and. 
the awarding of deeds to 


occupants of the townsite . _ 


lots at the time of final ~ 
- subdivisional survey... 
the extent they do not 
_ Vitiate the purposes or _ 


2, To 


a0 _ provisions . of the Alaska ~ 
_. Native townsite law, the 


provisions of the non- 


F _ Native ‘Alaska townsite — 
. law are to be applied in 
the disposition of Native — 


townsite: lands; in. such 


eases, references: to the. 


Act of Mar. 3, 1891, 43° 


; USC. § 732. (1970), in 


- Native. 


the documents relating to 


; a Native townsite. are not 


pro forma, and the non- nee 


townsite 


- .. visions may be applied_. 
8. ‘The date determinative of 
—. the rights of occupants of 


Alaska Native townsite 
land is the date of final 


-pro- | : | 


- subdivisional survey, not 
cs the date of Pernt if, at 


564 | 


463 | = 
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_. the date of ‘fal sibdivi.. ee ae 


- sional. survey, the lots — 


are occupied by non-- 


the lots :-will be 


: disposed: of under» both 
the non-Native and Na- 
tive townsite provisions . 

4, The Alaska ~ townsite trus- 


—_tee’s lot awards will not 


AT, 


— Be- ‘disturbed when the ube 


~ of a portion of .a lot is 


i. -eation ‘of | the 


appellant challenging the 


awards fails — to assert 


facts that. might demon- 


strate error in the appli- 


‘Alaska 


townsite rules: (1) that, 
At in 1 the absence of conflict- 


occupants 
sare parcel, occupancy 


on the a 


occupancy of the whole _ 


- lot; (2) that. occupancy | 


may be established by 


the initiation of settlement | 
if the intent. to. “possess 
- and improve is’ clearly — 


. a evidenced on the ground; 
"> and (8) that lots will be 


awarded to those who - 
“occupy or are entitled to 
. ; occupancy of the lots at. 3 


aT 


“ALASKA NATIVE CLAIMS SETTLEMENT, 


ACT. 


~ ABORIGINAL CLAIMS : we ae 


A Sec. 


S sbedeatt (a) All prior. 
ances” of. public land and ~ 
water. areas in Alaska, 


4. of | AN CSA states: 


or any interest therein, 


| . pursuant: to Federal. law, 


-.and all: tentative. ‘ap- 


provals. pursuant to sec. 


convey- 


: -6(g). of the Alaska: State- : 


hood» Act, shall be re-. 
- garded as an -extinguish- 
ment of the aboriginal — 
title thereto, if aoe 4 
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2. (b) All aboriginal titles,. if” 
any, and claims of aborig- — 


3. (c). 


inal title in Alaska based 
on use and occupancy, 
including submerged lIand 
underneath all. water 
areas, both inland and 
offshore, and ineluding 
any aboriginal hunting 
or fishing rights that may 
exist, are hereby extin- 


All claims against . ake 


‘Page 
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United States, the State, — 


and all other persons. 


that are based. on claims 


of aboriginal right; title, 


_ use, or occupancy of land 
..or water areas in Alaska, 
or that are based on any © 


statute or treaty of the 
United States relating to 
Native use and occu- 


- pancy, or. that are ‘based 
on the laws, of any other 


_ nation, 


'. such.claims that are pend- 
. ing before any Federal or 


State court or -the Indian 


Claims Commission, are 
hereby extin suished.. ee 


ment of aboriginal claims 


- by § 4 of ANCSA, as ex- 


plained in the Conference — 
Report (S. Rep. No: 92- | 


581), 92d Cong., 1st-Sess., 
40 (1971) and interpreted 
by Hdwardsen v. Morton, 


369 F. Supp. 1359. (D.C. 


“Cir. 1973); 


necessarily 
defeats arguments: that 


. Mental Health lands -re- 


mained publie lands 


., based: on assertions. of 
, aboriginal title. _.....-- 
§. In express provisions of the 


the Organic Act. of 1884, 
~and - through disclaimers 


including. any | 


462 : 


Treaty of Cession and 


received 


. subject — to 
upon proof of Native use 


462] 
- 4 The effect of the extinguish- _. 


lands: 

- to the State of Alaska’ 
Lan available for selection by 
‘qualified Native Corpo- 
rations, 
conclusion of Congress 
thats 
subject to disposal: in 

: settlement ~ of: 

Bo) 0216 15 | Peppa keel Cov St ae 

9. The . retroactive ee 
ment of aboriginal title, 
‘and the. resulting: valida- 
tion of. State title, man- 
dated - by, sec. 





: lands 


Statehood Act, 


tection in addition to that 


normally extended on the 


basis of Native -oecu- 


6. ‘Until Congress acted to ex- 
_ tinguish rights of Alaskan 
_ Natives to use and occu- 


pancy of aboriginal lands, 


such rights remained. as 
_.&n-encumbrance on ,the 
fee, and title to. land 


ALASKA NATIVE CLAIMS. SET- 
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in the. 
aboriginal title in Alaska. - 
statutory pro-. 
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claimed by Alaskan. Na- 


- tives, to which use and. 
_ occupancy 
_ proved, was, void. when 


‘might — be 


7. Prior to ANCSA; “the: State’ S 


interest in its tentatively 
approved selections. was 
divestment 


and occupancy, and was 


and 12 of ANCSA make 
previously 


‘indicating’ the 


such. lands’ were 


4(a) of 
AN CSA, applies to those 


~ 


TA’d 


Native | 


tentatively : ap- 


620 


7 subject to Congressional | ‘ 

| ~ resolution’ of such claims. 

7 Unadjudicated claims of 

| aboriginal title remained - 
the only. impediment to 
selection of such lands. - 

8. The express terms of sees. I1 


620 


620 
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; the ‘Board.---- Bova sutk 


ABORIGINAL CLAIMS—Continued » Pays . ALASKA NATIVE CLAIMS APPEAL BOARD— . 
proved to.the State which sGoneaued a . 
are .located:. outside: ‘Na- - App cals—Continued ‘ 

| “tive village. wi ithdrawal _ Jurisdiction—Continued o Page. 
pie eee a 620 2. The Alaska Native Claims 

10. Extinguishment of abo inal _ Appeal Board. does not 

& have jurisdiction to ad- 
title. did” not ee tthe | judicate - the Secretary’s 
State's title to those PA'd authority to withdraw 
re located within sec. and reserve public la nds 

- cee Pi aiacaiie eas for a utility and trans- 

Hi spate ‘ae See clea a _ por tation corridor. within 

Wives Cone ea OD eave the meaning of sec. 17(c) _ 

‘ village corporations a. SU- of the Alaska Native 
eae oe ae Gace — 1 Claims Settlement. Act.. 496. 
dene. aia 2 ee 29 | 3: Under 43 CFR, Part 4, 4.165) 

ALASKA NATIVE CLAIMS.APPEAL. BOARD and Subpart J, the Alaska. | 

Administrative | Procedure | ae hes ere sen — 

Decisions... 
(1, ANCAB is bound by. the die . appeal oa 
rules . and _. regulations 7 oo ie 4 aa ae aa 

_ promulgated by. the Sec- es GEES, Saapeaee 
_retary of .the Interior Oa ee 
| pursuant. to. sec. ae of. ete ee . land ae 

| | | application pursuan 
ak eee sage ae the Alaska Statehood Act. 

2. The Decision of the Bureati ‘when the BLM’s adverse” 
of Land ‘Management decision ‘is based upon 
vacating ‘the previously _ a. construction of the 

granted tenatative ap-— : provisions of the Alaska 

» proval ‘and''rejecting the | | Native Claims Settle- 
jand selection  applica- “ment Act, 43 U.S.C. 
tion of the ‘State of Alaska — RE Fea te (Supp. IV, 
“must ‘be - vacated : and 1974), as amended, 89 

_ remanded for further Stat. 1145 (1976)...----- 686 
proceedings when it does ‘Standing fact 

not appear that the land Je ee 
selection application by 1. The State of Alaska. has 

- the: Native: Corporation | “standing. to appeal a | 
has been adjudicated - 686 Decision of the Bureau © 

o ‘of Land Management .to 
—" | . the Alaska Native Claims 
i Issues - arising from. GSA’s ae Saar ol . 

_ disposal of ands as. ‘‘sur- _ property interest.in land — 
plus property.” ‘pursuant. affected” by a © De- . 
to the Federal Property © cision of the Bureau. of | 

“and Administrative Serv- Land Management, with-._ 

ices” Act, supra, “are | not jin, the meaning of. 143 

| _ within the jurisdiction of | CFR 4. 902, when. ‘the 

476 BLM. Decision vacates 
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7 ¥ he a “Public: lands” means e ae 
- Standing—Continued “Page 


_-Federal lands and 


Generally—Continued _ Page 


a State’s 


the tentative | appr oval . 
| previously given to the ~ 


selection and — 


‘rejects the State’s land — 


selection application filed 


under the Alaska State- 7 


hood Act because of a 


conflict with the provi- iy | 


‘sions of the Alaska Native 


é ‘Public . lands” are: defined 


in sec. 8(e) of the Alaska | 
-Settle-. 


Native Claims. 
ment Act, aS follows: 


686 | 


| parties — by 





- terests therein pense a ins» 


Alaska. except: (1) the | 


smallest practicable tract, 
as determined by the | 
Secretary, enclosing land — 
~ actually used in connec- 
tion with the administra- 
tion of any Federal instal- 
- lation, and (2) land selec-. 


- quitclaim 
deeds issued by the Gen- 


Claims Settlement Act. 7 tions of the State of 
CONVEYAN CES os Alaska which have been 
_ Reconveyances | patented or tentatively — 
L Municipal corporations, or- - approved under sec. 6(g) © 
-. ganized to provide neces- __ of the Alaska Statehood © 
sary government services, _ ~ Act, as amended (72. 
are beneficiaries of sec. Stat. 341, 77 Stat. 223), 
(14(c) of ANCSA in that.” or identified for selection — 
they received title to lands. _- by the State prior to 
they use and occupy, and. Jan. 17, 1969. The “ex- 
to additional lands-for — — cept” clause contained in 
community expansion... 623 the definition of public 
2 ‘The Municipality’s interest lands in sec...3(e) of |. 
.in lands improved for — _ ANCSA must. be read as 
7 recognized public pur- an expression of Congres- 
~~ poses is protected by sec. sional intent. not to in- 
— .14(c) (3) - of ANCSA_ be- clude Particular lands 
cause the “Municipality cee rather than as. an “excep- 
| occupies the same -posi- - _ tion” from, lands included. . 
tion with. regard. to ~ in the. ‘general. definition 
Eklutna,as:the local gov- - sf of public lands..-.-.--- ‘462, 
ernment entities. envi- _ _—_ 2. The definition of public lands | 
sioned - by | Congress. in | in sec. 8(e) cannot. be 
enacting such reconvey- cr 7 interpreted to mean that 
ance provision .and the . all classes of: State land 
disputed land, while out- in Alaska are necessarily — 
side Eklutna Village, is — =. “Federal lands or inter- 
within the village with-— _ ests therein” unless’ such 
.. drawal area and has been — _ classes of lands are specifi- 
| > improved for a public | cally excepted within the 
» SPUTPOSOsaesssesscela ~ 6234 definition itself. _--__-_- 462 
DEFINITIONS oe oe ee Land Selections ee = 
‘Generally fo A Lands conveyed to. private er 


eral Services Administra- - 


tion pursuant to. the 
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31 ministration. 


- Federal: Property and Ad- 7 

- ministrative Services Act 

of 1949 ‘as: amended, AQ. 
U.S.C. §471 et seq. 


ee (1970), have ceased to be > 


“Federal. lands and in- 


~ terests- therein 2? are not 


within the definition . of 
-. “public lands” in sec. | 
3(e) of ANCSA; and are, 


therefore, - not available 


the General Services Ad- as 


concurs, — 


such: ‘determination and _ - 


-- eoneurrence transfer the’ 


land from the adminis- i 


476. | 


a lected—“‘be | 


trative jurisidetion of the : 
Department. of the In- | 


~ terior to that of GSA.__- 


As Where an unlisted. Native | 
Village qualified under | : 
sec. 11(b)(3) of ANCSA 

is subsequently annexed = 
by a first class or home- 

- rule city, which is not a 
Native village, such vil-. 
lage does not by reason of | 


tions in 43 CFR sec. 


(2651.4 that lands. . se- | 4 
~ contiguous 2 Soh 


476: 


= for nee as 7 - such: annexation become — . 7s 
_ LAND ‘SELECTIONS | ac -.one.and the same as the | 
| Generally | | | city so as to enable 
eae Selection of lands by Native . _ Selection oflandunder43 
, Village. Corporations pur- CFR, 2650. B(a) 22a: - 485 _ 
- suant to provisions of sec. Be Provision of sec..12(a)(2) of 
12(a) of ANCSA is not | _ ANCSA and regulations 
permitted outside of lands — _ in 43 CFR § 2651. 4(b):..: 
- withdrawn by provisions on “requiring selections to be 
of sec. 11(a) (1) 4s“they “contiguous and in rea~ 
relate to the location of = - sonably compact tracts,” 
. the selecting village__. «454 is limited to lands ‘that 
2. Failing to'selectland available are otherwise available 
within - its” sec. ‘11(a) (1). G8. ¢ for selection 4 under | 
withdrawal, a Native Vil- a ANCSA and. has no aD=. 
lage Corporation cannot plication so as.to make 
— by giving consent. and . available lands which: are — 
-- waiver to another Native. prohibited from being ~ 
| Village Corporation make > a selected under provisions es fe 
. said lands available for of sec, 22(1) of ANCSA.. 485 
selection under provision | 6. A withdrawal of public lands 
of sec..12(a) of ANCSA.. 454. for a utility and trans-_ 
‘Where BLM’s. determination _ ‘portation corridor under 
that lands are. “property” sec. “17(¢). of the Alaska ye 
_ not suitable for return to Native - Claims Settle- 
‘the public ‘domain pur- ment Act, . subject’ to 
-.suant to the ° Federal valid existing rights, pre- 
_ Preperty and Adminis- _. eludes ‘selection of those 
-trative Services Act of lands by a Native group 
1949, 40 U.S.C. § 472(d) ~under sec, 14(h) of the | 
(1970), is not challenged, Alaska Native Claims - 
~ and the Administrator. of Settlement. Atto fee 


496 
ts The provisions of sec. 12(a) (2). rn 
of. ANCSA and regula- oe 
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_ and ino reasonably. com-~ 
pact tracts”—are - not 


: inconsistent. with a find- | 


ing. that townships _ are 
_ properly. Withdrawn un- 


rejects the .State’s land 


selection application filed 
: under: the Alaska State- 
- hood Act.because of a con- - 
+ flict with the provisions of 
the Alaska Native Claims 


der. sec. 11(a) (1) (B) or Settlement | ee eee 686 
“(C) though actual physi- 10. The, Decision of the Bureau of | 
eal cornering is prevented Land’ Management. va- 
| due to a township-offset eating “the previously 
resulting ; from location of | granted..: tentative . ap- 
-@ “standard parallel””____ 500 _proval and rejecting the 
8. Under 43 CFR, Part 4, 4.1(5) | land selection application : 
; and Subpart J, the Alaska of the State of Alaska .- 
Native .Claims Appeal -— must be vacated and re- 
Board has jurisdiction manded -for further pro-, 
over an appeal by. the ceedings when it does not 
_ State of Alaska from an appear that the land se- 
adverse decision of the lection application by the 
_ Bureau of Land Manage- — Native - Corporation has 
ment on a land ecleetion. been, adliudicated _._... 686 
| application | pursuant to ‘Entrymen — - 
_ the Alaska Statehood Act 
when the BLM’s adver ae AL Sec. 22(b)-is pens oe un- 
decision is based upon. o ambiguous, reflecting the 
- construction of the provi- concern of Congress for a 
sions of the: Alaska Native class of persons carefully 
. Claims Settlement Act, | described: t.e., entrymen _ 
_ 48 U.S.C. §§ 1601- 1624 under the Federal public 
(Supp. Iv, 1974), land: laws “governing 
amendéd, 89 Stat. 114 45 _ | Photicatenas, headquarters — 
(1976) _. ering? — a 686 | "sites, trade and manufac- | 
9, The State of Alaska has. | turing sites, and small . 
standing to appeal a De-  * tract, sites---— ees uae® 622 
cision of the Bureau of 2. Sec. 22(b) of ANCSA is not 
Land Management to the | applicable to, and does. 
Alaska, Native | Claims not protect, the Munici- 
Appeal. Board as a party _ pality because having an 
| “who claims: a. proper ty interest created by . the 
_ interest in land affected “State: of » Alaska under 
by a Decision of the Bu- . 
reau of Land Manage- | : State law, it is not an 
“ment, within the meaning entryman under Federal | 
of 43 CFR 4.902,. when public land laws: leading 
~ the. BLM Decision va-_ to acquisition of title to 
cates the. tentative ap. _— “ homesteads, headquarters. _ 
-proval previously given to a sites, trade and manufac- 
the State’ S. selection and _ turing sites, or small tract | 
Biesitiase de ee, §8 BD - 
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terest: is. 

with. conveyance to a. 
‘Native’ grantee. as. con-— 
templated by sec. 14(g) _- 7 


_ the: State were: able to 
_. issue ‘patent; “such. an in- 
incompatible 
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3. Because the State was- not at 
. prohibited by sec. 6(g) of - 

- the Statehood Act: from. 

- granting tentatively ap- 

proved lands to-local gov-: 

“. ernments; and neither the 


. Page 
3. ANCSA protects as “ital: | ee The data upon which BLM | 
existing rights,” those — _ has relied as the basis for 
.. rights, whether derived is compiling a protraction 
from the State or Federal diagram will be deemed 
- government, which . do ~ sufficient to determine | 
not lead to a grant. of — boundaries of lands. af- 
fee title and which were fected by the provisions — 
created prior to enact- of sec, 22(1) of ANCSA — 
ment of ANCSA. Rights — unless controverted by | 
leading to. a fee, which _ specific showing of error. 484 
had vested prior to enact- Gate Interests "ge. 
_ ment, would not. be sub- Generally. . ay 
_ ject to Congressional dis- l, The Municipality, as a 
_ posal and would be ex- of the State, could not 
_. cluded: from withdrawals acquire greater interests 
_for . Native _ selection. - than its grantor.and could 
Rights of entrymen lead- not, prior to ANCSA, ac- 
ing to grant of a fee ‘quire equitable title; ac- 
under Federal public land — cordingly, any protection 
laws, which had not or priority afforded the 
vested prior to enactment Municipality must be 
of ANCSA, are treated statutory, Comer: by 
py ANCSA as if vesting CARN OMA (feos yt 621 
had occurred and are not 2. The Municipality is ieaniaetl . 
categorized as. “valid and may be dissolved 
existing 5 ights” --=----- 622 ~- under State law and pres- 
4. The interests described ; in sec. ently has the power to 
/14(g) of ANCSA are of a exercise governmental 
. temporary or limited na- functions including the 
_ .ture, in contrast to those ‘acquisition, management, 
_ derived from laws leading and disposal of land inde- 
_ to a grant of fee title pendent of control by the 
- such.as the eutries pro- - State. Until revoked. or 
tected in sec..22(b), and, modified by constitutional 
_ therefore, are not incom- '-- or legislative amendment, 
_ patible with Native fee - guch powers remain. in 
ownership of the land... 622 foree and render the 
_ The Municipality is. not pro- Municipality and entity 
tected under sec. 14(g)_ ‘separate from the. State 
of ANCSA because its * for purposes of holding 
» -interest leads. to. grant of .. third-party interests un- 
fee title by the State, if der ANCSA...20.--21.- 
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- gision of. the Bureau of 
. Land Management to the 
Alaska 

_ Appeal Board as a party 
‘who claims a property | 
interest in land affected’? 


Native - Claims 


4.902, when the BLM 
~~ Decision. 
tentative approval..pre- | 
~ Viously.. aewen to the a 


vacates. the 





occupancy - 


3. “ANCSA provides | in secs. 
o 11) @) | 
. that .each_ village’ may — 4 
~~ select up to 69,120 acres. _. 


and 12 (a) (1) 


of its” ‘total entitlement 


> from TA’d lands within © 


‘by a Decision — of’. the the area, usually . 25 
Bureau of Land Man- townships, surrounding ~ 
agement, . within. the the village. Such’ State 
meaning of 43. _CFR TA’s, already encum- 


__bered by aboriginal title 
'- tolandson whichuseand 
~ could. be 
proved, were now subject — 


“Page | 


‘Statehood Act nor selec- Generally Continued — ; 
‘tion procedures in -A.S. --State’s selection and Te- — 
29,18.190 require payment _ os jects une: State . = oe a | 
See consideration, theme is lection application fled 
~~ nicipality’s interest in the under the Alaska State- é 
disputed lands. does not hood Act because of ao 
.. fail for lack of consid- = 9 =|. — COmmch with the Pee. 
a ce uaa Cm 621° Visions of the Alaska Na-~ 
“Statehood Act Selections . - “i tive Claims: Settlement on 
| Aetna ooo nena anna 686 
. . Generally” | : _ Tentative Approvals. - a. 
| “le “Under 43 CFR, Part 4, 4. 108), ; ee Prior to ANCSA, the State’ Ss es at 
: and Subpart.J, the ‘Alaska interest in its tentatively — 
_ | Native. Claims | Appeal approved. selections | was 
Board has jurisdiction - subject to divestment 
over an.appeal by the — “~~ upon proof of Native use 
State of Alaska from an — and occupancy, and was 
_ adverse decision of the — _ subject. to Congressional — 
. Bureau of Land Manage- _ resolution of such-claims. 
ment on a land selection Unadjudicated claims of .~ 
-. application pursuant +0 — as aboriginal title remained 
- the . Alaska | Statehood . the only impediment to = | 
Act when the BLM’s ad- | selection of such Jands:.. - 620 
verse. decision is. based rir 2. ‘The express terms of secs: 11 
upon a construction Of 2. 4 and 12 of ANCSA. make - 
the . ‘provisions. of | the © . ; lands previously TA’d to a 
Alaska Native Claims __ the State of Alaska avail- 
. De womens Act, 48 sa able for selection by qual- 
U.S.C... §§1601-1624 ified Native Corporations, 
(Supp. - “Iv, 1974), as. -) indicating the conclusion 
amended, 89 Stat. ‘1145 ere 4 2 OF. Congress that | ‘such. 
(1976)---- 2 ere ane enee 686 | - lands -were subject ° to 
2 ‘The State... of ‘Niaalen: has ig * : disposal in settlement ore 
standing to appeal a De- Native claims...__!:__- 
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-: to a: statutory prior right Be In withdrawing lands around - 


Tentative Approvals—Continued _ fe Page 


_-of selection by . village 


corporations; a = Native 


-right.of. selection, based 
—. not on aboriginal title, 
Congressional 


but. on 


620 


villages tentatively ap- : 
proved to the State, Con--. 


gress rejected the State’ 5. 
' contention that tentative : 
approval vested title in 


-grant'in ANCSA__----- the State, and in con- — 
4. The = retroactive. extinguish- sequence rejected the title 
~ ment of aboriginal title, the State had relied upon. 
and the resulting: valida- to dispose of TA’d lands | 
tion of State title; man- to. third parties___ 2... 
». dated by.. sec. 4(a) of 9. Secs. 11(a)(1) and 11(a)(2) of © 
_. ANCSA, applies to those ~— ANCSA direct with- | 
lands tentatively approv- drawals for village selec-. 
_ ed to the State which are tions to be made subject. — 
- located. outside. Native to valid existing rights: 
village. withdrawal areas. 620 The withdrawal of. State | 
8 _Tstinguishment of aboriginal TA’d lands in sec. 11 (a) 
. title did. not vest: the (2) impliedly recognizes ——- 
‘State’s title to those the existence of third-- 
; TA’ d lands located within _ party interests created by : 
gee. 11(a) (2) withdrawal the’ State prior to _ 
'. areas, for Congress clearly ANCSA, by prohibiting — 
- conferred on Native vil- the creation of such in- | 
lage. corporations a su- terests subsequent to the 
perior right.to select. up withdrawal ---------._. 
2 to 69,120 acres of such’ - Survey | - 
Sands ie hls 620 1. Pursuant to provisions of. sec. 
6. The State’ 's interest in TA’d 13 of ANCSA and regu- 
lands located within. sec. lations in 43 CFR 2650.5, 
11 (a) (2) withdrawal areas. selection of lands shall be | 
did not vest prior. to -. in conformance with the 
- ANCSA, and did not vest United States. Survey 
-subsequent.to ANCSA as System. Therefore, those _ 
_, to lands properly selected provisions which apply _ 
_ by village corporations to the rectangular system 
Within the 3-year period. . . of surveys as provided in 
“mandated by sec. 12(a)_. 621 43. .~U.S.C... §§:751-774 
a The State’s interest vests in ~ _ (1970), are applicable to 
those TA’s lands within selection made under 
sec. 11(a)(2) withdrawals ANC OAc G2 oe sete 
not selected: by village. 2. The smallest legal subdivision — , 
. corporations within stat-_ authorized pursuant to 
_ “utory deadlines, for, upon the rectangular system of | 
- completion of Native surveys of the public — 
selections, the last en- lands, 43 U.S.C. §§751- 
cumbrance on the State’s 774 (1970), is a quarter 
title is removed__2-.-.-. 621 quarter section--.-----_ 485 
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- Statehood Act 3 nor selec- a 


Survey—Continued Page | Third- Party Interests—Con, Page 
3. Unless all of the. smallest tion procedures in A.S.- 
| legal subdivision,  7.¢., 29.18.190.. require pay- 
. 4-4 of section, is within ment of consideration, the 
_ the “prohibited two mile . Municipality’s interest in 
3 distance from the. city the disputed. lands does 
- boundary, BLM shall not not fail for lack: of con- 
reject said land for selec- sideration__.:.-.__-___ 621 
__ tion as. being contrary. to _ 4. Sec. 22(b) of ANCSA is not 
_ provisions of sec. 22(1). - applicable: to, sand. does’ 
OLANCSALajoeseeauets< 459 not protect, the Munici- 
Third-Party Interests pality because having ‘an 
1. The Municipality, as grantee interest created by the 
of the State, could not State of Alaska under 
-. acquire greater interests ; State law, it is not an 
- than its grantor and could entryman: under Federal 
not, prior to ANCSA, ac- os public land laws. leading 
quire equitable title; ac- to acquisition of title to 
cordingly, any protection homesteads, headquarters | 
or priority afforded the sites, trade and manufac- 
Municipality must be turing sites, or small tract 
- statutory, conferred by OWES Ua ecas ceases oe 622 
BRNCS Ak ee 621 5. oe 11(a) (1) and Le) (2) | 
2, The Municipality is org vanized of ANCSA direct with-. 
and may: be dissolved “drawals. for. village selec- 
‘under State law and ~- tions to be made subject 
presently has the power to valid existing rights. 
- to exercise governmental The: withdrawal of State 
. functions including the » TA’d lands in sec. 11 (a) 
‘acquisition, management, ede): impliedly recognizes 
and disposal of land inde- the existence of” third- 
-- pendent of conirol by the party interests created by 
State. Until revoked or the State prior to 
'- modified by constitutional. ~ANCSA, by prohibiting : 
or legislative amendment, the creation of such in- 
~ such powers remain in terests subsequent to the 
force and render the | withdrawals.<2<Js22 555 622 
Municipality an entity 6. The Municipality i is not. pro- 
separate from the State tected under sec. 14(g) 
for purposes of holding of ANCSA because its 
third-party interests pee Tee 3 interest leads: to srant. of 
der ANCSA____- pen iamsians | oe - fee title by the State,. if the 
ese Because. the State was not ~ State were able to issue 
‘prohibited by sec. 6(g) of : 
“he Statehood: Ack from. -. patent; such an interest 
‘granting tentatively. ap- is incompatible with con~ 
proved lands to local gov- ~ veyancé to a “Native 
ernments, and neither the “grantee as contemplated 
by's sec. TAG) ees 3s 622 
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et “Municipal. corporations, or- : 
rs ganized to provide neces- 
_. Sary. government services, 
» are .beneficiaries..of.sec. 
~14(c) of ANCSA. in that- | 
pes they. receive, title. to lands. = : 
: they. use. and: Occupy, and” Ke 
to. additional. lands, for. 
2 community expansion --- ; 
8 The ‘Municipality’s, ‘interest - 
in lands | improved | for 
7 recognized . public pure 
we “poses i is protected by sec, 
146) (3). of. ‘ANCSA be- oe" eo }: 
. cause ‘the “Municipality — wep 
occupies. the same posi- 
tien: with | regard | to. 
ee Eklutna | ‘as ‘the local gov- 
| entities : -en- 
visioned. by. Congress. in 
enacting such reconvey- 
: ance provision _ and the — 
: disputed land, while out- | 
side. Eklutna Village, is 
: “within the village with~ — 
- drawal area and’ has been © 
: improved _ for a. _ public 
pur pose. eens 7 
.. Valid Existing Rights _ ae te 
‘Be = Gece 11 (a) (1) - and’. 11a) (2). 
- of. ANCSA_ direct. with-' 


a - drawals for. village. selec- 


tions. to. be made. subject 

to . valid existing rights. . 
The withdrawal of State 
TA’d. lands in: sec. ‘11 (a) - 
(2). impliedly recognizes 

. the. existence of third- 

party interests’: created - 

by the State-prior to | 
_- ANCSA, by» prohibiting - oe 

_ . the creation. of such\in- © - 
- - terests. subsequent. to the 
withdrawal: _.5--2-22- 


"AND DiGiior 
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2 ANCSA. protects as “‘valid - 


_ existing rights,” those 


rights, | whether derived 


_ from the State or Federal. 
227-314—77——1b 
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Valid: Existing Sickts--Cans? 


a government, which donot: _ 
lead to-a.grant of fee title — 
and. which were created — 
'., prior to. enactment: of 
, -ANCSA. Rights. Jeading _ 
_-. to a fee, which had vested — 
»  .priortoenactment; would = 
not be. subject. to Con--: 2: 
e gressional . disposal and - 
..would be.excluded-from 
- withdrawals for Native — 
- selection.. Rights of entry- — 
~ men. leading to, grant ofa 
. fee under Federal public 
land laws, which had not 
-. vested prior to enactment 
of ANCSA, are treated:by 
i ANCSA as if vesting had 
“occurred | and . are - not 
i categorized. as. “valid eX- 
. isting rights.’ See ae ment es 
8. ‘The -interests. described. in 
. sec. 14(g). of ANCSA are 
of atemporary.or limited 
_mature,-in contrast: to 2 
_. those derived from laws 
- leading to a grant: of. fee 
 .title such as the entries. 
protected in sec. 22(b), 
..and, therefore, are not. 
oe a8 incompatible with Native. 
3. fee*. ownersiNp. of | the b% da 
2 622 
c ‘Village Selections . a 


Page ; 
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‘| 1. ANCSA> provides’.in secs... © 
(a) (2) ‘and. 12(a) (1) 
‘that ‘each village’ may — 
select up to 69,120 acres — 
‘of its total-entitlement — 
«from: ‘TA’d lands’ within. | 
~ the area, usually 25town- 
ships, surrounding the vil- 
lage. Such ‘State. TA’s, © ~ 
-- already encumbered” ‘by 
aboriginal title to lands. 
--on which use and occu-_ 
- paney’ could be proved, _ 
were. now subject to. a 
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_ game position with: re- 


_ gard to Eklutna as the 
local government: entities 
--envisioned: by. Congress 
- in. enacting: such ‘recon- 
_veyance. provision and 
_ the. disputed land, while 
outside Eklutna. Village, 





A, Lands tentatively approved 


to the State under the 


Alaska Statehood: Act are 


withdrawn: for ‘village 


selection by sec. 11(a) (2) 
- of ANCSA: Because sec. 

-11(a) (2). withdrawals. are 
. terminated three years 


2a 
4 4 : 


Nalnee Séleotidns-—Con.. Page |, Village Selections—-Con. ~ page 
statutory - prior right’ .of aL vis within the village with: ; 
sélection: by ‘village cor- 7 drawal area and has been 
- porations; a Native right . improved for: a public | 

of selection; ‘based hot on | : Mie es ea _ 6238 

- aboriginal. title; ‘but. on Withdrawals — 

Congressional’ grant in od Lands located outside of ‘sec. ) 
ANCSA22..- eer 620 |; - 11(a)(1), withdrawal area 

2. Eklutna, Inc., isnot ae “for a ‘Native Village Cor- 

. from selecting the dis- poration “can. only be. 

- puted - lands by: Resolu- withdrawn for selection | 
‘tions 68-9 and 68-10 of © | pursuant to bees: 

“the Eklutna Village “of sec. (a) @) (A) | 

Council. because: there is ANCSA___- oi 454 
“no evidence of any iden- 2. esse Alaska; Seater a 
tity of ‘interest or mem- “present right or interest 
bership between the in Mental Health Lands 
“Council, “an “unincorpo- ‘immediately. upon proper 
“rated “. community as- “selection. of same, and 
sociation, “and ‘ Eklutna, "because that interest ef- 
Inc.,° nor is there any fectively transfers owner- 
‘indication that the Ek- ship in the lands to the 
-Jutna: Village Council was: State, such lands can no 
‘authorized to. bind: the \ -longer be considered 
Natives of Palmer._-..- 621 } “public lands” within the 

8. Municipal: corporations, or- "meaning of sec. 3(e) and 
ganized’ to provide neces- are unavailable for Native 

' sary government services, — | village selection under 
* are beneficiaries of sec. i ” $ées. 11(a) (1) and. (12). 

- 14(e) of ANCSA in that : (1) of ANCSA_-2 2 nL 462 
“they received title’ to 3, Lands properly selected under 
‘Jands they use and°oc- . - the Alaska, Mental Health 
“-eupy, and’ to additional — : - Enabling: Act. are < not. 
lands for- coy ex- : “Yeands'* * * that have 
PaNsiOn ssa ces see See — 623 been: selected * * * by 

A. The Municipality’s interest | in | the State under the Alas- 

_lands-improved.for recog- ka Statehood Act?’ and 

nized. public -purposes is are not available. ‘for 
protected by sec, 14(c) (8) -gelection by: Native’ vil- . 

of. ANCSA because the -Jages under secs. 11(a)-(2) 7 
_ Municipality occupies the © ‘and 12(a)(1) of ANCSA. 463, 


iNDEXDieNS? 


- ALASKA NATIVE “CLAIMS. “SET- * ae ] 


 TLEMENT ACT—Continued © 


7 . LAND SELECTIONS—Continued = . os 2 ioe 


| Withdrawa: s—Con. : 


~ from. the date. of enact- . 
ae of, ANCSA: by. sec, . 
_ 22(h) (2), a village land 


selection filed subsequent 
' to Dec. 18, 1974 for tenta- 


Page. : | 


- tively approved . State. 


lands must be rejected _ | 


| PRIMARY. PLACE. OF: RESIDENCE 
| Filme Deadline 


Waiver 


A Sec. 14(h)(5) of the rere 


“482. 


' Native Claims Settlement _ 


' Act establishes a’ manda-. 


’ tory: deadline for appli- 
cations ‘for -a primary 
- place of residence; which 
may not be waived in the 
the exercise of Secretarial 
discretion__._ - esas eel as 
Intent: to Reside’ without 


_ Evidence of Actual Resi- 


dence is Insufficient to 
Establish Claim-to.Land as a 
Primary Place of Residence 

A Sec.- 14(h) (5) and 43 CFR 
2653.0-5 ofthe - Alaska 


« Native Claims Settlement: 


- Act require that. land 
' applied: for as.a-primary 
' place of -residence- be 

occupjed. by. the ' appli- 
- cant as a. primary place 
- of residence on'-Aug. 31, 
~ 1971. “Primary place of 
residence” as  contem- 
~ plated by 43 CFR 2653.~ 
. 0-5(d)_ . means a “place 


comprising a primary 
place. of residence of an 


applicant. on .Aug. 31, 
1971, at which -he. regu- 


449 


- larly resides. on.a permar.. 


» nent.or seasonal basis for 
- & substantial: period. of 
. MAING es oe Eat 


452, ; | 
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”" SURVEY . | 

Generally Be 3 
Li Proeedures nea to. imple- 
.-ment - the Public, Land 

, Survey System. as pro- 
..vided .in. Title -, 43, 

. Chapters. 1 and. 18,, and 

. regulations promulgated 
.. thereunder, are made ap-— 
_ plicable..to land with- _ 

_ drawals by- sec. 2B of - 


£2, neeane oe of ‘ceandard 
parallel” or “correction” _ 
_ lines in compliance with : 
authorized - procedure: to 
‘implement Public Land 
~ Survey System is’ not 


inconsistent with pro- 


visions’ ‘of sec: ‘1H@)() 
withdrawal_. 22 Soe 
3. Where townships, which: by . 


Page 
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legal description have a © = 


" common: corner, are not 
. in actual. physical. con- 
. tact due:solely to.the loca-~ 
.. ‘tion of-a “standard paral- 


lel” or ‘‘correction”’ line, 


- the requirement ‘of sec. 
41a) (1)(B) or (C) that 
townships “corner” will 
be consideréd complied 


Standing Parallel: | 
A Where townships, which. by 
“Tegal description have 
“a common. corner, are not 
in’ actual” physical con- 
tact. due solely” to the 
location of a “standard 
parallel” or | “correction” 
line, the requirement; of 
: BBC. “1M(a) (1) (B)..or (C). 
«that townships. “corner” 
. will: be considered .com- — 
- plied with o¢--cagetee- 


— 600. 


| 7525 . 
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WAIVER » 

4 ‘Failing to: select’ land avail- coe 
ma able within its see.’ TT (ay a 
Pothy withdrawal, a, ‘Native: i 

7 Village Corporation can- 

A not ‘by: ‘giving 
and” : 
— Native Village’ Corpora- cn 
said lands pe 4 

selection me 


“tion make - 
‘available | 
~ under provision of sec. — 
12(a) of ANCSA_.._--- | 


waiver ‘to another 


‘for 


WITHDRAW ALS - 


Genefally” 


consent - 


et ‘Selection of: ‘Yands by ‘Native 


Village: Corporations pur-: -— 
“guant:' to. provisions of 
». gee. 12(a) of ANCSA® is - 


oS _ -not.: ‘permitted | outside of | 


2. A withdrawal of public lands 


_. lands withdrawn by pro-. 
_ - visions of see:: 11(a) (1). as. 
. they relate to the location > 
of the selecting village__- 


fora utility” and.’ trans-. 


. © portation corridor ‘under: 


Claims | 
‘subj ect . to 


-ewalid. existing rights, pre- 


’ . eludes -selection of those 


oo Jands: by. a Native group 


Native. 


of AN: CSA. make 


Claims oa 


Lh gee.” Le (oe) of the. ‘Alaska 
_* Native™ 
ment: Act,- 


“Settle- 


under sec. 14th) of the — 
| Alas 
a ee Settlement Actllo_- oe 7 
“8. The express. terms of secs. 11° 
and 12 
* lands ‘previously. TA dte. |. 
. the State of Alaska. avail- 
3, able for selection by qual-. “ 
_ified_Native Corporations, — | 
E indicating the conclusion ill 
of ‘Congress that such — ae | 
"lands were 
disposal. in settlement of i: 
Native claims 2222-22. | 


subj. ect to. 


4. The State’s interest. ie TA’d. 


lands: located: within sec. 


“11 (a) (2) withdrawal areas: - 
- did not. vest, “prior to a 


454 | 
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2. -Generally—Continued — ; 
ee -ANCSA, “and did not vest. 


. “subsequent to ANCSA: As. 
. to lands properly selected 
by village » ‘corporations 

: _ within the 3-year period 


mandated by: sec. 12(a) ee 


4 The State’s interest vests in 
ia those TA’d lands within 


:. 3 corporations within. Sstat-— 
_.-utory deadlines, for, upon. a4 
-. >: completion -of Native se- 
eae -lections, the last encum- 
'., brance . on the. State’s 


= - title is removed_.__._._- "ees 
6. ies withdrawing lands around _ 
_ Villages tentatively .ap-_ 
_ proved. to. the. Si 
rejected the _ 


Congress ~ 


a Page _ 


621°: 


not caer | ie : village | 


 . State’s. contention . that oo 
. tentative approval-vested ._ 


_ title in the: State, and in, 


. consequence: rejected” the. 
_ title the State had relied: 


upon to dispose of TA’d. — 
lands to third parties__ 


=A Beck, 11 (a) (1): and 11(a) (2) ‘of 


:  ANCSA: direct withdraw- | 


7 als: ‘for ‘village. selections 


_.-. to ‘be. made ‘subject. to -_ 
_. valid existing rights. The _ 
7 Pieri of ea TA’d a 
lands: in 


“11 (a) (2) - 


7 impliedly - recognizes . the 
- | existence of. third-party 


“interests created by the. 


Ay State prior to ANCSA, 
by prohibiting the crea- 


tion © ‘of “such | 


interests. 


subsequent to the with- 


uaa - 


7 Cornering - 


1. ‘Where townships, Swhiolt tye 
~ legal description | shave:a — 
-¢ommon corner, are not 


in. actual physical con- | 
tact due solely to the | 


ALASKA NATIVE CLAIMS’ pam : 


_ PLEMENT ACT—C ontinued © 
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" Comering—Continued 


1N DEX- DIGEST 


> parallel’” or “correction” 
a line, the requirement of » 


A - Sec. 11 (a) (1) (BY. or © . . 5 


- | . = that townships ‘‘ ‘corner”’ — ; 
will ‘be considered ‘com-. - 


a plied with. ae aoe oe 


) . The provisions of sec. 12(a) (2) 


of. ANCSA and regula- a 


“tions in’ 43- “CFR on 


9651.4 “that ‘lands © 


2 lected—"“be- Sgohtiptibus as |. 


“and in ‘reasonably — com- 


pact tracts” —are not’ in- 


consistent with a finding 

that. townships are 
a properly withdrawn un- 
_ der sec. 11(a) (1)(B). or 
| (Cy though actual’ physi- 


eal cornering is prevented . 


_ ‘due. to a ‘township- offset 
2 resulting from location of 
| “standard parallel””. 


ee 


Page “| 
| location. ‘of a Histiindard a. 


| APPEATS—Continusd 


B00] 
eo APPLICATIONS. AND. ENTRIES” 
|. VESTED RIGHTS: © 


me Secretaries ‘of: “the! De« : 
| i partment. of the: Interior, = | 
-recorhmendations ‘by -of+! ..: 
» ficers. of the Bureau‘ of. 
~- Land. ‘Management:)re- 
- lating to. withdrawals.are 
.- nob subject to. review — 


“Baye : 


~ under™ the provisions.: of : 
-43. CFR .4.450-2 or':43 | 
CFR 4. A102 noise 


. amt : 


bh ‘The. holder: of: equitable ‘le | _ 


e ad a. vested . interest; oe 


thst: “interest; ’ cage a 


+ quubbeld by:a party’ ‘when _ 

‘all prerequisites ‘for: the . 

~“ “‘gequisition -of title have . 

“ -beeh ‘complied’: “with, 

-° which, “attaching-‘to the . - 
~. Tand;’ deprives: ~ Congress ne 

* of its power ‘to dispose of 


the Oo ~ §20 
ve .< APPRAISALS. ee a) ecge 
NU | “1. Under 43 U8.0. § 961. (970) ; 


lL. Lands located: outside oe seen 


. 11 (a) (1): -withdrawal ‘area 
-.'for.a Native Village: Cor~ 


: ‘poration. can-: only. ..; be 


» withdrawn ° for. selection 
ad eae to tae 2 
© $@G.: are! s) tay: 


APPEALS” 


454) 


(Bee ‘also. Contracts, ‘Rederal ae 
Coal, Mine Health, and. Safety. an 


Act, of 1969, Grazing Permits 


and Licenses, Indian’ Probate, | 


‘Indian abe: Rules. of Pr ace 7 


4 tice.) 


Lb Since - the. “Bureau: art Tend 
Management: has. no .au-. 


7 ‘thority to issue a publie. a - — 
yp land.. order... withdrawing: ; ae | 


-..Jand, such. -guthority. OX 


og e isting ; only. Im. -the .€ Secre- 


= AT. the... Under. Secre- : | 
z tary, and. the: ‘Assistant | 





era 
4 


and 43 CFR. 2802. oe -7 (a), 


Paia, 2 ale 


“Show in what factory a 

: “Departniental - cee “ss 
“4g in’ error cc-dsu2 pera he 
2 Without convincing. evidence. ‘e 
~ that- charges ‘prescribed we ary 
under 43° U.S.C. 2§96b-rone 
| + (4970)... and ; 43. , CER, = 
~ 2802.1-7...for..use. and 
* = occupancy. of. a communi- ee 
“a gation. site :are. excessive, _ 
charges “properly... “pye- 


Z _ Satibed by, an. | authorized z sae 


an ‘applicant has no right ~~ 
‘ to’a hearing in connection. 

, with original charges for 
~<"use: and occupancy of a 
“communication: site, and 
a hearing pursuant to a 
-. request under .43:.CFR: 
2 4.415. will, not. be granted | 
_ where applicant. fails to 

| make specific ‘allegations : 
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cm = ey INDUK-DIGEST 


_APPRATSAIS—Continued _ COLOR: oR CLAIM OF TITLE’ 
officer will be. er of GENERALLY, 52s. ae 
“ On appeal_iezwwt-ciuez.. «©=6BB } OL A color of title applention for ei 
ee land-which-has.been-with= 


3. Department regulation . 43 


CFR  2802.1-7: eontem- 
. plates that a charge will 
‘pe initially established for 
the’ entire: term of :the 
grant of’.a communica- 
* tion site saa ae 


ATTORNEYS: . 
1, Although a respondent ina 

grazing license’. ‘trespass: 

hearing brought by .the: |. 


- Bureau of Land Manage- 
. ment has the right to be 
represented. and aided by 

legal counsel, the Depart- 

- ment has no duty or. re- 
. sponsibility - under the 
Constitution -or the Ad- 
ministrative 


7 ‘Procedure _ 
» Act to provide such coun- 


-. drawn for a. stock-drive- 


way..prior..to- any. con- 


: , veyance ina color of title 
. applicant’s: chain of title 


is properly, rejected as. tO 


. such land_...__--- ee. 
2, Possession of federal land for 

_ the. period of a. state’s 

_ statute of limitations, 

_ which. may create title 

_,_Tights in an adverse pos- 


sessor to nonfederal land, 


cannot affect the title of 
_ dand belonging to the 
United States. 


Where 
there is. no other accept- 


_ able basis for a belief that 


a.claimant.has title other 


_ than mere adverse pos- 
session under such @ 


23 


—; sel for bim.---.-.------. 185 


“BONNEVILLE POWER ADMINIS- . .. 
TRATION tee | 


state law, there is . no 
claim or color of title | 
recognizable under. the 
Color of ‘Title: Act, 43 as 
U.S.C. § 1068 (1970).--.. 617 - 

3. A‘claim under:the Color of _ 


GENERALLY 7 | 
i. The Bonneville Power Admin- 


cd istrator has authority to 
. undertake or. fund a study 


or ‘project. to- help. re-_ 


--store the Columbia River 


- anadromous fishery if he. 
finds that such a study 


or project is necessary or . and applied for. =~ deen “OLS 
a appropriate. to carry out "APPLICATIONS > 
his power ‘marketing re- | 1. An applicant under the Color: 
sponsibilities under. the : of “Title Act, 43 U.S.C. 
Bonneville Project . Act aT UGe (1970), - Lures . 
: burden to. establish to 
16. U.S.C. $5.832-8321 the Secretary of the In- 
(1970), and other related =} terior’s satisfaction that 
_ gtatutes.-.---.-------- 589: _ the statutory conditions 
“BOUNDARIES | iy for purchase under the: - 
Act.have been: Met cenne. 


i. Courts have long recognized, 


in determining ‘bounda- 
. yies, that calls for natural 


~ objects. and fixed monu-_ 


* ments control those for 
distances... ..-...--- ee. 


. “Title <Act, 
~ §1068 (1970), must be 
- based upon a deed ‘or 
- other document which on ~ 
- -its face ‘purports ‘to con- — 
-? vey the applicant the 





DESCRIPTION: OFLAND 
1. A color of title application is: 


’ properly - rejected. where 


| ‘the applicant has failed to 
' ‘establish: how’ convey-- 
~--ances in ‘her chain of title 


43 USC. 


23. 


INDEX-DIGEST aes is : 


eGonon OR CLAIM. OF TITLE—Con,. : COMMUNICATION ‘SITES Con. © | Page - 
_“DESCRIPTION OF LAND—Con. |. - “Page » eS Departmental appraisal i igi | 

- describing lands different . in error.-_- ee ee 332 

-. from. that ‘described in 


. cher. application, .and. dif- 
.. ferent from: each ‘other, 
. give color..of title to. the 


applied for land for the 


| requisite period. of time. | 
2. ‘Generally, ConWe yen ees which 
describe only a “‘posses-_ 
sory interest” in.a parcel 


. of land do not.constitute 


- communication site, ..and 


' -g hearing pursuant ‘to a 


. Tequest under 43 -.CFR 
4.415 will not be granted 


where -applicant fails to 


make specific allegations 
- ‘or-offer: specific proof: to 


Show in what factors a 





2. Without. convincing evidence 
7 that ‘charges prescribed 
‘under 43°°U.S.C. § 961. 

_ (1970) - 

* 2802.1-7 for use and ‘oc- 

- eupancy ‘of a communica- 


and 43 CFR 


tion site ‘are excessive, 9. ~ 


charges _ 


‘properly.: pre-. 0. | 


scribed by an authorized e 


: ‘CONSTITUTIONAL. LAW 
} | DUE-PROCESS | : 
1. maboueh a respondent. in a 


grazing license : trespass 
hearing brought by -the 


- Bureau of Land Manage- _ 
- ment has the: right to:be 
, represented and aided :-by 


officer will be sustained. 


a claim or color of title. = | , on Appedlncaca- =, ae rae BBO... 
' within the contemplation | 3. Department. regulation — 43 
of the Color: of Title. Act- . 23 : CFR 2802. 1-7 contem- 
GooD FAITH : plates that a charge. will 
. he A color of title aplication is be initially established for 
_ properly rejected where the entire term of the 
the applicant has failed to" - grant of a communication 
"establish - “how | ‘convey~ site right-of-way_-_--_-. 332 
‘-ances.in her chain of title — - 
describing lands different. COMMUNITY PROPERTY oe 
from that describedinher 1. Rights under’ an’ executory 
application, and different. ~ contract to acquire prop- 
from each other, give erty entered into by the 
color of ‘title tothe ap- — husband alone are pre- 
plied for land for the — i ‘sumed to be community 
requisite period of time... 23 4} “property under California 
2. Generally, conveyances which “if law, and a conveyance as 
“-describe only -a ‘‘posses- _ community property. to 
sory interest” in a parcel husband and wife in 
of land do not-constitute - settlement of litigation 
a-claim:or color ‘of title regarding the ‘contract 
-. within the contemplation = § = ~~ corroborates the  pre- 
of the Color of Title Act. 23 4 “>. = sumption;- both spouses 
COMMUNICATION SITES. | ee 
with respect. to charges, 
as sl a een cary | : based on the ‘executory 
Be contract, of violating the 
_ an applicant has no right — acreage limitations -in 
_ to a hearing i in connection ohaaehon 7; of : aes 
with. original charges. for Land Act, —US.C. ; 
use and occupancy: of a —-§ 329 (1970)_--------L-. 281 


| HB . mS ok - “ANDER-DIGEST 


"CONSTITUTIONAL LAW—Con. - ae eo \° 
a DUE, PROCESS—Continned: Page 
ge” a legal ‘counsel, the » De- | 


~ GENERALLY— Continued | Tih. Page 
>--Office - “Of. Headage: id 


conrEsrs AND PROTESTS--Cons — 


7 partment: has. no duty ore oe 1 


; responsibility. under. the 
ie Constitution | or the _Ad- 


> Appeals, Department’ of 
oe ithe ‘Interior, ‘for assign-. 
- ment: of an. Administra- 


i: ministrative. Procedure tive Law Judge; who will 
~ Act. to provide. such . ." proceed. ‘to » schedule. a’ 
“counsel . fOr bimece acu. 185 | hearing at . which:. the 


x applicant ‘may. produce’: 
evidence -to. establish. en- 

' titlement* to. his oe . 

eo MONtee. lak coe Foe oe 309 


| CONTESTS AND PROTESTS, 


 (See'also. Rules of Practice) 
GENERALLY | = | 
ope A federal ‘district ‘court: jury 


“verdict in & suit to cancel. 


ne desert land. patents, that - : 


“the entrymen and _ their 


4 purchaser under. an illegal ae | 
 executory ‘contract did 
not commit fraud ‘against — 
the United States, does . 
“not -éollaterally’ -estop. : 
this ‘Departiment. .from™..".: 4 
. adjudicating... a., contest: 


_. grounded on the. illegal ia 


_ executory contract against S 


_ the purchaser’s . own 


: . 5 entry, because the. legal 


_- standard applicable i in the 
. subsequent. : 
... different than. that.i in the 
fraud action—a. . desert 


. land entry can be subject » 
oe TO. cancellation, for. acts - 
that. do not. constitute 


2. Where the. Buea “of. Land’ 


_contest . is” 


280 | > 


c Management. determines . 


that, an. Alaska Native | 
application - 


‘ allotment 
r should be. rejected be- 


. cause. the land was not. 


used and occupied by the 


| : applicant, the BLM shall 


issue a contest complaint 


pursuant to 43 CFR 4. ae ee 
et seg. Upon receiving: a 


. timely ‘answer to the. - 


complaint; which answer 


‘- Taises a disputed issue of 


* material fact, the Bureau — 
“> will-forward the case file. 
~ to the Hearings Division, _ 





3. In a mining contest, a. matiter 7 
not charged in the: com- 
'.. plaint..may only: be con- ~ 
a ‘sidered by the Adminis-° 
* trétive-Law' Judge if it... 
«+ Was raised at the hearing 
, without objection:and the _ 

. contestee was fully: aware 
es ene thei issue was. s raised - . 


“CONTRACTS: 7 
Wee also Delegation. of Auton i 


anes epee (a ers 


yo CONSTRUCTION. AND. OPERATION. 
to Actions of Parties” 
oe ae ‘Insertion: of the words: 
; “G3 exceptions” in: a~ selene? ae 
reeoied by the: con- 
> tractor was held not. to 
_.. bar. further: consideration 
-..-of the contractor’s pend- _ 
ing request: for. an. exten-.. 
_ Sion'-of ‘time » where \.the 
| instruc-.. Sa 
ee _ tions ‘for executing the ~ 
' release dealt. only with~ : 
‘¢laims in stated dollar 


Government’s. 


amounts and directed the 


contractor to insert “no 
exceptions” if , 
» Glaims ‘were ‘to be’ filed 
©: and where in their':con- 
+ duct the parties did not 
“3 treat the release, as final 
Changes and: Extras ‘- 
Ae ees Claim: for an: aquui- 
table - adjustment: : ‘under | 
~ the: changes: clause~ for 
» costs alleged to:have:been 


if no such 


609 
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CONTRA OTS—Continued. 


CONSTRUCTION AND OPERATION— Oe tes 
; Continued: : x 


CONTRA CTS—Continued 


“eo ‘ CONSTRUCTION AND ‘OPERATION i 
Continued... stele. Bas 


» Changes and Extras—Con. ~ Page | 


| es i incurred when. 
_«-available : | for 


_ funds . 
earnings - 


> became exhausted for.160° 
- days is:denied where con- — 


. struction was. suspended 


“more than. .8 “months . 

..ahéad: “of © -the- date - ‘on 
a which. appellant’s earn- - 
«ings: were ‘scheduled ‘to 
teach the arhount of the - 
fund reservation“ and 


_s where. subsequent fund. 

_” reservations kept the total 
- .. amount of funds: reserved 

_ for .earnings. above the 
ar schéduled: earnings shown 


in: appellant’s | own con- 


- struction: program. which 
the Government had: ap- 





specified completion daté 


affirmed: the 


“4 Changes and Extras—Con.: ‘Page’ 


irrespective of excusable .: 
delay and thus -wasan 
_- aceelération: order, the 
Board ruled that-a denial 
... of a request: for a time. 
.extension..was insufficiént - 

. in and of itself to. consti-: 
-. tute constructive accelera~ 
-- ‘tion - cand: reviewing: the © 
- - "evidence, ~ 
'! . denial of ‘the claim, hold- 
ing that. the. actions. of. 


the inspectors were Te- 


garded. as suggestions by 
‘the contractor and ac--* 
'‘eepted ‘or fejected de- 
: “pending on whether the 
> suggestions were practical a: 


19 


i proved 252 eee 118° or * or ‘eoonorhival---—--5-- 
i "Cross ‘motions. for’ SUDSAEY. 1 & . Conflicting Claus es: oo 
~ judgment” “are ‘denied _ : : 
‘Swhere Ae. Board | finds _ 1 _ Appellant Ss) ‘claim a an | 
ov the® stipulated | tecord . . “tes equitable» “adjustment : 
“furnishes an insufficient ~ : under. the sianiren clause. | 
‘basis: - for an - informed '. for ‘costs alleged: to. have © 
a | judgment ‘and *:that--a “been. i incurred when furids ee 
» hearing: “will: ‘be: required : - available. for earnings | 
“for determining’ the _ ° became exhausted . and. 
. merits of the: -erititlement’ a = work’ on thie contract. was 
- question. presented - for. ee eo : _suspenc de d for 160. days 
oi aug aneerane Seta sa | § is denied where construc- 7 
3. Where in moving,for.recon--- - | : | 
sideration of. a. decision. - - ‘tion was suspended. more 
_ . denying its claim for con- — ~~ than 3'months ahead.of 
__. structive acceleration, the — ~ the date ‘on which appel- ait 
contractor contended that a ~ lant’s | eainings © were» 
. the Bureau’s. failure to o scheduled’ ‘to'reach, the 
promptly investigate its a amount of the fund reser- 
* claim ‘of. delay’ due to 7 vation and where subse-— 
Mea unusually’ severe: ‘weather : quent fund reservations 
amounted to ‘a denial of kept the total amount ‘of | 3 
2 ‘request ‘for a time - funds. reserved for earn~ ~~! 
extension and that the '_. ings above the scheduled 
| _- denial plus. other. actions. 7 earnings shown in appel- 
of Bureau inspectors. con- a _-lant’s own. construction Pe 
- , stituted, a an. order to com-. - 4 "program, which the, Gov- ot 
a Plete, the work. by the | be _ ernment. had d approved... 118 
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CONTRACTS—Continued © 
CONSTRUCTION AND OPERATION—Con. 


General Rules of Construc« 
tion. : 


1. Cross. motions for. summary 


judgment.. are 
- where the Board finds the 
stipulated. 
' nishes an insufficient basis. 
for an informed judg- 
--ment and that a hearing 


denied 


‘record... fur- 


will.be required for deter- 


: mining the merits of the 
entitlement question pre- 
sented for decision.__.-- 

Government-Furnished — 

Property | | 


LA cost-plup-dixad-fes 6 contrac- 


tor’ s claim for costs in 
excess of the estimated 
. cost of the 
incurred in correcting de- 
~ ficiences in Government- 


contract, 


furnished” property, was 


INDEX-DIGHST | 
= CONTRACTS—Continued ates | 
CONSTRUCTION AND OPERATION—Con, . 

Protests——Continued * 


Page * of - age» 


' deitied where. the con- 
“tractor knew or should 
‘“ have known that costs 
being incurred. would ex- 
-- geed .the estimated cost, 
. but. failed: to give the 
_ notice required by the 


Limitation of Cost clause 


and the evidence failed 
’ to furnish any basis for 
excusing the contractor’s _ 
failure: to ‘give the re- 
~ quired: notice. 
- tractor’s claim. for addi- 
«tional. fee.on. the extra 
_. work was sustained since 
. the ‘Limitation of Cost 
_ clause is. not applicable . 


to such claims..-~.----- 


Protests 


I Where. a ‘construction ‘con- 


“The con-. 


95 


tractor contended that — 
_ the contracting officer’ Ss 
‘ enforcement of. a contract 
_ requirement. for roll-over 
protective structures on. 
“all equipment regardless 


148 | 





it. was not 


illegal: clause was a. pro- 
test in. other forums prior 


_ to bidding: and. award. -~ 

DISPUTES AND. REMEDIES. 
Generally. = 

lL Where a ‘construction con- * 

3 tractor “contended that 

° the contracting: officer’s — 

~ enforcement -of* 

> tract requirement for roll- 

- over protective structures 

: on all equipment regard- 

less. of age. constituted 

ae change because the 

- requirement. was. contr ary 

to standards issued by © 


a cOon- 


the Secretary of Labor 


undér the Occupational 
“Health & Safety Act’ (29 

‘U.S.C. § 651 et seq.) and 
' therefore void; the Board 
examined the céntention 


Page 
pear a 
. change because the re- 
quirement. was. contrary 
- tostandards issued by the 
Secretary of Labor under 
_ the Occupational Health . 
- & Safety Act‘ (29..U.S.C. 
$651 ef seg.) and there-. 
“ fore void, the Board ex- 
> amined: the contention 
_-in the light:of OSHA and 
also under the Contract 
’. Work: Hours: and. Safety 
Standards Act (40 U.S.C. 
- § 327 et: seg.) and ‘con-. 
_ eluded. that, while it was — 
- unlikely that either stat-_ 
ute was intended to pre- 
- Glude a Federal agency | 
. from contractually impos- — 
ing more stringent safety . ° 
‘-requirements than pre- 
.. scribed by the Secretary 
~ of: Labor, 
..- necessary to. decide. the 
question since. appellant’s 
remedy for an alleged 


43 


INDEX-DIGEST 


CONTRACTS—Continued:. 


_ DISPUTES: AND. REMEDIES—Continued: 


Generally—Continued 


in the light of OSHA 


and also under the: Con-~ 


tract Work Hours and 


‘Safety Standards Act (40 
- U.S.C: § 327: et seq.) and 


» concluded’ ‘that, while it 
- was unlikely that either 
statute’ was: intended: to 
* preclude a Federal agency 


_ from contractually’ im- 
posing more: 


stringent 


‘safety requirements than 
~ prescribed by the Secre- 


‘ tary of Labor, it’ was not 


necessary to decide the 


question since appellant’s 
~ -yemedy for am alleged 


ae illegal” 


- protest in other’ forums 


; prior 


Burden of Proof 


1, Where in. moving for re 
consideration of. a de- 


cision. denying its claim 


for. constructive accelera- 


tion,, the contractor. ‘con- . 


tended that the Bureau’s 
. failure to. promptly. in- 


vestigate its: 
delay due +0: unusually : 


elaim. . of 


_. severe. weather. amounted 


to a. denial of.a.request for 


, atime extension and that 
the. denial plus. other ac- 
_ tions of Bureau. inspectors 
__ constituted an order to 
complete: the. work. by 
'. the. specified completion 
_ date: irrespective. of ex- 
_-eusable: delay .and thus 
. Wwas.an acceleration. order, 
» the Board. ruled that. a 
= denial of a. request. for a 
time extension. was ..in- 


sufficient. in and of itself 


- to - constitute . -construc- 
~ ‘tive acceleration and :re-~ 
- iewing: the evidence;: af- 


clause ‘was a 


to ‘bidding | _ 


Page | 
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-CONTRACTS—Continued. - | 2 

DISPUTES AND. REMEDIES—Continued: 
Burden of Proof—Con; — 

firmed the denial. of the. 


claim, holding that. the 


- actions: of the inspectors 
' ‘were regarded. as: sug-_ 
: gestions bythe contractor 
_ and accepted or rejected 


depending’on whether the 


suggestions were practical 
or economical. .-.-.- 2-2 
2. When the. contractor is at = 
fault for failure to per- 

— form. the: contract. within 

the contract period and - 


cannot establish -any 
cause. for .an excusable 
delay, the Government 


‘Page 


173 


is justified in terminating, ea 


liquidated. damages - ees 


3, Where the. Government: failed 


to explain the. presence. of 


water which. entered. a. 
_ 230. KY. reactor: while: the: 
Yreactor was. under. Gov-= 


ernment control and pro- 


- tected: by Government 
security: . measures . and 


where: the water caused 
more extensive repairs: to 


.. the ‘reactor than. -would 
.. otherwise: have been nec~ 


essary, the Board. found 


no:.basis: for determining 
the portion of the delay - 
. for which.each party: was 
.. responsible. -and held 
_ that liquidated damages 
- could: not be anaes for | 
_ -any.of the: delay. Bi ee , 
Damages. = . iat 
Liquidated Damages: ° 
on Where the Governtaent failed 


the. contract: for default 
and.. assessing: excess; re- 
procurement. costs. and 


207 - 


354 


to explain the presence of .~ 


water which entered. a. 

_ .230.KV reactor while.the’ . 
* reactor. was under Gov- 
- ernment: contral and pro- 


“CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued ~ 

a5.° Damages—Continied-: 

Liquidated pe ee alee is 


bie tected by....Government | 
- security -measures:: 


where the: water caused 
“more extensive repairs to 
- the, reactor than. would » 
otherwise have’ been nec- | 
essary, the Board:found. 
- ‘no basis for: determining. 
_. the portion of. the delay / , 
.. for which each party was 
. responsible and held-that.— 
_: liquidated damages. could 
- not be charged : for. anyof 


ini the. delay. ne ae - ae eee meee : 


|  Jurisdietion : | 

| 1 An appeal: by'a: concessionaire — 

a a, wildlife” refuge who 

- “alleges that’Government —— 
‘ harassment ‘of the’ public, 3 

i failure: to‘repair roads and s . 

+ -6ther- actions réstilted: in: -- 

a decrease of businessand = 

> who seeks’ therefor to be 
'. «pelieved:of'payment of a 

-. gemitannual:-fratchise fee 


tee, 


“Of "3" percent ‘of -gross 
‘receipts ° ‘required: under — 
“the concession agreement 

 and-given the right to sell 


“beer, inter alia, is dis- 
“missed for Tack’ of juris- 


- diction, 


_INDEX-DIGEST. 


ee . CONTRACTS—Continued - 


and — 


since the: agree- ~ 


ment contains no. adjust-. ° 
ment provisions:-and the. 

_ =) relief... requested. ‘entails 

* reformation of the agree- 


“ment, but is remanded to 
the’ ‘contracting: officer, . — 


~: who ‘has: wide’ discretion 
. under. the ‘agreement. :to 
provide relief, for further - 


_consideration. in the light: 
:,. Of the. Board’s: opinion «.. 


“Termination for petals 


“Generally... pnts 
a os . Where’ a construction: -con- 


~ tractor’ failed: to. ‘appeal = | 


from: notice:of termina-— 


Page | 


re - .ernment’s, ; 


B54 | 


445 





. tion for. default cehioh 


included. findings that the 
: contractor’ s-delay in per- 
forming the work was not 
., due to excusable causes, 
. but. 
appeal from - a damage . 
_ assessment, for, inter alia, 


did - file. a timely 


the. increased. cost. . of 


completing the work; the 
. Board. denied the Gov-. 
-motion.. to 
_ strike ‘paragraphs of ‘the 


7 DISPUTES AND REMEDIES—Continued ae 
Termination for’ Defauit—: 
— Continued . 


, Generally—Continued Z a Page 


-Aeompliaint, alleging that ae 


the contractor’s delay Was 
due to excusable. causes 


and that. the termination 


| ; for default: was. improper a 
~ since under the so-called — 
Fulford doctrine, | ‘which 


has been held equally Ld 


_ applicable to construc- 


tion contracts, an/ appeal 
from a damage or excess 
“cost assessment. following 


_a termination for default — . 


~ allows the ‘contractor to— 


“contest the propriety: of 


the termination: ...___. 7 
“2 Where: certain: paragraphs’ of - 
| a complaint filed by'a = | 
““eorstruttion contractor in. 
““an-appeal from a damage i. & 
“assessment. following © a 
“termination for default — 
“raised. issues cas’ to the’ 
“ propriety of the termina- 
tion, the Board denied a 
~ Government motion ‘to 
“strike ‘those paragraphs 
, ° based on contentions that 
the contractor had agreed 
that’ ‘delay’ in completion 
of the work was not ex- 
*eusable’ and that the con- 
~ tractor’s ‘agreement to a 
_~-yevised date-for ‘comple-. 
3 tion: of ‘ the. work. pre-. “3 


‘187 
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‘CONTRACTS —Contizued~ cg cae 
_ FORMATION AND: ‘VALIDITY—Con, a .- | 
Page. 


_ CONTRACTS—Continited-- re 
7 DISPUTES AND REMEDIES—Coritinned ore 


of 


the contract~ pee ee . 
~ cannot” 
=. cause. for. an: pee ee 


“establish «. 

- delay, . ‘the Government i is 
. justified in. terminating 
.. the contract. for default 


-: and, assessing excess, re-- 
ae Procurement, costs. and = 

; liquidated. damages: _.,-—. 
- FORMATION AND VALIDITY | 


‘Authority to: Make: 


1. Where’ a: construction” ‘con- oe 
tractor: ‘contended: that. 


the’ contracting’ officer’s 


_ «enforcement 6f a’contract, 
- requirement. for'roll-over 


: protective: structures*-on 


all.’ equipment regar ‘dless. 

constituted a 

change because the re... 
.. quirement was: contrary ; 
to standards issued by. the 

= Secretary. of. Labor under. 


age 


a the Occupational Health 
- & Safety. Act (29 USS.C. 
~.§651 ef seg:) and’ there- 


= ae fore void, the’ Board ex- 7 
~ amined the contention — 
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: Cost- type. Contracts. a oe 
1 A. cost'= plus - fixed - fee. con- — 
tractor’? s: claim |-for: costs 
- . In.excess. of the. estimated je 
-..cost-of the -contract, in- 
| "curred in. correcting. de- 
» ficiencies. im: Government- 
_.: furnished» property,. was. | 
v:denied: where the -con- ~ 
‘ _ tractor knew or should _ 
“have” ‘known that” costs - a 
= being incurred: would ex- Sand 
ceed’ ‘the estimated ‘cosh, 
> but - failed HO, give the- | 
. notice required . by. the 
‘ _ Limitation, of Cost clause oe 
‘and the evidence failed’ " 
to furnish any basis. for - 
_ excusing. the, contractor’ S- 
+ ,.failure ‘to give the re- 
«,Quired notice. ‘The. con- | 
is tractor’s claim: for. addi-- 
> tional fee on ‘the - extra 
“work was sustained since - 
yo: - Limitation of: Cost. | 
ae “clauise i is not applicable to 
oe such claims_ Eel See en 


Termination for Defaiilt— a Authority to Make—Con. 
Continued! fo oes hh * “in the light ‘of OSHA and” 
| Geherally—Continued _ Page | a “also under the Contract : 
- “cluded © 1” from - raising Care | “ Work. ‘Hours and. Safety ° 
“issues as to the excusa- * Standards Act (40 U.S.C. 
“bility of delays oceurting | § B27 “et. seq.) | ‘and con- . 
~~ prior » ‘to ‘the. agreement, : cluded that, while it Was 
~~ since it is well’ settled that ake unlikely that either stat- ae 
_ ‘accord and satisfaction is ute was intended ‘to pre 
an’ affirmative ~defense - elude a Federal” agency _ 
" which’ *must’ be’ pleaded ‘from | ‘contractually | ‘im- 
‘and proved and that al- — _ posing _ more “stringent a4 
—*"Jegations “of accord and. “safety requirements than — 
' satisfaction raise factual — “prescribed by the Secre- | 
’ -jSsues as to’ the intent of “tary of Labor, it was nob 
_ the parties ‘at: the time of ~ a _ mecessary t6_ ‘decide the _ 
* ‘the alleged accord. ane «187 | “question since ‘appellarit’s 
| Excess Costs” *° Ft ee remedy for an alleged ‘il- 
- a When ‘the. contractor’ is at “legal clause: was a protest 
* fault. ‘for failure*to per- - "in. other’ forums ° hee to. 
form the contract within © bidding z and award. ee aes 
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CONTRACTS—Continued | 
_ PERFORMANCE. OR, DEFAULT 


Acceleration 


2. Where | ‘in moving for recon- 


sideration . of .a decision | 


denying. its claim.for. con- 


7 structive acceleration, the 
contractor contended that 


the Bureau’: 3. failure to 


promptly investigate its 
— claim. of” delay due to 
unusually severe weather 
“amounted to a. denial. of a. 
request : for: a time eX- 


tension. . and that _the 


of Bure eal 1 inspectors. c con- 
stituted an order to com- © 
plete the work by the 


specified completion date 


- irrespective of excusable 

_ delay and thus was an ac- 

) celeration 
~ Board ruled ‘that a denial . 


order, - the 


of a. request for:a time 


extension was insufficient. 
- jin.and of itself to.constitute 


constructive acceleration 


- and reviewing the evi- 


dence, affirmed the denial 


.of the claim, ‘holding that — 


the actions of the: in- 


_ spectors were regarded: as 
‘suggestions by the con- 


tractor and accepted or 


rejected. depending. .on 


whether the suggestions 


were practical or eco- 


nomical.._2_...-- ee. 


Excusable Delays 


She When the. contractor . As at 


fault for failure to per- 
form the contract within 
‘the contract period and 
* cannot | 
cause for. an excusable — 
. delay, the Government is 
- justified in terminating 

the contract .for default 
. and assessing excess re-_ 
.. precurement . costs | 
; Tiguidated 0 damages. ..-.. 


establish ‘any 


and — 


“INDEX-Dignsy~ 


Pace i 


179 
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held. 


- CONTRACTS—Continued . . 
PERFORMANCE .OR DEFAULT—Con, | 


Excusable Delays—Con, 


2. Where the Government:failed 
to expliinthe presence.of _ 
. Water which entered.a 230 
KV. reactor - while the 
reactor was ‘under -Gov- 
* ernment control. and ; pro- 
_ tected’ by 
_ security .measures 
. where the water. caused. 
» -more extensive repairs. to 
the reactor than. would. 
otherwise 
necessary, 


Government 
and 


have been 
the. Board 
found:no basis for deter- 


mining the portion of the 


delay for ‘which each 
party was responsible and 
that 


charged for any of the 


Release and Settlement” 
1. Where certain paragraphs of 


a complaint ‘filed by a 
construction contractor 


in ‘an’ appeal from a 


damage assessment fol- 


lowing. a termination -for 
-default - raised’issues as 
to the propriety of the 
termination, the ‘Board. 
. denied a Government mo-' 


tion. to strike those .para-~ 


- graphs based on .conten- 
_ tions that the contractor. 
chad agreed that delay in 
completion of ‘the work 


was -not excusable and 
that the 


aq 


liquidated . 
damages could not .be 


Page 


B04 


contractor’s _ 
agreement to a revised 
_ date for: completion of 
the. work ‘precluded it 
from raising issues as. to 
~ the excusability of delays — 
- occurring ‘prior to ‘the 
agreement, ‘since it‘is well 
. -gettled: that accord ‘and 
. satisfaction is an-affirma-_ 
_.tive defense. which must 


IN DEX-DIGEST 


CONTRACTS—Continued. ._. - 
PERFORMANCE OR DEFAULT—Con. 


 CONTRACTS—Continued 
_ PERFORMANCE OR DEFAULT—Con. 


Bago 


equitable adjustment -un- 
..der the .changes. clause 


to such claims....---_- sae 


CONVEYANCES 


- for costs alleged to have — GENERALLY. | 
. been incurred when funds 1. Where . the purchaser frou 
--- available for earnings. be- ~ the railroad of un- 


. came exhausted and work 


on the -contract “was sus- ma 


-pended for 160. days is 


-denied - where construc- _ 
_ tion, was: suspended more — 


than. 8 months: ahead of 
- the date.on which appel- 
.‘lant’s.. earnings were 


scheduled to. reach. the 
- . amount of the fund reser- 
_.. vation and where: subse- 


quent fund reservations 


kept. the total amount of 
funds reserved for earn- 


| ‘ings. above the scheduled 





patented land | believed 


at the. time of his pur- 


chase that the. land was 


: mineral, and there was 


physical ‘evidence of its 


mineral character, or if 

conditions were:such that — 
— the purchaser.should have 

known then. that ..the 
. land- was excepted from 
_ the grant to the railroad, 


he was not a purchaser 


in good faith within the 


: ‘innocent — purchaser’ 


proMee of section 821 (b) 


Release and Settlement— 4 Suspension of Work—Con. 

Continued Fage | . eartiings shown in appel- 

_ be pleaded ond proved ] lant’s own “construction. 
| and. that. allegations. of ‘program which the Gov-° °° 
4 accord and satisfaction ernmént had approved. . 118 
. raise: factual issues as to: Waiver and Estoppel_ Z : 

the intent. of the parties } 1, A.cost-plus-fixed-fee contrac- 

__at the time of the. oath i -tor’s claim: for costs. in 

_ agcord.-_-.-.~--~--+=-- 187 | excess. of the estimated 

2. Insertion . of the. ‘words ‘ ‘no -cost..of the contract, in- 
exceptions” in a release curred in. correcting defi- 
executed by the con- _ciencies in .Government-~ 

', tractor. was held not to — ofan property, was 

- par further consideration denied where the-contrac- 

- of the contractor’s pend- tor knew or. should:have-. 

| ing. request for an exten- known. that costs. being 

sion of time where the : incurred would exceed.the 

. ‘Governments 5. instruc- _ estimated.cost, but failed 

_ tions for executing the to give the notice re- 

7 release dealt only | with quired by the Limitation 

oe claims in stated dollar of: Cost clause .and the 

| amounts and directed: i evidence failed to furnish . -. 

contractor to insert ‘ . _any. basis for excusing. 

| exceptions” ; if no such the contractor’s failure to 

_ claims were: to be filed — | give the required notice. 

and where. in their con- | The contractor’s claim for 
_ duct the parties | did not | - - additional fee on the extra 
treat the release. as final_. - 8538 4 work was sustained since 
Suspension. of Work 7 . the Limitation of Cost 
a iP Appellant's claim. for an clause is not applicable og 


“CONVEYANCES —Gontinued - 
| GENERALLY—Continued — 


, of the Ecoseereye ‘i : 


2. A color of. title application is 


+} 
oak 


"properly rejected where 
“the. applicant. has. failed | 
to establish how convey- ; 
‘dances inher chain of title’ - 
oe describing lands’ ‘different 
~“froim'that described in her 
on application, and: different | 
* from’: éach - other, * 
~.golor ‘of title to the ap- 
“<-plied “for” land“ for the 
"requisite period of time__ 


‘give ae os 


‘INDEX-DIGE ST 


3. Generally, conveyances which _. 


"describe ‘only a 

z “gory interest” in a parcel © 

' of land do not constitute 
" g Claim or “color ‘of title 

_ withih the contemplation 
- ‘of the Color of Title Act. 


*p0sses- 


‘ INTEREST CONVEYED” 
1, In the absence of Tegislation | 


DELEGATION OF AUTHORITY 
- EXTENT OF 


is Since the Barca of. “Land... 0055 | 
| - Management has. no au- 
: thority to issue-a’ “public ease 
~ land order withdrawing 
ae land, ‘such authority ex- 
"isting only in the Sécre- _ 
tary, the. Under ‘Secre~ ss 
dary, and the Assistant 
. Secretaries of the. Depart- eye 
ment: of ..the Interior, © 
recommendations by. offi-— 
cers. of the.Bureau- of. 
Land Management: relat- | 
* jing to withdrawals ‘are 
: not: ‘subject . ‘to review 
under. ‘the provisions of 
,43.CFR 4.450-2. or 43 _ 
CFR 4. 410-2 nn 7 


“by ‘Congress, » ‘a patent 
- from ‘the’ United States: 
does not*convey an’ im- 
a plied easement by way of. 


e necessity - “ACTOSS Bublic at oe 
7 a | OBA te 


23 





| DESERT LAND ENTRY 


Bue bg 


| GENERALLY. 


men A federal. district’ court jury 
, verdict in a suit to cancel 

: desert land patents, that. 

“ ‘the entrymen ‘and their 

"purchaser under an illegal | 

' executory. contract did 
not. commit fraud. against 
. the “United States; ’ - 
not collaterally” estop this | 
| Department from adjudi- 

cating a contest grounded — 
"on the illegal executory _ 

| contract, against the pur-_ 

: “ chaser’ s own entry, be- 
| “cause, thie’ Jégal standard 
“applicable in the subse- _ 

quent contest is different: : 
” than’ that in the ‘fraud 
i ‘action—a, desert land en- 
oe can be. subject. to 
| cancellation for acts that 
. do not constitute fraud... 
2 “Hold by assignment or ‘other- 
_ wise.”! is ‘The purchaser of 
| ce deat Jand “under ‘an 

. Megal executory. contract 
_ to convey the land subse- 
nad quent to patent. “holds” 


1 


3. Rights “under “an pesuiery , 
“ contract to acquire: prop- 
erty) entered: into: by: the © 7 
~ husband alone ate pre- - 
- gummed’ to’ be community - 


does 


that “land © “within ‘the 


“property under California 
law, and a conveyance as 


~ comnitnity property : ae 


“husband: and — wife.- 


- settlement: ‘ of” litigation : 
~ regarding - the contract. - 
“corroborates — “the : 
7 sumption ;. both | “spouses oe 
stand — on equal footing 

~ with: respect ‘to charges, — 
_ based on the executory | 


280 


‘ meaning of thé acreage. °° 
limitation of section 7>of: 
the: Desert Land Act,.as_ 
‘ amended, 43 US. Gs 3 329 : 
Ai hee 281 


‘pre- ee 


IN DEX- plans 


“DESERT LAND. ‘ENTRY—Con. : | an | DESERT: LAND ENTRY—Con, 


Page 
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| GENERALLY—Continued — “Page “FINAL PROOF—Continued » 
— contract, ‘of violating the: a “party: to ae contract’ that si ear, 
acreage limitations in'sec- violated the desert. land =. 
tion 7 of thé Desert Land — law, to proceed * to’ the: eat 
Act, 43 “U.S.Cr $329 | a merits’ ‘of his proof'upon .. 
(1970) is. ceca Sk Q81] repudiation -ofthe’-con-- 
CANCELLATION - a ee |  tract—will not'be applied — 
i ih the case of a ‘desert land: | at _ when: (1): repudiation OL + 
rae * entry contestéé who ‘vio- “the contract | was’: not : 
: ULates’ the. 320-acre limita- aos truly voluntary: (2).-the’ 
> tion on holding“ desert: | ji Teseseto CCunied jong. . 
land because™hé“is the. 2 | after the: entries’. lives.. bs, * 
| “purchaser” of two other. a ‘expired; (8) : the: egal” : 
~~ 320-acre entries:under.an* .) aca contract: involved a ¢om-. > 
-. egal executory-contract © “plex ‘of four entries; and = 
-. -to‘convey-afterpatent; all | 7") no ‘other Mitigating: 
- entries: held’ by the. “pur-. . circumstances ‘are pres-. 
:. ghaser’”’ “are: subject: to 0 eee ee eae 281 
_. eancéllation,.and the ‘De- FEDERAL COAL MINE ‘HEALTH AND 
'. partment may proceed by SAFETY ACT OF 1969 } : s 
way of: contest ‘against : _ ABATEMENT ie oe 
_ the: “purchaser’s’’: own 3 ‘Withdrawal Orders i 
entry; which: bled now ne 1. When an inspector finds that _ 
» subject. of: the aes an operator has failed to. 
contractii wo 2 o2 is - “on abate a violation. within’ 
2, The doctrine . of ‘voluntary’ -~ 7 the ‘time originally fixed - 
~ rescissién—which: ‘allows ‘in’a, Sec. “104(b)_ notice, he 
an entryman, who was, “abuses: ‘his ‘enforcement 
1 although - in good” faith, discretion by issuing’ a 
_ party ‘toa contract that * withdrawal order if, 
violated the desert land the: circumstances, the 
law, to proceed to the: time | “for abatement ae 
" mierits of his-proof upon - should’ be further: ex- 
er epUgra on Or sae con. - tended. 30: U.S.Ci.§814 5 
: tract—will. not be: ap- | ‘(b) (1970), Tee ee ae one 995 ar 
.Plied. when (3)'repudia- ADMINISTRATIVE PROCEDURE _ 
7 tion of the contract was Defaults fio | 
- not. truly : voluntary; (2) ° | easly. one tae pe 
the’: rescission’ “occurred ire AL Un der 43 CFR o 5 4 dean | 
7 long after the entries’ et des .. Administrative.’ Law 
lives’ expired; (3) >the. | * 
Ss illegal’ contract’ ‘Involved. | : Judge | eouee his uae on 
ory complex of four entries ;. 3 ‘oe deny’ ing a eae 
_-and (4) no other mitigat- 7 +, tion to.enter a default. for. 
ing” circumstances are. .  |-.-. ©. failure to file an, answer 
_- present - cee eee ee oe “281 5 where. the sole excuse for ._ 
FINAL PROOF ee «ot, UE such failure’ is the Re- 
AL The. doctrine “of | ‘voluntary pant spondént’s voluntary: ye-. ~ 
~rescission—which allows ~ fusal to assign. personnel ss Was 
an ‘entryman, who “was, - or hire an attorney’ TOLD so, 
although in good faith, | | 7 that task. ---- 88 
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FEDERAL COAL MINE. HEALTH 
AND SAFETY ACT—Continued | 
| APPLICATIONS FOR REVIEW—Continued 
| Pleading—Continued © Page 
- waived. any claim. of. error | 
-below. based upon an Ad- 


FEDERAL COAL MINE HEALTH 
AND SAFETY ACT—Continued: 

_ ADMIN ISTRATIVE PROCEDURE-—Con,, 
Defaults _ qe, oh 4 
Affirmative Defenses es . ° Page 1. 

1. In- a default. proceeding, . an 


- Administrative — Law 


Judge errs by-sua, sponte ~ 


. raising an affirmative de- 


rs “ministrative Law: Judge’s 
decision to grant.the por-. 
_tion of the relief ultimate- 


7 ly requested but ‘not 
_ mentioned | in such appli-. 
cation. 43 CFR 4. 582(a)\(1)- 335 


ENTITLEMENT ‘OF- MINERS: 
Generally | 7 
kL. ‘Miners: are entitled’ te: com- | 
_ pensation under - sec. — 
. 110(a) of the Act. eae. 
secs. 103(f) and 104(c) 
' withdrawal orders are in 
_ .éffect concurrently even 
if the 103(f) order was 
issued . first. Such ..com- 
pensation, however, is_ 
. computed with reference | 
only to .the:duration of | 
the sec. 104(c)-orders. _- 280 
2," Responsibility for the en- =~ 
forcement of. sec, 203(b) 
(3) is vested in the 
‘Secretary of the Interior. | 
30 U.S.C. §848(b)(8). (1970). 690. 
Compensation . 3 | 


fense. 43 CFR. 4. 582:.-- 92} 
Reconsideration . , | hye 
1. Where an initial dédision His 
. been :issued and a: notice 
_ of appeal ihas_ -been. filed: | |. 
_ with ‘the’ Board ‘of: hae = 
| ‘Operations. .Appeals, .a 
ee Administrative es : 
»- Judge..is. precluded. -by 
43 CFR. 4.582(c). ‘from 
_ granting a subsequently . . 
filed ‘motion for recon- 
‘sideration, there. being 
no jurisdiction. .---..--- — 207. 
APPEALS _ oe 
Generally | 
1. “Where a party fails tio raise 
—  an...issue © in _prehearing hs 
pleadings, or at-the hear- 
‘ing, it is precluded: from 
doing so before the Board 
unless such issue involves. 
jurisdiction: or. mootness.. «ol 
APPLICATIONS FOR REVIEW | 


Issues _ 


Generally - ~ 
1. Miners are entitled t to. com= — 
under — sec. 


1. An Adusinistenive tay J hades 


. may not. decide .an .issue 


not. properly raised in.an ; « 


Application for Review 
nor agreed upon by. the 
parties unless: it’ pertains: 


to jure Chon ne ean 


Pleading 


1. Where an phidant 'h ‘has filed 


% deemed « on n appeal to have 


. pensation — 
,110(a) of the Act when 
secs. 103(b) and 104(c) 
.. withdrawal orders are in 
effect. concurrently even 


704. 





if the 103(f) order was 


' issued .first.. Such com- 
. -pensation, however, | is 
. .computed with. reference: 
- only. to the duration of 


ae wage agreement. eae 


an: application for review . the sec, 104(c): orders... . 28 
” containing an incomplete . @ The phrase . ‘Tegular rate of : 
_ request: ‘for. .relief,: but oo pay? as: used -in., sec. 
. later-makes.clear all the - 203(b) (3), means the. rate. ~- 
_ specificsof the relief. de- ..of compensation due a_ 
. sired without objection, a miner under his job.classi- 
responding party. shall be . fication under the current 
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FEDERAL COAL “MINE HEALTH 
AND SAFETY - ACT—Continued 
ENTITLEMENT OF MINERS—Con, 
‘Discharge. es 
Generally. 
i. In order. to. conclude that a 


FEDERAL COAL MINE. HEALTH a 
4 AND SAFETY ACT—Continued | 
_ EVIDENCE—Continued 
| Adverse Witnesses—Con. Page 
‘ ‘Mining. Enforcement and 
oS Safety Administration to 


_ discharge occurs th ok 


by reason ‘of the “fact 


that * *-*? 9 miner has 


engaged in protected re- 
- -porting activities, an Ad-.. 


Ininistrative Law Judge 


call to. the. stand’ and — | 
examine the adverse 


party’s principal witness’ : 


and to rely upon such 
* testimony in :an ‘effort ito 
- make outa prima facie 


must: find that. such -dis-— 

charge “would not’ have ~ 
~ -oecurred but. for such . 

activities. 30 U.S.C. 
§ 820(b) (1).(A). ee 


Legitimate Cause) 


CASE iwi 2 Sinan Sos 88 
Cr edibility.: of: ‘Testimony: 


A Where substantial evidence 

ar record . corroborates 

_ the. findings. of the trial 

| judge. that the testimony 

> 3g | the. witiiess - for one 

| party is. more credible 

than testimony of the 

-witnesses ‘for, ae 
party, the. Board, | 

- appeal, will not a 

- such finding of credibil- 


. ae Where | an operator. asserts 
. and establishes a legiti- : 
. mate cause for discharge, | 
' the applicant for review | 
’ must show by affirmative 
persuasive evidence that _ 
the Invocation. of. pu 


i aie ane nena ete “B41 
unlawful motive in onde Phot h ie. gee . 
— ‘to show a violation of f as ogTap - 
sec. 110(b)(1). 30 U.S.C. robative Welg 


1.. Where photographs are Sa: - 


ss 1) 1970)_..._- : 
§ 820(b) ( ) aes | “duced. in: evidence, . par- 


aguas ticularly: for the purpose .. 
Hearings “of showing shade ‘and ~ 
Pleading .. color, and the party in- 


1. Where an applicant for eviews _troducing such evidence — 


seeks» relief. only for an — 
allegedly discriminatory | 


~ discharge, an allegation 
to the effect that an act 
which. preceded such dis- 
charge was discriminatory 


states a conclusion. of | 


law which is mere. ‘sur- 
plusage. 30 U.S.C. § 820 
“(b) (2) (1970). 48 CFR 


fails to establish the ‘ac- 
curacy thereof in terms © 


of being true representa- 


tions of the shade .and. 

_. color of the. subject .of. 
such. photographs, it is 
— proper for the trier of fact 
to -give.. no . probative 
a . weight. to such evidence - 


- Relevancy. 


341 


4. 562(¢). ie ede aed n tena. 
EVIDENCE 7 | 
Adverse Witnesses. 


dl Where an Administrative Law “ 
Judge refuses to accord 
probative value to certain 
~ admitted evidence on the 
ground that such ° evi- » 
‘dence is ‘irrelevant, he — 
. errs: when his conclusion 


4. In-a civil penalty: proceeding | 
_ brought pursuant to sec. 
-.109(a) (3) of the Act, it is 
entirely proper OF the 
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FEDERAL COAL MINE HEALTH - 


AND SAFETY. ACT—Continued _ i 
- EVIDEN CE—Continued ets 


{FEDERAL COAL- ‘MINE- . HEALTH ~ we ee 


= HEARINGS—Continued.. 


AND SAFETY ACT. OF 1969—Con. <i crn er nae 


i - operatér’ s 


~ show’ Cause ‘indicating the 
* desire: . for 


oo answer. to ani order to | 


hearing aad the, aubees ie 


ing relieve. the “operator 


of. the. obligation. to file 
-, an additional ,. 
“2% and matters’ set forth in. 


answer, 


quent issuance of) a... 
.. notice scheduling a. hear= 


i the Petition, for, _ Assess- oa: 


: Bg sponse’ 
hae ‘showing » cause | 
¢ pabeua decision ‘should = 





consider whether a “res 
is adequate 


" Relevancy—Continued & “Page -Pleading—Continued . | - pies 
_ of, irreleyancy is. based 2 2 ment of Civil “Penalty = 
7 upon mere ‘presumption are. deemed to have been, 
. .and surmise, without. evi- . ; generally denied. by. ‘the ae | 
= _-dentiary. foundation... .. 5807 | at _ operator. ---~-7 tae 256. 
HEARINGS Siete Grieg es to Powers of. ‘Administrative oa 
| . Abuse. of Discretion. ae Law Judges «: oe 
oe ob An Administrative Law. J udge 1. Where an individual Ber plisde - 
a, doesnot. abuse his :dis- ; With the ‘sélf-certifica-- 
_ cretion. by. entering. a -. tion” requirements of the 
| default: against .an.oper- _- regulations, ‘actions. by 
ator, for failure to appear, : -: “an ‘Administrative © Law 
ab a, scheduled’ hearing’ - ~ Judge i in determining | 
- after | waiting. for. 38 min- . an individual - was: 7 
7 utes, and ° where’ ‘the oper- : _. eligible to pr actice batore: | 
7 _ ator., offers. no ‘excuse ‘on Department. and by the. »~ 
>,» the ‘day ‘scheduléd © for “s.% - Board of Mine Operations: a 
? » heating 4 for its. tardiness os Appeals. to, continue - 
be “but on ‘the: next” day. further: consideration. of 
| "explains, to the judge that _.., -$he appeal: pending a de-~ 
2 the delay. was, “due ‘to. _... gision.on the i issue. by. the. 
“unforeseen. crafiie” ‘con- a a > Solicitor, were unauthor- 
ditions” fe eceeeesencise= oa 257 if ., ized since the denial of an: . 
“Notice and Service _ ; oes ! ‘individual's right. to-prac-~ 
ane An operator is given. “fair, _ tice before..the Depart~ 
_ notice, of . the. type.and, . -¢ ment, in: ‘these. circum- 
number. . of. - violations — _ Stances:- constituted . a 
charged. where. an. order disciplinary action which 
+ of: withdrawal specifically is within the sole. author 
_-enumerates conditions ity of the Solicitor to. 
and .. alleges that - each = adjudicate; therefore, the 
such condition is .a vio- _ matter should have been...” 
__ Jation-of a specific manda- E _ + referred to the Solicitor at, 
tory. safety standar d--- B51. ’ the outset and the appeal — 
_Pleadinig .\: ewe ~ should not “have been, 
. : delayed without the -ex-. 
AW The. ‘acceptance Be the’ ‘Ad- . "press approval of “the oe 
ee ministrative Law Judge of Solicitor-222. ene 


132 


— The authority. ‘of an Adin he 
3 istrative Law ‘Judge : to 

: “issue ‘show cause orders: 
pursuant to 43: CFR _ 

a: 544 (b) ‘necessarily im- | 

plies. the authority ton" 


| a, a 


INDEX-DIGEST: ae | : 769° 
“FEDERAL COAL MINE. EOHEALTH | 
_ AND SAFETY ACT OF 1969—Con. © - 
“IMMINENT DANGER’ Maracas ¢ 
 Proximate ‘Peril:. 


ods A condition of float eoal duct 


“FEDERAL “COAL: MONE ° “HEALTH | - weds 
AND SAFETY ACT OF 1969—Con, = gee 
ar HEARINGS—Continued ° Be fag Oe 
| Law I udges—Continued _ 


- Powers of. Administrative. 


a oe, Page 


not ‘be | entered . against. - ae ee -accumulations:. in-’ -ener=- lat - 
-. the seeponidont os i-ia 220 oS giged electrical. rectifier = 
oa “An. Administrative . Law 7 a | ~ and: stexting ‘boxes where 
» Judge: may sequester wits: |, | | 7 areing® ‘and-: Eilsiece) y 
“nésses: upon: ‘proper mo-*. ° ai. : normally. occur: “eon= 
tion, but he. miay: not — _- stitutes’ “ an. - thiandnent ae 
; generally, preclude an ate ae | et danger. 30° U. S. C. ies io ee 
-. . torney, from : consulting © 1070) eaten Skee ad 7 OT 
swith a: willing. witness. i Sa area pusT PROGRAM eae 
. 43. CFR: 4.582... can 710}, Evidence - ero 
ee Sufficiency . 


4, In a.ease, ‘where the record 
_ shows. that:.an Adminis- 
.. trative “Law Judge has 

oe @learly Gand: sgrossly 
| abtiséd -his discretion: to — 


1. The: unchallenged : pone oF ete. 
_ 4 0f an inspector. that.. he 
» & followed. instructions. [de- 
: -; partmental: ; .. directives] 


v: the . prejudice... of | -both oe 
“parties by: undue andim- ©. | 


- proper’: interrogation : Of a. 5 
- witnessés.:.and. unneces- . 


_-gary <interference’ in. the 


_ .presentation of. a.case, the. 


- Board may grant-a new | 


» hearing.-before’ another = 


~ trier of fact. 430 CFR at ae 


stitutes... 


"pertaining to the gather- 
-ing,and:packaging of dust ._ 

_ »:samples, together with a 

-. :, laboratory’, . | 

. dust : 

7" _-lenged. ‘by: the © operator, 

showing. . insufficient : -in- 

: combustible content, cons. 

es csufficient © OVI: - 

7 ces to establish a viola- 


- samiples,: 


- analysis °. ‘of. 
“unchal- oe 


580 





4.603 Spee Caney pees Spee | 
~ Si - , tion. of 30: CFR 5s 403..- ; 
“a ummary Decisions” | 
Soe ex me ) MANDATORY, HEALTH STANDARDS. 
A "Where: no. party, has ‘asia - Bathhouse. and: Changeroom 
edi _ for: ‘summary. decision : Faciliti es. , 
“under 43 CFR. ‘4.590, it . aa 
“is. error for. an Adminis- © “Ae violation. of, 30. -CER 
” trative - Law Judge. to use 75.1712-2, requiring that 
that regulation, as a basis s _ bathing.a and change-room 
- “tor proceeding toa deci- ‘ facilities . ‘be. provided . iG 
~~ gion in ‘thie absence. of a Sim wie central’ location © con- ve 
° “hearing. eae ee ed “419 b _ venient. to ‘all the miners. a 68 
ERG ARE isn nA a | _ where such facilities serve 
Water Go 2 Gare. | ““the miners of more‘than 
.o Whereaparty " oe de - ~-one“mine; is not‘proved 
_. . has. requested. a. hearing - when the evidence shows _~ 
a and. there. has. been no — .. _, that the: average distance... 
“unequivocal waiver there- - «> from the six mines served ° 
- of in writing, a hearing i is. ig 21 miles and the portal . 
- “required to be conducted ©" - [) of the mine farthest from 
by: the’ provisions’ Of 43..." such facilities is ‘only: 110. 
| CER 4.588, and: failure to’ Smiles! farther ‘ than” the 
-:do'so' constitutés-reversi- = fh, * portal » of” “the nearest 
= 2 ble ertores desks 419 ji > mumine oe esd 
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os FEDERAL COAL MINE. HEALTH 
| AND SAFETY ACT OF 1969—Con. 


MANDATORY SAFETY STANDARDS— = 
Continued  ~ 


Spalling Ribs-—Con. “ s Bage 
spector from properly is- 
suing a notice of violation. 
— 30: CFR 75.200, 30U.S.C. i. 
RR GD (a) ocr oat css a. 852 
MODIFICATION OF APPLICATION OF 
| MANDATORY SAFETY. STANDARDS 
: Generally: eats 
LA petition for modification 
"alleging in substance an 


FEDERAL - COAL MINE. HEALTH| 

AND SAFETY. ACT OF 1969—Con. | 
‘MANDATORY SAFETY. STANDARDS 

“) Permissibility:; 
- Switches‘on Electric: Face is Rgutatiank - Page | 
1. Failure to. maintain the. reset | 
- mechanism. on electric | 

.. face equipment in. opera- 

_ tive. condition is not. a 

_. violation: of an. operator’s 

-obligation under.30 CFR 

75.505 to maintain elec- 

_ tric face equipment in 





permissible condition__-. 425 |: 
ae eae | ‘ erroneous interpretation 
Roof Control Plans - ~ of: -a- mandatory safety 
- Generally : » standard by .MESA does. 


not. state: a. claim upon 


the -.provisions of — can 
- adopted, approved;. ‘and 


1. ‘The: obligation to: eee out”? sa 


effective roof control plan — 


_ Tibs, is difficult to control 


~ nor the fact. that. such. a 
8 condition is) a: natural 


- condition of the ‘mining 


~ process .precludes. an:in- | 


- whichrelief. can be granted 
‘under sec. 301(c) of the 


Act. 30: U.S.C. peer) 


4. An Administrative Law Judge 
lacks. 
_ sec. 301(c) to: erant an 
. operator purely declara- 
. tory.. relief. sought in. a 


discretion . under 


‘is a mandatory safety (W070) atte oe . 1% 
‘standard. The failure to 7 2A petition for aodiigation: of 
“carry out” particular. . the application of-a:regu- 
‘provisions: of the plan is - lation establishing cri- 
 a@ Violation of such stand- teria for approval of in- 
- ard. 30 U.S.C. §§ 802,  — |. dividual. mine: ventilation 
862 (a). eee 108 |; . plans. does not staté a 
_ ‘Evidence — wet -- ¢laim: upon :which: relief 
1. Where the maniapdeed: evi- _can be granted under 
~ dence adduced by MESA _ _ sec. 301(c) of the: Act — 
- established that the op- because. such regulation — 
erator failed to have is not a mandatory — 
- @rossbars: installed when. safety standard. 30U.S.C. 
hillseams are encountered: _ §§ 802(7), 861(c) (1970). 225: 
“as: required by the- roof. . 8. A Petition for Modification 
--control plan, the: ‘Mining of the application | of 30 
oa Paederiark gas afety | ~ CFR 75.1405 alleging that | 
- Administration. made out eee mandatory deme 
‘ | does not apply to rubber- . 
a prima facie case of vio- pail equipment which op- 
lation. of sec. -802(a) of "grates both’ on and off 
. the Act. 30 U.S. C. § 862 ai track fails to state a 
. (a)..30: CPR 75. 200.--.-- (502 | . claim for which relief can 
Spalling Ribs ae be granted under sec. 301- 
lL. Neither the fact’ that a con- | (ce) of the Act. 30 U.S.C. : 
“dition, such as spalling — ~§861(c) (1970).-----_-_ 406 


INDEX: DIGS? TTL 

| PEDERAL COAL’ ‘MINE HEALTH 

AND SAFETY ACT OF 1969—Con 
_ NOTICES: oF VIOLATION.» 


wenn COAL MINE HEALTH — me 7 
AND SAFETY: ACT OF. 1969-—Con. ey 
_ MODIFICATION ( OF APPLICATION: OF... . 95: 


. trol plan: is” subject: to - 


‘. modification: ‘under sec. 


© 801¢e) of. the Act. 30 — 


U.S.C. .§ 861(c) (1970). 


108 |} 





2, “Where: a. pattern: of. granting 


~ extensions 
< established: to 
.. Step-by-step...-accomplish- 


of time’ is: 
“permit. 


Continued « = i: R bl aise 1 | 7 
ly—Conz ae espirable dust samples ‘re- _ | 
Genera : on: | | Page -quired:-to:-be taken: pur- | 
' Petition for Modification | - suant. to 30: CFR 70.250 _ 
of. the application. of: ees may be taken during any — 
“taandatory’ safety: stand- tas ~ ghift so lorig-as'the miner 
oo ain § 861 (0). / _ whose work atmosphere is 
(1970) - --.-=---------- 406 : -o being. sampled is. em- 
| Automatic Couplers - -- ployed: in: ‘his usual occu- — 
1. Where the evidence. of record - : -pation..._- atatate eeletaiain es (584 | 
, shows that a link aligner - . . Party to be Charged ul 
| may not always be imme- |. 1. Where the miners. seibISGCAl: 
diately available, as op- | -. by an operator of a coal 
_ posed to the ever-present’ = --miine: are: exposed: to a 
_; automatic coupler; pre- ---  Bafety hazard created by 
“ senting an opportunity ig the lack of:required back- 
_ for a miner to position ‘up. alarms. on: delivery 
| himself | between mine . trucks owned? by a: seller 
_ cars’ to perform & cou- of coal and. where the 
pling, a Petition for Mod- “-operator is' in: a realistic 
- ification to permit the use- | _ position to. prevent. or 
of link aligners must be: -» abate. the violation. with — 
_ denied as -not providing. a minimum of due: dili- -. - 
_ the same degree of safety _-gence; such. operator. is 
‘as automatic couplers in ‘a proper party . to- be 
; all: respects and’ at all yt | charged. with the viola- _ 7 
HIP OS 6) ee cea = 325 | tion. 30 CFR 77.410.-. °° “77 | 
2. Where | the proponent of a de Reasonableness of Time 
' Petition for - Modification 
z he In’ a review: proceeding, an | 
“7 OF ‘the’ application a Administrative. Law 
- CFR 75.1405'is unable to — ~ Judge abuses ..his _ dis- 
| ‘Tebut evidence: produced ~ eretion. under. sec. 105(b) 
: by. aMES A: based teen by vacating. a notice of — : 
measurements and calcu- — , violation on. the ground 
ee LOWS bj that the time. originally = 
: matic couplers. to ‘be: sult- ~ fixed | therein’ is unreason- a 
able for use in the subject ably short because such | 
7 ave na ae ued ’ action isinconsistent'with:.. .- 
_ Of safety to the miners, - othe Secretary’s: statutory — 
the” ‘Petition will be . | obligation: under sec. 109” 
denied__.-.----- i Dai 825. to assess’ a civil: penalty — 
Roof Control Plans =. |i + for every violation of the — 
1. The. application. of: particular — /- thandatory health or safe~ 
- provisions of .a roof con- eee dards oes UR Cee 
ovisions of a roof : 5 §815(b) 970)....2---- 335 
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FEDERAL. COAL. MINE. HEALTH oe 
AND SAFETY ACT OF 1869--Con, _ 

_ PENALTIES—Continued a 1 Nita hs 1a . 4 

a ‘Amouiits—Continned: Page| 

2. ‘Thasmuch as sec. 109 of the ~ : 


- FEDERAL. COAL. MINE. ‘HEALTH oie sees 
AND SAFETY. ACT OF 1969—Con, 
NOTICES OF VIOLATION—Continued Prep" 
- Reasonableness of. vas | 


a Continued | BUT eat “ogee 


- ment: “of - ‘an: Saproued: 
 noise-control plan,: and 


| additional. . extension «of 


' time granted in conform- — 


— ance with. such. pattern 
- will not. be held. by the . — 
- Board | to be ere 


Act | “mandatés* the: - 
assessment of..a°ccivil _ 
» penalty- where a violation — 

, ~ has been found to exist, 

fit’ is» error. to : assess. a 
..gero.. penalty in ~such — 


circumstances because. a 


- zero penalty.is no pen: , — 


596. 


able ah as rice se Sia ee B fies. no sob 
"Sufficiency ee “es alty. 30, U. s. C. : s 819(a) 
0a : (1970) 3 ene ene ee 
| 1: . Where 2 note of violation — Existence: of Violation ne 
does not clearly: indicate » *Bridence <<. a 
which of two: possible pt : 
See a a on oe ee A. A fact may be inferred rom 
-  *“standards.is alleged to. be | 
Big te ak fe hehe catches - circumstantial evidence, 
- violated :‘and* an inspec- . re 
a ie has ga A ae ea ee - ,,and. such fact. may be — 
 tor’s: testimony. supports 7 
Sena ah, age Gal Beles eee sans - , the - pasis. of . further. 
neither’. the. written :de-. -. a 7 
Sauk ae nee a he, ., inference leading. to. the 
'seription’ nor: the.section © AS 2S 
Pe a Ae eee hy . ultimate or sought for ee 
. ‘of the regulations ~cited,:— “fact, | 399 
| ae such: notice a properly ve “ft 2, | Where.a an inspector describes one 
2 we Vacated at. to: JS -aste 615. 
ee, PEN ALT Fier Ta Oke ee condition. alleging that | 
re WAL an ak eee | . ares violation. ; occurred dug 
“Admissibility: ‘of Previous during. the working. shift 
Violations — | a | immediately preceding "8 
de A violation for which a perialty i the. shiit in which. bas 
ae Sig: “paid. by an operator — ie inspection . is. made, . . 
= which is Tess - than the. _ ...prima.- facie. case. that. aie . 
~ ‘amount : originally _ GS-7! -, violation occurred during nde 
7 sessed by” MESA is’ ad- — the: preceding shift - may 
-missible as evidence ‘in te DOS made out: by. means 
- considering, an operator’s -; Of an, inference drawn 
history of: previous vio- Ds _ from facts. established by | 
a lations. 30. «US. Ce Lae i direct evidence,. provided 3 
 819(a) qa) (1970) -. ge. eS — 245 Po that. such | inference. is — 
Amounts: = eee gE _. Tore probable. than any — 
ee | | .. other inference which can. 
OL “An: obvious roof ae vio 7 be. drawn. from ° such _ 
_ lation which. could have. ee eae ieee 3909 


been - discovered - cand | 
‘abated’ by the: operator, i 
.: and which results inva: — 
» roof fall injuring a miner, _ 
warrants a sizable: pen- 
alty appropriate: to the -f. 
circumstances. and; com= =... 
mensurate: _ with .- the 
- deterrent. intent: “of, » the 


_ RESPIRATORY DUST PROGRAM 
Generally” ae 7 
oy A notice of violation ‘of 30 | 
« OFR:. 70.100(a). must be ~ 
- -vacated where -an oper - 
_..tor overcomes MESA’s 4s 
es, prima. facie case by estab- EP os 
 <,dishing as an’-affirmative - 
_ defense by a. preponder- : 
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: api SAFETY-ACT OF 1969—Con.. 


REVIEW OF NOTICES. AND ORDERS— te - 


_ RESPIRATORY DUST PROGRAM—Con. 
Continued 


- Generally--Continued ae ‘Page. | 
ance of the evidence that : 
it was. cited for concen- 
>, trations of - dust which 
.. are not. wholly ‘“Sespira- 


ae 


Dismissal of Applications We Uh. 
Continued ee er te 

2: An application for 2 tTeview’ # of mee 
an original or ‘modified | 


ble”? within - the meaning . - 104(b) notice” Of. 
of the Act and regula-’ violation filed “by ' a 
tions. 30.U.8.C. §.878(k) a 2 representative of miners 
1970) and 30 CFR © 425_ _-does* not become moot — 

S =. merely because ‘MESA | 


2/007 ch eee ee ene 3 
| 2 ‘Goel dust. mpasticulates:, 


 eXCeSS, -of. 5. microns. in 
' size are. not “respirable 


- issues a notice. of ‘termi-: 
~ nation containing a find- 
ae of abatement. 30 US. Cc. oe 


236 


under 30 U.S.C. § 878(k) SECRETARIAL ORDERS. a 
(1970) .and:- 30 CFR ce . Generally — 2 + via 
ou 70,2 (i) ------>+-+------- 695 pe An’ order. signed | obs the He 
| REVIEW OF NOTICES AND ORDERS = . Secretary which estab-_ 
Generally ..--lishes. ‘enforcement policy 


-: Is binding throughout. the 
ay Department, and. its va 
. lidity- is. neither. -“proce- ~ 
_. durally nor substantively = 
~ s subject. to challenge. ab 
the administrative: level. 409° °- 
: UN AVAILABILITY | OF EQUIPMENT, oe ae * 
MATERIALS, OR QUALIFIED TECHNI- ech hee 
CLANS . ee Pg 
Pleading ae Brook: 5 ee 
“1. When. a notice of. violation: pele 
«or order. of withdrawal 1S ie. 
_.; issued for failure to. com-- 
ply. with a mandatory ore 
_ health or safety standard, 
“there is a 


1 The validity of: the precedent 
_-Rotice and order is not 
in issue.in a proceeding. 
- for-review.of an Order. of 
_. Withdrawal -issued pur- 
- suant. to sec, 104(c) (2). 
. of,the Act unless applica- - 
tions for review.are. filed . 
. within: 30 days of .the 
. .. issuance ofthe: precedent 
notice and order (43° CER * 
 4.530(c)) == —— 232 


| Dismissal of Applications 
: a A: representative of miners 


_has.a statutory and regu- 


“latory tight to review of: 


a notice of termination. 
aS containing - a finding ’ of 


application for review: of 3 | 
_‘- a. previous sec, -104(b) 2, In apenalty proceeding in- 
notice: of violation .in volving an alleged failure. 
> which ‘such. representa- to provide amethanemon- . 
tive contends that. such , lor, the defense of unavail- 2 Oe ge 
os notice: fixed: -a time for ability. is equipment sae oo 
et Oe ee ae. ‘ affirmative defensé which, 
- abatement that was. un-_ "to. be‘sustained, must’be 
i reasonable... 30, °U. S.C. _.. pleadedand proved:by:the. 
_ $81. (1970), 43, CFR 4.1, + operator: 30: U.S.C. §. 819 
4.500, 4. 530, 4. 533 aeaerr ons - 236 (a) (1); 43 CFR 4, 542. Shee 


abatement. as ‘an- - inci="- : 
+ dent-to ‘a timely filed 


*: terials, - 





_rebutt ble a 

7 ‘presumption: “that ar 
quired equipment, oe | 

| and qualified = 

. technicians are available 
.to the operator. 20 U.S:C. . 

§ S10(8) Co ge ee 


‘FEDERAL COAL MINE HEALTH’ 
AND SAFETY ACT OF 1969—Com. a . 
UNWARRANTABLE FAILURE APs oe 


Notices. of Violation. ; _ . 


1. A violation of a mandatory 


safety or: health’ hazard” 


-. Standard is not “of such... 
_ nature .as could. signifi-- ~ 
7 cantly and substantially 
_ contribute to the .cause 
-and effect of: a mine 


if it poses either a purely 


_ technical instance of non- | 
- compliance or a source of 
_ any injury which has only 


a remote or. speculative | 


chance “of coming: to 
fruition. 30. U. 8. Ce 
| _§ 814(c) (1) (1970) 222 | 

2. A notice of violation may be’ ~ 


issued. under sec. 104(c)- 


~ ()° without regard for 
the seriousness or gravity 
of the injury likely to — 
result’ from: the hazard 
- posed by the violation, _ 

that is, an inspector need 

_ not. find a Yisk of serious 

_ bodily harm, let alone. - 


of death. . 30 USC” 


§ 814(c) (1) (1970). - . <-5 


VALIDITY OF REGULATIONS .- 


aL The Board, as delegate of the 
Secretary, has not been 
empowered to entertain a 


challenge to the validity 7 


of regulations promul- 


gated. by the_ Secretary 
pursuant to sec. 508 of the 


Federal) Coal Mine 


Health and Safety Act of = 


1969. 30 U.S.C. § 957 
(1970); 43 CFR 4.1... 


WITHDRAWAL ORDERS | 


Generally - 


“i. A. sec. 104(c)(2) Seta 
_ order is properly. issued 


where it is shown that 


’ such order is based.on a. 
violation of a mandatory. 


| 
| 
| 
| 
I 
if 
| 
| 
| 
| 


574. 
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= WITHDRAWAL ORDERS—Continued . 
a Generally—Continued 
health or safety standard © 
‘- which is caused by the 
~-operator’s unwarrantable 
’ failure to comply and-no 
. “consideration “need - be 
“given ‘to whether the 


cantly -and- ‘substantially 


~~ and effect of amine safety 





Uz - o a3 eo) (?) ae 
Failure, to Abate: 


a violation has not been 
abated within the time 


104(b):of the Act to issue 

- either an extension — of 
- time or an order of with- 
drawal must be exercised 
reasonably based on the 
facts confronting him at 
the time. 30 U.S.C 


--_Imminent-Danger - 
ee Accumulations of loose coal, 


- sources of potential igni- 
- tion. will support a finding 
_ of imminent danger... 


| 2 A sec. 104(a) withdrawal 


_order must be based on.an 
imminent danger existing 


‘such. order. and cannot 
--properly be based. on a 
et danger which is specu- 
: lative, has subsided, ‘or 

has been abated. °30 
- U.S.C. -§§ 801() anid 814 


‘violation was of such a 
nature as could signifi- 


contribute to the * cause 


or health hazard. -30. 


1, Where an inspector finds that 


- §814(b) (1970)... -. 


coal dust, and oil and 
grease together with 


- at the.time of issuance.of . 


1} AND SAFETY-ACT OF 1969—-Con. nae a 


Page — 


232, 


260, 262 


fixed for abatement, his - 
- authority under = sec, 


584 


204 


_ GRAZIN G LEASES—Continued oe 
| CAN CELLATION OR REDUCTION © "Page 
ab When the holder: ofa grazing 
: lease’ is’ ‘found ‘to have 


FEDERAL EMPLOYEES AND: OF- ae - 

FICERS a PEM ey 
‘AUTHORITY TO BIND: “GOVERNMENT ee 
1. Unauthorized “acts by an 


employee of the Bureau 
of Indian -Affairs-:cannot 


serve :as the basis. for: 


. ‘conferring rights not au- 
» thorized <by..Jaw. ‘More- 
‘over, neither the: Secre- 


-. tary -of ‘the Interior nor 


the Department is bound 
‘or estopped ‘by-such un- 
authorized acts.__-.-2.- 


227 © 


‘ 2 2yiglated regulations and 
' the terms‘ of* ‘bis ‘lease 
-- because his cattle have _ 
'trespassed ‘on Federal’ - 
“and, his Téase- may be 
- ‘eanceled when lesser sanc- 
tions ‘have proved ‘to be 
_ Of no: effect or when the 
" nature of the violation 


demands such severity. 


FEDERAL METAL AND NONME- 
TALLIC MINE SAFETY ACT 


Er DANGER a at 


Dismissal 
O#' peleesitcrs, of invalidity’: sab 
_ initio with respect -to an 
-imminent danger with- 
-drawal-order constitute 2. 


However, a decision can- 
-eeling a lease will beset) 
aside where the ‘District 
“Manager relied upon al-— 
Teged trespasses of which 
the lessees had no notice 
and which occurred after 
a show cause notice ‘had 
issued, and the case ‘will 


ka pe erp — 7 be remanded for further a 
cof the Act. 30 U.S.C. proceedings-.---------~ 269. 
§§.728, 730 cas aa 329° ‘GRAZING PERMITS" AND LI- 
Mootness — _ CENSES. 
GENERALLY . 


1. Abatement of -a. sorelition: or : 
al The term. “ovazing éreapase” 


practice which gave rise 


to -a-sec. :‘8(a) imminent 
“danger withdrawal ‘order 
- does not-render moot :-an 
application for review and 


. annulment .of such -order 


under secs. 9 and 11’ of 


_ the Act..30 U:S:C. §§ 727. 


. ag used in the context OF x, 
the Federal Range Code ~ 

'. refers to the prazing. of 
livestock .on federal land 
. uxwithout. an appropriate 


license or permit. .or.. in 


: violation of the terms.and. 


; -conditions - of.a license or 


(2), 728, 730 (1970)_...- 829 ) bene : 
, ~ “permit, and. not to. any 
bas PAZING TEASES other: -special ‘meaning -as- 


_ -eribed under other Jaws. 
- and. circumstances ‘if -in- 
-eonsistent. with. this 7 
a NRA DE i cat at 185. ne 
2, AVhonigh: a respondent.ina - 
grazing license trespass - 
> hearing: prought: ‘by the 
. Bureau of Land. Manage- 
. amentihas the right to be 
-Tepresented.and aided by . 
~-: legal counsel, the De- 
‘partment has no duty or 
’ -yesponsibility : under’ the - 


1. The regulations do not pro- aa 
vide for hearings as a 
matter of Tight on ‘tres- 
pass -violations involving 

a section 15 ‘grazing 

- lessee. -For ‘the Board: of 

Land. Appeals: to-exercise 

“its discretion under 43 — 
OFR -4;415 -and: order a. 

heating, ‘the appellant 

. must’-allege ‘facts whith, 

if proved, would. entitle | 

‘him to’the relief sought... 269 |. 





GRAZING PERMITS AND . 


-LICENSES——-Continued 
GENERALLY—Continued 


a Where a permittee was found’ 
| toe have committed . re-— 
io peated. grazing. trespasses, ~~ 

. & fine of. twice. the. com- 

Sine mercial . rate for foraging 

- such | animals was. war- — 
accordance ee 


sit ranted . in. 
with the regulations.—._- | 
4. Where. a. grazing trespass. is _ 
7 _ -willful,. grossly negligent,  — 
08: repeated, disciplinary : 
action in the form of sus- 
_. pension, reduction, Orrev- . 
-ocation, or denial of _re- . 
_ newal of.a, grazing. license. 
or permit may be war- 
The regulatory i 
_ factors, together with any — 
5 mitigating | cir cumstances, se te: 
 ‘ghould “be considered hole 
determine the extent of °° 
_ the reduction or other * . 


“te ranted. 


_ Constitution: = Pe Ad ay 


_ministr ative... Pr ocedure 
- Act - to. provide such 
-counsel for. nim see 


~~ disciplinary: ‘action. <2 22+: 


5. ‘Where the record of a grazing 


renewal even. though. de+ 

~ nial thereof will” impair — 
. ~ the value of- his grazing — 

~ unit which is: pledged: as 

-. security: for.a bona, fide 
“Department a ee 


‘Joan, 


trespass ‘case’ does’ not 
; “support a finding of miti- 
iS gating or extenuating» cir- | a” 
~ cumstances’ which ‘would — 
warrant - ‘changing © al 20 0. 
~~ percent: ‘reduction. of a ~~ 
. grazing - -permittee’s™ ie 
tive use qualifications for _ 
two grazing: seasons, can - 
Administrative’ | 
~. Judge’s order of “gah Boo 
~yeduction will be upheld. 
A grazing -permittee under = 
~ gee. 3-of the Taylor:Giaz- = .- 
ing Act does not-have-an 


absolute right. to a permit 


: The 


“aCe 


‘Taw. | 
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- tiple : 
--which includes such con- | 
cerns as land and. water. 
-~ eonservation, ) 
mental : ‘protection, - | 
_.. other: resource -manage-.. - 
--. ment objectives - 
+ ean be achieved by reclas- 
sification: ~ of 
“resource lands and. ma- _ 
~ nipulation of. -g 
ha? QCEIVIGY aim pie Lae et ee 2 
als “Such permit?” as used insec. — 


a will. - 


GRAZING. PERMITS. AND- 
/ LICENSES—Continued 2s, 
GENERALLY—Continued:: 
se may. refuse to.renew a | 
> @ permit:when the. publie 
- interest requires. that the — 
-. Subject land be.preserved 
‘from’ unnecessary injury, — 
exchanged, disposed - of, 
- -or ‘reclassified. for -alter- 
mate: public . use. 
larly, .if: the Department. 
 ». maydeny renewal out- 
> right under the above _ 
.. eircumstances, 
_ partment - ae 
Buch a permit for a-lesser. -.- 
term than previously al- 
lowed. pending comple-_ 
<stion ofa’ Management. -: 
i ‘Framework ‘Plan ‘and -an- 
-: Allotment:: Management 
Plan awhich: are: oriented 


| may renew 


grazing 


(page 


-Simi- 


the-De- yy 


Be not. only’ ‘to livestock 
grazing, but also to mul- 
“use management es 


-environ-. 
-and — 


which % & 


national — 


543 


& of the Taylor Grazing. . 4 7 
Act, 43 U.S.C. §815b.0 0°05 


(1970), providing for .a-” ; 
. ¥enewal-of.a grazing per- 
. mit does not mean only a 
. -permit. identical. with the | 

E _ terms and prowatons, of 

-. the original. .-_---...-- 

8 ‘Where by. final judement. a 

i. . court: has ordered . that 

. until an. appropriate en- 

_. vironmentalimpact state- 

~ ment-is issued, the- BLM a 

issue: authorization 
_,_for-livestock grazing-only . 
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: GRAZING PERMITS: AND™ 
_ LICENSES— Continued Meer 
“CANCELLATION OR REDUCTION=-Con: * 


"GRAZING PERMITS AND 
_ LICENSES—Continued © 
Page: 


= “tory - 


"' $eC.” 


GEN ERALLY—Continued~ 7 
oe Ton. an annual ! Tae a a 
: = grazing permit: can be. ré-°< 

_ .snewed for only one year,;: 

ier _veven: though the: grazing «~~ 
s ‘unit has been. pledged.as.. 

ae security: for a s “bona. fide es 


e100 te cet ox 543. ss Department — “may oe | 
“CANCELLATION OR. REDUCTION . | 3 deny’: renewal” ‘outright 


Al. Where: a grazing espe iss” | 


A _ willful, grossly” negligent, a 


as = pepesteds: treat) ee 


Do eoehon: reduction, ‘or: 


os -. revocation, or’ denial. of 
- renewal: of-a grazing li- . | |; 


tense ‘or permit'-may be 
_- warranted.:: ‘The .. regula- 


factors, 


together — 


with any ‘mitigating. cir- * 


ae cumstances; .: 


2. Where the record. of a grazing ? 


“shouldbe 
-. considered. to determine 
the extent. of. the reduc- 

. tion or other oe 


. trespass * case” does — not | 


- support: a finding of. miti- 


: gating orextenuating cir- 
cumstances which would — . 
. warrant “changing. a..20.. 


ise 


ex- 


Bago 
~ quirés’ ‘that’ the’ ‘subject oy 
“land be preserved’ from” 
““uinecessary injury, 
changed, disposed ‘of,’ MO... 
reclassified for alternate ae cee 


- “public: “use. Similarily, ee tees 


the? 


i under the above. circum- 


* stances, the Departihent 


- may renew such @ permit 


fora lesser’ term than 

previously allowed pend- 
ing completion of a Man- 
-" agement Framework. Plan | 
—-and“an ‘Allotment ' ‘Man- a 


“agement Plan which are ~ 
"oriented not only to live- 


' stock gr azing, but also.to 


coer ae multiple ‘use management. | 


~~ which includes such con- 
“cerns as” land’ and Water = - 


~~ conservation, 
© mental” “protettion,” and... 


x other) resource: “manage- 
“ment. objectives: which 
“canbe achieved by reclas- 
~ sification of national re-_ 


- source lands and Ianip~ | 
grazing — 


-environ- 


: “ulation =~ of” | 
percent. reduction’:of a | | _notivity Sees shea 648 
 .: grazing. permittee’s active | TRESPASS se aaa eee apa a | 


pe qualifications: for two. 4 


'  -grazing seasons,.an Ad- sf} 

he - thinistrative’ Law: Judge’ ae ea | 

. jorder.of such a.reduction . 
ss «will be upheldsz 222 o2- 

3. A. grazing: permittee:.under . 
oie 3 of :the. Taylor 


- Grazing: Act: does : not 


er “have an absolute vight 


ae . * to'a- permit. renewal even = 
_ . though denial thereof: will | 


impair. the value’ of - - 


Ae The termi § 


‘grazing. trepass”” 3 
“as used’ in the ‘context ‘of: A 


. the’ Federal’ Range Code : os 


x refers” tothe grazing” of << a 
_ livestock: on ‘federal and). .: 
“ without an’: appropriate ». -°. 


_/ license or permit or. in. - 
_ -- violation of the terms and 
---¢onditions of-a license. or. — 


“permit, and-not.to any 
~ other special meaning as-~ 
~cribed under other laws — 


-* grazing ‘unit: .-which:- > and: circumstances if-in- ~ 
pledged. as. security for va . : consistent. with | this 
- bona" fide loan. ‘The De- USHC6 ye 


= partment. may refuse | to 


‘inter est: 


_ ocrenew such.a permit Mai : 
A the. pease 


2. Where. a SIE ee was ; fouid 


: to. have ‘committed re-— 


185 


apeneae ‘Braniig trespasses, 


778 a _ INDEX-DIGEST, 


GRAZING PERMITS. AND: Le “green pe | HEARINGS Te oa 
LICENSES——Continued.. ele ; ine ems am on Be ‘also Adminiateative: -Pro- co oat 2 
_,TRESPASS—Continued. ws Loe ‘Page eG --‘eedure, . Federal. Coal “Mine » 


i fine of. twice. the ¢ com-- 


a mercial-rate.for foraging 


— such... animals was... wal~ 


. ranted in accordance. with © 


., the. regulations _ Sec aee, 
8, Where. a grazing. trespass. is 


= willful, erossly. negligent, 
or repeated, disciplinary 
action in. the form of 
_ suspension, . reduction,. or 
_-Tevocation, . or denial. of 


renewal, of. a grazing — 
__. license..or permit may: be 


: warranted, The. regula- 
_. tory: factors, - together vi 


a with. any. mitigating. cir~ 
: cumstances, should... be 
. considered to. determine 


: . the extent of. the reduction 


oe or other. Gesolinets, AC~ 


| 4, In. determining whether era | 


-. ing.trespasses are. “will- 


—. ful,” intent -suficient to 
. establish..willfulness may 
be shown by proof. of. 


. facts . which... objectively 
show. thatthe. circum- 


_ stances. do- not. comport 
with. the notion that. the 


‘trespasser acted. in good 


_ faith or innocent mistake, ~ 
“or that his conduct was _ 
 5O0- Jacking in reasonable- 


» ness or responsibility that 


ae bie became. reckless. or 


| a negligent... eee es 


_ #5. Where the-record of a: erazing 


. trespass. case does not — 
_» support.a.finding of miti- = 
_». gating or extenuating cir- — 


..cumstances which would - 
warrant. changing a. 20 . 


percent: reduction. of. 7) 
- grazing. permittee’ S) active 
use qualifications for two 


_ grazing seasons, an Ad- 


-.. order of such. a-reduction 
: willbe: Mehl — : 


6-185 — 


185 


185. 


acl terete A at eet ee Tape ete 


ee et am tee Ot sere 


A ie nl ne ae I te treet ote a, miljinienl a hanes er aac 


Health. and Safety Act of 
1969;.-. Federal: Metal and 


Nonmetallic Mine Safety: Act, 


Creme serie and Licenses, — 


Indian: :...Probate, Mining 
Claims,. ales ‘of Practice.) 
£ Where the Bureau. of. Land 


Management determines "| 
that. an Alaska. Native. .: 
allotment application. 


should be .rejected -be-— 
 .eause: the’ land. was: not. 


. used: and. occupied by: the- 
- applicant, the BLM shall 
_. issue a-contest complaint. 
+ pursuant to 43 CFR 4.451 
. et seg. Wpon. receiving: a. 
- timely answer to. the 


i 


- complaint, which: answer 


» raises: a. disputed. issue of 


material fact,.the Bureau. ~ 


. will.forward the case: file 
to-the: Hearings: Division, 


Office. of Hearings. and. 
_ Appeals;. Department of.” 
- the: Interior, for -assign- 
ment of an. Administra-- 


. tive Law Judge; who will 
. proceed: to :.schedule. a 
-hearing: at which the 
applicant. may . produce 


.. evidence: to: establish. en- | 


:: titlement. to. ‘Ais anos 
MGC be 5 oo oe oe 


2. Under 43° U5. G. ‘ 961 1 970) | 


_ and 43 CFR. 2802.1-7(a), 
_ an applicant:has no right 


309 


. to-a hearingin connection... 


- with original charges for — 


-use and occupancy: of a 
communication: site,’ and 


a hearing pursuant. to.a | 


~~ request. under. 43: CFR 


4.415 will not be granted 


-where applicant, fails. to- 


- »make specific allegations 
or offer specific. proof: to 


-show in what. factors a 


. Departmental. aber ali is 
. in S16 i 0) pm eee gem orm 
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INDIAN LANDS... a a Me : ere ; |) INDIAN. LANDS—Continued: - 
= epee: also Indian Probate.) pare as arias ae anLoTED os Page | 
. CONTRACTS. ee ee = _1., Absent. regulations. requiring. | 
Formation and. Validity. , off . — ,.obtherwise: the most equi- 
Ride gid Awardats «<0 | {i | * table. valuation. date 
et ng oe ; _. would . be the date the 
Mistakes. Page _ Tribe elects to purchase | 
r, Where the ‘Bureau of Indian ok _ the property of a non | 
Affairs knew or should = ies eligible heir or devisee... 209 
“have known of the | 8, ‘The. Board is. not bound by:. 
-_bidder’s mistake, a, bidder the Bureau of Indian 
| ‘on Indian lands As en-  * : Affairs’, appraisal,. report _ 
_ titled to recover —-de- ; and... findings contained — 
. posits where he is guilty _&: therein... Instead, the 
_ of mistake in misreading Ck Board. will give considera~ 
of speakfication—---.—-. 603 | —-.. tion. _to. the - complete 
| LEASES AND PERMITS i, aoe | eae record, including the BIA | 
‘Generally | : appraisal, report and find- © 
: _ ings In. arriving at its 
4. Leases may: ‘be granted by i eitee ; findings aad determina~ Pe 
~ the Secretary ‘pursuant a “HON sca et eS, _ 209 
to 25 CFR 181: 2(a) (4) © { 3. Absent controlling guidelines” —_ 
~ only where adult owners. , in the statute concerning — 
who quality under 25 CFR — : Loe 3 | valuation. date (fair mar-.' 
181.Bare unable to.agree.. ff pe shoue pee mere 
een vod |i. equitable to charge the 


> Yakima Tribe the fair | 
~ market value of the prop- — 
“erty as of the date the © 

Tribe elected to purchase 

: fi _ same, 1.¢@., Jan. 25, 1974.. 216° 


INDIAN: PROBATE: 


‘RESERVATION BOUNDARY - 1 | 
1. Where an. Indian. tribe aCe 
_ quired’ title-to land under — 
- treaty, an. erroneous. sur- 
vey of a boundary: which: 
-. became: the boundary of, 
anh Bdtneants ail males _ | (See ‘also Indian Lands, Indian 
'. . Tribe mae 
' area, . could: be -adminis- ee eae Deke ae 
tratively corrected’ ‘and =f, ggg Generally 
control would be restored: {i 
“we 2 a esa statues ‘of descent’ snd’ _ 


"to" the tribe” under © ‘16 
| 3 i. | - distribution as coistrued : 
U. 8. C. $473 (970)-. irae |? and intérpreted by the = > 


TRESPASS et ne te cs ve as ~ -highest-court of the state 
Damages : see ene e te » involved." will «be: .con-_ 

a Notice and demand for col} .. Sidered by the; Depart- 

A Raed lection. of: damages. for fh ment as: controlling - in 

trespass: on: Indian. Jands A : trust heirship. -Proceed- 


DN G8 ee oe mak weeks Oe Pe 


- are prerequisities to. filing i INDIAN” REORGANIZATION ACT OF 


t 
-suit-:in federal : district — | JUNE-18, 1984 
“court to collect:damages —s_ |; 970:0: Generally. | 
for trespass’ and. is. ny oa, The ‘Indian Rediganthation 
- Subject: to’ appeal: under » ~- Act-recognizes:two.classes 


25. CFR-Part.2.:c.22.. 561 | ne ve pees who may. take 


_ INDIAN ‘pRORIIE Continued’ 
INDIAN REORGANIZATION. ACT. OF . 
“TUNE 18, 1934—Continucd 7 ; 


270. 0 ganerally=-Continued * 

: testator’ S lands by devise, 

~ that is, any ‘member ‘of. 

— the 
.° diction over such lands 
and | legal “heirs - of ‘the 
- testator - igiee rece ee 
270. 1 Construction o: of Section as 


tribe having ‘juris- 


Page 


a a ‘The ‘words “Hor: any heirs’ of 


such member’? found in 
gees 4 (25 U.S.C.) § 464 
~.(1970)) | were’ early -con- 


—e cluded by. the ‘Solicitor — o_ 


“£0 mean those who would, 
ae we absence Of” the will, - 
-~ have been” entitled’ to — 
“share i in | the estate ae 


= REOPENING 


: 875. 0 Generally _ 


al “The ‘Superintendent of. an J 
Indian agency is a proper. | 


official of the Bureau of 
- Indian Affairs to file a. 
_. petition for reopening un | 
der the. authority of: .43_ 
« CFR 4: 242, although | he 
hag no interest in the out- 
come of such petition--—_ . 


2. ie Indian will may” ‘be pré-. 
sented for ‘probate even’. ~ 


i deceased” 
was, 


intestate. aie |; 


~ though. the estate of the 
decedent. has . been | dis- ce 
tributed: as, 
| property i-wioss-s=--e, 
3. It would: be. unconscionable : - 
eo efor: the Secretary. of. the» : =a 7 
7 -- Interior. to fail to give — $4 ; 
“effect to a Department- _ 
ally approved will of a 
“Indian which a, 
| misfiled - “by. the . 
‘Agency, unless it can bee) 


demonstrated. by way. of 


a hearing that: the pro- 
visions of the will should... 
not | be. e followed__--.---- ine 


eee 


170-| 





- iNDEX-DIGE st 


INDIAN 


TRUST PROPERTY 

; | rr 415.0 Generally 

ee A Where trust patents for allot- 

< ments: for lands« were | 

issued in conformity with 

the General Allotment . ate 

_ , Act and contained usual - | 
provision that the United 

States would hold, lands 

‘ subject to statutory pro- 


PRO BATE—C ontinued 


_. visions | and restrictions 
for a period of years, in | 


. ‘trust for the sole use and. 
benefit of Indians, and’ 


lands’ “were. chiefly valu- 
j ‘able for their timber, the — | 
restraint upon alienation, - | 


“WILLS - 


an. 


a 


ee decedent - has been dis- © 
> tributed as: 
coals asc gee | 


effected by terms of trust. 
. patents, extended to tim- |: - 
ber and proceeds derived. 


: therefrom’ as well BS. to - a rs 
145 


495. 0 Generally 


Indian will may be ‘pre- 
‘sented’ for probate .even 


; “Page 


though the estate of the 


- intestate 


— ~ 425.7 Construction of - 


1. It 


tae Administrative 


js incumbent’ upon * the 
Law 


- Judge under. existing reg- 
. ulations. in testate cases. 


. to construe the provisions ré 


ie of a Willea eens ss siperaypias 
ARS. 11 Disapproval of Will 


"grant or 


- 362 


229 


= | Regardless of scope of Ad- 
‘ministrative Law Judge’ Ss 
authority to_ | 
~ withhold approval of the 


will of an. Indian under . 


~ statute, there is not vest- 
ed in the Judge power. to 
_ fevoke ‘a. will which. Te 


» flects ‘a. rational testas : 


mentary scheme -dispos-- 


- ing of trust -or restricted 


. property----- foe eee San 
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INDIAN PROBATE—Continued INDIAN TRIBES—Continued . = Ba ata 
~ WILLS—Continued ees oo | PRIBAL AUTHORITY = =——si(ssSs Panga 
_ 426.17 Lost will: : | — Page | = 1, Acts of Tribal Chairmen done 

1. An Indian will may be pre-e, -in contravention: of their, 

sented for probate even : pespective ¢ “Tribal Con- 
| Rene ae ia m -. stitutions and Bylaws: are 
Neo hadesday. de Enea | = void from their inception 
| ‘preperty...------------ 362 | A one not binding upon vee 

‘YAKIMA TRIBES — | Ua : ‘their. respective Tribes. 227 _ 
485.0°Generally — INDIAN. WATER: AND! ‘POWER oe 
1. Absent regulations requiring - RESOURCES ee | a 
_ GENERALLY: 


‘etherwise the most eq- 
uitable valuation — date 

1. See. 5(b) of the Act of f May 25, 
1948 (62 Stat. 269) is not. 


‘would’ be the date the ~ 

Tribe elects to purchase “ 
2: applicable to those tribal 

lands — upon - which: the» 


- the property of. a-non- -— | 
- eligible heir or devisee._.. 209 }: 
ae: Absent controlling guidelines © 7 Flathead Irrigation. Proj- 
in the statute concerning : ect’s Kerr Substation and | 
_ valuation. date (fair mar- Switchyard are: located... 346 
- ket value), it is.more . nesta 
. equitable to charge the | - MILESTTES . “. hu 
Yakima Tribe the fair (See also Mining Claims.) 
-market value of the g 
- property as of the date 
_ the Tribe elected to pur- 
chase same, 2.é., Jen: 25, |. 
NOI te ot SN eee 216 
| 436. 1 Valuation Reports . 
1. The Board is not bound by the 
Bureau of Indian Affairs’ 
i appraisal, - report . and 
-. findings‘ contained there- _ 
in. Instead, the Board will 
give consideration to the 


GENERALLY | 
ae Mining claims and | millsites 
-loeated. upon land. which 
‘has been previously with- 
drawn from‘entry under ~ 
i the ‘mining laws. by. a 
 first-form’ ‘reclamation 
withdrawal are’ void. ab. 
initio. Because Depart- | 
‘mental Order No. 2515 : 


~ complete record, includ- 
ing the BIA appraisal, re- 
~ port and findings.in arriv- 


‘ing at its findings” and 


209 | 





7 delegated authority | to 
_ revoke such a, withdrawal 
to the Bureau:of Recla- 
mation - with. the: con- 


- determination - say ae “currence ofthe. Bureau of 
INDIAN TRIBES ‘ere Land Management, the 
(See also. Indian Probate.) - _ land remains withdrawn 
CONSTITUTION. BYLAWS AND ORDI- “from ~ mining locations  __ 
. NANCES ce eee a at 
: when. the Bureau. of. Land 
“1. Acts of Tribal Chairmen ‘done _ | 
: i | Management does not 
~ in contravention of their < ith oa 
respective Tribal Consti- __-concur Wl t e recom- 
tutions and ‘Bylaws ane mendation of the Bureau 
void from their inception of Reclamation to revoke . : 
and not binding -upon — | the withdrawal. and.re- 7 
their respective :Tribes_. 227. _ store. the land to entry_. 275 
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ae 782 _ ig : a “INDEX-DIGEST 
MINING CLAIMS—Continued 


-GENERALLY—Continued Hg ee aa Rage 2 


‘GENERALLY - Se SR Rage f 
| : does not constitute..the 


an oe Lands known to be mineral. 
in character: (except for — 
coal or. iron) ‘at the time | 


mineral deposit under the 


ena of a valuable - ie a 


249 


of. definite-location of a general mining law_.--_- 
. _ railroad are. excluded from 3. When title to an entire in- 
| _ the grant of place lands , - place school. section . has 
to the railroad even. passed to. the state, the 
though the lands: may | - United States no longer 
later. lose their’ mineral. - | has a property interest — 
ess | character. ..2----.2.-4- ores la - therein and the land is no - 
# DETERMINATION OF CHARACTER OF 3  longer'subject.to location 
1, The period for determination . under the mining laws... 275 
= by the Department of the ‘ - COMMON VARIETIES OF MINERALS: . . 
Interior whether public Generally — es | 
land included within the _ A In order to establish {hat Bs 
primary limits of a legis- — _ type of stone material. is 
lative grant-in-aid of the 7 ‘nota common variety un- 
construction of a railroad. _- ~ der the Act of: July 23, 
which excepts mineral ~ 1955, a mining claimant 
land is mineralin charac- | must demonstrate that: 
terextends tothe time of = (1) the mineral deposit. 
issuance of patent to the has a unique property, — 
railroad company_.----- and (2) the unique: prop-_ 
2 When the Department of the | erty: gives the deposit a 
‘Interior finds that public — ~~. distinct and special value. 
land within. the place -. Where. evidence estab- > 
limits. “of- B. legislative -lishes .that geodes. in a | 
Sei erant-in-aid: ‘of - the con- particular deposit have - 
struction of. .a railroad - ‘unique properties distin- 
- was mineralin character — guishable from other 
~. -and the railroad company | _ types of stones which eas 
_. challenges such finding Qo - give the deposit of geodes _ 
- ‘hearing should be granted — a distinct. and special. 
at which the Department _ value, the fact that the 
has the obligation of | - -geodes may be similar to. ~ 
| making a prima facie case ~ ~ geodes from other areas . 
2 of mineral: character, . which have similar prop- 
' whereupon the company -. erties and values is not 
has the burden of estab- sufficient evidence ta es- 
~ Vishing nonmineral char- — tablish that the deposit of 
acter by a preponderance - geodes is a common vari- — 
‘of the evidence... ----- ety of stone within: the . 
MINING CLAIMS tae meaning of the Act of: 
: July 23, 1985_.-.------- 609 


GENERALLY | | 
A. Water. is not a mineral which 
= is locatable under the  - 
i general mining law ce — 249 
oe. 2. The bottling and distribution | 
‘forsale of 's spring water | 
~ for: ‘human ecasumE Mon 


“CONTESTS | 
1. In.a mining contest, a eae 
not char ged in the com- . 
hanes may only be. con- 
-. sidered by the .Adminis- — 
trative Law. Judge aif it. 





‘MINING (CLATMS—Continued 
: _CONTESTS—Continued 


was ‘raised at the hearing i aoe 
"without. obj ection and the 
-contestee was fully aware | 


that the i issue was aaeed 


‘HE ARING - 


1a 


““ment’s” 


withdrawal. 
. -more, even if ‘the: with-. 


‘request for 2: eee 
pursuant ‘to 43 CFR 


4.415 for the purpose of — 


taking testimony ‘on the 
Bureau of Land: Manage- 
“continued 


fusal” to restore land in‘a 


reclamation. withdrawal — 
to entry will be denied. 
An appeal from a decision — 
declaring mining claims me 
“and millsites” null ‘and _ 
void ab initio because the — 
lands ‘aré ‘in the with- 
' drawal may not serve as. 
the vehicle. for petition-. 
- ing the Secretary. of the. =: 
- Interior: to: revoke. the 9° 3 
 Further-- 


- drawal were. revoked. and 
the lands opened. to entry, 


this action could not. ree 
“vive mining. claims which =.” 
were void when located: 
_- while the withdrawal: Was | 
‘in effect and the. land | 4 


- closed to entry under the 
| se maining laws... .------- 
LANDS SUBJECT TO oN 


ap) be When title to an entire in- 
. ~'plaée school section’ has 
“passed to the state, the 
- United States: no longer 
has a property interest: 
therein and. the land is no 
longer subject to location’ © 
under the mining laws... © 
| request for a hearing | 
pursuant ‘to 43 CFR © 
4,415 for the purpose of © 


: taking testimony: on’ the 


ar Bureau of Land one . | 
rigal” to restore land i a." 


“continued 


“Te-. 
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me this. : 
me revive. 
os which - were void. when , 


“MINING CLAIMS—c Continued 
__ LANDS SUBJECT TO—Continued 
. reclamation 


the lands are in. the with- 
drawal may not’ serve as 


_ Fur ther more, 


action - 
“mining “ 


. ; ‘withdrawal | 
+ “to entry will be denied. 
-* An appeal ‘from a de-. 

cision. - declaring “mining . 
Claims. and millsites null 
and void ab initio because 


“Page ae 


- the vehicle for petitioning | 
_ the Secretary. of the In- 
terior to revoke the with- | 
drawal. 
even: .if the withdrawal 
_ were revoked : and the . 
‘lands. opened . to. entry,- © e 
could not « 
claims 


located . while the with-. — 


is locatable under the 


| general. mining law-_._ | 
| 2, A valuable deposit of. geodes, | 
round stones with crystal-. 
-. linecenters and: composed 
of recognized’ mineral sub- _ 
-.stances, which’ possess an — 
economic value in trade 
--. and the ornamental arts, 
- and. which are being re- : 
gt moved ‘by actual | mining 
-operations, is subject to 


location under the mining 


laws. South Dakota Min- 
ing Co. v. McDonald, 30 
-L.D. 357 (1900); 
* SOUIBDCG oo eps ee gees 
SPECIFIC MINERAL INVOLVED 
Generally = 


distin- 


LA valuable deposit of ¢ oe | 


round stones with ¢rystal- 


~ jine centers and: composed . 

of | 7 
‘substances, ‘which possess ~ 

“ an economic value in 


recognized - -Mineral 


0 _ drawal: was in effect and. 
| a land closed. to entry ~ 
under the mining laws_. 
LOCATABILITY. OF MINERAL 
, Generally | 


<0 Water j is nota miner at whieh, | 
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SPECIFIC MINERAL INVOLVED—Con, 


Gen erally—C ontinued 


. trade and the or namental 
arts, and which are being 
removed by actual mining 
operations, is Subject to 
location under. the mining 
laws. South Dakota Min- 
ing. Co. v. McDonald, 30 
L.D: 357 (1900),. ate 
guished__.05---.-..-.2- 
Water 


1. Water is not a mineral which 

is locatable under the gen- 

| - eral mining law_--.---. 
WITHDRAWN LAND | pe 


1. Mining claims located on land 


‘withdrawn from all forms 
of entry are null and void | 


from the beginning__ ee 
2." Mining claims and millsites 
located upon land | which 


has been previously with- 


drawn from entry under 
the mining laws by a 
- first-form - 


initio. Because. Depart- 


-mental Order No. 2515 . 


_. delegated authority to re- 

_. voke sucha withdrawal to 
_. . the Bureau of Reclama- 
tion with the concurrence 

ef the Bureau of Land 
Management, the land 
remains withdrawn from 
mining locations when the 
Bureau of Land Manage- 
“ment -does not concur 

. with the recommendation 

'. of the. Bureau of Recla- 
‘Miation to revoke the 

.. withdrawal. and_.restore 
the land to entry... -- 

8. A request for a hearing: pur- 


_ Suant to .43.-CFR 4.415 - 


for. the. purpose: of taking 

. testimony on the Bureau 
oe of, Land .Management’s 
2 age “continued - 
a restore land i: ina reclama- 


reclamation 
withdrawal are void ab 


refusal’’’ to 
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tion withdrawal to entry - 


will be denied. An appeal 


‘from a decision declaring 
mining claims and mill- 


sites null and void ab 


initio because the lands 
are in. the withdrawal 
may not serve as the 
vehicle for petitioning the 
Secretary of the Interior 

_ to revoke the withdrawal. 
Furthermore, even if the 
withdrawal were revoked 
and the lands opened to 
entry, this action could 

_ not revive mining claims 
_. which were void when 
located while the with- 

_ drawal was in. effect, and 


a the land closed to entry. 
under the mining laws-— 


NATIONAL: ENVIRONMENTAL 
POLICY ACT OF 1969- — 

. ENVIRONMENTAL STATEMENTS. 

1. Where by final judgment a 


court has ordered that 


until an appropriate envi- 


ronmental impact state- 


ment is issued the BLM 


will issue authorization’ 
_ for livestock grazing only 


on an annual — basis, a 
~ grazing permit can be 

“renewed — for only one 
, year, 


pledged as security fora 

. bona fide loan. .-._---. 
NAVIGABLE WATERS | 

1. The States possess dominion 

over the beds of all navi- 


__ gable streams within their , 


.. bor ders Sipe eio ter ears ea Te 


2. An oil and gas offer. embr acing | 


. land in _the. bed. of a 
— navigable | Tiver, which is 
_. State land,, is. properly 
: _ rejected . nee amar reer 


; even though the 
~ prazing unit has been ~ 
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rior is entrusted oe the 


. lease is found. to have 


) violated regulations and © 


- | conclusive... : Ultimately, 


the Seerétary of the Inte- | 





responsibility . of deter- 
. Mining whether or not to 


8. ‘The term ‘‘signed and fully 
| executed’’ as used -in 43. 


the terms of his lease _ issue.a lease.__-_ meeeseet “OOD 

because his. cattle have ACREAGE LIMITATIONS - 

tr espassed . on Feder aul i. An oil and gas lease issued fc Or 
‘land, his lease may be 2,960 acres in. violation 
. canceled when lesser sanc- of administrative regula- 
“tions have. proved to be tions’ need not be can- 

“of no effect or when the | _ celed .in its: entirety, .in ; 

"nature of the ‘violation — the absence, of an. inter- 
‘demands such severity. . vening ; qualified » appli- 
~ However, a decision can- CAN escheat ket 247 

~ eeling a lease will be‘set APPLICATIONS | 
‘aside where’ the ‘District: Generally | 
Manager relied upon al- 1. An oil and gas lease offer on 

- leged trespasses of which a drawing card filed in a 
the lessees had no notice -. simultaneous . drawing 

and which occurred after _.. procedure is properly re- 

a, show cause notice had '. jected as defective where 

issued, and the case will _ there are other parties. in 

- be remanded for further | interest, in addition to 

. proceedings ~~~ .--~~~-- 269 | the applicant but’ the 

2. . Where it does. not appear that _eard does not. list them or 
~~” the notice required by sec. refer. to an attachment, 
 7(b) of the Privacy Act ‘and an attachment. dated — 

“of 1974 regarding ‘the _ nearly.6 months prior.to — 
disclosure of a social the filing, signed by the 
security number was _ applicant. and four others 

_- given, an oil and gas _ stating. their -qualifica~ — 
lease offer on a drawing _. tions and setting forth a 
7 card filed ° in’ a simulta- “percentage of interest, for 
"neous. diawing procedure each as “Partners in in- 
‘should not be considered —  terest,”” fails adequately 
_* defective solely because to set forth the nature of. 
the applicant - omitted | their agreement,: and -no 
designating the social other statement: or in- 
security number on the ben formation is filed within 

the card as provided 1 : the time | required by : 

| thereon-.-_.-_--------- 507 43 CFR 3102.7-..-.---- 507° 
OIL AND. GAS. LEASES - | 2. The signature of the offeror © 
GENERALLY ona simultaneous oil and 
1. The recommendations of the gas lease entry card may 
Forest Service are im- __ be.affixed by, means of a - 

~ portant. in. determining , rubber stamp; if it is the © 

: whether. or not an oil and . .. Intention of the offeror . 
gas lease should issue for that. it. be. his» or- "her . i 
_ public | lands but are not signature. ---_---. Poy 533 
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CFR’ 3112: 2—1(a) - does 
“not interdict the use of a. 
- rubber stamp or other 
mechanical device to af- 
- fix a signature to a draw- 
ing entry card, provided 


_ that it is the applicants 


fixed at his request. and 


>; that he formulated the | 
-: offer. If. it- is disclosed | oa 


that: the ‘signature was . 


affixed) pursuant to a 
~ power of attorney, and 


the offer was not accom-_ 
- panied. by the statements. 


be rejected... _4.2-22- 


 - required by 43° CFR. 
- 3102.6-1, the offer must ~ 

538 

“5. ‘Under 30 U.S.C. § 226. (1970), 


the Department. has no a 


authority to issue a non- 


competitive oil and gas 
~ lease to anyone other 


than: the’ first qualified 
applicant... Ifa drawing 

' entry card lease offer is 
_. signed by an agent or 

: attorney-in-facti in behalf 

of. the applicant, or if a 


_ facsimile signature of the - 
applicant is affixed upon 





: the: offer by an agent or = 
. ‘attorney-in-fact, the offer - ~ 
cannot be considered to ~ 
have been submitted by.a _ 
_. qualified applicant. unless. 
it is accompanied by the 
statements required by 


2. “Agent, ” The word “agent,” a 

as used. ‘in’ 43. CFR 7 

.  3102.6-1 requiring state- 
ments of authority and | 

_ disclosure. of interests in. 

’ oil. and gas lease offers by. 

agents, | does not include 

-an.employee who has no 

_ discretionary .. 

. and merely acts as the > 


employer’ S amanuensis in 


affixing the employer’ Ss 


authority | 


538 


“intention” that the fac- : - 43 CFR 3102. a ene 
‘simile be his signature... 538 - ‘Attorneys- in- -Fact: or ‘Agents. = 
4, , Where a facsimile affixed by oe - Where a, rubber stamp. consti- 
a means of a rubber stamp tutes. an -offeror’s signa- ~ 
_ or other mechanical de- es ture on a simultaneous oil - 
vice constitutes an appli- } and gas lease entry card, — 
rg ; : 3 
cant's | signature On. a the Bureau of Land Man- 
' drawing entry card lease _ agement ‘need not pre- | 
- offer, a State Office of the. “sume; that, ‘the ‘offeror - 
- Bureau of Land Manage- _ , rather. than. an. cagent = 
- “ment need ‘not presume ; stamped the. card, and $5.9 
that the applicant; rather where no agent’s ‘state- a 
- than an agent, stamped se : ment has been submitted, yee 
| the. card, It-is proper for | BLM may take: ‘appropri- 
_ the BLM office to make — ate action to establish 
“inquiry into the filing to_ _ the. circumstances under 
_ establish that the appli- _ which the signature was 
cant’s signature was af- - stamped on the card_.... 533 


stamp. on a simultaneous ._ 


oil and gas lease offer 
entry. card, even if it is 
done outside the actual ~ 
~~ physical, presence of the 
employer. Any statement - 
~ required by the Bureau of 
Land “Management to- 
establish the identity of 
the person who stamped 
the offeror’s name on the - 
~~ card must allow the of- 


ate 
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Attorneys-in-Fact. or. 


INDEX-DIGE ST 


. ‘OIL AND GAS LEASES—Continued 
¥2 _ APPLICATIONS—Continued 


Attorneys- in-Fact or - 


5 4. Under 


that he formulated the 


. offer. ‘If it is disclosed 
that the. signature. was 


affixed pursuant to a. 


power of attorney, and 


the offer was not ac- 


~ companied by .the state- 


must be rejected__-_-.-- 
30 U.S. C. 
(1970), the Department 


ae has no authority to issue 
a noncompetitive oil’ and 


gas lease to anyone other 


than the first qualified 


applicant. If a drawing 


- ments required. by 43 . 
CFR 3102.6-1, the offer 


538 


§ 226. 


- entry card. lease offer-is © 


signed | by.an agent or | 


attorney-in-fact in behalf 


ps of the applicant, or if a 
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-feror.to provide informa~_ facsimile signeture of the _ 
tion to.establish whether ‘applicant is affixed upon — | 
or not the person was an the offer by an agent.or ~~ 
| agent within the meaning attorney-in-fact, the offer 
of 43 CFR. 3102.6-1; cannot be.considered to 
_ merely requiring the: of- have been submitted by = 
. feror to show the stamp a qualified applicant. un~ 
was affixed by. him or-in | less it is‘accompanied by 
his presence | is not. suffi- — | the statements required . 
cient___-.-- reenter «683 by 43 CFR 3102. 6- 1--_. 
3. ‘Where a, facsimile affixed by Drawings 7 
_ means of a rubber stamp 1. Where it os not appear that a 
or other mechanical .de- the notice required by | 
vice, constitutes. an ap- ‘sec. 7(b) of the Privacy = 
| plicant’s. planAbirS Ona Act of 1974 regarding the : - Se 
drawing entry card lease - disclosure of a: social se- | 
offer, a State Office of the curity number was given, 
... Bureau of Land Manage- an oil and gas lease offer 
ment need not presume on a drawing card filed in 
- ‘that the applicant, rather a simultaneous: drawing 
than an agent, stamped — procedure should not. be 
_. the card. It is proper for _ considered. defective 
_ the BLM office to make. - solely ‘becausé the appli- 
_ inquiry into the filing to cant omitted designating 
a establish that. the: appli- the social security numi- 
 cant’s. signature © was af- ber on the card as: pro- 
‘fixed at his request and vided thereon > 212.22... 
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oil and gas lease offeron 
a drawing card filed on 
a simultaneous drawing 

: procedure is properly re- 


jected as defective where 


i _ there are other parties in 


a percentage of. interest 


interest in addition to the : 


applicant but the card does gs 


not list them or’ refer to . 


an attachment, and an — we 
attachment dated nearly a bea 
6 months: prior’ to. the - 


cant and four. 


tions and setting: forth 


‘filing, signed by the. appli- : . 3 
‘others 
stating their qualifica-~ 


_ for each as ‘Partners in. ~ 


interest,” fails adequately 


to set forth the nature of dF 


_ their agreement, and no 
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Drawings—Continued — 
| _ other 

- formation is filed within 
the time required by 43° 
CFR: B10237.. 4c. 
3. Where a rubbler stamp con-— 
~ stitutes an offeror’s signa- 

- ture on a simultaneous oil 
and gas lease entry card, 


statement or ‘in- 


the ‘Bureau of Land Man- 


~ agement need not pre- 
sume’ that the offeror 
rather 
stamped the card,.and 
where no agent’s state- 


than an agent 


ment has been submitted, 


BLM wmay. take appro- 
. priate action to establish 
_. the circumstances under 
which :the signature was. 

_ stamped on the card... | 


4, “A gent,” 2? The word. “agent,” 


as - used ~ 


_, discretionary 
_ and-merely acts. as the 
. _employer’s | . 

_in affixing the. employer’s 


in. 438 CFR 
3102. 6~-1 requiring. state- 
ments . 


an employee.,who. has no 


_amanuensis 


stamp on 4 simultaneous 


oil. and gas lease offer 
, entry ecard, even if it is 
done. outside the actual 


physical presence of the 


. employer. Any. statement 
ie required by the Bureau of 
.. Land. Management. to 

- establish the identity of 


of authority and — 
_ -disclosure of interests in 
oil and gas lease.offers by — 

agents, does. not include 
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3102.6-1; merely requir- 


-- ing the offeror to show the 


507 | 


~ stamp was affixed by him 

_ oF in his presence is not — 
RUM CCNY eee 

ae The term “signed and fully — 


executed” as used in 43 


~~ OFPR 3112.2-1(a) does 


~ not interdict the use of a 
~ rubber stamp or other 
mechanical device to affix: 
a signature to a drawing 


entry card, provided that 
it is the applicant’s in- 


tention that the facsimile 


be his signature__~.~--_- 


5: Under 30 U.S.C. § 226 (1970), 


533. 


the Department has no > 
° authority to issue a non- 
competitive oil ‘and gas 


 Iease’ to anyone other 


authority 


 plicant. 


than the first qualified ap- 


the offer by an agent or 


attorney-in-fact, the offer 
cannot be ‘considered to 
‘have been submitted by a 
~~ qualified applicant unless 
it is accompanied by the 


statements required by 


43 CFR 3102.6-1_._ 2. 
‘Sole Party in Interest 


If a drawing 
~- entry card lease offer is 
signed by an agent or 
oy attorney-in-fact in behalf 
_ of the applicant, or if a 
facsimile signature of the 
applicant is affixed upon — 
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“al, An oil and gas lease offer on 2 : 


- the person who stamped — - 


the offeror’s name on the 


offeror to provide infor- 
mation to establish 


whether or not the person 
was an agent within the 
- meaning: of 43 CFR 


- @ard must allow the 


drawing, card filed in a. 
simultaneous 
_ procedure is properly re- 
jected as defective where 
there are other parties in 


a interest in addition to 
_ the applicant but the 


card does not list them or 


drawing 


refer to an attachment, 


and an attachment dated 
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_ CONSENT. OF AGENCY © 
1. The recommendations of ‘the | 


Forest Service are. im- 


portant in determining | 


not make an independent 
determination . 
leasing the lands is or is 
not in the public interest, 


, whether 


. APPLICATIONS—Continued a CONSEN T OF AGENCY—Continued | 
Sole Party in Interest—Con. “Page whether or “not an ‘oil 
nearly. 6. ionehas prior to” ii “an d gas lease sho ad issue” | 
the filing, signed by the. for. public lands but are 
- applicant and four others not - conclusive... Ulti- 
stating: their  qualifica~ = mately, the eee of . 
tions and setting forth a the Interior is. entrusted 
‘percentage of interest for with . the responsibility: 
each as “Partners in in- of determining, whether | 
4 terest, ”” fails. adequately pO or not to issue a.lease.. 33 
to set forth the nature of | 2. Where the Bureau.of Land 
their agreement, and. no Management rejects an 
other statement: or... in-  oil.and gas lease offer — 
formation. is filed within .for public lands within a 
the time required by 43 eo national forest solely on 
_OFR, 3102. ( een ae «607 |. the’. objection of.: the. 
CANCELLATION — | 1 Forest Service and where 
oL It is improper to dismiss ‘ee the Bureau . officials did 
protest against issuance — not make an independent 
of an . oil and . gas lease .determination whether 
_ applied for pursuant to. - leasing the lands is or is 
_ the Act of May 21, 1930, - not.in the public interest, 
80 U.S.C. .§ 301 - et . seg. the rejection is not. a 
(1970), for lands underly- : i‘ proper exercise of. dis- . 
ing .a- railroad. right-of- cretion and the case. will | 
way. granted under. the be remanded to -the © 
— Act of . Mar... 3,. 1875, -Bureait for. further con- .. 
when the lands traversed | ‘sideration.222-22122 «6° (88 
by the right-of-way were _ ‘DISCRETION. TO LEASE: a 
later patented. without a 1. In the absence of a. soit: 
reservation for minerals. a drawal: of “land...from — 
In such case title to the... - mineral leasing, :. public | 
mineral estate underlying. lands -are subject. to. 
the right-of-way is no leasing. for oil and. gas 
longer held by the United — in the. discretion of and 
States and, therefore, a under conditions imposed 
lease issued pursuant to “by: the. 8 ; f th | 
the 1930 Act is void and eee acta a a | 
/ must be canceled. -.--_- 195° Interior. ~~~ -------~--~-- 33 
2. An oil and gas lease issued for 2 Where the Bureau of Land | | 
2,960 acres in violation | Management rejects” an 
-of administrative regula-— oil and gas lease offer for | 
tions need not be can- public lands. within. a 7 
~ .celed: in: its entirety, in national » forest solely on © 
the absence of an: inter- the objection of the | 
- vening - qualified appli | Forest Service and. where — 
" eanten cect ese ee 247» the Bureau - officials did 
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- EANDS SUBJECT TO—Continued © Page 
2. An oil and gas offer embrac- ~ 
ing land in the bed - of a> 
‘navigable river, which i is. 

- State ~ land, is properly 
_ rejected... --.----- WoL. 7” 857 | 
Ge lenge of | 
Under - 30. U.S.C. -§ 188(0) | 
(1970), the Secretary. of 
“the Interior has no. au- 


orl AND GAS LEASES—Con. Sac ae 
- Discretion to Lease—Continued . 
~ the rejection is not a 
~ proper exercise of. dis- 
- eretion and the case’ “will ~*~“ 
-. ‘be remanded to. the | 
- - Bureau. for further | con- | 
sideration... -----~- =p. |, 83. 
First Qualified. Applicant — | 
‘dL. Where a, rubber. stamp’ con- 


, stitutes an offeror’s signa- 
ture on a simultaneous oil — 
and gas lease entry card, 
the Bureau of Land Man-' — 
“agement need not. pre-. 


_ sume that. the -offeror 
rather than an agent 
| stamped the card, and 


issuance of a Tease_-_.-- | 





thority to reinstate an oil — 
and gas lease terminated a 
by operation of law for — 
“failure to make timely | 
‘payment of rental, unless 
‘the rental payment is | 
tendered at the proper — 


office within 20 days ¢ ef 


; 106 


107— 


_. where no: agent's. state- the due: date. 225. ee is 
ment hasbeen submitted, = 2. Cashing of an oil and gas . 
BLM may take appro- rental | ‘check, received | 
priate action to establish more than 20 days after 
the circumstances - ‘under 7 due, ‘does not constitute 
which the signature was . a waiver which would : 
stamped on the card. 533]. permit reinstatement of a 

L ANDS SUBJECT TO : 2 es terminated lease in ‘viola- i. 
oL ‘Public lands. in. national for~ | tion of 80 U. S. C. § 188(¢) 

'  -egts are presently open to . _(1970)," desp ite wording 

; on the check ‘that “by 
oa oil and. gas leasing sea mee Gee . endorsemént this check 
_. gardless ‘of whether they when paid is accepted in 
are part of an officially — full payment. ROK 

designated wilderness RIGHTS-OF-WAY LEASES ' a 

~ area. However, where the - Where’ 8 protest against the 

- land is within such’ an - United States . entering oe 
established wilderness ~ _ into a compensatory 10y* 
‘area, the Secretary of _ alty agreement °pertain- 
Agriculture has the stat- _ 2 ing. to oil and.gas under- — 

- > ee a eae. lying a railroad right-of- 

She Abs Suey be Ba! ies: x - ' way pursuant to the Act. 
-seribe reasonable stipula- of May’ 21, 1930, 46 Stat. 
tions for the protection of _, 1873; 30 U. S.C. § 301 eé 

the wilderness character . _ | 8egs (1970), is based upon 
of the land consistent ‘an assertion that the 

= with the use of the land | protestants have: title to 

_ for’ the purpose of the - the oil and gas under the : 
lease, although only the right-of-way, the protest Pg 
‘Secretary of the Interior . F will be properly dismissed 
may close the land to. =} if itis found the United ~~ 
leasing or prohibit the - States has title to those 

33 pe minerals..——----------~ — 80- 
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vation for minerals. 





- 7 Antiquities Act permit._- 
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‘RIGHT-OF-WAY LEASES—Continued . 
2. Although. the grants of a> 7 such case; title to the 
_ right- of-way to a railroad. _ ~~ mineral estate was. in- 
under sec. 2 ofthe Act of =. |. cluded within the grant = 
> July 1, 1862; and of title. _ to the patentee__2.22-_- 195. . 
| . to. pdd-niaber ed:sections +5. ae is improper to dismiss.a pro- | 
of land under section 80° | test’ against issuance of an 
. of that. Act were. grants . - oil and gas_ lease ap- 
. tn praesenti, the railroad’s os ~ plied - for pursuant to - 
interest. in. the ‘right-of- the Act of May 21, 1930, .. 
way land stems solely  80-U.8.C.: § 301 et seg. 
from sec. 2. There is-no - ~- (1970), for lands under- _ 
a difference: in its interest _. lying a railroad right-of- 
es © as portions. of the right- . . way. granted ‘ under the:* - © 
.  of-way land-which cross _ “Act‘of Mar. 3, 1875, when’ 
as _ even-numbered sections - | > the lands traversed: by — 
-. of land and in ‘portions — ' the right-of-way were — 
’ which cross -odd-num- — later patented without 
- -bered sections. Minerals — areservation for minerals. - 
underlying. the right-of- In such case title to the | 
-. way were reserved to the _ mineral estate underlying ieee ne 
| _ United States . in both oe the right-of-way - is) NOs oo oa 
ee A instances_._-_- Ey nn ee 80 ~ longer held by. the United _ 
: 7 8 Title to. the oil. and gas aS. : ~ States and, therefore, a - | 
ae posits underlying « the. - + lease iseued! pursuant to. 9 
right-of-way granted to” the 1930 -Act is void and 
. a railroad by the Act of must be ee ; 
 July-1, 1862, 12° Stat. STIPULATIONS ie 
489, . ‘dia not pass under- A. Applicants for. a and gas ee 
a patent to the land that z leases may be required to 
the: right-of-way crosses. accept a stipulation as = 
| Rather, title remains in - |... reasonable’ and.'in: the: =. 
the United States... 80 ]°.  ——s public interest and in.ac- ©. 
4, The Secretary of the Interior cord withnationalandde- 
ae does” not have. authority | | partmental policy; which. 
- under the ‘Right- of-Way ‘stipulation ‘requires les-. .° -°. 
- Oi and Gas Leasing Ache eof. _ sees to engage the Services 
of May | 21,. oe OUL* fF Of “a. qualified: profes- ee 
3%, S.C. | $301 - eb. seq. _~ sional archaeologist to 
(1970), to aiapioe | - de-» ‘conduct a survey of the: 
posits of oil .and gas’ areas to be disturbed for: 
a underlying a ‘railroad 7. _ evidences : of archacolog- | 
--right- -of-way granted pur- ~~. jeal or. historic ‘sites. or 
- suant to. the Act, of Mar. _ materials. with the. cost. 
es 1875, when the lands — | to be borne by the. les- — 
tr aversed by the right-of- _) Po 8ées,. ‘but such: archaeo- |. 
| way were later patented logist: is not — required 
_ under the Act of Apr. , oe — to work. only under the | 
1820, without any reser- °- authority of a. current 
din. 
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PATENTS OF ‘PUBLIC ee 
_. GENERALLY 
1. An application for. satan 4 to 
| school lands in place, pur- 
suant to 43:'U.8.C. § 87la _ 

(1970), which request an 

exclusion of the right-of- - 
Way. granted under the - 

, Act. of July 1, 1862, 

- as amended July 2,. 1864, 
must be rejected. Such 

. a patent must be issued 
. “subject. to’? the right-of- 

WOYs feet See — B64 
es In the absence of legislation | 

by Congress, a ‘patent — 

from the United States 

_ does not convey an im- 

.. plied: easement by way 

_. of necessity ACTOSS pupae 
; tend Ee a ee anaes 518 

EFFECT. . | 
1. The Breau of Land’ Man- 

_. agement, has the au- _ 

iB ” thority to impose a stipu- 

- lation on an oil and gas 
lease -covering -reserved | 
minerals on patented — 
lands, which would. re- - 

quire. archaeological in-— 
vestigation: and excava- 
tions by lessee__.__.-_-- 666 


‘PRACTICE BEFORE THE DEPART. 
| MENT | . 
(See ‘also Rules of Practice.) _ 


- PERSONS QUALIFIED TO PRACTICE 
1. An individual not otherwise 
_ entitled to practice before | 


PRACTICE BEFORE THE DEPART- A GER 


MENT—Continued: *- ee 
PERSONS: QUALIFIED TO PRACTICE. ae 
Continued ‘Page 

ween re on s iehalt of the 
_ corporation with respect __ 
_ to a particular mayer ees 131. 

PRIVACY ACT. 

1. Where it does not appear that 
the notice required by 
-sec.:7(b) of the Privacy 
Act of 1974 regarding the 
_ disclosure of a social se- 
curity number was given, _ 
an oil and’ gas lease offer 
-on Qa,’ drawing eard filed'in 
a simultaneous ‘drawing - 
procedure should not be _ 
considered defective sole- 

- ly because the applicant | 
' omitted” designating the — 
social security number on - 
the card -as provided 

‘thereon_..--22--2--2--- 507 

RAILROAD GRANT LANDS _ ae 

_ ae Legal - title, ‘although - not 

: _ record title, to granted 

- lands passes to a railroad 3 
_ under a railroad ~ land 
_ grant act upon the filing | 
of a map of definite - 
location. of the railroad — 
and ‘such title is subject 
_ to divestiture by adverse . 
; possession under state 
_ laws prior to the issuance — 
_ of patent to the granted 


2. Where land within the pri- 


the Department who is a 
full-time employee of two 
affiliated | 
may represent the cor- 
 porations before the De- 


corporations © 


partment: on the basis of 


the regulation (predi- 


cated upon statutory au- — 


_ thority), which provides 


that an officer or.a full-_ 


- time-employee. of :a cor- 
poration is qualified to 
_ practice ‘before the De- 





mary: limits of a railroad — 
land grant is excluded ‘or 
- reserved by the terms of 
the granting act, the 
adverse possession of one 
who asserts only that he 
has satisfied the statute 


of limitations ofa particu- 


lar State will not divest 
the United States of its 
title or invest the adverse 
possessor with any inter-_ 
est in.the land___22___ 
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RAILROAD GRANT TANDS—Con, ' 


oa4a 


geet 


2 ate grant | is not. excluded : . 
“or reserved by: the terms : 


‘of, the granting act, the 
; statute operates to vest 


| title” in| “the. railroad at 


the’ time. the ‘railroad 
" qualifies ” 0 receive it. It 
is a grant in praesenti, 


“régardless of whethet the 
_ United , States has issued -_ 


_ its patent or ‘certificate - 


“a Lands known to: be mineral i in 


| character (except | for coal | 


or iron) ‘at the time of 


“definite location of.a tail- . 


road, aré excluded: from 
_ the grant of place lands to 
* the railroad, even. though 
the lands’ may later lose 


their mineral’ character. . o 
Be The period for determination — 

“by the Department ofthe ssf 

‘Interior whether public ~** |: 
land included within the: > |: 
primary limits of alegis- | 
lative grant-in-aid of the ~ 
“construction of a railroad - 


which’ excepts mineral 


7 ~Jand:‘is mineral: in char~ sts 
“acter extends: to the time 


of issuance of patent to 


' the railroad company.-_< . 
=. Where the purchaser from the 


“yailroad of “unpatented 


land believed at the time ; 


| of his, purchase | that the 


‘land was mineral, and_ 
there. was physical evi- 
dence of its mineral‘char-. | 


~acter; or-.if conditions 


“were such thatthe pur- _ 
“chaser should have known © 
then that the land was _ 
excepted fromi the grant 

‘to the railroad, he. was | 


“not a. ‘purchaser in. good 
faith within. the “innocent 
purchaser” BEOWEO of s sec- 


RAILROAD. GRANT. LANDS—Con, 


_tion 321(b) of the ‘Transe 


bs . portation, Act of 1940.2... wes 
7 ‘When the . . Department... of . | 


» the. . Interior finds that 


"public. land. within the 
“ place limits. of a legisla- 
tive grant-in-aid . of: the 
construction of a. pale 
Toad... was: mineral - 
_char acter... ‘and. the. ‘ait 
_zoad, company challenges 
=. such finding. . a... hearing 
: should. be. granted. at 
which — ‘the.. Depart tment 
has. the ‘ obligation. oe 
: making a prima faciecase 
of . mineral. . character, 
whereupon the company 
has. the. burden. of. estab- 
‘lishing noumineral char- 
acter by-a.pr eponderance | 
_ of the evidence;:.-__-.— 
8. Although - the er ants: .of.: & 
right-of-way to a. railroad 


under-sec. 2 of. the Act. of 


July: 1,.1862, and-of title» 


to odd-numbered sections 


_ of land under section 3 of 


that. Act were grants. an 


™ 


praesenti, the railroad’s a 
interest in the right-of-- 
-way. land .stems:.: solely: 


from sec. 2. There is no -:: 


difference in its interest 


. in portions of theright-of- | 
“way land which cross’ 


even-numbered sections 


way were resérved to the 


United - States in both 
Instances 15.5 5.--s. 

9. The Secretary of the Interior 
does not: have authority 


under the Right-of-Way 


Ol ‘and Gas Leasing Act 
of May 21, . oe 30 


U.SsC. | '§ 301 seg. 


of land and’ in portions” 
: which cross’ ‘odd-num- 
-" bered’ sections. Minerals 
_ underlying the right-of- 


—6880 


: (1970), to pai of 


To 


RAILROAD GRANT Y LANDS—Con. | 
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deposits: ‘of ae and: gas ee 


underlying © 


‘railroad 


“- vight-of-way sratited pur-.” ." 


‘Mar, 3, 1875; when the | 
~ lands - ‘traversed by the 


sf of Apr. 24, 1820, without 


-railr oad 


1862, 12 


suant to the Act of. 


right-of-way were later 
patented under the Act — 


vahy reservation for min- 
-erals. In such. case; title 
‘to the mineral estate: was. * 
included within the grant’. 

| to the patentee __-_-_-- 
| right-of-way, io, 
- anted under the Act of - 


| July 1, Stat. 


: 489, as amended by Act of 


July 2, 1864, 13 Stat. B56, 


_erossing a school section, = 
does not constitute lands — 


7 indemnity 


; “otherwise disposed of by... “* 
the United States” within 


the ambit of the school 


statutes. 


° ‘Therefore a rejection of — 


an 


ae REGULATIONS 


(See also Administrative Prove- . 
dure.) af a 


APPLICABILITY ‘ 
ne To the extent they a6 ‘not ; 
vitiate the purposes or. 

- ‘provisions of the Alaska _ 
Native townsite law, the. 


provisions of the _non- 
Native Alaska. townsite © 


indemnity selection — 
application, offering such 
‘base, is proper__-------= 


law are to: be applied in’ 


the disposition. of Native 
townsite lands; 
: cases, references to. the. 


in such 


Act of Mar. 3, 1891, _ 


-ULS.C, . §'732> (1970), 


the documents: walang or 


to a. Native townsite are. 
‘not ‘pro ‘forma, and the 
non-Native townsite’ pro- — 
‘ visions may be applied~ or 


195 | 





| RES JUDICATA 


i A federal district. sou jury rat 


oo - verdict i in a suit to cancel RS eg tee 
i desert land. patents, that. 
the entrymen and. their | 


: purchaser under an illegal 


. executory contract. did — 
not. commit fraud against. 7 


‘ the United States, . does 
not collaterally estop. this 


‘Department from adju- 


 dicating ae contest 
gs © grounded on ‘the illegal | 
_. executory | contract. 


against the purchaser’s - 


. “own-entry, because the 
| “legal standard applicable : 
7_ in the subsequent contest 
- is different than that in © 
 _. the fraud action—a desert 
land entry'can be subject 
740 cancellation . for acts — 


bee pee do not constitute 7 < 


--RIGHTS- OF- WAY 
(See also Indian Lands) 


“ GENERALLY 


2c Where. a protest apaibet the 

-. United States entering == 
~~, Into a compensatory, LOWS rr ce oe Oe 
' ©. alty agreement pertain-— 


 ingtooiland gasunderly- 
ing a railroad. right-of- 


way pursuant. to the Act - 
of May 21, 1930, 46 Stat. - 
878, 80 U.S.C. § 301° et - 
Seq. (1970), is based upon 


- oil and 


~ 


_ will’. be 


280-00: 


an-assertion that the.pro- _ 


testants. have title. to the | 
gas under. the 3. 
i right-of-way, the protest: 
s properly” dis-_ 
missed if: it is:found.the © 
United. States has title to 


those minerals__._._--_- 


2 ‘The. Act of July 26,..1866, 


3 str uction — 
over” public. lands” 


“RS. 2477, 43 U.S.C. 
~§.932' (1970), 


right-of-way for the con- 


of “highways | . | 
not 


$0 


grants a 


" RIGHTS- OF-WAY—Continued 
‘GENERALLY—Continued: 
. -regerved for. public uses. 
. Where the: Bureau | of 


_ Land Management closes 


“INDEX-DIGH St | 


‘Page 


a 400-foot haul : road, . | 
* formerly part of a right- 


_of-way - 


issued. -to “the 


Oregon State Highway 
Department on Oregon 
and California revested 
land for a material site, © 
without considering the - 


implications. of . the 


statute, and ‘appellant 


- gsubmits evidence showing —= 
- that the road has been 
used by. the public for: 7 
many years, the decision 
will be set aside and the | 
case will be. remanded for 
a. determination |: of 


| whether. a highway has | 7 


i. already been established © 


under the statute or, if 


not to afford appellant 


an opportunity to file-an 


application — fora right-. 


of-way undet 43_ ‘CFR 2% 
i 2822.1-2- ooo eos “ 
3. In the absence of legislation ‘ 

2 by Congress, 


easement by - way of. | 
the requisite 
necessity must exist at 


- necessity; 


- ance. 


from the United States 


a patent. . | 


does: not convey an im- — 


plied. easement: by way of 
necessity 


aCrOs 5 


: “Ene ie 
- 618 


‘order to | ‘establish ‘an 


the time of: the:.convey- 


-Moreover, - if the ~~ 
necessity ceases to. exist, 


‘+ _ the: easement also ceases _ 


| to: exist. When - ‘other 
means “of access © are 
| available, even’ "though | 


less convenient, . a. way : 
of necessity. will. not be 


recognized or the. impli-— 


cation becomes. subject 


in » the 


316 
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-_RIGHTS- OF: WAY—Continued | 
GENERALLY—Continued a 
to control of other. cir- | 


cumstances ee no uicien te’, : 
ACT OF. MARCH 8, 1875 - | 


ei The Secretary of the Interior 


does not. have authority 


- under the Right-of-Way... 
Oil and. Gas Leasing Act 
3 1930, . 30. 
—-UzLS.C. § 301 ef seg. (1970), 
.-.to dispose of deposits of _ 
oil and gas underlying a ~ 
right-of-way 
granted pursuant to the 


of May 21, 


railroad 


. Page | 
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Act of Mar. 3, 1875, when 


the lands - traversed. by 
. the right-of-way were | 
- later patented under the-. 
(24, 1820, 


Act .of Apr. 


without. any. reservation : 


for minerals. In. 


patentee. - Je aan 


ACT OF JANUARY 21,1895 _ 
1 A decision by the Bureau. of | 
Land Management. re- | 
- jecting. a logging road 
application 

in the public. 


right-of-way 
as not. 
interest. will be . affirmed 


in the absence . of sufi- © 
~ cient reasons to the con- 
Waly onto o seme nee 
ACT OF MARCH 4, 1911 ba 
4: Under 48 U. S.C. § 961 (1970) “ 

and 438 CFR. 2802. 1-7 (a), 


an applicant has no right 


to a hearing in connection 
with original charges for 
_ use and. occupancy of a 
communication site, and .— 
a. hearing pursuant. toa 
request under 
4,415 will not be granted 
where applicant fails to 
make specific allegations | 
or. offer specific proof to: 
show in.what factors a 
‘Departmental | appraisal — 
is in elTOr...---~----~-- | 


43 CFR 


| ‘such — 
~ ease, title to the mineral — 

- estate was included with- 
grant to the- s : 
195 — 
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RIGHTS-OF-WAY-—Continued: | °°. ~ 


RIGHTS-OF-WAY—Continued “= 3 
' APPLICATIONS—Continued:~» «2° ‘Page 


° ACT OF MARCH 4, 1911—Continued '-” “Page 
2. Without: convincing evidence 


the. decision will be set. 


~ aside and the case will be 
| remanded. for a ‘determi- 
, nation of whether a, high- 
way has~ already been 


cestablished under. -the . 4 


« statute or, if not to afford 
- -appellant-an opportunity 
~ to file: an epenerage for 


(1970), 





va’ right-of-way’ under: 43 , 


3. The. Secretary: of the Anterior 
-.does not have author ity 

. under the Right-of-Way 

Oil and Gas Leasing Act 
of May 21, 
—US.C. -§301 ce seg. — 
‘to dispose of . 
deposits of - and gas 
‘underlying «a: 


1930, 30 


 #ailr oad 


316 - 


that: charges’ prescribed > OFR:2822,142_ 220002. 
under 43 U-S.C:° § 961° ~ (2. A decision: by the Bureau of 
(1970) and” 43°° CFR: - . Land Management — re- 
‘ 2802. 1-7 for use ‘and -' jecting a°.logging road 
-. otcupancy ofa commu- “right-of-way application 
~niéation’site are: excessive, ~vag-inot in: the: public: 
~. charges properly ‘pre-. “interest ‘will be affirmed 
-? geribed by an authorized _ “inthe absence.of sufficient 
 Officer’avill be sustained = |  — ~-reasons-to the contrary-. 518. 
- on ‘appeals. 2. OSG bute. . 4gB2 NATURE OF INTEREST GRANTED. 
3. ‘Department regulation’*43 = oO Although: the. grants of a 
CFR. 2802.1-7 contem- “right-of-way: to a:railroad © 
 .plates:that a’ charge- will ~ under sec. 2. of the Act of 
“<be initially . established =. July 1, 1862, and of ‘title 
' for the entire term of the "to odd-numbered sections 
“-" grant ‘of a communication of land under section 3 of 
~ gite right-Of-way- <= —— — 882 | ‘that Act were grants: 7 
APPLICATIONS: = - praesentt,- the. railroad’s 
1. The ’ Act of July 26, 1866, - interestin theright-of-way 
RAS. 2477, 43. U.S.C. ‘land stems solely: from sec. 
a § 932 (1970), grants a 2. There is no difference 
right-of-way for the con- in its interest in portions 
--gtruction of highways of the right-of-way: land 
over public lands not — which cross. even-num- 
reserved for public uses... — bered sections of land and 
' Where the Bureau of - in portions which: cross 
Land Management closes odd-numbered sections. 
a 400-foot haul ‘road, | Minerals: underlying the 
formerly part of a right- right-of-way - were = re- 
of-way issued to the Ore- served to the United . 
gon State Highway De- States in both instances__ 80 
' partment on Oregon and 2. Title to the oil and gas de- 
California revested land posits... underlying the 
for a material site, with- right-of-way . granted ‘to 
out considering the im- « . - a railroad by the Act of. 
‘plications of the statute, ~ July.1, 1862, 12 Stat. 489, 
and appellant. submits _ Gid--not. pass, under a 
-- evidence showing that the patent to the land. that 
‘road has been used by the the right-of-way crosses. 
~ public for many years, Rather,: title remains in 
the United States eee ane 


80 
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- RIGHTS-OF-WAY—Continued =~ 
NATURE OF INTEREST GRANTED— - >. 
opts _ Page. 
: right2of-way granted pure © he peere? 
- suant: to the Act .of Mar... 
98,7 1875, when the lands 
traversed by ‘the right-of- 


RULES OF ‘PRACTICE—Continued - 
lant is directed to: file its oe 


2. Finding that it has inherent ; 
' discrétion to! ‘order. con- 


: _ GENERALLY—Continued. oo “Pages 


~“éomplaint: pear eA ee gag 


under the Act:of Apr..24, 
~1820,-;without ‘amy: reser- 
‘vation for: minerals..'In 
such. case}: title: to. the 
.-Inineral estate: was. in- 
‘cluded: within the. grant 


way. were. later’ patented | 


" Solidation of appeals in 
“appropriate 
* Board ‘orders the’ ‘consol- 
 idation of two ‘appeals 
“which the appellant has 
* dsser ted involve common 
ve questions of law and fact 


‘cases, _the 


- to the: eter car 195 
RULES ‘OF PRACTICE: | 


(See also ‘Appeals, Contexts. and —_ 
| Protests, Contracts, ‘Federal 


“and which, in’ any event, : 
| “ar ose under the same ¢on- 
tract,” ‘involve the same 

attorneys and,’ presum- 


Coal Mine | -Health:. and pede IY) eae — ‘Witnesses. fe oe 
Safety. Act. of: 1969, Hearings, Generally. 


_ Indian. Probate, Practice, Be- 
for the. Devertnart ).. 
GENERALLY. 


Le ak sipulation: as. to prensa 


1A stipulation as to procedure | 
| only | involving © ‘two ap-- 
peals arising ‘under the 


only. involving two ap- 


peals.: arising under the 


_.sameé contract. is: disre- 
garded where ‘following 
, the submission of. simul- 
taneous briefs. under. a 


- cross motions: for sum- . 


_ mary judgment. proce- 
_ dure, the Board finds 


 some,of the terms of the - 


stipulation. in which it 
. had. acquiesced to be at _ 
variance with the-rule in| 


Z the Court | of Claims 


against. the..splitting of — 


. the cause of action under 
a single and indivisible 
contract. and that. ad- 


herence to the stipulation — 
could .be. prejudicial . to. 
the contractor in certain — 


_ foreseeable circumstances. 
. The stay..of proceedings 


| provided for by the stip- 


— ulation . with respect, to 
one appeal is therefore 


vacated : and asacorollary — 
; to such action the appel- 


| 227-314 77-14 | 


“tnotions © for _ 
judgment procedure, the — 
Board finds some of the 
terms of the stipulation — 
in which it had acquiesced 228 
to be at variance with 
_ the rulé in the Court of 
4 ‘Claims against the split- 
: ting of the cause of action. | 
under a single and indi- 
-. visible contract and. that 
adherence to the sitpula- 
‘tion could be prejudicial 
to the contractor in cer- 
tain foreseeable circum- 
| stances. ‘The stay. of pro-" 
ceedings provided for by 
the stipulation with re~ 
spect to one appeal ‘is, 
therefore vacated and as 
a corollary to such action 
the appellant is directed . 
to file its complaint... - ih 





” same contract is disre- 
regarded where’ following 
“submission of | simultan- 


eous briefs under a cross 


summary 


“148 
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RULES OF PRACTICE —Continued | oa 
| APPEALS—Continued » Og et and 


- Dismissal—Continved _ '? ieee. 
- contractor’s: delay i in per-. = 


: RULES OF ‘PRACTICE —Continued 

"APPEALS Continued . “ ae 
- Generally—Continued - | ae - 

“D. ‘Finding that. it. has inherent : | 


discretion to order con- — 


: solidation of two. appeals 


Z “golidation : of | appeals. in. 
_ appropriate 
_ Board. orders the .con- 


Cases, | the 


which the appellant ‘has a 
asserted involve common - 


questions: of law and 


same contract, 


‘presumably, the. 


-. ~~ witmesses_.-------=--- a 
cn Upon appeal from a decision ce 


fact and which, in any ~ 
| ~ event, arose under the — 
_tn3 involve 
. the same attorneys and, 
same Pe. . ge 
148, 


of an Administrative Law. _ 
_ Judge, the Board of Land - 
Appeals may make all 


— findings of fact and con- 


clusions — of law based hs hs 
upon the record just as 
: though it were making 


the. decision in asd first. = 
185 
4 Since ‘the Bureau of: Land ee | 


| instance_ ee re ee eae 


| Management. has no au- 


_ thority: to issue a public 
| _land- order withdrawing 
authority 
existing only in the Secre-— Rae 


land, such 


tary, the Under Secre- 


tary, and the Assistant 


‘Secretaries of the Depart- . 


ment of the Interior, | - 


. | recommendations by of- | 
_ ficers of the Bureau of — 
Land Management relat-. . 


| ing .to withdrawals are 
not. subject. . to. 


| Dismissal , 
A Where a: ‘constriction, con-. 


_ ‘review . 
under: the provisions of 
- 43 CFR 4.450-2 or 43 — 

| CFR 4, ee | 


tractor ‘failed to appeal Sak 
‘from a notice of termina- | 


tion ‘for default which 


aa ae - included findings that the 


313]. 





forming the work was not - 


due to excusable: causes, 
but. did file a timely ap- 


_ peal froma damage. as-— 

sessment for, znter ‘alia, . 
the. increased cost of 
completing the work, the 

- Board denied the -Gov- 


ernment’s.. motion to 


_ strike paragraphs. of the Z 
complaint alleging that - 


the contractor’s delay was 


- ~due to excusable causes ~ 
. and that the termination — 
for default was improper. 


since under. the so-called 


Fulford doctrine, which - 


has been held equally ap- — = 
plicable to construction — 


7 contracts, an appeal from — 
_ a damage or excess cost. 
- assessment. following a 
- termination for ‘default. 
allows the contractor to - 


contest the propriety of 


the termination.-..2--_. - 
2, Where certain paragraphs of 
a complaint filed by a 

i construction 
in can. appeal from a 

| damage assessment fol- | 
lowing a termination for 

. default raised issues as to 

- the propriety of the ter- 

- mination, the Board ‘de- 

- nied a Government mo-. — 


(137 


contractor _ 


tion to strike those para~ 


graphs based on’ conten- 
“tions that the contractor 
~ had agreed that delay in — 
completion - of the work © 
was’ not” excusable and 
. that the 
agreement to a revised =~ 
date for completion of. 
the work precluded it 
from raising issues as to 
the excusability of delays 


contractor’ 8 
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RULES OF | PRACTICE—Continued me 
_ APPEAIS—Continued Rie 


_ Dismissal—C ontinued 


‘Page 


|  oceurring | ‘prior - to. the : 


_ agreement, 


since. it: 


well settled that oe 


- and satisfaction - 


is an 


affirmative defense which © 


. must. be’ pleaded -.and 
proved and: that. allega- 


tions of accord and satis-. 
_- faction raise factual issues 


as to the intent of. the 
parties at the time of the | 
alleged accord...-:----~ | 
appeal by a- concession~_ 
. aire-at a wildlife refuge | 


38. An 


who alleges that. Govern- 
+. ment harassment of the 
public, failure to ‘repair 
roads and other. actions 


ie under. the | 


resulted. in a decrease of — 
‘business. and who seeks 
therefor to be. relieved of- 


7 payment.of a semi-annual 
_. franchise fee of 3 percent 
of gross receipts required ~~ 


concession... |. 


ie agreement and: given the» 4 


right i sell. beer, inter 


alia, - dismissed. for . 
lack of faueciodon since 
--the agreement’ contains _ 
=: NO adjustment provisions. a 


..and the relief requested _ : al 


entails ee the: - 
agreement, ‘but. te- 

te -manded. to. the anans tas 
. ing officer, who has wide - 


discretion - 


under the 


agreement: tO. provide re~ 2 
lief, for further. considera- 


Soak in the light.-of .the 


7 _ Board’s opinion... <.- +- 
| ‘Failure to: Appeal : 
o Where a construction — ‘con- 


default which 


445 | 


tractor failed’ to appeal 
froma notice of termina- 
tion for. 


- included findings that the _ 
_., eontractor’s delay in-per- 
'. forming the work.was not 


_. the increased e 
~. “completing the work, the 

_ Board. denied the Gov- 
: motion to 


a7 


* matter of: 


: hearing, 





but did file. a timely ap- 


peal from a damage. as- 
inter alia, 3 
cost — of - 


sessment, for, 


ernment’s — 
strike paragraphs of the 


contracts, an appeal from 


a damage or excess. cost. 
| “assessment following a | 
termination for. default ° 2 
allows the. contractor to | 
— contest. the propriety of . 
the termination__~___~. 
| ‘Hearings S2 ak 
es Cross motions. for summary | 
| judgment - are | 
where the Board finds 
the stipulated record fur- ° 
- nishes an insufficient basis 
for an 


denied 


informed judg- 


"et 799 Z 
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Failure to Appeal—Con. | pabe : 
due. to excusable, causes, a 


complaint alleging that 

the contractor’s delay was 

due to excusable causes = 
and. that the termination. “a 
_. for default was improper 
_ since under: the so-called - 
Fulford doctrine, which 
has been. held equally — 
applicable to construction — 


ment and that a. hearing on 


will be required for deter-_ 
| mining the merits of the. 
7 -entitlement question: pre- | 
sented for decision.-.--. © 
2 The regulations do. not pro- Ray ae 
. vide: for. hearings | as (a. > 
right on tres- 
_ pass violations involving: 
" “B. section 15: grazing. les- ps 
-seé: For thé ‘Board of 
Land ‘Appeals, to exer cise. 
its. discretion’ tinder’ 43. _ 
a, CFR 4.415 and’ order ae 
‘the . appellant. 
| must allege facts which, o 


4g | 


800 _.* INDEX-DIGEST 
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RULES.OF PRACTICE—Continued ia a 
APPEALS—Continued «2.5.5: - count 


APPEALS—Continued 


Hearings—Continued =) “page pots 


if’ proved, ‘would entitle 


“chim to'the’ relief sought.- 


3. A _féqadst ‘for a hearing pur- 


suant’ ‘to. 43 CFR 4.415 


269 


“for the purpose of taking 


“testithony on the Bureau ~ 


“OL Liatid ° “Management’s 


“continued refusal’” “to. 
restore land in a reclama- 
‘tion: ‘withdrawal to entry — 


will] be ‘denied. “An appeal 


from a ‘detision declaring — 


“mining ‘claims and mill- 


~ gites’ ‘null ‘and | ‘void ab - - 


> initio because the lands 


“are in? the’ withdr awal 


“may not serve as the ve- 
“hicle’ for ‘petitioning’ the 


* Secretary of the Interior © 


~ to revoke the withdrawal. 
Furthermore, even if the 
| withdrawal were ‘revoked 
“and the lands opened to 
entry, this action ‘could 


not revive mining claims © 


which were void ‘when 


located while: the with- 
drawal was in. effect: and. 


the land élosed to-entry 


under the mining laws__- 


4, It is: within the discretion of 


- the Board: of Land ‘Ap- 

peals to grant -.a request 
-for’a hearing on a. ques- 
tion of fact. In order to 
warrant. such a hearing, 
-an.. appellant must at 


least allege facts which, . 


Gf. proved, would: entitle 
chim to the relief sought... 


Motions - . 
1. Where a. eae ueuGtiGn manta: 


518 


tor failed to appeal from | 
a notice of, termination ~ 
for default which included. 


findings that the con- 


‘tractor’s delay in per-— 


forming the work was not 
‘due to excusable causes, 


"-érnment’s- 


275 |) 





“cost of 


which 


mination, © the Board 


tions that the contractor 


~~ had agreed that delay in | 

os completion of the work 

was not. excusable and _ 

-contractor’s | 

agreement to a. revised 
'_ date for. completion. of the 

. work precluded it from 
raising issues as to the — 


that the - 


excusability of delays 


occurring prior to the 
agreement, 
well-settled that. accord 


since -it is 


| Motions--Continued — nk “Page” 
but’ did’! file ° & vale : os 
~ appeal © ‘from: ‘a ‘damage 
‘ “gsgessment for, inter alia, 
- the increased. 
~ “'gompleting: the work; ‘the 
- Board’:-déenied’ the -Gov- 
~motion ~ “to- 
~~ strike paragraphs of the 
ee complaint* alleging | that. 
' the: contractor’ S delay was 
» due’ to!éxcusable’ causes 
and that the termination | 
--for default'was improper 
- since under the so-called 
- Fulford: ‘doctrine, 
has. been’ held: equally 
: applicable to' construction. 
'.contracts, an appeal from 
.a@ damage or excess cost . 
assessment following a 
“termination for. default 
allows the contractor to — 
contest the propriety of 
. the termination___+__.-~- 
2 Where certain paragraphs:of | 
“a complaint filed by a > 
~ construction contractor i in 
an appeal from a, damage : 
assessment. following a 
termination - for’ default 
- yaised issues as to the 
propriety of the  ter- 


137 


~ denied a Government mo-- | 
‘ tion to strike those para- 
“graphs based-on conten- 
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» APPEATS—Continued cer | APPEAIS—Continued © °° 
Motions—Continued — > epee Ue Motions—Continued page 
and satisfaction is an. * the appellant is directed 

affirmative defense which 


to file” its complaint___- 148° 


must. be. pleaded and 5. Finding that. it. has inherent 


_ proved and that allega- 


tions of accord and satis- 


faction raise factual i issues 
-as to the intent of the 


parties at the time of the 


discretion to order con- 
— solidation of “appeals in 
~ appropriate _ casés, the | 
Board orders the. consoli- 
dation of two appeals 


~ alleged accord.-_--~~- an ABT which the appellant has. 
Be Cross motions. for summary | asserted involye common 

_ judgment are denied = questions of law and fact 

where the Board finds the ~ ‘and which, in any event, 


stipulated . record fur- 
_ nishes an insufficient basis 
for an informed: judgment 


i, and that 4 hearing will 


_ be required . for deter- 
. maining. the. merits of the 


entitlement question pre- 


a _ sented for decision ._--.- 
7 4 A stipulation as to procedure. 


148 


only involving. two ap-— 


.. game. contract is. disre- 


. peals arising :under the _ 


garded.-where . following 
the submission: of. simul- | 
taneous briefs under a- 
_-eross. motions ‘for. sum- 
- Mary .Judgment. proce~— 
- dure, the Board finds | 


- some of the terms. of the 


stipulation . in = which it 
. had acquiesced to be at 
variance with the rule 


in the Court. of Claims - 
against the splitting of 
., the cause of action under 
..a single ‘and. indivisible. 


contract. and that ad- 


 herence to the stipula- 
. tion could be prejudicial 


to the contractor in cer- | 


/ tain foreseeable cireum- 
The | stay of | 


stances. 


_ proceediiigs provided for _ 
by the’ stipulation with 


: respect. to one appeal: is 


‘ theréfore vacated. and as — 
a corollary to such action — 





arose under the ; same con- 


. tract, involve the same 


attorneys and, ‘presum- 


ably, the same witnesses. ; 
‘Reconsideration 


. Where in moving for recon- 
- sideration of a decision 
‘ denying» its 
. constructive acceleration, 
~ the contractor contended 
that the Bureau’s failure 
. to promptly jnvestigate. - 
its claim of delay due to — 

‘unusually severe weather 
“amounted” to a “denial 
‘of a request for a time 
extension and ‘that the » 
denial plus other actions 
_ of Bureau inspectors con- 
‘stituted an order to com- 
~ plete the work’ by the 


claim ‘for 


148 


specified completion date — 


irrespective of excusable 
delay and thus’ was. an — 
‘acceleration order, the 
~ Board ruled that a denial 
‘ of a request for’ a time 
extension was insufficient 
in and: of itself to con- 
stitute” constructive ac~ 
“eceleration and reviewing 
‘the evidence; affirmed the 
“denial of the claim, hold-- 
jing that the‘ actions of 
~ the. inspectors’ ‘were re- 
garded as suggéstions by - 
~ the contractor and © ac- 
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RULES OF PRACTICE—Coutinued _ is 
| GOVERNMENT CONTESTS—Con, Page 
_ applicable in the subse-. 
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-Reconsideration—Con. wo: Pages| oe 


~ cepted. or rejected de- : 
pending on whether the | 


: suggestions were practi- © |. - 
179.) 


GOVERNMENT. CONTESTS . a 
L A federal. district court jury 


. ‘verdict in a suit to cancel — eo 
_ desert land patents, that 
the -entrymen: and. their : 


purchaser under. an illegal 


_executory contract did not 


commit, fraud against the 


United States, does. not — 


-. collaterally estop this De- _ 
. partment.from adjudicat- 

ing a contest grounded on 
. the illegal. executory con-— 
tract. against — ‘the _pur- 


| chaser’ S OW? . entry, be- 
Bs cause the Tegal Standar d a 





quent contest. is different 


than that in’ the fraud 


— ‘action—a. | desert land en~ 
- try can be subject to can- 


“281. = 


cal or economical__---_- ; 
2. Where a petition for recon- _cellation for acts that do 
sideration of a previous not constitute fraud______ 

_ Board decision applying “2. In the case of a desert land © 

Ry departmental contest pro- - entry contestee who, vio- 

cedures to Alaska Na- - lates the 320-acre limita- 

tive allotment applica- . tion on holding desert’. — 
tions fails to’ show that Ener he is the — 
the original decision was . _ “purchaser” of. two other 
erroneous in any matter, ae 320-acre entries under an 
the original decision will coe “illegal executory contract 
be sustained-...---.--. 564 to seas Salen all 
| entries held by the — pur- 
‘Standing to. Appeal. i oe ef chaser’’ are sauieee 16 : 
i A city organized under Alaska cancellation, and the De- 

_ Statelaw has standing to. _. partment may proceed by 
appeal from the rejection — way of contest against the 
of its application for “‘purchaser’s’”” own entry, 
townsite deeds to land z which was not a subject — 

_ within its city limits, and of the illegal contract---- 
_ the awarding of deeds to 3. Where the Bureau of Land 
aoe occupants of the townsite ‘Management determines 
lots at the’ time of final | : .. that an Alaska Native - 
-_subdivisional survey_.-. 47 allotment application 
2. One having no right or ~ +. ghould . be “rejected © be- 
. privilege to the use or pos- >. gause the land was not. 
session of Indian lands by _ -- used-and occupied by the _. 
_ way of a lease, permit or applicant, the BLM shall. | 

| ‘license has no standing to | issue a contest complaint a 

| _ appeal.’ ~under. 25 CFR a hae pursuant to 438 CER. 
1 eee or cee ge . S61 7 A, 451: et seq. Upon receiv- ; 


. ing-a timely answer to 
__. the complaint, which an- 
~~ swer raises a disputed 

 4ssue of material fact, the. 


Bureau will forward: the — 7 


ease file to the Hearings ms 
| Division, Office of Hear-— 
ings. and ‘Appeals, . —De- 
. partment of the Interior, . 
for assignment of an Ad~ =» 
. E ministrative Law Judge, 7 
| who will proceed tosched- 
ule a hearing at which 
v, the applicant may. pros? * 
ee, duce evidence to establish : 


_INDEX-DIGHST. .% * 4 , = 808 
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GOVERNMENT CONTESTS—Con, a 
te og entitlement to his allot- ee es Furthermore, even if ot ; a. 
Welt es ces. ore . 809— _ withdrawal were revoked me 


et 4, In, & mining: contest, a matter : ».and the lands opened to 


. Dot: charged in the com- _ : 
plaint: may only be con-.... 


| : sidered. by the. -Adminis- 
trative Law. Judge if it 


was raised at the hearing = 
| without objection and the. 


entry, this action could | 
. not revive mining claims — 


which were void when ~— 


located while: the with- — . | | 
drawal wasin effect-and ~ 
+ the land closed to:entry =~ 





_contestee was fully aware under the mining laws. __ 
that. the issue was: raised — 609: | 8. aides 43 U.S.C. § 961.(1970) 
‘HEARINGS: | “ee and 43 CFR 2802.1-7(a), 
ds When the ‘Dapantenenk of the | -~ and applicant has noright . 

_ Interior finds that public toa hearing in connection = — 

~ Jand’ within the. place — with original charges. for. 
limits. of a. legislative tt use and occupaney of a 
grant-in-aid of the con- fs. ‘communication site, and 
struction of arailroad was. ~ a hearing pursuant toa 
mineral in character and request under 43 CFR 
the. railroad’: company 4.415 will not be granted 
challenges such finding, where applicant fails. to. 

a hearing :should’ be  _ make specific allegations | 

granted at which the or offer specific. proof. to 
Department has the ob- _ show in what. factors. a~ 

ligation of making a — i 2a appraisal is 

. prima: facie case of: min-— in a a eee al 

eral character, whereupon PROTESTS he ht axa ond. 

_ the . company has © the ao AR 3 Al It is improper a diatiiss: as 
burden. of establishing protest against issuance — 
nonmineral. character. by 7 ofan oil. and gas lease, ap- 
8 preponderance of the plied. for pursuant to the 

| | pOyidentes (22s. 2o oe 2] — Act of. May 21, 1930, 30. 
ie 2. A request fora hearing’pursu- US.C. § 801 . et seq 
So ant: to 48 CFR 4.415 for - — -(1970),. for lands under- 
~ the: purpose - of taking. - lying a railroad right-of-" 

are testimony on ‘the: oe pes way granted under the — 

‘ es Land Management's: ’ Act of Mar. 3, 1875,when 
its continued » refusal” to- the lands ti ‘sed bi the Atty: 
_restore land in areclama- nig my evornet te a: 

tion withdrawal to: entry oe _ tight-o of-way. were later 
“will be denied: An appeal 7 s patented without a, reser- — 

- from-a decision declaring ‘ or > - vation for minerals. Ga Z 3 
‘mining claims and mill: such case title to the | 
sites. null and void ab mineral. estate » underly- ere’ 

os initio. ‘because. the: lands | oe ing the right-of-way i is no : hee 

are in. the withdrawal: may longer held by the United © ; oe as 
not serve: as the vehicle. States and, therefore, a — _ 
.. for:petitioning the Secre- . _ lease issued pursuant to.» — 
tary of the Interior to | the 1930 Act, is void and ee 
revoke: the: withdrawal. — Ls must be canceled=.- 22°" 195 
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paudnte LANDS 
GENERALLY | oe. 
1. When | title to: an sentiea: in- 
. - place school section has 

: ‘passed to. the state,. the © 
United States no longer 
has a property interest 
..therein and the land ‘is 

no longer subject. to loca- 


- tion - under > the. mining 


c 2. An 


~ school lands 


275 


application for patent to | 


in place, 


pursuant to 43 U.S.C. | 
-§$871a (1970), which re- - 
quests an exclusion of. 
the right-of-way granted 


under the Act of July 1, 


- 1862, as amended July 2, 
- 1864, must be rejected. 
Such a patent must be 


issued ‘‘subject to” the 


right-of-way_....--2-- 


8. A State is entitled to in- 
: ~ demnity for school lands 
~ which it did not acquire 
“by reason of a fractional 


' water, the 
taking 


township. Where the frac- 


tional township is created’ — 
by reason of the incursion 
‘of a-navigable body of 


State, by 


United States the -bed 


of the naw igaDle Pode of 


INDEMNITY SELECTIONS 


LA. 


railroad » 


of July 1, 1862, 12 Stat. 


489, as ‘ameniled by Act of 


July 2, 1864, 13 Stat. 356, . 


crossing & school section, 


; does not constitute lands — 
“otherwise disposed of by — 


.. United States’ 


| within the ambit of the 


~ school . 


indemnity © stat- 


utes. Therefore a rejec- 


tion. of . an 


- indemnity 


~~. selection application, of- 


indemnity’ does 
‘not hereby grant to’ the 


557 | 


right-of-way, : 
_ granted - under » the. Act 


fering - 


364 | 





= ee ee 
| such’ bas is 


. proper__.-_- ~i elle 


2. A State is entitled to dee Se 


nity for: school’ lands 


~ which it did not acquire 
by reason: of a’ fractional 
- township. Where the frac- 


tional township ‘is created 


by reason of the incursion 
of a navigable body of 
- water. The State, by tak- 


ing indemnity does ‘not 


hereby ‘grant +to~ the 
- Dnited States the bed of 
~ the navigable body of 


- SECRETARY OF THE INTERIOR 
1. Since. the Bureau of Land 
a '. Management has no au- 
_ thority to issue: a- public 
land: order withdrawing 
land, such authority ex- 
visting only in the Secre-_ 
- tary, the Under Secretary 
- and ‘the Assistant’ Seere- 
' taries of the: Department 
of the Interior, ‘recom- 
mendations by officers of 
the Bureau of Land Man- 
; agement relating to with-— 
: drawals- are. not subject _ 


to review under the _pro- 


- visions of 48 CFR. 4. ec 

cor 43 CFR 4.410:.20U- 
2. The: Secretary ‘has’ authority — 
40 correct an erroneous 


_ government survey tinder 
43 U.S. C. § 2(1970) - 


|; STATE LANDS ©... 
| ‘1. The States possess: dominion 


over the beds of all: navi- 


gable streams within their: 
borders... — ws. soe ee 
2. An oil and gas offer embracing 


Page 


364 


. 557 


313 |. 


529 


557 


land in the bed of anavi- _ 


- gable river, which is State 
. land, is properly rejected. | 


557 


_ statute” of” 
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STATE LAWS : 
A, Possession. of federal land for 


‘the period ‘ofa state’s 
‘limitations, 


* which may: create - title | 


tights-in an adverse pos- 
sessor +0‘nonfederal land, 


cannot affect the title of 


land ‘belonging: to the 
Where 
there is no other accept- 


~ United States. 


able basis for a belief 
that a claimant has-title. 


: possession under such a 
state law, ‘there is no 
claim or color of - title 


7 recognizable under « the 
Color of: Title Act, 43 _ 


US. C. § 1068 (1970)... 


STATE SELECTIONS Be 
(See also School Lands. _ 


4 mailyoade 
| granted under the: Act. of 
. July 1, 1862,.12 Stat. 489, 


: other than mere adverse | 


right-of. -way, : 


as amended by Act. of — 
July ..2, : 1864, 13 Stat. — 


306, 


crossing . a..-school . 
_: section,.does not consti- — 


tute lands “otherwise dis- 
posed: of -by -the United 


_ States” within the ambit 


- statutes, .Therefore a re- 
jection :.of:.an “indemnity 


- of the school indemnity’ — 


Selection application, of- 


. fering - 


~-ment ‘has: the : authority 


to. impose "a ‘stipulation 7 


on an oil and gas lease 


covering’ ‘reserved min- 


erals on ‘patented lands, 


which -would Tequire ar- 
ee 


| chaeolo gical 


‘such: base, is 
PLODEI eso ee 
STATUTES i oo one ae 

1. The Bureau of. Land Maniue: 


617. 


364 | 


‘STATUTORY CONSTRUCTION. 
GENERALLY | 


1. Sec. 5(b) of the Act of } ‘May 2 25, 


1948 (62 Stat. 269) is not 
applicable to those tribal 


-. lands upon which. the 


. Flathead Irrigation Proj-- 


ect’s Kerr Substation and 
Switchyard are located... 


TETON DAM DISASTER > 
ASSISTANCE ACT. 
LOSS OF PROPERTY 


1. Congress, by ineiniea the 


word “directly” as the 


_ modifier of “resulting” in 
sec. 2 of the Teton Dam 


Disaster Assistance Act, 


1211, so as to provide 


that all persons suffering | 


loss ‘of property “directly 


- resulting”: from the fail- 
ure of that dam are 
entitled to receive full ~ 
compensation from the | 
~ United States, limited the | 
scope of the Govern- — 
~ ment’s liability for claims 

under'the Act._-- 2 -___ 


9. The laws of the State of Idaho, 
utilized pursuant to sec... ° 
3(a) of the Teton Dam, 
Disaster Assistance Act, | 


TITLE 


" Sept. 7, 1976, 90 Stat. 


1211, pr ovide that remote 


7 damages are not ‘com- 
-. pensable.- Where. alleged 
. damages in lost. tourist — 
_.business,..are . predicated _ 
on the washing out of a — 
portion. of a highway . 
some 50 miles south of | 
resort, | 
.~ such damages are too re- 


the appellant’s 


mote to permit recovery_ 


GENERALLY 


1. The Secretary of the itodo: . 2 
does not have. authority 
under the Right-of-Way 


805 : 


* 346 © 


Sept. 7, 1976, 90 Stat. — 


680 


680. 


| Oil and Gas Leasing Act - 


1930, 30 - 


“PITLE—Continued 


. GENERALLY—Continued 


_- Federal 7 
Which holds. only legal 


- U.S.C. §301 et Séq. (1970), 7 
_ to dispose of deposits of . — 
oil and gas underlying a. 
railroad 
~ granted pursuant to the — 
Act of Mar. 3, 1875, when 
_ the lands traversed by the 
_. right-of-way were later 
_. patented under the Act | 
.- of Apr. 24,1820, without. _ 
_. any reservation for min- 
— erals. 
to the mineral estate was. 
~.. ineluded within the grant 
to the patentee. -__.__.-_ 7 
2. ta public land law, the term. . 
is used _- 
to describe the interest — 
' held by. an entryman 
_ who, upon full compliance 


right-of-way 


‘In such ease, title 


“equitable. title’’ 


with requirements of the 


law, has rights in the 


land superior to all other 
claims, and is entitled to 
issuance of patent by the 
government, 


title to the land___-2-__ 


T0 WNSITES 


1. The date determinative of the. 


rights of occupants of 
Alaska - Native townsite 
land is the date of final 


- subdivisional survey, not 


the date of: patent; if, 


at the date of final sub- 
. divisional survey, the lots 
are. occupied by non- 
-. Natives as ‘well as Na- © 
. tives, . 
ay ~ disposed” ‘of under both 
the non-Native and Na-- 
a tive townsite Provisions. , 


the lots will’ be 


“PRESPASS 
.. GENERALLY 


dh 


Where. timber - on Federal 
Z land | 
| " mercial. purposes by one 


is eut for com- 


who knows that no patent 


has ease and who oc-. 


“INDEX-DIGE ST 
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“TRESPASS—Continued 

GENERALLY—Continued _ . 
> eupies: the land either as a 

- mining. claimant. or as one | 

who is engaged in at- — 

| tempting +0. defeat the . 

- interests of. third parties — 
- by adverse possession, the 

_ taking of the timber con- | 

'. stitutes a willful trespass 
against the interests of 


taking. occurs es 

State court has issued a 7 

decree quieting title. in” 

.. the timber-taker against 

- all third parties but. not. 
against the United States, — 


-: Page 


the United States. If as | 


after. 


the taking: will nonethe- 


_ less constitute a trespass 
if itis determined that 
legal title had not passed - 


from the United States by 


| ~ operation of law__.-~.-- 
2. The term “grazing trespass” 


as used in the context of 


' the Federal Range Code 
“refers to the grazing of 
livestock on federal land . 
without an appropriate. 
“license or permit’ or in 
~ violation of the terms and 
‘conditions of a license or 
~ permit, and not to any 
' other 
' ascribed under. other laws _ 
and ‘circumstances: if in- 


special ‘meaning 


consistent .. with. this 


185 
3. “Where a permittee was saqund cs | 
to have committed. re- 
; peated grazing trespasses, 
—.a fine of twice the com- 
. mercial rate for foraging 
‘such animals was war- 
-rantedin accordance with 
the regulations Es ee nennnt 
4. Where al, grazing _trespass. Se 3": 
willful, grossly negligent, 
or repeated, disciplinary | 
_ ‘action in the form, of — 
. suspension, reduction, or 
Ss revocation, or. egeaa a . 


185 
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WAIVER 00 eo ee? “Page | 
| GENERALLY—Continued » a -. Page -e 


A Cashing of an oil fae gas” 


renewal. of a grazing 


“license or permit may be 


_ warranted. ‘The regula- 
together - 
with any mitigating cir- 


tory. factors, . 


- cumstances, should «be 


- considered to determine 


. the extent of. the reduc- 


_ : tion or other disciplinary 


‘rental check, 
_ more than ‘20 days after — 
due, does not constitute 


received . 


a waiver which. would ~~ 


permit reinstatement of 


a terminated lease in 


violation of 30 U.S.C. | 


§188(c) (1970), despite 


* wording on the check 


83: 


aetlon 0 eo «185 that “by endorsement | 

5. In determining whether ‘graze this check. when paid is , 
ing trespasses. are will accepted. in full pay- 
ful,” intent sufficient to - _ment *-*: eas «1070 
a ‘establish willfulness may - WILDERNESS ACT 7 mf 

- be shown by. proof of a ees ae 

facts’ which objectively Die Publie lands in national . os 

show - that the’ circum- - forests, are presently open 

Pd -- stances ‘do’ not: comport: ae to oil and gas Jeasing a _-* 
with the notion that the “RnB On ees OF MLE Wee AHey Y 

trespasser acted in good are Dye ee omen 
faith or innocent mistake, .- designated wilderness. 
tan dthat leseondderswad. area. However, where the .. 
| “80, lacking in ‘reasonable-: land is within, such, an 
- ness or responsibility that ss established. _ wilderness _ | 
it’ became reckless - or area, the ‘Secretary of 
ei: negligent ---._-. rte 185 | Agriculture. has the stat-. - 

6 When the holder of.a grazing : utory: authority to pre- - 
lease is: found. to have scribe reasonable stipula- : 
-violated regulations and _ tions for the protection a aed 
ane «terme. of.+ his’ leaae _ of the wilderness charac- — < 

oe because - his’ cattle. have - ; ter, of the land consistent os 

+ trespassed on Federal “with the use of the land 2, 

land, his lease may ‘be ke the purpose a - - 
~~ eanceled when lesser sanc- ei although ony Me 
tions have proved to be. Secretary. of the Interior 
Pa eee Pro. oe te _.. may close the land to 
of no elfect or when the “Jeasing or. prohibit the = 
_ nature ‘of the violation _ issuance, of a lease.----~ 
| : ee oa severity. | WITHDR AWALS AND 
: ” e Owever, a ecision can- | RESERVATIONS. 
: celing a Jeasé will be set GENERALLY ' | 
aside: where the District 1. A request for’ a. hearing’ pur- =e 
_ Manager. relied: upon al- suant to 43 CFR.4415 
_ |. leged trespasses.of which. for the purpose of taking 
the lessees had no_ notice testimony on the Bureau. 
and which occurred ‘after - of Land “Management’s 
_ a show cause notice had “continued refusal’? -to. eee 
~ issued, and the case will. ~ restore land in a reeling c 
be remanded. for further _ tion withdrawal to-entry =... 
mee ‘proceedings. geese we ee DOOM - will be denied. An appeal 
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WITHDRAWALS AND RESERVA- 
TIONS—Continued | 
GENERALLY—Continued 


from a decision declaring 


mining. claims and mill- 


sites null and void ab 


initio -because the lands 


are. in the. withdrawal 
may not: serve as the 


vehicle for petitioning the 


- Secretary | of. the Interior 


to revoke the withdr awal. 


: Furthermore, even if the 


withdrawal were revoked © 


WITHDRAWALS AND RESERVA- . 


TIONS—Continued ~ 


Page © 


EFFECT OF—Continued 
driveway prior-to any —— 
conveyance in a color of 

| ae applicant’s chain of 


title is properly rejected 


| *.. ag to such land..-_--__. 
2, Mining claims located on land 


--withdrawn from: all forms 


of entry are null and void 
from the beginning ___- 


RECLAMATION: WITHDRAWALS 


and the lands opened to | 
entry, this action could. 


not revive mining claims 


iwvhich were ‘void when 


located whilé the with- 


‘drawal was in effect and 


2. Bec. 


thé'land ‘closed to entry 
under the mining laws_-_ 


5(b) of the Act of May 25, 
1948: (62: ‘Stat. 269) is not 
applicable to those tribal 


- lands’ ‘upon which ' the 

- Flathead Irrigation Proj- 

~~ ect’s Kerr Substation and 

“ Switchyard are ° located. 
AUTHORITY TO MAKE 

iB Since thé: Bureau of ‘Land : 


“Management has no au- 
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1, Mining claims and millsites 


‘located upon land which 


has been previously with- 

- drawn from entry under 
the mining laws by a first- 
-form reclamation with- | 
drawal are void ab initio. | 
. Because; . Departmental 
Order No. 2515. delegated — 
? _ authority +o revoke such 


a withdrawal to the Bu- 


-. Teau of. Reclamation with 


346. | 


thority, to issue a public 
land order withdt awing - 
land, stich authority ex- 
isting only in the Secre- 


be tary,. 


the ‘Under ‘Secre- 
tary; and the Assistant 


me Secretaries of the Depart- 


ment’ of ~ the Interior, 


the concurrence . of the 
Bureau of Land. ‘Manage- 
ment, the land. remains 


reau of Land Manage- 


ment. does not concur. 
-- with the recommendation 


of the Bureau of Recla- 


_ mation to revoke the 
. withdrawal. and . restore 


: the land to entry _. iki ng 


2. A request for a hearing pur- 


recommendations by offi-... 


‘cers of the Bureau’ of... ~~ 


Land Management relat- ~ 
- ing: -to::;withdrawals are 
-not..subject to. review 


‘under the provisions of 


43 CFR °4.450+2: or 43 


CFR 4, 410-------~----- 
EFFECT OF . - : 
owe A color. sb title sppitdatiod: for 


“ Jand: which: has. 


i? withdrawn: for ‘a stock- 


been 


“continued - refusal?’ 


| suant to 43 CFR 4.415 for. 
the’ purpose of. taking - 
_ testimony on the Bureau 


of Land Management’s 
to 


“restore land:in a reclama- 


313° 


“tion. withdrawal-to entry 
will be denied: An appeal 
- from a decision declaring 
 tainitg claims and. mill- 
- sites null and: void ab » 


- initio. because the lands 


. arein‘the withdrawal may 
not. serve as*the vehicle 


Page . 
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withdrawn: from mining. : 
‘locations when the. Bu-. 


a75 


INDEX-DIGEST 


the mining laws_. 


eae dhtaee Nica ict ieatl a ae 


REVOCATION AND RESTORATION : 
1. A. request for a hearing pur- 


suant to 43 CFR 4.415 
for the purpose of taking 
_ testimony on the Bureau 
of Land Management's 
' “continued ‘refusal’ ~ to 


’- restore land in a reclama- 


.-tion withdrawal to entry 
. will be denied. An appeal 
from a. decision declaring 


. mining claims. and mill- 


- Sites null.; and: void-. ab 
‘initio because the lands 
are in the withdrawal 
‘may not serve as the ve- 
‘hicle for petitioning the 


' Secretary of the: Interior 


‘to revoke the withdrawal. 


Furthermore, even if the ' 


withdrawal: were revoked 


_and the lands opened ta 
entry, this action. could’ | 


not revive mining. claims 


' which were void when 

~ Jocated while the with- 
~ drawal was in effect and 
= | the land élosed to entry - 


~ “under the mining laws. 


SPRINGS.AND WATERHOLES 
7 lL Even - though. ‘springs: and 


_waterholes withdrawn 
from mineral, entry by 
Executive Order No. 107 
may not be in use, they 
nevertheless remain with- 
drawn so long as they 
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as* used 


by agents, 


WORDS AND PHRASES | 


— L. “Agent.” The word. “agent ter 
| in 43 CFR 


3102.6-1 requiring state- 


“ments of authority and 
; disclosure of interests. in 


oil and gas lease offers 


has no discretionary au- 


. thority and merely acts 


as the -employer’s 
amanuensis in affixing the 


-employer’s stamp on a 
‘simultaneous oil and as 


lease offer entry card, 
eveh if it is. done. out- 


side the actual physical 
presence. of the’ employer. 
Any statement required . 
by. the Bureau of Land 
Management to establish | 


the identity. of the per- 


son. who stamped the 
_, offeror’s. name on- the 
card. ‘must. .allow the of- 

.. feror to. provide informa- 
‘tion to establish whether — 
or-not the: person was - 
an agent ‘within the mean- - 
ing of 43 CFR 3102. 6-1; 
‘merély requiring’ the of- 


feror to show the stamp 


ee ge te ee ee te ee 


sufficient 


does not in+ 
clude an employee who. 
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for petitioning the Secre- provide. sufficient, water 
tary: of the Interior to for public watering, oe 7 
revoke the withdrawal. /poses.._ 2 949, 
_ Furthermore, even if the ‘STOCK-DRIVEWAY. WITHDRAWALS, 
| withdrawal were, revoked 1, A color of title application for 
and the lands opened to _ land which has been with- — 
entry, this action could drawn fora stock-drive- 
not revive mining claims way prior to any convey- 
which -were void .when ance in a color .of title 
located while the with- .. applicant’s chain .of title - 
drawal was in effect and is properly‘ rejected as to 
e land closed. to entry under — such land..---~—i22-~-- 


23. 


was affixed by him or — 
in his presence is not | 


WORDS AND PHRASES— Com *. ‘Pics! 
2. “Grazing trespass.”’ The term. 


PwOEDS AND PHRASES—Con. ‘page 


“grazing trespass” as used 


in:. the context: ‘of the 


7 Federal : ‘Range Code re- 
fers. to the grazing» Gf is 
~ livestock on’ federal land 


- without’ an appropriate. 


license or. permit or in | 


violation: of: the terms 


‘and conditions of a license. 


-.or permit, and: not- to 


any, other special mean- | 
> ing ‘ascribed under other 


laws- and circumstances : 


if inconsistent with. this. 


Usage wi eee eee He ee 


| 3. “Hold by assignment ¢ or other- | 


wise.” The purchaser of 


desert land under an 


~- illegal — ‘executory con- 


tract to convey the land | . : 


subsequent — to. 
“holds” that land within 


patent — 


a ‘the meaning of the acre- — 


age limitation of section - 


qT of the Desert Land Act, 
as amended, 43 ASCs 


tg 6800 (1910) 2 Soak ts" 
4: “Innocent Purchaser.’ Where | 


the purchaser from the 


railroad of - unpatented | 
land believed at. the time 


of his purchase that the 


. land was. mineral, and — ; 
there was» ‘physical - evi- 


- dence of its mineral cha- 


| __racter, . or if conditions 
were such that the pur- 


chaser should have known 


*. then that the land was — 


to the railroad, he was not 


a purchaser in good faith — 


~ within the “innocent pur- 


-. chaser” proviso of section ‘ 
-. $21(b) of the Transporta-. 
_ tion Act of eee cra 


retary, ~ 


185 | 


281. 





“Public 


Pr Bees ‘Public lands” are defined 7 | 
ee - gée.°3(e) of the Alaska — 
.? “Native Claims Settlement 
_ Act, as follows: 
lands’? means all Federal — 
lands and interests there-. 


in. located in Alaska ex-  . 


cept: (1): the smallest a 
we practicable tract, as de- 
termined “by the “Sec-. 
enclosing land 
| actually’ used in. connec- | 
tion with. the administra-_ 
~ tion.. -of any ‘Federal’ ‘in- - 
stallation, and (2) land. ; 
selections: of the State of es 
"Alaska which have been 
_ patented or. tentatively - 
e approved under sec. 6(g) : 
.of the Alaska Statehood — 
Act, as amended. (72 Stat. : 
841, 77. Stat. 223), | 
a identified for selection “ 2, 
~~ the State: prior: to Jan 17, °° 
- 1969.-The “except” clause 
contained’ ‘in: the defini- 
tion of public. lands in. 
~ gee. 3(c). of ANCSA must. | 
‘ be read as an expression abe y 
2 of “Congressional intent | | 
not. to include particular ee vO 
- ia rather than as an 
oe “exception” - from lands. 
included in. the general 
_ definition of public lands. 
6. “Such permit’ as used in sec. 
3 of the Taylor Grazing : 
, Act, 43 U.S.C. §315b._ 
(1970), providing. for a 
renewal of a grazing per- 
— mit does not mean only a 
permit identical with : the oe 
., terms and provisions.-of  ° 
a Peay the original - 2-- -.--5-.-- 


